This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


TEXAS  CIVIL  APPEALS  BEP0RT8 


CASES  AMUED  AND  ADJUDGED 


IK 


THE  COURTS  OF  CIVIL  APPEALS 


THE  STATE  OF  TEXAS 


DURINO 


NOVEMBER  AND  DECEMBER,    1905,  AND 
JANUARY  AND  FEBRUARY,  1906 


A.  E.  WILKINSON 

0 

RKPORTER  TEXAS  SUPREME  COURT 

J.  A.  MARTIN 

ASSISTANT  REPORTER 

'■     ^ 

VOL  41 

CHICAGO 

T. 

H.  FLOOD  &  CO.,  PUBLISHERS 
UQ6 

COPTBIOHT,    1908 
BY 

Alfred  £.  Wilkinson 

OCT  "'.''    ■'   ■ 


COURTS  OF  CIVIL  APPEALS. 


FIRST   DISTRICT--GALVKSTON. 
W.  H.  Giix,  Chief  Juatice. 

t!  S.'  Bmi,^^^^'  \  ^^''^^^  Justices. 
H.  M.   Knight,   OUrk,   Oalve§ton. 
J.  A.  Mabtin,  Reporter,  Austin, 


SECOND  DISTRICT— FOBT  Wobts. 


T.  H.  Conner,  Chief  Justice. 

W.  C.  Stbong,  Clerk,  Fort  Worth, 
J.  A.  Mabtin,  Reporter,  Auetin. 


THIRD  DISTRICT— AuBTlir. 
H.  C.  FI8HEB,  Chief  Juetioe. 

R.  H.  CoNNEBLT,  Clerk,  Auetin. 
A.  £.  Wilkinson,  Reporter,  Auetin, 


FOURTH  DISTRICT— San  ANTONia 

J.  H.  James,  Chief  Juetioe, 

W    S    Fi.Y       ) 

H."  H.  Neill,  [     ^«<x^*«  Justices. 

H.  E.  Hildebband,  Clerk,  Ban  Antonio. 

J.  A.  Mabtin,  Reporter,  Austin. 


FIFTH  DISTRICT— Dallas. 

Anson  Rainet,  Chief  Justice. 

John  Bookhout,  )      i„„«^;^#«    u.mn^» 

J.  M.  Talbot,      }     ^^^^ocuite  Justices. 

Gbobge  \V.  Blaib,  Clerk,  Dallas. 
J.  A.  Mabtin,  Reporter,  Austin. 


WRITS  OF  ERROR 


The  dockets  of  the  Supreme  Court  show  action  upon   application 
for  writs  of  error  in  cases  reported  in  this  volume  as  follows: 

Abilene  Cotton  Oil  Co.  v.  Anderson,  342 Refused. 

Bosque  County  v.  Alexander,  528 Refused. 

Brown,  Sheriflf,  v.  King,  588 Granted,  Judgment  Affirmed. 

Bryson  &  Hartgrove  v.  Boyce,  415 Refused. 

Cameron    &   Co.   v.   Jones,  4 Refused. 

Chicago,  Rock  Island  &  Gulf  Ry.  Co.  v.  Calvert,  236 Refused. 

Chicago,  Rock  Island  &  Pacific  Ry.  Co.  v.  Thompson,  459,  Granted, 

Reversed  and  Remanded. 

Citizens   Ry.   Co.  v.  Robertson,   324 Dismissed. 

Citizens  Ry.  Co.  v.  Sinclair,  .519 Refused. 

City  of  Houston  v.  Potter,  381 Refused. 

Collins  V.  Chipman,  563 Refused. 

Cooper,  Administrator,  v.  Gulf,  Colorado  &  Sanja  Fe  Ry.  Co., 

596 Refused. 

Ellis,   Executrix,  v.  Littlefield,   318 Refused. 

Ellis,  Executrix,  v.  Marshal  Car  Wheel  &  Foundry  Co.,  501 Refused. 

Eule  v.  Dom,  520 Dismissed. 

Evans  v.  Jackson,  277 Refused. 

Galveston,  Harrisburg  &  San  Antonio  Ry.  Co.  v.  King,  433. . .  .Refused. 
Galveston,  Harrisburg  &  San  Antonio  Ry.  Co.  v.  Paschall,  357.  .Refused. 

Haynie  Merchantile  Co.  v.  Miller,  79 Refused. 

Humphrey  v.  Beaumont  Irrigating  Co.,  308 Refused. 

International  &  Great  Northern  R.  R.  Co.  v.  Jones,  327 Refused. 

Katzenstein  v.  Reid  Murdock  &  Co.,  106 Refused. 

Kirby  v.  Boaz,  282 Dismissed 

Kirby  Lumber  Co.  v.  Chambers,  632 Refused. 


vi  Writs  of  Error. 

McGauhey  v.  American  National  Bank  of  Austin,  191 Refused. 

Missouri,  Kansas  &  Texas  By.  Co.  of  Texas  v.  Avis,  72,  Granted,  Judg- 
ment AfiSrmed. 

Nalle  V.  City  of  Austin,  423 Refused. 

National  Bank  of  Cleburne  v.  Citizens  National  Bank  of  Cle- 
burne, 535    Refused. 

Pacific  Express  Co.  v.  Shivers,  291 Refused. 

Peach  River  Lumber  Co.  v.  Ayers,  334 Refused. 

Poarch  v.  Duncan,  275 Refused. 

Pullman  Palace  Car  Co.  v.  Hocker,  607 Refused. 

Raycraft  v.  Johnston,  466 Refused. 

San  Antonio  &  Aransas  Pass  Ry.  Co.  v.  Wood,  226 Refused. 

Sanborn  v.  Bush,  24 Refused. 

San  Jacinto  Oil  Co.  v.  Port  Worth  Light  &  Power  Co.,  293 Refused. 

Sawyer  v.  First  National  Bank  of  Hico,  486 Refused. 

Siewerssen  v.  Harris  County,  116 Refused. 

Shearer  v.  Gaar  Scott  &  Co.,  39 Refused. 

Staley  v.  Stone,  299 Refused. 

State  of  Texas  v.  Larkin,  253 Refused. 

St.  Louis  &  South  Western  Ry.  Co.  of  Texas  v.  Bryson,  245. .  .Refused. 
Sullivan  v.  State  of  Texas,  89 Dismissed. 

Texas  &  Pacific  Coal  Co.  v.  Daves,  289 Refused. 

Texas  &  Pacific  Ry.  Co.  v.  Dishman,  250 Refused. 

Texas  &  Pacific  Ry.  Co.  v.  Voliva,  17 Refused. 

Tres  Palacios  Rice  &  Irrigation  Co.  v.  Eidman,  542 Dismissed. 

Veatch  v.  Gray,  145 Refused. 

Weddington  v.  Jones,  463 Refused. 

Western  Supply  &  Mfg.  Co.  v.  United  States  &  Mexican  Trust 

Co.,  478    Refused. 

Williams  v.  Armistead,  Trustee,  35 Dismissed. 

Willkms  V.  City  of  Galveston,  63 Refused. 

Williams  v.  Young,  212 Refused. 

Winans  v.  McCabe,  99 Refused. 

Wynne  v.  Ward,  232 Refusal. 

Yarborough  v.  Mayes,  446 Refused. 


CASES  REPORTED. 


PAGE 

Abilene  Cotton  Oil  Company  v.  Anderson 342 

Alexander;  Bosque  County  v 528 

Alford  Brothers  &  Whitesides,  Boater  Lumber  Company  and  Hooper 

V.  Williams 436 

American  National  Bank  of  Austin;  McQauhey  v 191 

American  National  Bank  of  Austin  v.  First  National  Bank  of  San 

Marcos 392 

Anderson ;  Abilene  Cotton  Oil  Company  v 342 

Anderson ;  Arnold  v 508 

Armistead,  Trustee;  Williams  v.  .  .1 35 

Amett ;  Texas  &  Pacific  Bailway  Company  v 403 

Arnold  v.  Anderson 508 

Avis ;  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v 72 

Ayers;  Peach  River  Lumber  Company  v 334 

Ayers;  Western  Union  Telegraph  Company  v 627 

Barstow  Irrigation  Company;  Cleghon  v 531 

Bartholomew  v.  Shepperd   579 

Basham ;  Roos  v 551 

Beaumont  Irrigating  Company;  Humphrey  v 308 

Belton  Oil  Company  v.  Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany   374 

Boaz;  Kirby  v 282 

Bond  V.  Bond 129 

Borroughs;  Trimble  v 554 

Bosque  County  v.  Alexander 528 

Boyce ;  Bryson  &  Hartgrove  v 415 

Bradford;  Western  Union  Telegraph  Company  v 281 

Breeding;  Chicago,  Rock  Island  &  Gulf  Railway  Company  v 123 

Brown,   Sheriff,  v.  King 588 

Bryson;  St.  Louis,  Southwestern  Railway  Company  of  Texas  v.  . .  .  245 

Bryson  &  Hartgrove  v.  Boyce 415 

Buffalo  Oil  Company ;  Smith  v 267 

Bunn;  Gulf,  Colorado  &  Santa  Fe  Railway  Company  v 503 

Burger  v.  Weatherby  462 


viii  Cases  Reported. 

PAGE 

Burke;  St.  Louis  Southwestern  Railway  Company  of  Texas  v 273 

Burlew  v.  Schiller 202 

Bums;  Houston  &  Texas  Central  Railway  Company  v 83 

Bursey;  Manchester,  Administrator,  v 271 

Bush ;  Sanborn  v 24 

Byrd;  Texas  Midland  Railroad  Company  v 164 

Cage  V.  Patton  248 

Cain ;   Harris   v 139 

Calvert ;  Chicago,  Rock  Island  &  Gulf  Railway  Company  v 236 

Cameron  &  Company  v.  Jones 4 

Campbell;  Western  Union  Telegraph  Company  v 204 

Carrington ;  Sovereign  Camp,  Woodmen  of  the  World  v 29 

Cauble;  Ft.  Worth  &  Rio  Grange  Railway  Company  v 348 

Chambers ;  Kirby  Lumber  Company  v 632 

Chicago,  Rock  Island  &  Gulf  Railway  Company  v.  Breeding 123 

Chicago,  Rock  Island  &  Gulf  Railway  Company  v.  Calvert 236 

Chicago,  Rock  Island  &  Pacific  Railway  Company  v.  Thompson. . .  .  459 

Chipman ;  Collins  v 563 

Citizens'  National  Bank  of  Cleburne;  National  Bank  of  Cleburne  v.  535 

Citizens'  Railway  Company  v.  Robertson 324 

Citizens'  Railway  Company  v.  Sinclair 519 

City   of   Austin ;    Nalle   v 423 

City  of  Galveston;  Williams  v 63 

City  of  Houston  v.  Potter 381 

Clark  V.  Wilson  450 

Cleghon  v.  Barstow  Irrigation  Company 531 

Collins  V.  Chipman 563 

Consumers  Cotton  Oil  Company ;  Price  v 47 

Cooper,   Administrator,   v.   Gulf,   Colorado  &   Santa   Fe  Railway 

Company 596 

Crosby  v.  Terry  594 

Dallas,  Cleburne  &  Southwestern  Railway  Company;  Gorham  v. . . .  615 
Dallas  Consolidated  Electric  Street  Railway  Company  v.  McAllister.  131 

Daves;  Texas  &  Pacific  Coal  Company  v 289 

Dishman ;  Texas  &  Pacific  Railway  Company  v 250 

Dixon   v.   Watson    , 266 

Dom ;  Eule  v 520 

Duncan ;  Poarch  v 275 

Dunn ;  Houston  Saengerbund  v 376 


Casbb  B£POited.  ix 

PAGE 

Eidman;  Tres  Palacios  Bice  &  Irrigation  Company  v 542 

Ellis,  Executrix,  v.  Littlefield ! 318 

Ellis,  Executrix,  y.  Marshall  Car  Wheel  and  Foundry  Company 501 

Eule  V.  Dom 520 

Evans  v.  Jackson 277 


Ferguson  v.  Kelly,  District  Clerk 338 

Fidelity  Funding  Company  of  San  Francisco  v.  Hirshfield bVt 

First  National  Bank  of  Hico;  Sawyer  v 486 

First  National  Bank  of  San  Marcos;  American  National  Bank  of 

Austin  V 392 

Forge  V.  Houston  and  Texas  Central  Bailroad  Company 81 

Fort  Worth  &  Denver  City  Bailway  Company  v.  Qarlington 340 

Fort  Worth  &  Denver  City  Bailway  Company  v.  Hardin 19 

Fort  Worth  &  Bio  Grande  Bailway  Company  v.  Cauble 348 

Ft.  Worth  Light  &  Power  Company ;  San  Jacinto  Oil  Company  v . .  293 

Fuller  V.  Kaminsky 549 

Gaar,  Scott  &  Company ;  Shearer  v 39 

Galveston,  Harrisburg  &  San  Antonio  Bailway  Company  v.  King. .  433 

Galveston,  Harrisburg  &  San  Antonio  Bailway  Company;  Lytle  v. .  112 

Galveston,  Harrisburg  &  San  Antonio  Bailway  Company  v.  Paschall,  357 

Gammon;  Tremont-Windsor  Hotel  Company  v 1 

Garlington;  Ft.  Worth  &  Denver  City  Bailway  Company  v 340 

Gorham  v.  Dallas,  Cleburne  &  Southwestern  Bailway  Company 615 

Grand  International  Brotherhood  of  Locomotive  Engineers ;  Thomp- 
son V 176. 

Gray   v.   Bussell    526 

Gray;  Veatch  v 145 

Griffin;  Western  Cottage  Piano  &  Organ  Company  v 76 

Gulf,  Colorado  &  Santa  Fe  Bailway  Company;  Helton  Oil  Com- 
pany V 374 

Gulf,  Colorado  &  Santa  Fe  Bailway  Company  v.  Bunn 503 

Gulf,  Colorado  &  Santa  Fe  Bailway  Company;  Cooper,  Adminis- 
trator, V 596 

Gulf,  Colorado  &  Santa  Fe  Bailway  Company;  Kaase  v 370 

Gulf,  Colorado  &  Santa  Fe  Bailway  Company  v.  McMurrou^h. . .  .  216 

Gulf,  Colorado  &  Santa  Fe  Bailway  Company  v.  Einey 398 

Gulf,  Colorado  &  Santa  Fe  Bailway  Company  v.  Simpson 125 

Gulf,  Colorado  &  Santa  Fe  Bailway  Company  v.  Tullis 219 


X  Cases  Reported. 

PAOE 

Hanson;  Wells-Fargo  &  Company  v 174 

Hardin;  Ft.  Worth  &  Denver  City  Railway  Company  v 19 

Harris  v.   Cain    : 139 

Harris  County ;  Siewerssen  v 115 

Haynie  Mercantile  Company  v.  Miller 79 

Haywood  v.  Scarborough   443 

Hirshfield;  Fidelity  Funding  Company  of  Saji  Francisco  v 517 

Hocker;  Pullman  Palace  Car  Company  v 607 

Houston  &  Texas  Central  Railway  Company  v.  Burns 83 

Houston  &  Texas  Central  Railroad  Company;  Forge  v 81 

Houston  Saengerbund  v.  Dunn 376 

Howard;  Planters  Compress  Company  v 285 

Humphrey  v.  Beaumont  Irrigating  Company 308 

International  &  Great  Northern  Railroad  Company  v.  Jackson 51 

International  &  Great  Northern  Railroad  Company  v.  Jones 327 

International  &  Great  Northern  Railroad  Company;  Wills  v 58 

Jackson  Brothers ;  Tyson  v 128 

Jackson ;   Evans   v 277 

Jackson;  International  &  Great  Northern  Railroad  Company  v 51 

James;  Southwestern  Telephone  &  Telegraph  Company  v 560 

Johnston ;  Raycraf t  v 466 

Jones ;  Cameron  &  Company  v. 4 

Jones;  International  &  Great  Northern  Railroad  Company  v 327 

Jones ;   Weddington   v 463 

Kaase  v.  Gulf,  Colorado  &  Santa  Fe  Railway  Company 370 

Kaminsky ;  Fuller  v 549 

Kane  v.  Sholars 154 

Katzenstein  v.  Reid,  Murdock  &  Company 106 

Kelly,  Dfstrict  Clerk ;  Ferguson  v 338 

Kempner;  Moore  v 86 

King ;  Brown,  Sheriff,  v 588 

King;  Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v. .   433 

King  V.   King    473 

Kirby  v.  Boaz 282 

Kirby  Lumber  Company  v.  Chambers 632 

Kiinkel ;  Penshorn  v 97 

Larkin ;  State  of  Texas  v 25a 

Lewis  v.  Williams   464 


Casbs  Bsportjbd.  zi 

PAGE 

Littlefield;  Ellis,  Executrix,  v 318 

Love,    Executor,  v.   McGill 471 

Lytle  V.  Qalveston,  Harrisburg  &  San  Antonio  llailway  Company. .  112 

McAllister;  Dallas  Consolidated  Electric  Street  Railway  Company 

V 131 

McCabe;   Winans  v 99 

McCombs;  Vineyard  v 106 

McDonald  v.  Nalle  499 

McFadden  v.  Missouri,  Kansas  and  Texas  Railway  Company  of 

Texas 350 

McOaugbey  v.  American  National  Bank  of  Austin 191 

McGill ;  Love,  Executor,  v 471 

McGraw  &  Brewer;  Neblett  v 239 

McMurrough;  Gulf,  Colorado  &  Santa  Fe  Railway  Company  v 216 

Manchester,  Admr.,  v.  Bursey 271 

Marshall  Car  Wheel  &  Foundry  Company ;  Ellis  v 501 

Mayes ;  Yarborough  v 446 

Miller;  Haynie  Merchantile  Company  v 79 

Missouri^  Kansas  and  Texas  Railway  Company  of  Texas  v.  Avis. . .  72 
Missouri,  Kansas  &  Texas  Railway  Company  of  Texas ;  McFadden  v.  350 

Moore  v.  Kempner   86 

Moore  v.  Northern  Texas  Traction  Company 583 

Mistrot  Brothers  &  Company  v.  Wilson 160 

Nalle  V.  City  of  Austin 423 

Nalle;  McDonald  v 499 

National  Bank  of  Cleburne  v.  Citizens^  National  Bank  of  Cleburne,  535 

Neblett  v.  McGraw  &  Brewer 239 

Nichols;  Texas  &  Pacific  Railway  Company  v 119 

Northern  Texas  Traction  Company ;  Moore  v 583 

Pacific  Express  Company  v.  Shivers 291 

Paschall;  Galveston,  Harrisburg  &  San  Antonio  Railway  Company 

V 357 

Patton;  Cage  v 248 

Peach  Ri^er  Lumber  Company  v.  Ayers 334 

Penshom  v.  Kunkel   •  97 

Planters'  Compress  Company  v.  Howard 285 

Poarch  v.  Duncan  275 

Potter;  City  of  Houston  v 381 


zii  0A6S8  BEPOim. 

PAGE 

Price  V.  Consumers'  Cotton  Oil  Company * . . .     47 

Pullman  Palace  Car  Company  v.  Hocker BW, 

Raycraft  v.  Johnston   466 

Beid,  Murdock  &  Company ;  Katzenstein  v 106 

Riney;  Gulf,  Colorado  &  Santa  Fe  Railway  Company  v. 398 

Robertson;  Citizens'  Railway  Company  v 324 

Roos  V.   Basham    551 

Russell ;  Gray  v 526 

St.  Louis  Southwestern  Railway  Company  of  Texas  v.  Bryson 245 

St.  Louis  Southwestern  Railway  Company  of  Texas  v.  Burke 273 

San  Antonio  and  Aransas  Pass  Railway  Company  v.  Wood 226 

Sanborn  v.  Bush  24 

Sanborn;  Temple  v 65 

San  Jacinto  Oil  Company  v.  Port  Worth  Light  and  Power  Com- 
pany   293 

Sawyer  v.  First  National  Bank  of  Hico,  Texas 486 

Scarborough ;  Haywood  v.   443 

Schiller;  Burlew  v 202 

Scott  &  Robertson;  Texas  &  Pacific  Railway  Company  v 163 

Shearer  v.  Gaar,  Scott  &  Co 39 

Shepperd ;  Bartholomew  v 579 

Shivers;  Texas  Express  Company  v. 291 

Sholars ;   Kane  v < 154 

Siewerssen  v.  Harris  County 115 

Simpson;  Gulf,  Colorado  &  Santa  Fe  Railway  Company  v 125 

Sinclair;  Citizens'  Railway  Company  v 519 

Smith  y.  Buffalo  Oil  Company 267 

Southwestern  Telephone  &  Telegraph  Company  v.  James 560 

Sovereign  Camp,  Woodmen  of  the  World,  v.  Carrington 29 

Staley  v.  Stone   299 

Stanford  v.  Wright  &  Green 346 

State  of  Texas  v.  Larkin 263 

State  of  Texas;  Sullivan  v 89 

Stone;  Staley  v 299 

Sullivan  v.  State  of  Texas 89 

Sweeney  v.  Taylor  Brothers 365 

Taylor  Brothers ;  Sweeney  v 865 

Temple  v.  Sanborn  66 

Terry;  Crosby  v 594 


Ca8£8  Beported.  xiii 

PAOB 

Texas  &  Pacific  Coal  Company  v.  Daves 280 

Texas  and  Pacific  Railway  Company  v.  Arnett 403 

Texas  &  Pacific  Eailway  Company  v.  Diahman 250 

Texas  &  Pacific  Railway  Company  v.  Nichols 119 

Texas  &  Pacific  Railway  Company  v.  Scott  &  Robertson'. 163 

Texas  &  Pacific  Railway  Company  v.  Weatherby 409 

Texas  &  Pacific  Railway  Company  v.  Wheeler 539 

Texas  &  Pacific  Railway  Company  v.  Voliva 17 

Texas  Midland  Railroad  Company  v.  Byrd 164 

Thomason ;  Whaley  v 405 

Thompson;  Chicago,  Rock  Island  &  Pacific  Railway  Company  v..  459 
Thompson  y.  Grand  International  Brotherhood  of  Locomotive  En- 
gineers   176 

Thompson  Milling  Company;  Western  Union  Telegraph  Company 

V 223 

Tremont-Windsor  Hotel  Company  v.  Gammon 1 

Tres  Palacios  Rice  &  Irrigation  Company  v.  Eidman 542 

Trimble  v.   Borroughs    554 

TuUis;  Gulf,  Colorado  ft  Santa  Fe  Railway  Company  v 219 

Tyson  v.  Jackson  Bros. 128 

United   States   &   Mexican   Trust   Company;   Western   Supply   ft 

Manufacturing  Company   v 478 

Veatch  v.  Gray   145 

Vineyard  v.  McCombs 106 

Voliva ;  Texas  &  Pacific  Railway  Company  v 17 

Ward;  Wynne  v 232 

Watson;  Dixon  v ' 266 

Weatherby ;  Burger  v 462 

Weatherby;  Texas  &  Pacific  Railway  Company  v 409 

Weddington  v.  Jones 463 

Wells,  Fargo  &  Company  v.  Hanson 174 

Western  Cottage  Piano  &  Organ  Company  v.  Griffin 76 

Western  Supply  &  Manufacturing  Company  v.  United  States  & 

Mexican  Trust  Company   478 

Western  Union  Telegraph  Company  v.  Avers 627 

Western  Union  Telegraph  Company  v.  Bradford 281 

Western  Union  Telegraph  Company  v.  Campbell 204 

Western  Union  Telegraph  Company  v.  Thompson  Milling  Company  223 

Whalev  v.  Thomason   • v 405 


xiv  Cases  Reported. 

PAQE 

Wheeler;  Texas  &  Pacific  Hallway  Company  v 539 

Williams;  Alford  Brothers  and  others  v 436 

Williams  v.  Armistead,  Trustee   36 

Williams  v.  City  of  Galveston 63 

Williams;  Lewis  v 464 

Williams  v.  Young  212 

Wills  V.  International  &  Great  Northern  Railroad  Company 58 

Wilson;  Clark  v \ 450 

Wilson;  Mistrot  Brothers  &  Company  v 16ft 

Winans  v.  McCabe   99 

Wood;  San  Antonio  &  Aransas  Pass  Railway  Company  v 226 

Wright  &  Green;  Stanford  v 346 

Wynne  v.  Ward  232 

Yarborough  v.  Mayes  446 

Young;  Williams  v 212 


CASES  CITED. 


PAGE 

Abbott  ▼.  InBkip,  29  Ohio,  59. . . .  470 
Abernathy  v.  Southern  Rock  Is- 
land Plow  Co.,  62  S.   W.  Rep., 

786    280 

Abernathy  v.  Stone,  81  Texas,  430.  235 
Adams  v.   Missouri,  K.  ft  T.   Ry. 

Co.,  70  S.  W.  Rep.,  1006 353 

Adams  v.  Southern  Ry.  Co.,  16  Am. 

&  Eng.  Ry.  Cas.  (N.  S.),  368..  62 
Adoue  V.  Seeligson,  57  Texas,  595.  538 
Alamo     Fire     Insurance     Co.     v. 

Schmitt,    10    Texas    Civ.    App., 

554    323 

Alexander  v.   Trufant   Co.,   34   S. 

W.  Rep.,   182 28 

Alford    V.    State,    8    Texas    Crim. 

App.,   561 593 

Allen  V.  Addington,  7  Wend.,  9 . . .  534 
Allison  V.  Haney,  62  S.  W.  Rep., 

933     229 

Altgelt  V.  Emilienburg,  64  Texas, 

150    244 

American  Cent.   Ins.  Co.  v.  Neff, 

23  Pac.  Rep.,  606 19 

Am.    Freehold   Ld.   ft  Mortg.   Co. 

V.  Pace,  56  S.  W.  Rep.,  377 579 

American     Legion    of    Honor    v. 

Story,  97  Texas,  264 35 

Anding  v.  Perkins,  29  Texas,  354.  145 
Ansley  v.  Baker,  14  Texas,  608. . .  272 
Arguello  v.  United  States,  18  How., 

546    95 

Armstrong    y.    Nixon,    16    Texas, 

614    317 

Armstrong  v.  O'Brien,  83  Texas, 

648    456 

Armstrong  v.  Railway  Co.,  92  Tex- 
as, 121 461 

Atchison,  T.  ft  S.  F.  Ry.  Co.  v. 

Gants,  38  Kan.,  628 403 

Atlantic  Trust  Co.  v.  Woodbridge 

Canal  ft  Irrigation  Co.,  79  F^. 

Rep.,  842 482 

Aultman   v.  McKinney,  26   S.  W. 

Rep.,  267 46 

Backer  v.  Pyne,  30  N.  E.  Rep.,  21 .  579 

Baker  v.  Ashe,  80  Texas,  361 .. .  138 
Baldwin  v.  Richardson,  13  Texas 

Ct.  Rep.,  189 25 


PAOB 

Ball   V.    Presidio   Co^   27    S.   W. 

Rep.,  102 264 

Barnes  v.  WhiUker,  45  Wis.,  204.  593 
Barton  v.  American  Bank,  8  Tex- 
as Civ.  App..  226 429 

Baumbach  v.  Gulf,  C.  ft  S.  F.  Ry. 

Co.,  4  Texas  Civ.  App.,  650 175 

Baxter  v.  Dear,  24  Texas,  17 472 

Bay      City      Irrigation      Co.      v. 

Sweeney,  81  S.  W.  Rep.,  547...   547 
Beaumont   Pasture   Co.   v.   Smith, 

65   Texas,   457 200 

Bell  V.  Bates,   10  Texas  Ct.  Rep., 

625   280 

Bemis  v.  Williams,  Exr.,  32  Tex- 
as Civ.  App.,  393 38 

Bennett  v.  Ives,  30  Conn.,  329...  272 
Benson  v.  Screwmen's  Ben.  Assn., 

21  S.  W.  Rep.,  562 189,  191 

Benson  v.  Screwmen  Benefit  Asso- 
ciation, 76  Texas,  552 189,  191 

Bentliff  v.  Colonial  Finance  Corp., 

44  Fed.  Rep.,  668 11 

Benton  v.  Pratt,  2  Wend.,  391 ... .  534 
Berry  v.  Wright,  14  Texas,  274..  553 
Bingham   v.   Matthews,    12   Texas 

Ct.  Rep.,  772 696 

Black  V.  Rockmore,  50  Texas,  88.  38 
Blinn  v.  McDonald,  92  Texas,  608.  272 
Blum  V.  Neilson,  59  Texas,  379..  263 
Blumenthal  v.  Craig,  81  Fed.  Rep., 

325    644 

Bodwell  V.  Nashua  Manufacturing 

Co.,  47  Atl.  Rep.,  613 123 

Boehl    V.    Wadgymer,    54    Texas, 

589    276 

Boles  V.  Merrill,  173  Mass.,  491 . .  578 
Bonner    v.    Green,    6    Texas    Civ. 

App.,   100 559 

Bonnett  v.  Galveston,  H.  ft  S.  A. 

Ry.   Co..   89   Texas,   72 271 

BoroughH    V.    Farmer,    45    S.    W. 

Rep.,    846 152 

Bounds  v.  Little,  75  Texas.  316..  25 
Bowser  v.  Cole,  74  Texas,  224 . . .  500 
Bovd  V.  Bovd,  22  Texas  Civ.  App., 

200    ...." 130 

Brackenridge  v.  Claridge,  91  Tex- 
as, 532 455,  458 

Brin  v.  Anderson,  60  S.  W.,  778. .   200 


XTl 


Cases  Cited. 


PAGE 

Brinkley  v.  Harkins,  48  Texas,  225  83 
Brown  v.  Chambers,  63  Texas,  135.  157 
Brown  v.  Galveston,  97  Texas,  1 . .  265 
Brown  v.  Mitchell,  88  Texas,  350.  325 
Brown  Iron   Co.   v.   Norwood,   69 

S.  W.  Rep.,  253 245 

Brownson  v.  Scanlon,  60  Texas, 

229  200 

Buchanan    v.    Monroe,    22    Texas, 

537    38 

Biiford  V.  State,  72  Texas,  182...  261 
Building  &  L.  Assn.  v.  Guillenot, 

15  Texas  Civ.  App.,  660 202 

Bullard  v.  Pearsall,  53  N.  Y.,  230.  136 
Bullis  v.  O'Beime,  195  U.  S.,  606.  110 
Burgess   v.   Western  U.   Tel.   Co., 

92   Texas,    128 461 

Burns    v.    Merchants    &    Planters 

Oil  Co.,  63  S.  W.  Rep.,  1063...  642 
Butler  Y.  Brown,  77  Texas,  342. . .  200 
Butler  V.  Eaton,   141   U.   S.,  240 

494,  495 
Byers  v.  Wallace,  87  Texas,  510. .  284 
Byrnes  v.  Sampson,  74  Texas,  84.  316 


Cameron    v.    State,    4    Texas    Ct. 

Rep.,  91 95 

Canimack  v.  Rogers,  7  Texas  Ct. 

Rep.,  211.. 280 

Camp  V.  Gainer,  8  Texas,  372 626 

Campbell  v.  Alford,  67  Texas,  159.  538 
Campbell,    Receiver,    v.    Cook,    86 

Texas,    630 343 

Carpenter  v.  Anderson,  8  Texas  Ct. 

Rep.,  491 214 

Carr  ▼.  Smith,  39  S.  E.  Rep.,  831.  252 
Carroll  v.  Welch,  26  Texas,  150..  470 
Carson  v.   Taylor,   19  Texas   Civ. 

App.,  178..' 472 

Carter  v.  LaGrange.  60  Texas,  638.  422 
Case  V.   Hall,   7   Texas   Ct.   Rep., 

471    46 

Castro  V.  lilies,  13  Texas,  235 276 

Central  &  Montgomery  Ry.  Co.  v. 

Morris,  68  Texas,  59 533 

Chandler  v.  Rutherford,  101   Fed. 

Rep.,    774 593 

Chicago,  B.  &  Q.  Ry.  Co.  v.  Bryan, 

90   111.,    126 400 

Chicago,   P.   &   S.   W.   Ry.   Co.  v. 

Marseilles,  107  111.,  313 19 

Chicago,   R.    I.   &   T.   Ry.    Co.   v. 

Cain,  12  Texas  Ct.  Rep.,  4....  280 
Chicago,  R.  I.  &  T.  R.  R.  Co.  v. 

Rhodes,  10  Texas  Ct.  Rep.,  206.  293 
Citizens'  Ry.  Co.  v.  Creasy,  27  S. 

W.  Rep.,'  945 222 

City  of  Austin  v.  Nalle,  86  Texas, 

534    428 

City  of  Galveston  v.   Posnainskv, 

62  Texas.  131 .' .     64 


PAGE 

City  of  Houston  v.  Glover,  13  Tex- 
as Ct.  Rep.,  662 391 

City  of  Marshall  v.  McAllister,  43 

S.  W.  Rep.,  1043 134 

City  of  Oak  Cliff  v.  State,  77  S. 

W.  Rep.,  26 260,  265 

City  of  Oak  Qiff  v.  Stete,  97  Tex- 
as,  393 429 

City  of  San  Antonio  v.  Talerioo, 

10  Texas  Ct.  Rep.,  530 280 

City  V.  Peacock,  89  Texas,  63 429 

Clarendon  Land  Co.  v.  McClelland 

Bros.,  86  Texas,   187 280 

Clark  V.  Hills,  67  Texas,  145,  146.     94 
Clark  k  Loftus  v.  Pearce,  80  Tex- 
as,  161   357 

Clark  ▼.  Terry,  26  Conn.,  396 470 

Clark  V.  Wilmington  k  W.  R.  R. 

Co.,  91  N.  C,  606 606 

Clegg  y.  Vamell,  18  Texas,  294..  144 
Clews  V.   Woodstock  Iron  Co.,  44 

Fed.    Rep.,   31 11 

Cobb  y.  Barber,  92  Texas,  311...  490 
Cochran  v.  Siegfried,  7  Texas  Ct. 

Rep.,    948 280 

Cohen  y.  Trowbridge,  6  Kans.,  392.  315 
Coles  y.  Thompson,  7  Texas  Civ. 

App.,    668 19 

Collier  v.  Betterton,  8  Texas  Civ. 

App.,    484 246 

Collins  v.  Cooper,  66  Texas,  460..  547 
Commonwealth    y.    Texas    &   Pac. 

R.  R.  Co.,  98  Pa.  St.  Rep.,  90. .  412 
Cone   y.    Citizens   Bank,   46    Pac. 

Rep.,   416 137 

Cook  v.  Carroll  Cattle  Co.,  39  S. 

W.  Rep.,   1010 284 

Cook  y.  Sanders,  94  Am.  Dec,  139.  272 
Cooper  V.  Loughlin,  76  Texas,  524 .  83 
Cooper  &  Co.  v.  Sawyer,  78  S.  W. 

Rep.,  992 494 

.  Cortez  v.  State,  69  S.  W.  Rep..  536  593 
Cranftll  v.  Hayden,  80  S.  W.  Rep., 

613    188 

Cranflll  v.  Hayden,  22  Texas  Civ. 

App.,  656 189 

Crossland  v.  Hall,  33  N.  Y.  Eq., 

Ill 678 

Cruess  v.  Fessler,  39  Cal.  336...  578 
Crunk  v.  Crunk,  23  Texas,  605. . .  267 
Cullers  y.  James,  66  Texas,  494..  478 
Curtis  V.  Bradley,  28  L.  R.  A..  145  341 
Cushman  v.   Flanagan,  50  Texas, 

394    429 

Cutts  V.  Haskins,  9  Mass.,  643 ...   607 

Dalby  v.  Murphy,  25  Texas,  355. .  626 
Dullas  v.  Gulf,  C.  &  R.  F.  Ry.  Co., 

61    Texas,    196 343 

Dallas  r.  T.  Rv.   Co.  v.  Maddox, 

31   S.  W.  Rep..  702 345 


Cases  Citid. 


XTli 


PAGE 

Dallas  Street  Ry.  ▼.  Ison,  83  S.  W. 
Rep.,  408 134,   138 

Dalwig  ▼.  International  k  G.  N. 
Ry.  Co.,  92  Texas,  656 222 

Davis  ▼.  Railway  Ck».,  53  Mo.,  317.  403 

Day  L.  &  C.  Go.  y.  SUte,  68  Tex- 
as,  553 95 

Dehon  y.  La  Fourche  Basin  Levee 
Board,  34  So.  Rep.,  773 261 

Demilly  v.  Texas  k  N.  O.  Ry.  Co., 
91    Texas,   215 401 

Denton  Lumb.  Co.  v.  First  Na- 
tional Bank,  18  S.  W.  Rep.,  962.   429 

Door  y.  Mickley,  16  Minn.,  20 593 

Downs  y.  Porter,  54  Texas,  61 . . .     81 

Drake  y.  San  Antonio  A  A.  P.  Ry., 
99  Texas,  240 50 

Duncan  y.  Baird,  8  Dana,  101 470 

Duncomb  y.  New  York,  H.  k  N. 
Ry.  Co.,  84  N.  Y.,   190.... 482,  483 

Duren  y.  Strong,  53  Texas,  882. . .   152 

F^ikin  y.  Scott,  70  Texas,  444 245 

Eaton  y.  Avery,  83  N.  Y.,  31....  110 
Ebell  v.  Bursinger,  70  Texas,  122.  491 
Ebert  v.  Gulf,  C.  k  8.  F.  Ry.,  49 

S.  W.  Rep.,  1105 138 

Eddy,    Receiver,    v.    Hinnant,    82 

Texas,    354 345 

Edwards  v.  Dickson,  66  Texas,  615.  138 
Edwards  v.  James,  13  Texas,  52..     18 

Elliott  y.  Booth,  44  Texas, 473 

Ellis  y.  Gary,  74  Wis.,  176 470 

El  Paso  k  S.  W.  Ry.  v.  Vizard, 

13  Texas  Ct.  Rep.,  448 138 

Equitable  Mfg.  Co.  v.  Stevens,  1 

Texas  Gt.  Rep.,  492 46 

Equitable   Mortgage  Co.   v.   Wed- 

dington,  2  Texas  Civ.  App.,  373.  337 
Evans  v.  Daniel,  60  S.  W.  Rep., 

1012    200 

Ewing  v.  State,  81  Texas,  172...  264 
Ex    parte   Ellis,'  37    Texas    Grim. 

Rep.,  639 130 

Ex  parte  Gerrish,  57  8.  W.  Rep., 

1123    130 

Ex  parte  Keith,  83  S.  W.  Rep.,  683  517 
Ex  parte  Stone,  72   S.   W.   Rep., 

1000    115 

Fahey  v.  Machine  Co.,  44  Am.  St. 

Rep.,    557 46 

Fahey  v.   State,   27   Texas   Grim. 

App.,  158 261 

Fielder  v.  State,  49  S.  W.  Rep., 

377  261 

Fillbrooke  v.  Belknap,  6  Vt.  383. .  470 
Flanagan   v.    Pearson,   61    Texas, 

302    422 

Florida    Athletic    Club    v.    Hope 

Lumber  Co.,  18  Texas  Civ.  App., 

161    623 


PAGE 

Forbes  v.  Withers,  71  Texas,  802.  95 
Forsyth  v.  Vehmeyer,   177  U.  8., 

177    110 

Ft.  Worth  k  D.  G.  Ry.  Go.  v.  Rob- 

erU,  81  S.  W.  Rep.,  26 264 

Ft.  Worth  k  R.  G.  Ry.  v.  Bowen, 

95  Texas,  365 57 

Ft.  Worth  A  R.  G.  Ry.  v.  Jones, 

85  S.  W,  Rep.,  37 125 

Foster  v.  Hare,  62  8.  W.  Rep.,  541.  2<;4 
Freeman  v.  Hamblin,  1  Texas  Civ. 

App.,  163  200,  202 

French  v.  Shoemaker,  14  Wall., 

314  28 

Gainesville  National  Bank  v.  Bam- 
berger, 77  Texas,  48 110 

Galveston  R.  Co.  v.  City  of  Gal- 
veston, 96  Texas,  520 432 

Galveston,  H.  k  8.  A.  Ry.  Go.  v. 
Bernard,  57  8.  W.  Rep.,  686...  658 

Galveston,  H.  k  S.  A.  Ry.  Co.  v. 
Crawford,  9  Texas  Civ.  App., 
257    19 

Galveston,  H.  k  8.  A.  Ry.  Co.  v. 
Fales,  8  Texas  Ct.  Rep'.,  629. . .  280 

Galveston,  H.  k  8.  A.  Ry.  v.  Leni- 
pe,  59  Texas,  23 644 

Galveston,  H.  k  8.  A.  Rv.  Co.  v. 
Neel,  26  S.  W.  Rep.,  788 647 

Galveston,  H.  k  8.  A.  Ry.  Co.  v. 
Smith,  24  Texas  Civ.  App.,  131 

50,51 

Galveston,  H.  k  8.  A.  Ry.  Go.  v. 
SUte,  36  8.  W.  Rep.,  115 95 

Galveston,  W.  T.  k  P.  Ry.  Co.  v. 
Smith,  83  S.  W.  Rep.,  719... 50,  51 

Galvin  V.  Prentice,  45  N.  Y.,  162. .   470 

Garrett  v.  Christopher,  74  Texas, 
453    235 

Garrett  v.  Robinson,  93  Texas,  406.  323 

Gerbur  v.  Ackley,  37  Wis.,  43 693 

Gill  V.  State,  36  Texas  Cr.  Rep., 
696    19 

Gilliam  v.  Smither,  33  S.  W.  Rep., 
985    289 

Gimbel  v.  Gomprecht,  89  Texas, 
497    526 

Globe  Refining  Co.  v.  Landa  Cot- 
ton Oil  Co.,  190  U.  S.,  640 621 

Gonzales  v.  Adoue,  94  Texas,  125.   138 

Goodbar  v.  City  Nat.  Bank,  78 
Texas,  461 211 

Green  v.  Robertson,  70  8.  W.  Rep., 
345    595 

Grigsby  v.  May,  84  Texas,  245...  428 

Groesbeck  v.  Crow,  85  Texas,  200.     26 

Grumon  v.  Raymond,  6  Am.  Dec, 
203    593 

Gulf,  G.  k  8.  F.  Ry.  Co.  v.  Anson, 
82  8.  W.  Rep.,  786 251 


xvm 


Cases  Cited. 


PAGE 

Gulf,  C.  A  S.  p.  Ry.  v.  Booton, 
16  S.  VV.  Rep.,  502 175 

Gulf,  C.  &  S.  F.  Rv.  V.  Bryant, 
66  S.  W.  Rep.,  808 .* 138 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cor- 
nell, 69  S.  W.  Rep.,  981 462 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  De- 
laney,  22  Texas  Civ.  App.,  427.   293 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ed- 
dins,  7  Texas,  Civ.  App.,  123..  461 

Gulf,  C.  &  8.  F.  Ry.  v.  Elmore,  79 
S.  W.  Rep.,  891 121 

Gulf,  C.  &  S.  F.  Ry.  v.  Ft.  Worth 
&  N.  O.  Ry.,  68  Texas,  105 114 

Gulf,  C.  A  S.  F.  Ry.  Co.  v.  Gar- 
ren,  74  S.  W.  Rep..  897 123 

Gulf,  C.  &  S.  F.  Ry.  v.  Haden,  68 
S.  W.  Rep.,  532 645 

Gulf,  C.  A  S.  F.  Ry.  v.  Harriett, 
80  Texas,  82 363 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Henry, 
84  Texas,   678 401 

Gulf,  C.  &  S.  F.  Ry.  v.  Hill,  70 
S.  W.  Rep.,   107 138 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hill, 
95  Texas,  629 500 

Gulf,  C.  &  S.  F.  Ry.  v.  Jackson, 
16  S.  W.  Rep.,  128 176 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jack- 
son A  Edwards,  14  Texas  Ct. 
Rep.,  100 252 

Gulf,  C.  &  S.  F.  Ry.  v.  Johnson, 
14  Texas  Ct.  Rep.,  97 173 

Gulf,  C.  A  S.  F.  Ry.  Co.  v.  Larkin, 
1 1  Texas  a.  Rep.,  334 60 

Gulf,  C.  &  S.  F.  Ry.  v.  Lovett,  74 
S.  W.  Rep.,  570 138 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Mat- 
thews, 13  Texas  Ct.  Rep.,  244. . .    169 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Mat- 
thews,  13  Texas  Ct.  Rep.,  949. . .    170 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Mitch- 
ell, 51  S.  W.  Rep.,  663 135 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Moore, 
68  S.  W.  Rep.,  559 271 

Gulf,  C.  &  S.  F.  Ry.  v.  Rowland, 
90   Texas,   365 138 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Smith, 
87  Texas,  348 170 

Gulf,  W.  T.  &  P.  Ry.  v.  Montier, 
61  Texas,  122 626 

Hacklev  v.   Headlev,   Mich.,   8   N. 

W.  Rep.,  511...' 28 

Hadley  v.  Baxendale,  9  Exch.,  353.  021 
Halbert  v.  DeBode,  28  S.  W.  Rep., 

59    528 

Hale  V.  Langdon,  60  Texas.  5(U . .  422 
Haley  v.  Greenwood,  28  Texas,  680.  503 
Hall  V.  Clountz.  63  S.  W.  Rep.,  942.  135 
Hall  V.  Memphis  &  C.  R.  Co..  15 

Fed.  Rop.,  57 403 


PAOE 

Hamilton  v.  Ward,  4  Texas,  356. .  593 
Hanim,  Receiver,  v.  Drew^,  83  Tex- 
as, 80 16 

Handy  v.  Waldron,  19  R.  I.,  618. .  678 
Hanna  v.  State,  87  S.  W.  Rep.,  702.  517 
Hardin  v.  Fort  Worth  &  D.  C.  Ry. 

Co.,  8  Texas  Ct.  Rep..  714 21 

Harkey  v.  Cain,  69  Texas,  146...  323 
Harness  v.  State,  76  Texas,  566..  261 
Harris  v.  Schlinke,  95  Texas,  90..  422 
Harrison  v.  Boring,  44  Texas,  265 

70,  235 
Hartford  &  N.  H.  R.  Co.  v.  An- 
drews, 36  Conn.,  213 606 

Hawkins    v.    Thomas,    29    N.    E. 

Rep.,  158  593 

Hayes  v.  Gallagher,  21  Texas  Civ. 

App.,   90 285 

Haynie    v.    Piano,    11    Texas    Ct. 

Rep.,    145 46 

Heegel  v.  Wichita  County,  84  Tex- 
as,   392 119 

Heidenheimer  v.  Brent,  69  Texas, 

633    593 

Heierman    v.    Robinson,    2    Texas 

Ct.  Rep.,   1067 500 

Heiligman  v.  Rose,  81  Texas,  222.  559 
Hensley  v.   Lewis,   82  Texas,  507 

148,  477 
Hildreth  v.  Aldrick,  16  R.  I.,  163.  136 
Hill  V:  Harding.  130  U.  S.,  702..  473 
Hitchler  v.  Scanlan,  39  S.  W.  Rep., 

635    157 

Holliman  v.  Carroll's  Admrs.,  27 

Texas,   23 693 

Holliman  v.  Smith,  39  Texas,  362..  200 
Hollywood  V.  Wellhausen,  68  S.  W. 

Rep.,    330 595 

Holyoke  v.  Haskins,  9  Pick.,  259 . .  607 
Hord  V.  Gulf,  C.  &  S.  F.  Ry.  Co., 

76  S.  W.  Rep.,  227 136 

House   V.    State,   67   S.   W.   Rep., 

825    137 

Houston  &  T.   C.  Ry.   Co.  v.  De- 
Berry,  8  Texas,  Ct.  Rep.,  896..  280 
Houston  &  T.  C.  Ry.  v.  Dunham, 

49  Texas,    188 642 

Houston  &  T.  C.  Ry.  Co.  v.  Ever- 
ett, 13  Texas  Ct.  Rep.,  930...    164 

Houston  A  T.  C.  Ry.  Co.  v.  Ford, 

63  Texas,   371 401 

Houston  &  T.  C.  Ry.  Co.  v.  Graves, 

50  Texas,    181 144 

Houston  A  T.  C.  Ry.  Co.  v.  Hill, 

63   Texas.    381 547 

Houston  &  T.  C.  Ry.  Co.  v.  Hook, 

60   Texas.   403..! 605 

Houston,  E.  A  W.  T.  Ry.   Co.  v. 

De  Walt,  55  S.  W.  Rep.,  534.  . .  221 
Houston.   E.  A   W.   T.   Rv.   Co.  v. 

Scale,  67  S.  W.  Rep.,  437 414 


Cases  Citxd. 


uz 


PAGE 

Hoyt  ▼.  Janes,  81  Wis.,  389-403. .  421 
Hubbard  y.  Ten  Broock,  2  L.  R. 

A.,  823 647 

Hudson  y.  Hudson,  13  8.  E.  Rep., 

583    470 

Hugbes  y.    Commonwealth,  41    S. 

W.  Rep.,  294 693 

Hume  y.  Ware,  87  Texas,  383 442 

Hunter  y.  Eastham,  96  Texas,  648.  236 

Illinois  Trust  Co.  v.  Pac.  Ry.  Co., 
117  Cal.,  332 482 

Ingram  y.  Abbott,  14  Texas  Ciy. 
App.,  688 77 

In  re  Lewensohn,  99  Fed.  Rep.,  73.   110 

In  re  Rhutassel,  96  Fed.  Rep.,  597.   110 

In  re  Steed,  107  Fed.  Rep.,  686..    110 

In  re  Thomas,  92  Fed.  Rep.,  912. .   112 

International  &  O.  N.  Ry.  Co.  y. 
Anderson,  82  Texas,  616 62 

International  &  G.  N.  Ry.  Co.  y. 
Bingham,  13  Texas  Ct.  Rep., 
971    368 

International  k  G.  N.  Ry.  y.  Clark, 
72  S.  W.  Rep.,  684 363 

International  i  G.  N.  Ry.  y.  Dili- 
wigh,   92  Texas,   667 126 

International  &  G.  N.  Ry.  y.  John- 
son, 23  Texas  Ciy.  App.,  184 600 

International  &  G.  N.  Ky.  y.  John- 
son, 55  S.  W.  Rep.,  791 646 

International  &  G.  N.  Ry.  Co.  y. 
Neff,  87  Texas,  303,... 86,  170,  221 

International  &  G.  N.  Ry.  Co.  y. 
Ragsdale,  67  Texas,  27 218 

International  &  G.  N.  Ry.  y.  Royal, 
11  Texas  Ct.  Rep.,  370 60 

International  &  G.  N.  R.  Co.  y. 
Startz,  8  Texas  Ct.  Rep.,  616..  349 

International  &  G.  N.  Ry.  Co.  y. 
True,  23  Texas  Ciy.  App.,  626..  280 

International  ft  G.  N.  Railway  y. 
Wilkes,  68  Texas,  619 606 

Island  City  Say.  Bank  y.  Sachtle- 
ben,  67  Texas,  420 346 

Jeffersonyille  Ry.  Co.  v.  Swayne's 

Admr.,  26  Ind.,  477 604 

Johnson  y.  Concord  Ry.,  46  N.  H., 

213    '..  403 

Johnson  y.  Martin,  76  Texas,  33. .  261 
Johnson   v.    Portwood,    34   S.   W. 

Rep.,  699 276 

Jones  y.  Robb,  80  S.  W.  Rep.,  401.  317 
Jones  y.  George,  61  Texas,  349.363,  621 
Jones  y.  Sanders,  37  Pac.  Rep., 

649  19 

Joske  y.  Irvine,  91  Texas,  674 455 

Judd  V.  State,  62  S.  W.  Rep.,  545.  264 

Kempner  v.  Beaumont  Lumber 
Co.,  49  S.  W.  Rep.,  412 235 


PAOB 

Kerrison  v.  Stewart,  93  U.  S.  166.  491 

King  V.  Battaglia,  12  Texas  Ct. 
Rep.,  62 280 

King  V.  Gray,  17  Texas,  62 367 

Kirby  Lumber  Co.  v.  Cummings  & 
Co.,  12  Texas  Ct.  Rep.,  810 282 

Kirkpatrick  y.  Board  of  Canvas- 
sers, 44  S.  E.  Rep.,  465 516 

Knightfl  of  Columbus  v.  Fuqua,  60 
S.  W.  Rep.,  1020 189 

Knights  of  P.  v.  Bridges,  16  Texas 
Civ.  App.,  196 33 

Knights  of  P.  v.  Withers,  177  U. 
S.,  260 33 

Kriger  v.  Leppel,  42  Minn.,  6 470 

Lacy  v.  State,  7  Texas  Crim.  App., 

413    693 

Lamar  Co.  y.  Clements,  49  Texas, 

347    71 

Langdeau  v.  Haynes,  21  Wall.,  629  94 
Lanier  v.  Foust,  81  Texas,  189...  148 
Lavalle  y.  Society,  24  Atl.  Rep., 

467    190 

Legion  of  Honor  y.  Larmour,  81 

Texas,  71 35 

Leitch  V.  Wells,  48  N.  Y.,  686. . . .  316 
Jjewis  V.  Johnson,  68  Texas,  448.  442 
Lewis  y.  New  York  A  New  Eng- 
land R.  R.  Co.,  10  L.  R.  A.,  613.  122 
Lewis  v.  Nichols,  38  Texas,  64. . .  627 
Lignon  v.  Lignon,  87  S.  W.  Rep., 

838    131 

Lisk  v.  Sherman,  25  Barb.,  433..  470 
Loan  Co.  v.  Campbell,  66  S.  W. 

Rep.,  66 472 

Locket  y.  Fort  Worth  &  R.  G.  Ry. 

Co.,  78  Texas,  211 353 

Louisville  &  N.  Ry.  Co.  v.  Breck- 

enridge,  34  S.  W.  Rep.,  702. .. .   400 
Louisyille  ft  N.  Ry.  Co.  v.  Garrett, 

41  Am.  Rep.,  640 .506 

Louisville,    etc.,    Ry.    Co.    y.    Mc- 

Vay,  49  Am.  Rep.,  770 62 

Loungeway  v.  Hale,  73  Texas,  496.   314 
Love  V.  Keowne,  58  Texas,  191 ...    144 
Lumsden  v.   Chicago,   R.   I.   ft  T. 
Ry.  Co.,  73  S.  W.  Rep.,  428. .. .  687 

Lynch  y.  Smith,  104  Mass.,  54 326 

Lyon  ft  Gribble  v.  Logan,  68  Tex- 
as,   524 545 

McCarty  v.  Johnson,  49  S.  W.  Rep., 
1101    151 

McCollum  y.  Wood,  33  S.  W.  Rep., 
1087    289 

McCord-Collins  Commerce  Co.  v. 
Levi,  50  S.  W.  Rep.,  606 77 

McDuff  V.  Detroit  Evening  Jour- 
nal, 47  N.  W.  Rep.,  671 137 

McFaddin  v.  Preston,  54  Texas, 
403    428 


CA8B8  CiTXD. 


PAGE 

McKee  v.  Coffin,  66  Texas,  304..  412 

McKinney  v.  Harvie,  38  Minn.,  18.  470 

McLendon  v.  SUte,  22  S.  \V.  Rep., 
200    693 

McWilliams  v.  Thomas,  74  S.  W. 
Rep.,  696 112 

Maddox  v.  Hudgeons,  72  S.  W. 
Rep.,    415 591,  693 

Malone  v.  Eastin  (Ala.),  2  Port., 
182    19 

Manchaca  v.  Fields,  62  Texas,  135.  442 

Manning  v.  Railway  Co.,*  16  L.  R. 
A.,  65 401 

Mathonican  v.  Scott  ft  Baldwin,  87 
Texas,  396 144 

Matthews  v.  Moses,  21  Texas  Civ. 
App.,  496 26 

Memphis  &  L.  R.  R.  Co.  v.  Dow, 
120   U.   S.,   287 432 

Mercher  v.  Texas  Mid.  Ry.,  85  S. 
W.  Rep.,  470 138 

Middleton  v.  City  San  Augustine 
(Fla.),  29  So.  Rep.,  431 265 

Milliken  v.  Callahan,  69  Texas,  206  144 

Mills  V.  Qleason,  11  Wis.,  493....  431 

Milwaukee,  etc.,  Ry.  Co.  v.  Kel- 
logg, 94  U.  S.,  476 363 

Missouri,  K,  ft  T.  Ry.  Co.  v.  Baker, 
81   S.  W.  Rep.,  67 222 

Missouri,  K.  T.  Ry.  Co.  v.  Com- 
mission Co.,  87  S.  W.  Rep.,  871.   461 

Missouri,  K.  ft  T.  Ry.  Co.  v.  Cook, 
27  S.  W.  Rep.,  769,  33  S.  W. 
Rep.,  669 74 

Missouri,  K.  ft  T.  Ry.  v.  Dilworth, 
67  S.  W.  Rep.,  88 341 

Missouri,  K.  ft  T.  Ry.  Co.  v.  Dil- 
worth, 95  Texas,  327 251 

Missouri,  K.  ft  T.  Ry.  Co.  v.  Han- 
nig,  91  Texas,  347 50,  271 

Missouri,  K.  ft  T.  Ry.  v.  McGlam- 
ory,  89  Texas,  638 57 

Missouri,  K.  ft  T.  Ry.  Co.  v.  May- 
Held,  68  S.  W.  Rep.,  809 462 

Missouri,  K.  A  T.  Ry.  ▼.  Smith,  11 
Texas  Ct.  Rep.,  96 50 

Missouri,  K.  ft  T.  Ry.  v.  Vowell, 
34  S.  W.  Rep.,  354 463 

Missouri,  K.  ft  T.  Ry.  Co.  of  Texas 
V.  Murphy,  35  S.  W.  Rep.,  67..  401 

Missouri  Pac.  Co.  v.  Jones,  75  Tex- 
as, 153 293 

.Missouri  Pnc.  Ry.  Co.  v.  Sherwood, 
Thompson  ft  Co.,  84  Texas,  136.  218 

Mitchell  V.  Leech,  66  Law  Rep. 
Ann.,  722 189 

Moerlein  v.  Investment  Co.,  9  Tex- 
as Civ.  App.,  416 201 

Moller  V.  Galveston,  67  S.  W. 
Rep.,    1120 264 

Monday  v.  Vance,  11  Texas  Civ. 
App.*,  376 491 


PAGE 

Monroe  ▼.  Arledge,  23  Texas,  478.  200 
Montgomery   y.    State,    65    S.    W. 

Rep.,  640 593 

Moody  V.  Smoot,  78  Texas,  119..  144 
Moore  v.  Moore,  73  Texas,  382 .. .  477 
Moore  v.   Swift,   67    S.   \\'.    Rep., 

1065    235 

Morris  v.  Kasling,  79  Texas,  148.  693 
Morrison  v.  Adoue,  76  Texas,  255.  Ill 
Morrison   v.    Hazzard,    88    S.    W. 

Rep.,    385 98 

Morrison  v.  I  lurance  Co.,  69  Tex- 
as,  363 33 

Morrow  v.  Whitney,  96  U.  S.,  554.  94 
Moyer  v.  East  Shore  T.  Co.,  26  L. 

R.    A.,   50 647 

Myers  v.  Bloom,  60  S.  W.  Rep., 
217    428 

National  Bank  of  Jefferson  v.  Tex- 
as   Investment    Co.,    74    Texas, 

421    144 

Nelson  v.  Hubbard,  96  Ala.,  238..  482 
Neville  v.  Mitchell,  66  S.  W.  Rep., 

579    355 

Newi;on  y.  Emerson,  60  Texas,  147.  266 
New  York,  T.  ft  M.  Ry.  v.  Green, 

90   Texas,   263 639 

Neyland  v.  Neyland,  19  Texas,  423.  682 
Niblo  V.  Dyer,  56  S.  W.  Rep.,  216.  463 
Nolan  v.  State,  83  Texas,  182...  266 
North  side  Ry.  Co.  v.  Worthington, 

88   Texas,   573. 482 

Northwestern  Life  Assn.  v.  Findly, 

68  S.  W.  Rep.,  696 33 

Northwestern    Nat.    Ins.    Co.    v. 

Woodward,  46  S.  W.  Rep.,  186. .  407 
Nussbaum  v.  Bell  County,  8  Texas 

a.  Rep.,  316 119 

O'Brien  v.  Boston  ft  W.  Ry.  Co., 

15  Gray,  20 403 

O'Brien  v.  Gilliland,  23  S.  W.  Rep., 

245    456 

O'Brien  v.  People,  76  N.  E.  Rep., 

109    114 

O'Brien  v.  Railway  Co.,  80  N.  Y., 

236    403 

O'Donnell   B.  Co.  v.   Farrar,   163 

111.,  471 678 

Order  of  Columbus  v.  Fuqua,  60 

S.  W.  Rep.,  1020 33 

Orr  V.  O'Brien,  56  Texas,  166 628 

Osbom  T.  Koenigheim,  67  Texas, 

92  638 

Oswald  V.  Grenet,  22  Texas,  101.  70 
Ott  V.  McHenry,  2  W.  Va.,  73. . . .  19 
Otto  V.  Journeymen  Tailors  Union, 

75  Cal..  308 185,  188 

Over  V.  Railway,  78  8.  W.  Rep., 

537    320 

Oxford  V.  Frank,  70  S.  W.  Rep., 

426    408 


CAfiBB  Cmo. 


zxi 


PAOB 

Pacific  Express  Go.  t.  Dsniell,  62 
Texas,  639 621 

Paisley  ▼.  Freeman,  3  T.  R.  (Dura- 
ford  k  East),  51 534 

Pape  ▼.  Pape,  13  Texas  Civ.  App., 
99    130 

Psrisa  ▼.  City  of  Dallas,  83  Tex- 
as,  257 70 

Parks  V.  O'Connor,  70  Texas,  387 

623,  624 

Parlin  ft  Orendorff  Co.  v.  Miller, 
60  a  W.  Rep.,  883 135 

Patterson  v.  Frazer,  9  Texas  Ct. 
Rep.,  1005 538 

Phtton  ▼.  Rucker,  29  Texas,  408. .     98 

Peck  ▼.  Peck,  99  Texas,  10 50 

Peninsula  R.  R.  Co.  v.  Gary,  1 
Am.  St.  Rep.,  194 62 

Pennington  ▼.  Philadelphia,  etc., 
Ry.  Co.,  62  Md.,  95 401 

Pennoyer  v.  NefT,  95  U.  S.,  714..     13 

People  ▼.  McConneU  (111.),  40  N. 
E.  Rep.,  608 19 

Perrin  y.  Steyens,  29  S.  W.  Rep., 
927    17 

Petri  ▼.  Bank,  83  Texas,  426....   429 

Petri  ▼.  Bank,  84  Texas,  153....  429 

Peyre  v.  Mutual  Relief  Society, 
27  Pac.  Rep.,  191 190 

Pickefct  V.  State,  25  8.  £.  Rep..  609.  598 

Pipkin  y.  Kauifman,  62  Texas, 
548    314 

Pope  v.  Terre  Haute  Car.  ft  Mfg. 
Co.,  87  N.  Y.,  137 15 

Preston  ▼.  Kavasota,  34  Texas, 
684    70 

Pridham  t.  Weddington,  74  Texas, 
354    578 

(2iiinlan  t.  Hooston  ft  T.  0.  R.  R. 
89   Texas,  356 264 

Railway  ▼.  Heidenheimer,  82  Tex- 
as, 95 397 

Railway   ▼.   Rippetoe,    64    S.    W., 

1016    326 

Railway  v.  Shiflet,  94  Texas,  131.  325 
Randall  t.  Snyder,  64  Texas,  350.  422 
Rayner  v.  Forbes,  52  S.  W.  Rep., 

568    408 

Raywood  Co.  v.  Langford,  74  S. 

W.  Rep.,  929 545 

Reed  v.   Plattsmouth,   107  U.  S., 

568    265 

Reifsnider   ▼.    Am.    Imp.    Co.,   45 

Fed.  Rep.,  433 11 

Removal  Cases,  115  U.  S.,  1 411 

Rens  V.  Drury,  46  Pac  Rep.,  71.. 470 
Rhodes  ▼.  Rider,  64  S.  W.  Rep., 
f78    516 


PAOB 

Rhodes  ▼.  Storr,  7  Ala.,  846...  470 
Rice's  Appeal,  79  Pa.  St.,  168. .. .  483 
Richardson  v.  Levi,  67  Texas,  359.  235 
Richman  v.   Muscatine   Co.,  4   L. 

R.  A.,  445 265 

Ripley  v.  Withee,  27  Texas,  14...  145 
Robertson  v.  Kirby,  61  8.  W.  Rep., 

967    285 

Robertson   v.   Melasky,  84  Texas, 

559    26 

Robinson  ▼.  Raynor,  28  N.  Y.,  494.  470 
Robinson    v.    Varnell,    16    Texas 

ggg    380 

Roller  v.*  KM,  87  Texas,  io! ,/.'.  42» 
Runge  V.  Qilbough,  87  S.  W.  Rep., 

837    807 

Russell  V.  State,  37  Texas  Cr.  Rep., 

317    593 

Ryan  ▼.  Carter,  93  U.  8.,  82 94 

Sabine  ft  E.  T.  Ry.  Co.  t.  Wood, 
69  Texas,  679 500 

St.  Clair  v.  Cox,  106  U.  S.,  350. .     12 

St.  Louis  Ry.  Co.  v.  Shiflet,  66  8. 
W.  Rep.,  699 327 

St  Louis  Ry.  (^.  v.  White,  14  Tex- 
as  a.  Rep.,  168 535 

St.  Louis  S.  W.  Ry.  v.  McCain, 
80  Texas,  93 643,  644 

St.  Louis  S.  W.  Ry.  v.  Rea,  99 
Texas,    58 \ 50 

St.  Louis  8.  W.  Ry.  Co.  v.  Shiflet, 
94  Texas,  131 327 

St.  Louis  ft  S.  W.  Ry.  Co.  v. 
Smith,  63  8.  W.  Rep.,  1064.. 86,  271 

San  Antonio  ft  A.  P.  Ry.  v.  Ad- 
ams, 24  8.  W.  Rep.,  839 134 

San  Antonio  ft  A.  P.  Ry.  Co.  v. 
Gray,  96  Texas,  428 221 

San  Antonio  ft  A.  P.  Ry.  y.  Long, 
48  8.  W.  Rep.,  599 364 

Saunders  v.  Hart,  57  Texas,  10. . .     95 

Sawyer  v.  Wieser,  84  S.  W.  Rep., 
1101    490 

Sayles  ▼.  Bradley  ft  Metcalf  Co., 
92   Texas,    406 341 

Scaling  v.  First  Nat.  Bank,  87  8. 
W.  Rep.,  715 397 

Scarborough  v.  Eubank,  93  Texas, 
108    408 

Schott  v.  Pellerim,  43  8.  W.  Rep., 
944    284 

Schurenberg  v.  Wilhelm,  23  8.  W. 
Rep.,  817 380 

8eottish-Am.  Mort.  Co.  v.  Scrip- 
ture, 40  S.  W.  Rep.,  210 201 

Screwmen,  etc.,  Association  v.  Ben- 
son, 76  Texas,  655 184 

Searcy  v.  Hunter,  81  Texas,  647..  457 

Security  Co.  v.  Bank,  93  Texas, 
675    485 


XJCll 


Cases  Cited. 


PAGE 

•  Security  Mtg.  Co.  v.  Carothers,  32 

S.   VV.   Rep.,  842 545 

Sevier    v.    Birmingham,    etc.,    Ry. 

Co.,  48  Am.  &  Eng.  R.  R.  Co., 

503    62 

Shelton  v.  Jackson,  20  Texas  Civ. 

App.,  444 28 

Sidbury   v.    Ware,   65   Texas,   252 

316,  317 
Sims  V.  Hutchins,  8  Smed.  &  M., 

328    470 

Sioux  City  Ry.  Co.  v.  Manhattan 

Trust  Co.,  92  Fed.  Rep.,  431 ... ,  482 
Slate  V.  Henkle,  78  Pac.  Rep.,  325.  273 
Slay  den  &  Co.  v.  Palmo,  13  Texas 

Ct.  Rep.,  964 264 

Slaymaker  v.  Phillips,  47  L,  R.  A., 

842    515 

Smith  V.  Cassidy,  73  Texas,  165..  314 
Smith  V.  Grayson  County,  18  Tex- 
as  Civ.   App.,    153 260,264 

Smith  V.  Olsen,  92  Texas,  183 422 

Smith  V.   Ridley,   70   S.   W.  Rep., 

235    472 

Smithwick  v.  Kelly,  79  Texas,  564.   527 

Snow  V.  Starr,  75  Texas,  414 368 

Snyder  v.  Morris,  38  S.  W.  Rep., 

219    138 

Sonnentheil  v.  Brewing  Co.,  172  U. 

S.,  401 500 

Southwestern  Coal  &  Imp.  Co.  v. 

Rohr,  15  Texas  Civ.  App.,  404.  135 
Sparks  v.  Despatch  Transfer  Co., 

12  Law  Rep.  Ann.,  715 545 

State  V.  Connor,  86  Texas,  136..  517 
State  V.  Dunson,  71  Texas,  65..  261 
State  V.  Edison,  76  Texas,  302..  264 
State  V.   Gaslin,  49   N.   W.   Rep., 

353    19 

State  V.  Goodwin,  69  Texas,  57 . .  264 
State  V.  Russell,  11  Texas  Ct.  Rep., 

869    95 

State  V.  Wade,  40  Atl.  Rep.,  104. .  593 
State  V.  Wofford,  90  Texas,  514..  261 
State  V.  Womack,  17  Texas,  238..  19 
Stegall  V.  Huff,  54  Texas,  196. .. .   315 

Stevens  v.  Lee,  70  Texas,  280 470 

Stewart  v.  Gordon,  65  Texas,  347.  144 
Stinson  v.  Gardner,  97  Texas,  287 .  408 
Stokes   V.   Riley,   68   S.    W.   Rep., 

705    659 

Stone  V.  Brown,  54  Texas,  330..  260 
Storrie  v.   Shaw,  75   S.   W.   Rep., 

20    19 

Swan  V.  Railway  Co.,  132  Mass., 

116    403 

Swearingen  v.   Bassett,   65  Texas, 

273    200 

Swearingen  v.  Williams,  28  Texas 

Civ.  App.,  559 38 

Sweeney  v.   Berlin   &   J.   Envelop 

Co.,  101  N.  Y.,  620 123 


PAGE 

Taber    v.    State,    85    S.    W.    Rep., 

835    81 

Tarkington   v.   Brunett,  51    S.   \V. 

Rep.,  274 204 

Taylor  v.  Harrison,  47  Texas,  460 .  235 
Tennille  v.  Moi^gan,  35  S.  W.  Rep., 

514    498 

Texas  &  Pacific  Ry.  Co.  v.  Big- 
ham,  90  Texas,  225 363,  588 

Texas  &  Pac.  Ry.  Co.  v.  Bond,  62 

Texas,  442 606 

Texas  &  P.  Ry.  Co.  v.  Bradford, 

66  Texas,  736 644 

Texas  &  P.  Ry.  Co.  v.  Breadow,  90 

Texas,    31 57 

Texas  &  Pac.  Ry.   Co.   v.   Brown, 

78   Texas,   402 500 

Texas  &  Pac.  Ry.  Co.  v.  Cody,  166 

U.  S.,  606 411 

Texas   &   Pac.    Ry.    Co.   v.   Davis, 

93   Texas,   378 412 

Texas  &  P.  Ry.  Co.  v.  Felker,  15 

Texas  Ct.  Rep.,  466 164 

Texas  &  P.  Ry.  Co.  v.  Fenwick, 

78  S.  W.  Rep.,  648 293 

Texas  &  P.  Ry.  Co.  v.  Fields,  63 

S.  W^  Rep.,  653 463 

Texas  &  Pac.  Ry.  Co.  v.  Gay,  86 

Texas,  608 145 

Texas  &  Pac.  Ry.  v.  McCoy,  90 

Texas,  264 138 

Texas  &  P.  Ry.  Co.  v.  Megg  & 

Drj'den,  11  Texas  Ct.  Rep.,  555.  535 
Texas  &  Pac.  Ry.  Co.  v.  Murphy, 

46  Texas,  366 271 

Texas  &  Pac.  Ry.  v.  O'Donnell,  12 

Texas  Ct.  Rep.,  855 364 

Texas  A   P.  Ry.  v.  0*Donnell,  58 

Texas,  42 364 

Texas  &  Pac.  Ry.  Co.  v.  0*Ma- 

honey,  60  S.  W.  Rep.,  1049.1..  353 
Texas  A  Pac.  Ry.  Co.  v.  Richards, 

68  Texas,  375 603 

Texas  &  P.  Ry.  v.  Staggs,  90  Tex- 
as, 461 67 

Texas  &   Pac.  Ry.  Co.  v.  Watkins, 

88  Texas,  20 170 

Texas  &  Pac.  Ry.  Co.  v.  Watkins, 

88  Texas,  26 221 

Texas  &  N.  0.  Ry.  Co.  v.  Bingle, 

91    Texas,   287 271 

Texas  &   N.   O.   Ry.  v.   Kelly,   80 

S.  W.  Rep.,  1073 643 

Texas  &  N.  O.  Ry.  Co.  v.  Speight, 

69  S.  W.  Rep.,  572 441 

Texas  &  St.  L.  R.  R.  Co.  v.  Young, 

60  Texas,  202 219 

Texas  Bank.  Co.  v.  Hutchins,  53 

Texas,  68  546 

Texas  Bank.  Co.  v.  Stone,  49  Tex- 
as, 15 546 


Cases  Citm). 


xxui 


PAOB 

Texas  Cen.  Ry.  Go.  v.  Beoder,  75 
S.  W.  Rep.,  661 462 

Texas  Land  &  Loan  Co.  v.  Bialock, 
76  Texas,  85 201 

Tevis  V.  Ck)llier,  84  Texas,  642...  442 

Thomas  v.  Browder,  33  Texas, 
784    593 

Thomas  v.  Chance,  11  Texas,  634.  553 

Thompson  v.  Langdon,  87  Texas, 
254    442 

Thompson  v.  State,  56  S.  W.  Rep., 
603    264 

Thomberg  v.  Farmers'  Life  Assn., 
98   N.   W.   Rep.,   106 33 

Threadgill  v.  Bickerstaff,  87  Tex- 
as, 523 236 

Thurmond  v.  Brownson,  69  Texas, 
597    200 

Tipton  V.  Thompson,  21  Texas  Civ. 
App.,   144 204 

Townsend  v.  Munger,  9  Texas,  311.  317 

Trinity  River  Lumber  Co.  v.  Den- 
ham,  86  Texas,  60 643 

Tucker  v.  St.  Louis,  etc.,  Ry.,  64 
Mo.,  177 62 

Udell  V.  Peak,  70  Texas,  561....  422 
Union  P.   Ry.    Co.  v.   Beatty,   26 

Am.  k  Eng.  Ry.  Cas.,  84 62 

United  States  v.  Roselius,  16  How., 

31    96 

Vielma  v.   International   &  6.   N. 

Ry.  Co.,  31   S.  W.  Rep.,  212..  626 
Von  Carlowitz  v.  Bernstein,  66  S. 

W.  Rep.,  464 470 

Waddell    V.    Waddell,    42    8.    W. 

Rep.,  46 470 

Waggoner  v.  Dodson,  96  Texas,  6.  368 
Walker  v.  Coleman,  40  Pac.  Rep., 

641    137 

Wallace  v.  Long,  106  Ind.,  522...  470 
Walters    v.    Cantrell,    66    8.    W. 

Rep.,   791 472 

Ward  V.  N.  Y.  C,  etc.,  Ry.  Co., 

56  Hun,  268 400 

Warren    v.   Marberry   &    Son,    86 

Texas,    193 463 

Wartelsky  v.  McGee,  10  Texas  Civ. 

App.,  220 204 

Washington  Life  Ins.  Co.  v.  Ber- 

wald,  72  S.  W.  Rep.,  436 33 

Waterman  v.  Smith,  13  Cal.,  373. .  94 
Weathered  v.  Mays,  4  Texas,  389.  492 
Weatherford  v.  Fishback,  3  Scam., 

170    535 

Weems   &   Waldo   v.   Watson,   91 

Texas,   36 267 

Welder  v.  Lambert,  91  Texas,  510.  442 
Wells  V.  Houston,  69  S.  W.  Rep., 

183    280 


PAOC 

Wells  V.  MeUville,  25  Texas,  337. .  380 
West  v.  Clark,  66  8.  W.  Rep.,  215.  470 
West  V.  Cochran,  17  How.,  403..  94 
West  V.  Terrell,  96  Texas,  648...  659 
Western  U.  Tel.  Co.  v.  Edmonton, 

91    Texas,  209 631 

Western   U.  Tel.   Co.   v.   Kuyken- 

dall,  14  Texas  a.  Rep.,  40....   030 
Western  U.  Tel.  Co.  v.  Lovely,  62 

S.  W.  Rep.,  663 461 

Western  U.  Tel.  Co.   v.   Mitchell, 

89   Texas,   441 356 

Western  U.  Tel.  Co.  v.  Smith,  88 

Texas    9  83 

Western  U.  Tel!  Co.  v.  Walier,  12 

Texas  Ct.  Rep.,  14 280 

Western  Wool  Co.  v.  Hart,  20  S. 

W.  Rep.,   131 337 

Wetzel  V.  State,  5  Texas  Civ.  App., 

17    428 

Wheatley  v.  Griffin,  60  Texas,  211 .  200 
Whetstone  v.  Coffey,  48  Texas,  271.  626 
White  V.  State,  87  Ala.,  24;  5  So. 

Rep.,  829 136 

Whitesides   v.    Supreme   Conclave, 

82  Fed.  Rep.,  276 33 

Whitmire  v.  May,  96  Texas,  317. .  38 
Wilcox   V.   San   Antonio  ft  A.   P. 

Ry.  Co.,  33  S.  W.  Rep.,  381 ... .    138 
Williams  v.   Robinson,   63   Texas, 

582    144 

Williams  v.  State,  28  S.  E.  Rep., 

629    693 

Williams  v.  Taylor,  83  Texas,  667 

264,  265 
Williams  v.  Texas  Mid.  R.  R.  Co., 

55  S.  W.  Rep.,   130 345 

Williams    v.    West    Bay    City,    78 

N.  W.  Rep.,  328 137 

Williams  v.  Wiley,  96  Texas,  153.  106 
Williamson  v.  Boden  Lumber  Co., 

82  S.  W.  Rep.,  340 525 

Willis   V.   Sommerville,   22   S.   W. 

Rep.,    781 81 

Willoughby  v.  Long,  96  Texas,  194.  106 
Wilson  V.  California  Cent.  Ry.  Co., 

29  Pac.  Rep.,  861 19 

Wilson  V.   Clark,  79   S.   W.  Rep., 

650    457 

Wolf  V.  Brass,  72  Texas,  133 70 

Wolf  V.  Missouri  Pac.  Ry.,  97  Mo., 

473,   11  S.  W.  Rep.,  51 397 

Wolf  V.  Stix,  9  Otto.,  309 473 

Wood  V.  Cahill,  21  C.  C.  A.,  44..  494 
Wood  Machine  Co.  v.  Hancock,  23 

S.   W.   Rep.,   385 380 

Wright  V.  Beck,  10  Smedes  &  M., 

277    607 

Wright  V.  Tipton,  92  Texas,  169..  204 
Wright  V.  United  States  Mortgage 

Co.,  42  S.  W.  Rep..  789 Ill 


xxiv  Ca0Bb  Cited. 

PAGE  PAGE 

Wynne  v.  State  Nat.  Bank  of  Ft.  ZanderBon  t.  Sulliyan,  91   Texas, 

Worth,  82  Texas,  383 633  499    98 

Zimpleman  v.  Robb,  53  Texas,  275.  553 
York  V.  State,  73  Texas,  651 ... .     77 
Young  v.  Hahn,  96  Texas,  99....  343 


TEXAS  CIVIL  APPEALS  REPORTS. 


NOVEMBER,  1905. 


Tremont-Windsob  Hotel  Company  v.  William  Qammon  et  al. 

Decided  November  23,  1905. 

1. — EentR  ▲cemiiLg  in  Future— Sale  of  Beal  Eitate. 

Future  accruing  rents  paM  to  the  purchaser  of  leased  real  estate  upon 
which  the  rents  accrue  when  no  reservation  thereof  is  made  in  the  deed  of  con- 
veyance. 

2. — Same— Rents  Already  Aoomed — ^When  Due. 

Where  hotel  property  was  sold  subject  to  a  lease,  the  deed  making  no 
reservation  as  to  rents,  and  the  lease  contract  provided  that  the  lessee  should 
pay  as  rental  15  percent  of  the  gross  earnings  of  the  hotel  as  they  became  due, 
Buch  rental  percent  of  the  earnings  up  to  the  date  of  sale  belonged  to  the 
grantor  and  did  not  pass  by  the  deed,  and  the  fact  that  the  lease  contract 
allowed  the  lessee  ten  days  in  which  to  collect  the  earnings  and  pay  over  the 
percent  thereof  did  not  affect  the  matter. 

Appeal  from  the  County  Court  of  Galveston.  Tried  below  before 
Hon.  Lewis  Fisher. 

5.  S.  Hanscomb,  for  appellant. — The  rents  in  suit  had  been  already 
earned,  were  disconnected  from  the  estate  sold,  were  not  transferred  by 
the  terms  of  the  conveyance,  and  did  not  by  implication  pass  thereunder 
to  the  grantee.  2  Jones,  Law  of  Real  Prop.,  sees.  1642,  1643,  1646; 
Security  Mtg.  &  T.  Co.  v.  Gill,  8  Texas  Civ.  App.,  358,  27  S.  W.  Rep., 
835 ;  Willis  v.  Moore,  59  Texas,  629 ;  Buckout  v.  Swift,  27  Calif.,  433, 
87  Am.  Dec.,  90;  18  Am.  &  Eng.  Ency.  of  Law,  285,  title,  "Accrued 
Rents;''  Johnson  v.  Smith,  3  Penrose  &  Watts,  496,  24  Am.  Dec,  339; 
Burden  v.  Thayer,  3  Mete,  76,  37  Am.  Dec,  117. 

Maco  &  Minor  Stewart,  for  appellees. — The  $286.80  (fifteen  percent) 
was  not  earned,  and  in  arrears,  and  was  not  disconnected  from  the  es- 
tate, but,  on  the  contrary,  it  was  not  due  and  payable  until  after  April 
1,  1904,  and  same  was  connected  with  the  estate,  and  was  transferred 
by  the  conveyance  from  plaintiff  to  Gammon  and  Ewalt.  A  sale  "sub- 
ject to  existing  lease'*  carries  to  the  grantee  the  right  to  rents.  Biddle 
V.  Hussman,  23  Mo.,  597-602;  Disselhorst  v.  Cadogan,  21  111.  App., 
Vol.  XLT.  Civil— 1. 
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179.  The  owner  of  reversioji  is  entitled  to  collect  rents  for  entire 
term.  Heame  v.  Lewis,  78  Texas,  276;  Porter  v.  Sweeney,  61  Texas, 
216;  Schultz  v.  Spreeain,  1  Texas  App.  Cases,  sees.  917,  918;  Schultz 
V.  Spreeain,  2  Posey,  210;  Faulkner  v.  Warren,  1  Texas  App.  Cases,  p. 
362;  Metropolitan  Land  Co.  v.  Manning,  71  S.  W.  Rep.,  698;  Johnson 
V.  Doss,  1  Texas  App.  Cases,  p.  607;  6  Ballard's  Real  Prop.,  sec.  464; 
Hammond  v.  Thompson,  168  Mass.,  631. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  the 
appellant  against  the  appellees,  William  Gammon  and  George  S.  Ewalt, 
and  against  Fisher  Sisters,  a  partnership  company  of  Elizabeth  Fisher, 
Frances  E.  Fisher,  Louisa  M.  Fisher,  Jane  H.  Fisher  and  Nancy  A. 
Fisher,  to  recover  the  sum  of  $286.80. 

The  petition  alleges,  in  substance,  tliat  the  appellant  corporation 
was,  on  March  31,  1902,  the  owner  of  the  Tremont  Hotel  property,  sit- 
uate on  lots  8  to  14,  inclusive,  in  block  443,  in  the  city  of  Galveston, 
together  with  all  of  the  furniture  and  fixtures  therein;  that  on  said 
date  it  leased  all  of  said  property  to  Fisher  Sisters  for  a  term  of  five 
years  for  a  rental  of  fifteen  percent  of  the  gross  receipts  derived  from 
the  operation  of  said  hotel  and  its  appurtenances,  said  fifteen  percent 
to  be  paid  monthly  as  the  monthly  receipts  came  in,  and  no  part  of 
such  percent  of  the  receipts  or  earnings  for  any  month  to  remain  un- 
paid longer  than  the  10th  of  the  succeeding  month;  that  on  April  1, 
1904,  appellant  sold  and  conveyed  all  of  said  property  to  William  Gam- 
mon and  George  S.  Ewalt,  subject  to  said  lease;  that  at  the  date  of 
this  sale  there  was  due  to  Fisher  Sisters  the  sum  of  $1,912.20,  which 
had  been  earned  by  them  in  the  operation  of  said  hotel,  but  said  amount 
was  not  collected  until  after  said  sale;  that  under  the  terms  of  said 
lease  fifteen  percent  of  said  sum,  which  has  been  received  by  Fisher 
Sisters,  amounting  to  the  sum  of  $286.80,  belongs  to  plaintiff,  but  that 
the  defendants  Gammon  and  Ewalt  claim  the  same,  and  have  so  noti- 
fied Fisher  Sisters,  who  refuse  to  turn  it  over  to  plaintiff.  The  prayer 
is  for  judgment  against  all  of  the  defendants  for  said  sum. 

Fisher  Sisters  answered,  admitting  the  truth  of  the  facts  stated  in 
the  petition,  and  offering  to  pay  the  $286.80  to  the  plaintiff  or  to  the 
defendants.  Gammon  and  Ewalt,  as  the  court  might  adjudge. 

Defendants  Gammon  and  Ewalt  answered  by  general  demurrer  and 
general  denial,  and  by  special  plea  in  which  it  is  averred,  in  substance, 
that,  under  the  terms  of  the  lease  set  out  in  plaintiff's  petition,  the 
fifteen  percent  of  the  gross  receipts  for  said  property  was  not  due  at 
the  time  the  property  was  sold  to  them,  and  that  by  reason  of  the  fact 
that  they  were  the  owners  of  the  property  when  said  fifteen  percent  be- 
came due  they  were  entitled  to  the  same,  and  they  prayed  judgment 
therefor  against  plaintiff  and  their  codefendants. 

The  trial  in  the  court  below  was  without  a  jury,  and  resulted  in  a 
judgment  in  favor  of  defendants  Gammon  and  Ewalt,  that  plaintiff 
take  nothing  by  its  suit,  and  that  said  defendants  recover  against  their 
codefendants,  Fisher  Sisters,  the  sum  of  $286.80.  AH  costs  were  ad- 
judged against  plaintiff. 

There  is  no  controversy  as  to  the  facts,  and  the  only  question  pre- 
sented for  our  decision  is  whether,  under  the  general  rule  that  all  fu- 
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tore  accbiing  rents  pass  to  the  purchaser  of  the  real  estate  upon  which 
such  rents  accrue,  when  no  reservation  thereof  is  made  in  the  deed  of 
conveyance,  the  appellees  were  entitled  to  the  $286.80  involved  in  this 
suit 

Insofar  as  it  bears  upon  this  question,  the  terms  of  the  lease  contract 
are  as  follows:  "And  the  said  parties  of  the  second  part,  in  considera- 
tion of  the  leasing  of  the  premises  aforesaid  by  the  party  of  the  first 
part  to  the  said  parties  of  the  second  part,  does  covenant  and  agree 
with  the  said  party  of  the  first  part,  his  heirs,  executors,  administrators 
and  assigns,  to  pay  to  the  said  party  of  the  first  part,  as  rent  for  said 
premises,  furniture  and  fixtures,  fifteen  percent  of  the  gross  receipts 
of  each  and  every  part,  and  of  each  and  every  department  of  said 
hotel,  including  the  barroom,  kitchen,  laundry  and  other  privileges,  to- 
gether with  each  and  every  part  of  the  hotel  leased  by  tiie  parties  of 
the  second  part,  it  being  the  intent  and  meaning  that  said  fifteen  per- 
cent shall  be  estimated  upon  whatever  moneys  are  earned  or  collected 
by  the  party  of  the  second  part  from,  by,  or  in  connection  with,  the  run- 
ning and  operating  of  said  hotel,  and  each  and  every  part  thereof,  or 
any  business  or  privileges  connected  therewith;  and  all  rents  shall 
be  due  and  payable  as  the  receipts  come  into  the  hotel,  and  no  part  of 
them  are  to  be  in  arrears  beyond  the  tenth  day  of  the  next  succeeding 
month,  and  before  said  day  last  mentioned  a  full  statement  of  receipts 
shall  be  made  and  rendered  to  the  party  of  the  first  part  by  the  party 
of  the  second  part,  and  all  rentals  paid  for  the  past  month.  It  is  fur- 
ther agreed  between  the  said  parties  that  there  may  be  selected  a  cash- 
ier, agent  or  bookkeeper,  to  be  mutually  agreed  upon  by  them,  who 
shall  do  the  bookkeeping  for  all  of  the  leased  premises,  retain  and  de- 
posit in  bank,  to  the  credit  of  the  party  of  the  first  part,  the  fifteen 
percent  of  rentals  as  cash  comes  in." 

The  evidence  shows  that  the  $1,912.20,  fifteen  percent  of  which  was 
due  by  Fisher  Sisters  as  rent,  was  not  collected  by  them  until  after 
April  1,  1904,  but  that  it  was  due  on  said  date  as  earnings  or  proceeds 
derived  from  the  operation  of  the  hotel  during  the  month  of  March, 
1904.  The  deed  from  appellant  to  appellees  recites  that  the  convey- 
ance is  made  subject  to  the  lease  to  Fisher  Sisters,  and  it  and  the  orig- 
inal lease  was  delivered  to  appellees  on  April  1,  1904,  when  the  sale 
was  consummated.  This  deed  contains  no  reservation  of  any  kind,  but 
conveys  all  of  the  property,  including  the  furniture  and  fixtures,  "to- 
gether with  all  of  the  rights  and  appurtenances  thereto  belonging." 
Nothing  was  said  by  the  parties  at  the  time  the  deed  was  delivered  as 
to  the  fifteen  percent  of  the  money  then  due  Fisher  Sisters  as  earnings 
of  the  hotel  for  the  previous  month.  It  was  agreed,  however,  that  the 
taxes  for  the  year  1904  should  be  proportioned  between  the  parties  on 
the  basis  of  the  time  that  each  held  the  property  during  said  year,  and 
it  was  also  agreed  that  the  rent  for  the  barber  shop  for  the  month  be- 
ginning March  15,  1904,  which  had  been  collected  by  Fisher  Sisters, 
should  be  equally  divided. 

We  do  not  think  the  general  rule  above  stated  should  be  applied  to 
the  facts  of  this  case.  Tinder  the  terms  of  the  lease  contract  tlie  appel- 
lant became  the  owner  and  entitled  to  receive  fifteen  percent  of  the 
gross  earnings  of  the  hotel  as  soon  as  such  earnings  became  due,  and  the 
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undisputed  facts  show  that  these  earnings  were  due  at  the  time  the 
sale  was  made  to  appellees.  The  fact  that  Fisher  Sisters  were  allowed 
ten  days  in  which  to  collect  the  amounts  due  the  hotel  and  turn  over 
appellant's  portion  thereof  does  not,  we  think,  affect  the  question  as  to 
when  same  was  due. 

The  provision  in  the  lease  making  the  cashier  of  the  hotel  the  agent 
of  appellant,  and  requiring  him  to  deposit  appellant's  proportion  of 
the  earnings  in  bank  to  its  credit,  clearly  establishes  appellant's  owner- 
ship of  fifteen  percent  of  the  gross  earnings  due  the  hotel  at  the  time 
the  sale  was  made.  Under  this  view  of  the  facts,  the  general  rule  that 
an  apportionment  of  unaccrued  rents  of  real  property  will  not  be  made 
between  a  vendor  and  his  vendee  when  the  deed  contains  no  provision 
therefor,  can  have  no  application. 

Fisher  Sisters  had,  by  the  operation  of  the  hotel,  earned  the  amount 
involved  in  this  suit,  and  it  was  due  them  at  the  time  the  sale  was 
made,  and  was,  therefore,  no  longer  so  attached  to  the  land  that  appel- 
lant's interest  therein  would  pass  by  its  deed.  We  think  the  judgment 
of  the  court  below  should  be  reversed  and  judgment  here  rendered  in 
favor  of  appellant,  and  it  has  been  so  ordered. 

Reversed  and  rendered. 


Wm.  Cameron  &  Company  v.  W.  M.  Jones  and  Berlin  Machine 

Works. 

Decided  November  24,  1905. 

1. — Citation — ^Nonresident — ^Art.  1280,  Rev.  Stati.,  Construed. 

A  nonresident  defendant,  found  within  this  State,  may  be  served  with 
process  in  the  same  manner  as  though  he  were  a  resident  of  the  county  in 
which  he  is  served.  In  such  case  the  provisions  of  art.  1230,  Rev.  Stats.,  do 
not  apply. 

2. — Same— Art.  1228,  Eev.  Stats.,  Constmed. 

In  the  absence  of  proof  that  a  defendant  foreign  corporation  was  not  en- 
gaged in  business  in  this  State,  service  of  citation  upon  the  secretary  of  such 
corporation  while  casually  in  this  State  will  confer  jurisdiction  upon  the  Disr- 
trict  Court  to  foreclose  a  mortgage  lien  upon  personal  property,  as  against 
such  foreign  corporation. 

8. — ^Personal  Property — ^Fixture — Foreclosure. 

Under  an  agreement  between  a  seller  and  purchaser  of  certain  machinery, 
the  machinery  was  to  remain  personal  property,  and  subject  to  a  mortgage 
lien;  the  rights  of  the  lienholder  could  not  be  affected  by  attaching  the  ma- 
chinery to  the  realty.  In  a  suit  by  the  lienholder  to  foreclose  his  chattel 
mortgage  on  said  machinery  as  against  those  interested  in  the  realty,  a  failure 
by  such  defendants  to  set  up  such  rights  as  they  may  have  by  reason  of  the 
machinery  being  attached  to  the  realty,  renders  the  judgment  foreclosing  said 
lien  as  a  chattel  mortgage  res  adjudicata  as  to  those  claiming  the  realty. 

4. — Suit  for  Property  in  Possession  of  Eeoeiver. 

In  a  suit  to  foreclose  a  lien  on  property  in  the  hands  of  a  receiver,  the 
proper  remedy  is  to  intervene  in  the  receivership  suit.  But  a  judgment  in  an 
independent  suit  against  the  receiver  is  not  void.  The  pendency  of  the  receiver- 
ship is  merely  defensive  matter  which  must  be  pleaded. 
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5.— Service  of  Citation— Aeting  OAoer. 

Service  of  citation  upon  one  who  is  acting  as,  and  discharging  the  duties 
of  secretary  and  treasurer  of  a  corporation  with  the  knowledge  and  acquiescence 
of  the  other  officers  and  directors  of  such  corporation,  is  binding  on  the  cor- 
poration, even  though  such  person  had  theretofore  resigned  his  position  as 
secretary'  and  treasurer. 

6. — ^Injunction — ^Diisolntion — ^Damages. 

Facts  considered,  and  held  to  warrant  -a  judgment  for  damages  upon  dis- 
solution of  an  injunction. 

Error  from  the  District  Court  of  Smith  County.  Tried  below  before 
Hon^R.  W.  Simpson. 

John  M.  Duncan  and  ff.  E,  Lasseter,  for  plaintiffs  in  error. — "ITiat 
the  service  of  citation  upon  E.  E.  Paramore  was  void:  Savles'  Civ. 
Stats.,  arts.  1230-1234;  6  Thompson  on  Corp.,  sees.  8043,  8021,  7503; 
Barrow  v.  Kane,  170  II.  S.,  100;  6  Thompson  on  Corp.,  sees.  29  and 
75;  13  Am.  &  Eng.  Ency.  of  Law,  p.  893;  Clews  v.  Woodstock,  44  Fed. 
Rep.,  31 ;  Bentlif,  etc.,  v.  Colonial,  etc.,  44  Fed.  Rep.,  667 ;  Reifsnider 
V.  American  Imp.  Co.,  45  Fed.  Rep.,  433. 

That  the  judgment  in  the  suit  of  the  Berlin  Machine  Works,  num- 
ber 458^,  was  void,  insofar  as  it  provided  for  the  seizure  and  sale  of 
the  machinery  in  question:  Sayles'  Civ.  Stats.,  arts.  3327,  3328; 
Brown  v.  Roland,  92  Texas,  64;  Simpson  v.  Masterson,  31  S.  W.  Rep., 
419;  Brown  v.  Roland,  33  S.  W.  Rep.,  273;  Ice,  etc.,  Co.  v.  Ix)ne 
Star,  etc.,  Co.,  41  S.  W.  Rep.,  835;  Jones  v.  Bull,  90  Texas,  187;  Bull 
V.  Jones,  29  S.  W.  Rep.,  804;  Jones  v.  Bull,  19  S.  W.  Rep.,  1031;  Smel- 
ser  v.  Baker,  29  S.  W.  Rep.,  377. 

Because  the  property  in  controversy  was  in  the  hands  of  a  receiver 
at  the  time  the  suit  was  brought,  no  valid  judgment  of  foreclosure 
could  be  rei\dered.  Texas  Trunk  R.  R.  Co.  v.  Lewis,  81  Texas,  1; 
Ellis  V.  Vernon  Ice,  Light  and  Water  Co.,  86  Texas,  109;  Garden  City, 
etc.,  V.  Gillfuss,  86  Wis.,  625. 

F.  J.  McCord,  S.  A.  lAndsey  and  F.  S.  Eberhart,  for  defendant  in 
error. — That  the  service  of  citation  upon  Paramore  was  valid:  Rev. 
Stats.,  arts.  1222,  1223;  Societe  v.  Milliken,  135  U.  S.,  304  (Co-op. 
Ed.,  book  34,  p.  208);  Thompson  on  Corp.,  8019;  Black  on  Interpre- 
tation of  Laws,  p.  307;  Endlich  on  Interpretation,  sec.  107;  19  Ency. 
Plead,  and  Prac,  657;  Grassmyer  v.  Beeson,  13  Texas,  524:  Id.,  18 
Texas,  764;  Mills  v.  Alexander,  21  Texas,  162;  Thonvenin  v.  Rodri- 
gues,  24  Texas,  478;  Windsor  v.  McVeigh,  93  U.  S.,  274  (Co-op.  Ed., 
book  73,  p.  914) ;  Hassall  v.  Wilcox,  130  U.  S.,  493  (Co-op.  Ed.,  book 
32,  p.  1001) ;  6  Thompson  on  Corp.,  sec.  7529. 

The  machinery  in  question  remained  personal  property:  San  An- 
tonio Brewing  Assn.  v.  Arctic  Ice  Co.,  81  Texas,  99,  16  S.  W.  Rep., 
797;  Willis  v.  Munger  Machine  Co.,  13  Texas  Civ.  App.,  677,  36  S. 
W.  Rep.,  1010;  Mundine  v.  Pauls,  66  S.  W.  Rep.,  254;  Harkey  v.  Cain, 
69  Texas,  150 ;  Ice  Co.  v.  Lone  Star  Engine  Works,  15  Texas  Civ.  App., 
694,  41  S.  W.  Rep.,  836. 

That  the  Berlin  Machine  Works  was  not  bound  to  intervene  in  the 
receivership  suit:    Rev.  Stats.,  art.  1183;  Houston  &  T.  C.  Ry.  Co.  v. 
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State,  39  S.  W.  Rep.,  390;  City  Water  Co.  v.  State,  88  Texas,  600; 
Palestine  Water  Co.  v.  Palestine,  91  Texas,  546;  Fordyce  v.  Withers, 
1  Texas  Civ.  App.,  540. 

REESE,  Associate  Justice. — ^Wm.  Cameron  &  Co.,  plaintiffs  in 
error,  sued  W.  M.  Jones,  sheriff,  and  the  Berlin  Machine  Works,  de- 
fendants in  error,  to  enjoin  the  sale  by  Jones  of  certain  personal  prop- 
erty, to  wit,  a  planer  and  matcher,  under  an  order  of  sale  issued  out 
of  the  District  Court  of  Smith  County,  upon  a  judgment  recovered  by 
the  Berlin  Machine  Works  against  the  Tyler  Car  and  Lumber  Company, 
for  debt  and  foreclosure  of  chattel  mortgage  lien,  and  against  certain 
other  defendants  for  foreclosure. 

The  following  statement  is  taken  from  appellants'  brief,  with  cer- 
tain slight  additions  and  corrections  suggested  by  the  record : 

1.  On  April  10,  1891,  John  Durst  sold  to  the  Tyler  Car  and  Lumber 
Company  certain  lands  in  Angelina  County,  and,  to  secure  a  part  of 
the  purchase  money,  reserved  a  vendor's  lien  to  secure  thirty-nine 
thousand  dollars  ($39,000)  in  notes,  executed  to  him  by  the  Tyler  Car 
and  Lumber  Company,  a  private  corporation.  On  the  same  day  the 
Tyler  Car  and  Lumber  Company  executed  a  deed  of  trust  to  J.  D. 
Moody,  trustee,  to  secure  the  same  notes. 

2.  These  deeds  were  recorded  in  the  proper  records  in  Angelina 
County  on  May  15,  1891,  and  covered  the  Viventi  Michelli  and  James 
R.  Crafton  surveys,  "together  with  all  improvements  and  appurte- 
nances thereto  belonging.^' 

3.  Said  notes,  with  the  lien  by  which  they  were  secured,  were,  in 
May,  1891,  and  before  maturity,  sold  and  delivered,  for  a  valuable  con- 
sideration, by  Durst  to  the  Paramore  Investment  Company,  a  private 
corporation  organized  under  the  laws  of  the  State  of  Missouri,  domi- 
ciled at  St.  Louis,  Missouri. 

4.  Subsequent  to  the  execution  and  delivery  of  said  deeds  the  Tyler 
Car  and  Lumber  Company  erected  upon  said  land  a  large  lumber 
manufacturing  plant,  including  sawmills,  planers,  edgers,  a  railroad, 
and  the  usual  equipments  of  a  sawmill  plant  of  large  capacity. 

5.  Afterwards,  on  April  3,  1896,  the  Tyler  Car  and  Lumber  Com- 
pany purchased  from  said  Berlin  Machine  Works,  by  an  order  therefor 
given  its  agent,  an  "invincible  planer  and  matcher,"  with  appurte- 
nances. In  the  order  it  was  agreed  that  title  to  the  planer  and  matcher 
should  remain  in  the  Berlin  Machine  Works  until  paid  for,  and  the 
Tyler  Car  and  Lumber  Company  gave  the  Berlin  Machine  Works  its 
notes  for  one  thousand  dollars  ($1,000),  the  purchase  price,  payable  in 
four,  eight  and  twelve  months  after  date.    These  notes  were  never  paid. 

6.  The  planer,  within  a  few  days — about  June  15,  1896 — after  its 
purchase,  was  received  at  the  mill  plant  of  the  Tyler  Car  and  Lumber 
Company,  and  placed  by  it  in  its  plant. 

7.  The  machine  weighed  about  seven  thousand  pounds,  was  con- 
structed of  iron  and  steel,  and  was  placed  in  the  planing  mill  building, 
fastened  to  the  floor,  and  affixed  to  the  realty  by  bolts  and  lag  screws, 
and  connected  by  belts  and  pulleys  and  shafting  to  the  main  driving 
engine.  There  were  a  number  of  other  different  machines  used  in  the 
manufacture  of  lumber  on  the  same  floor,  fastened  to  the  building,  and 


1905.]  Camebon  &  Co.  V.  Jones  and  Bkrlin  Machine  Works.  7 

connected  in  the  same  way.  The  machine  in  question  remained  in  the 
same  position,  and  with  the  same  fastenings  and  connections,  and  was 
there  operated  up  to  the  time  this  suit  was  brought,  on  April  24, 
1899. 

8.  On  September  1,  1896,  said  Tyler  Car  and  Lumber  Company 
executed  and  delivered  to  E.  E.  Paramore  a  deed  of  trust  to  secure 
fifty  thousand  dollars  ($50,000)  in  its  promissory  notes,  payable  to 
bearer,  and  of  even  date  with  the  deed.  This  deed  of  trust  was  filed 
for  record  in  Angelina  County,  Texas,  on  September  25,  1896,  and  duly 
recorded  in  the  proper  records,  and  covered  said  Michelli  and  Crafton 
survej's,  as  well  as  other  lands,  pine  timber,  trams,  railroads,  wagon 
ways,  sawmill  plant,  and  all  improvements  and  appurtenances,  and  all 
erections  and  fixtures  of  every  sort,  and  all  property  of  every  character 
then  owned  or  to  be  thereafter  acquired  by  the  Tyler  Car  and  Lumber 
Company  in  Angelina  County,  and  all  machinery  and  equipments  of 
every  nature  or  description  incident  or  appertaining  to  the  business 
and  property  of  the  Tyler  Car  and  Lumber  Company  at  its  mill  plant 
at  Michelli,  with  the  exception  of  lumber  on  hand  and  a  stock  of  dry- 
goods,  etc. 

9.  Thereafter  the  First  National  Bank  of  Tyler,  Texas,  became  the 
owner,  by  purchase  for  a  valuable  consideration,  before  maturity,  of 
twenty  thousand  dollars  ($20,000)  of  said  fifty  thousand  dollars  ($50,- 
000)  issue  of  notes,  without  notice  of  other  liens  than  those  to  secure 
the  Durst  notes,  and  the  Texas  Life  Insurance  Company  became  the 
owner  and  holder,  by  purchase  for  a  valuable  consideration,  before  ma- 
turity, of  thirty  thousand  dollars  ($30,000)  of  said  issue,  without  no- 
tice of  other  liens  than  those  to  secure  the  Durst  notes. 

10.  On  October  5,  1896,  the  Paramore  Investment  Company,  as  the 
owner  and  holder  of  the  said  Durst  notes,  filed  suit  in  the  District 
Court  of  Smith  County,  Texas,  against  the  Tyler  Car  and  Lumber 
Company,  to  recover  balance  of  principal  and  interest  on  said  Durst 
notes,  amounting  to  something  over  forty  thousand  dollars  ($40,000), 
and  to  foreclose  the  lien,  and,  upon  proper  allegations,  secured  the  ap- 
pointment of  a  receiver,  who  immediately  took  charge  of  the  entire 
mill  plant  and  property  of  the  Tyler  Car  and  Lumber  Company  in 
Angelina  County,  and  elsewhere,  and  proceeded  to  administer  it  under 
the  orders  of  the  court.  Immediately  thereafter  the  receiver  of  said 
First  National  Bank  and  the  receiver  of  the  Texas  Life  Insurance 
Company  intervened  in  the  suit  to  secure  judgment  and  establish  their 
lien  against  the  Tyler  Car  and  Lumber  Company  on  said  notes  held 
by  them  respectively,  nothing  having  been  paid  thereon. 

11.  On  June  7,  1897,  more  than  a  year  after  its  execution,  the 
Berlin  Machine  Works  filed  in  the  county  clerk's  office  of  Angelina 
County,  and  caused  to  be  registered  in  the  register  of  chattel  mort- 
gages, the  aforesaid  order  of  April  3,  1896,  for  the  planer  and  matcher. 

12.  On  October  7,  1897,  there  was  entered  in  said  receivership's 
suit,  number  4353,  a  decree  in  favor  of  the  Paramore  Investment  Com- 
pany for  the  sum  of  forty-four  thousand  dollars  ($44,000);  in  favor 
of  the  receiver  of  the  Texas  Life  Insurance  Company  for  the  sum  of 
thirty-six  thousand  dollars  ($36,000),  and  in  favor  of  the  said  receiver 
of  First  National  Bank  for  the  sum  of  twenty-three  thousand  dollars 
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($23,000)  against  the  Tyler  Car  and  Lumber  Company,  with  fore- 
closure of  their  respective  liens,  and  adjusting  the  priorities  as  be- 
tween them,  and  providing  for  the  terms  of  sale  by  a  special  master, 
and  the  conveyance  of  title  and  delivery  of  the  property  to  the  pur- 
chaser. 

13.  On  October  27,  1897,  said  Berlin  Machine  Works  filed  a  suit 
in  the  District  Court  of  Smith  County,  Texas,  against  the  Tyler  Car 
and  Lumber  Company  and  its  receiver,  B.  N.  Stafford,  the  Paramore 
Investment  Company,  the  First  National  Bank  of  Tyler,  Texas,  the 
Texas  Life  Insurance  Company,  and  its  receiver,  to  recover  on  the 
notes  given  by  the  Tyler  Car  and  Lumber  Company  to  said  Berlin  Ma- 
chine Works  in  the  purchase  of  said  planer,  amounting  to  one  thou- 
sand dollars  ($1,000)  principal,  setting  up  said  order  and  its  registry 
as  a  lien,  and  praying  for  foreclosure  of  same  on  the  said  planer  and 
matcher,  the  petition  alleging  that  F.  W.  Paramore  was  president,  and 
E.  E.  Paramore  secretary,  of  the  Paramore  Investment  Company. 

14.  On  November  9,  1897,  an  order  of  sale  was  issued  out  of  said 
District  Court  in  said  cause  number  4353,  in  pursuance  of  said  decree, 
authorizing  and  empowering  a  special  master  to  make  sale  of  all  of  the 
property  of  the  Tyler  Car  and  Lumber  Company  to  satisfy  the  afore- 
said judgments  of  the  Paramore  Investment  Company,  and  the  receiv- 
ers of  the  bank  and  of  the  life  insurance  company. 

15.  On  December  7,  1897,  all  of  the  property  of  the  Tyler  Car  and 
Lumber  Company,  covered  by  said  decree,  in  cause  number  4353,  was 
sold  by  the  master  to  N.  C.  Chapman  for  the  sum  of  $54,750,  which 
sale  was  reported  to  and  confirmed  by  the  court  The  date  of  such  con- 
firmation is  not  shown,  nor  when  the  consideration  was  paid,  but  deed 
was  executed  by  the  master  March  3,  1898. 

16.  On  January  6,  1898,  citation  in  the  said  case  of  Berlin  Ma- 
chine Works  V.  The  Tyler  Car  and  Lumber  Company  et  al.,  same  being 
cause  number  4586,  was  served  on  E.  E.  Paramore,  as  secretary  of  the 
Paramore  Investment  Company,  at  Tyler,  in  Smith  County,  Texas,  by 
the  sheriff  of  said  county,  said  citation  being  in  the  ordinary  form  of 
a  citation  to  a  resident  of  the  county  where  the  suit  is  brought,  and  un- 
accompanied by  a  copy  of  plaintiff's  petition.  It  commanded  the 
sheriff  to  summon  the  Paramore  Investment  Company  by  delivery  to 
P.  W.  Paramore,  president,  and  E.  E.  Paramore,  secretary,  respectively, 
etc.,  and  the  sheriff's  return  showed  execution  by  delivering  a  copy  to 
E.  E.  Paramore,  secretary  of  the  company. 

47.  On  February  21,  1898,  the  Berlin  Machine  Works,  in  said 
cause  number  4586,  took  a  judgment  by  default  against  the  Tyler  Car 
and  Lumber  Company  for  the  sum  of  $l,lt)9  and  cost  of  suit,  with  a 
foreclosure  of  its  claimed  lien  upon  said  planer  and  matcher,  and 
against  all  of  the  other  defendants,  including  the  Paramore  Investment 
Company,  for  foreclosure  of  the  lien.  The  Paramore  Investment  Com- 
pany filed  no  answer  and  made  no  appearance  in  the  cause.  Upon  that 
judgment  the  order  of  sale  to  the  sheriff  of  Angelina  County  to  seize 
and  sell  the  machine  in  question  to  satisfy  the  lien  of  the  Berlin  Ma- 
chine Works  was  issued,  the  execution  of  which  was  enjoined  by  this 
suit. 

18.     On  March  3,  1898,  the  master  in  chancery,  and  the  receiver  in 
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said  cause  number  4353,  executed  and  delivered  to  N.  C.  Chapman 
their  proper  deed  to  all  the  property  of  the  Tyler  Car  and  Lumber 
Company  involved  in  said  receivership,  which  deed  was  filed  for  record 
in  Angelina  County  on  March  16,  1898,  and  recorded  in  the  proper 
records  on  the  23d  day  of  March,  1898. 

19.  On  March  7,  1898,  all  the  property  bought  by  Chapman  was 
sold  and  deeded  by  him  to  E.  E.  Paramore  for  a  valuable  considera- 
tion, which  deed  was  filed  for  record  in  Angelina  County  on  March  16, 
1898,  and  was  recorded  on  March  23,  1898,  in  the  proper  records. 

20.  On  March  14,  1898,  E.  E.  Paramore  sold  and  deeded  all  said 
property  to  Wm.  Cameron  &  Company,  the  deed  being  taken  in  the 
name  of  Wm.  Cameron,  said  deeds  being  filed  for  record  and  recorded 
in  Angelina  County,  Texas,  on*  the  same  dates  as  the  last  above. 

21.  All  the  property  thuB  bought  by  Wm.  Cameron  &  Company  was 
owned,  possessed  and  operated  by  said  company  from  the  time  same 
was  bought  by  that  company  until  the  filing  of  this  suit,  and  after- 
wards. 

22.  The  machine  in  question  in  this  suit  was  included  and  de- 
scribed in  the  original  inventory  returned  by  the  receiver  of  the  Tyler 
Car  and  Lumber  Company,  and  in  subsequent  inventories  accompany- 
ing the  sales  by  the  master  and  receiver  to  N.  C.  Chapman,  by  N.  C. 
Chapman  to  E.  E.  Paramore,  and  by  E.  E.  Paramore  to  Wm.  Cameron 
&  Company. 

23.  The  plaintifPs  pleadings  in  said  cause  number  4586  sought  to 
subject  the  machine  in  question  to  foreclosure  as  a  chattel,  and  the 
judgment  in  the  case  was  so  entered,  and  the  order  of  sale  issued  there- 
on authorized  its  seizure  and  sale  as  a  chattel. 

24.  Said  order  for  the  machine  was  never  filed  for  record  upon  tlie 
mortgage  or  trust  deed  records  for  real  estate  in  Angelina  County  or 
in  any  other  county. 

25.  Said  machine  was  in  the  hands  of  the  receiver  of  the  Tvlor 
Car  and  Lumber  Company,  together  with  the  other  property  of  that 
company,  from  the  institution  of  cause  number  4353  until  all  the 
property  was  sold  to  N.  C.  Chapman. 

26.  There  was  no  intervention  by  the  Berlin  Machine  Works  in 
said  receivership's  suit. 

27.  The  Paramore  Investment  Company  is,  and  was,  at  the  time 
of  the  institution  of  said  cause  number  4586,  a  corporation  organized 
under  the  laws  of  the  State  of  Missouri,  with  its  principal  office  and 
place  of  business  in  the  city  of  St.  Louis,  and  it  never  had  any  agency 
or  place  of  business  in  the  State  of  Texas. 

28.  E.  E.  Paramore  had  been  secretary  and  treasurer  of  the  Para- 
more Investment  Company,  but  he  resigned  his  office  on  April  30, 
1897,  which  was  accepted;  since  which  time,  as  testified  by  F.  W.  Para- 
more, president  of  the  company,  N.  H.  Paramore  has  been  secretary 
and  treasurer.  It  was  shown,  however,  that  E.  E.  Paramore  had,  on 
December  19,  1897,  executed  and  acknowledged  a  deed  as  secretary  and 
treasurer  of  the  Paramore  Investment  Company  to  real  estate  in  St. 
Louis,  Missouri,  the  domicile  and  place  of  business  of  the  corporation, 
and  that  he  had,  on  January  14,  1898,  in  a  suit  pending  against  the 
Paramore  Investment  Company,  made  an  affidavit  as  such   secretary 
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and  treasurer,  in  which  he  stated  under  oath  that  he  was  secretary  and 
treasurer  of  the  company. 

The  Paramore  Investment  Company  was  composed  of  F.  W.  Para- 
more,  N.  H.  Paramore  and  E.  E.  Paramore,  who  owned  all  the  stock, 
composed  the  board  of  directors,  and,  among  them,  filled  all  of  the 
offices. 

The  case  was  tried  with  a  jury,  and  verdict  rendered  for  defendants 
in  error,  who  were  also  defendants  in  the  trial  court,  and  plaintiffs 
bring  the  case  to  this  court  on  writ  of  error. 

The  property  in  question,  to  wit,  the  planer  and  matcher,  upon  which 
the  Berlin  Machine  Works  claimed  a  lien,  was,  at  the  date  of  the  insti- 
tution of  its  suit,  in  the  possession  of  the  receiver  of  the  Tyler  Car  and 
Lumber  Company,  to  whom  the  property  had  been  sold  on  credit,  with 
a  reservation  of  the  title  until  the  purchase  *money  was  paid,  which  con- 
stituted a  chattel  mortgage  on  the  property  to  secure  the  unpaid  pur- 
chase money.  The  Paramore  Investment  Company,  the  First  National 
Bank  of  Tyler,  and  the  Texas  Life  Insurance  Company,  through  their 
respective  receivers,  intervenere  in  the  receivership  suit  against  the 
Tyler  Car  and  Lumber  Company,  also  claimed  a  lien  on  the  planer 
and  matcher,  as  a  fixture  and  part  of  the  realty  upon  which  they  had 
an  express  lien,  all  of  which  were  in  course  of  adjustment  in  the  re- 
ceivership suit,  and  were  afterwards  adjusted  and  settled  by  a  final 
judgment  in  that  suit.  It  does  not  appear  that  anybody  else  had  any 
interest  in  or  claim  upon  the  property  in  question  in  this  suit.  All  of 
these  parties  were  made  defendants,  with  the  Tyler  Car  and  Lumber 
Company  and  its  receiver,  in  the  suit  by  the  Berlin  Machine  Works 
for  its  debt  and  foreclosure,  and  there  was  in  that  suit  judgment  against 
the  Tyler  Car  and  Lumber  Company  for  the  debt,  and  for  foreclosure 
of  the  lien  upon  the  planer  and  matcher  as  personal  property,  in  ac- 
cordance with  the  prayer  of  their  petition,  against  all  of  the  defend- 
ants, constituting  all  of  the  parties  having  or  claiming  any  interest  in 
or  lien  upon  the  property  at  the  time  of  the  institution  of  the  suit, 
which  was  in  the  same  court  in  which  the  receivership  proceedings  were 
pending. 

This  judgment  is  attacked  by  plaintiffs  in  error  on  account  of  the 
alleged  insufficiency  of  the  citation  and  service  upon  the  Paramore  In- 
vestment Company  to  give  the  court  jurisdiction  to  hear  and  deter- 
mine the  cause  as  against  that  company. 

The  first  objection  is  that,  upon  the  face  of  the  citation  and  return, 
they  are  insufficient  to  give  the  court  jurisdiction  of  the  Paramore  In- 
vestment Company,  a  foreign  corporation,  because  the  citation  was  not 
addressed  to  the  Paramore  Investment  Company  but  to  the  sheriff, 
and  was  not  accompanied  by  a  certified  copy  of  the  petition;  and  fur- 
ther, because  such  citation  and  service  were  not  in  compliance  with  arti- 
cle 1230,  Revised  Civil  Statutes.  The  provisions  of  this  article  of  the 
statute  do  not  apply  to  service  upon  a  nonresident  of  this  State,  found 
in  this  State,  and  upon  whom  service  is  had  in  this  State.  Such  non- 
resident found  within  this  State  may  be  served  with  process  here  in  the 
same  manner  and  with  the  same  foiTnalities  as  though  he  were  a  resi- 
dent of  the  county  in  which  he  is  served.  If  he  is  served  w'ith  citation 
in  the  county  where  the  suit  is  ponding,  it  is  only  necessary  to  serve 
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him  with  a  true  copy  of  the  citation,  without  a  certified  copy  of  the 
petition.  The  notice  to  the  defendant  provided  in  article  1230  is  only 
required  when  such  notice  is  to  be  sent  out  of  the  State,  to  be  there 
served  upon  the  absent  or  nonresident  defendant.  These  objections  to 
the  citation  and  service  were  embodied  in  requests  for  instructions  to 
the  jury  by  plaintiff  in  error,  which  were  refused  by  the  court.  There 
was  no  error  in  such  refusal. 

It  was  further  objected  to  the  service  that  if  E.  E,  Paranion*  was 
secretary  of  the  Paramore  Investment  Company  at  the  time  of  the 
service,  he  was  casually  in  Texas,  and  not  attending  to  any  business  of 
the  company,  and  for  this  reason  such  service  was  insufficient. 

Upon  this  point  plaintiffs  requested  the  court  to  charge  the  jury 
as  follows: 

^TTou  are  further  instructed  that  although  you  should  believe  from 
the  evidence  that  E.  E.  Paramore  was  secretary  and  treasurer  of  the 
Paramore  Investment  Company  at  the  date  of  the  delivery  to  him  of 
the  citation  to  said  company  in  cause  No.  4586  in  the  District  Court 
of  Smith  County,  Texas,  Berlin  Machine  Works  v.  Tyler  Car  &  Lumber 
Company  et  -al.,  still,  if  you  believe  that  he  was  only  casually  in  the 
State  of  Texas  at  that  time  and  not  attending  to  any  business  of  the 
company,  such  service  of  citation  would  be  null  and  void,  and  the 
judgment  in  said  cause  No.  4586  would  have  no  effect  upon  his  rights 
or  the  right  of  those  claiming  under  him  in  regard  to  the  machine 
in  question  in  this  case,  and  you  will  find  for  the  plaintiffs."  The 
refusal  to  give  this  charge,  and  also  to  give  any  charge  to  the  jury 
upon  this  point,  are  assigned  as  error. 

This  raises  a  question  which,  so  far  as  we  can  find,  has  not  been 
heretofore  decided  in  this  State,  and  upon  which  there  is  some  con- 
flict of  authority  elsewhere.  In  any  view  of  the  law,  we  do  not  think 
the  charges  should  have  been  given  in  the  form  requested,  which  leaves 
out  of  view  the  fact  as  to  whether  the  Paramore  Investment  Company 
was  engaged  in  business  in  this  State  at  the  time  of  service. 

Plaintiffs  in  error  in  their  brief  cite,  in  support  of  the  legal  propo- 
sition announced  in  the  requested  instruction,  the  cases  of  Clews  v. 
Woodstock  Iron  Co.,  44  Fed.  Bep.,  31;  Bentliff  v.  Colonial  Finance 
Corporation,  id.,  668,  and  Beifsnider  v.  Am.  Imp.  Co.,  45  Fed.  Bep., 
433. 

In  the  Woodstock  Iron  Co.  case  the  point  was  not  presented  as 
to  the  validity  of  service  upon  an  officer  of  a  foreign  corporation  casually 
in  the  State  where  the  suit  is  pending  and  not  upon  business  of  the 
corporation.  The  president  of  the  company,  an  Alabama  corporation, 
whose  business  was  the  development  Of  lands  owned  by  it  in  said 
State,  in  the  mining  and  transportation  of  ores,  and  manufacture  of 
pig  iron,  was  in  New  York  confessedly  on  business  of  the  company 
including  the  negotiation  of  a  loan  and  having  bonds  of  the  company 
listed  on  the  stock  exchange.  The  service  was  held  bad,  not  because  the 
president  was  not  in  New  York  on  business  of  the  company,  but  because 
the  corporation  was  not  engaged  in  business  in  that  State.  The  de- 
fendant having  removed  the  case  into  the  Federal  Court,  moved  to  quash 
the  service,  when  these  facts  worn  made  airirmatively  to  appear.     Prom 
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the  very  nature  of  defendant's  business  it  appeared  that  it  could  only 
be  regularly  transacted  in  the  State  of  its  origin. 

In  the  case  of  Bentliff  v.  Colonial  Company,  the  service  was  upon 
a  director  of  a  nonresident  corporation  found  in  New  York,  not  in  any 
official  capacity  or  on  business  of  the  corporation.  The  court  says: 
^'The  Code  of  Civil  Procedure  of  this  State  as  construed  by  the  high- 
est court  of  the  State,  authorizes  an  action  to  be  commenced  against 
a  foreign  corporation,  if  the  cause  of  action  arose  here,  which  neither 
does  business  nor  has  a  place  of  business  or  property  within  the  State, 
by  the  service  of  summons  upon  a  director  who  may  be  found  here, 
although  when  found,  not  here  in  any  official  capacity  or  in  the  business 
of  the  corporation.  The  question  of  the  jurisdiction  of  the  State 
Court  in  the  present  case  depends  upon  the  efficiency  of  such  a  service,^' 
that  is,  service  upon  a  director  of  a  corporation  which  "neither  does 
business  nor  has  a  place  of  business  or  property  here." 

The  court  held  that  the  service  did  not  confer  jurisdiction  to  render 
a  personal  judgment,  but  adds:  "If  the  suit  had  been  commenced 
by  the  attachment  of  property  of  the  defendant  found  here  a  different 
case  would  be  presented,  but  if  the  action  in  the  State  Court  had  pro- 
ceeded to  judgment,  and  property  belonging  to  the  defendant  and 
found  here  had  been  seized  and  sold,  on  execution  issued  upon  the  judg- 
ment, the  defendant  could  have  resorted  to  this  court  to  recover  its 
value  upon  the  theory  that  the  judgment  was  a  nullity." 

In  Reifsnider  v.  Am.  Imp.  Company,  suit  was  instituted  in  the 
State  Court  of  Missouri  and  process  served  upon  the  president  of  the 
corporation'  who  was  in  the  State  casually  on  private  business  of  his 
own.  It  was  shown  that  the  company  was  a  foreign  corporation  and 
had  never  transacted  any  business  in  that  State  or  maintained  any 
office,  officer  or  agent,  or  employe  in  the  State.  The  court  held  that 
the  service  did  not  confer  jurisdiction.  The  court  says:  "I  do  not 
understand  the  State  Courts  to  hold  that  they  acquire  jurisdiction 
to  render  judgment  against  a  foreign  corporation  by  a  service  made 
under  the  circumstances  disclosed  by  the  defendant's  plea.  On  the 
contrary,  I  understand  that  service  upon  an  officer  or  agent  of  a 
foreign  corporation  is  only  upheld  as  effectual  to  bring  the  corpora- 
tion into  court  in  those  cases  where  the  corporation  maintains  an  office 
or  transacts  business  in  the  State."  It  will  be  seen  that  the  invalidity 
of  the  service  is  rested,  not  upon  the  fact  that  the  officer  upon  whom 
service  was  had  was  casually  in  the.  State,  but  upon  the  ground  that  the 
corporation  "had  never  transacted  any  business  in  the  State,  or  main- 
tained any  office,  officer,  agent  or  employe  within  the  State." 

These  and  other  cases  announcing  generally  the  doctrine  that  service 
upon  an  officer  of  a  foreign  corporation  casually  in  the  State  and  not 
upon  any  business  of  the  corporation,  does  not  confer  jurisdiction, 
either  expressly  or  impliedly  limit  the  application  of  the  doctrine 
to  actions  in  personam,  and  for  the  recovery  of  personal  judgments. 

In  the  case  of  St.  Clair  v.  Cox  (106  TJ.  S.,  350),  the  judgment  under 
discussion  had  been  commenced  by  attachment  and  the  property  at- 
tached had  been  sold  for  the  satisfaction,  in  part,  of  the  judgment. 
With  reference  to  this  judgment  the  court  says:  "The  judgment  of  the 
District  Court  in  Michigan  was  rendered  in  an  action  commenced  by 
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attachment.  If  plaintiffs  in  that  action  were,  at  its  couimencenioiit, 
residents  of  the  State,  of  which  some  doubt  is  expressed  by  counsel, 
the  jurisdiction  of  the  court,  under  the  writ,  to  dispose  of  the  property 
attached,  can  not  be  doubted,  so  far  as  was  necessary  to  satisfy  their  de- 
mand. No  question  was  raised  as  to  the  validity  of  the  judgment  to 
that  extent,  the  judgment  established  nothing  as  to  its  liability,  beyond 
the  amount  which  the  proceeds  of  the  property  discharged."  This  \a 
the  same  general  doctrine  announced  in  Pennoyer  v.  Neff  (9*5  U.  S.). 
For  a  statement  of  the  rule  as  established  by  the  weight  of  authority  see 
6  Thompson  Corp.,  sec.  7529. 

Even  in  cases  of  action  in  personam,  however,  it  seems  to  be  held  that 
to  render  invalid  service  upon  an  officer  of  the  foreign  corporation 
casually  in  the  State,  it  must  appear  that  the  corporation  was  not  engaged 
in  business  in  the  State. 

Article  1223  of  the  Revised  Statutes  is  as  follows:  ''In  any  suit 
against  a  foreign,  private  or  public  corporation,  joint  stock  company  or 
association,  or  acting  corporation  or  association,  citation  or  other  proc- 
ess may  be  served  on  the  president,  vice-president,  secretary  or  treasurer, 
or  general  manager,  or  upon  any  local  agent  within  this  State,  of 
such  corporation,  joint  stock  company  or  association,  or  acting  corpora- 
tion or  association.''  Unquestionably  this  authorizes  service  of  citation 
upon  any  of  the  named  ofBcers  of  a  foreign  corporation  if  found  in  this 
State,  and  under  this  statute  and  in  accordance  therewith  service  was 
had  on  E.  E.  Paramore,  secretary  of  the  Paramore  Investment  Company. 

Even  if  the  case  at  bar  had  been  an  action  in  personam,  the  service 
would  be  good,  and  would  have  given  the  court  jurisdiction  to  render 
a  personal  judgment  against  the  corporation,  unless  it  be  true  that 
the  corporation  was  not  engaged  in  business  in  this  State,  and  E.  E, 
Paramore  was  casually  here,  and  not  upon  any  business  of  the  corpora- 
tion, at  the  time  of  the  service.  Upon  the  face  of  it  the  service  was  good 
and  sufficient  to  authorize  even  a  personal  judgment,  and  the  burden 
was  upon  plaintiffs  in  error  in  attacking  the  judgment  on  the  ground 
that  facts  dehors  the  record  rendered  it  invalid,  to  establish  such  facts. 
It  is  true  that  plaintiffs  in  error  introduced  evidence  tending  to  show 
that  E.  E.  Paramore  was  casually  in  the  State  on  his  own  private 
business  at  the  time  of  the  service,  but  there  was  no  evidence  that  the 
Paramore  Investment  Company  was  not  engaged  in  business  here.  The 
only  evidence  introduced  upon  this  point  was  that  the  company  was  a 
corporation  organized  under  the  laws  of  the  State  of  Missouri  having 
its  principal  office  in  the  city  of  St.  Louis,  and  that  it  never  had  any 
agency  or  place  of  business  in  the  State  of  Texas.  The  corporation  ap- 
pears, as  its  name  would  indicate,  and  as  is  indicated  by  such  business 
as  it  is  shown  to  have  transacted  in  Texas,  to  be  engaged  in  lending  mon- 
ey, buying  and  selling  securities  and  making  investments  generally. 
It  was  not  necessary  to  the  transaction  of  this  business  to  a  large  ex- 
tent in  Texas,  that  it  should  have  had  an  agency  or  place  of  business 
in  the  State.  It  is  shown  to  have  purchased  the  Durst  notes,  and  it  is 
to  be  inferred  from  the  testimony  that  it  made  the  loan  to  the  Tyler 
Car  &  Lumber  Company  referred  to  in  the  record.  It  had  brought  and 
was  then  engaged  in  prosecuting  a  suit  in  the  District  Court  of  Smith 
County  wherein  it  had  recovered  a  judgment  for  a  large  amount  of 
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the  very  nature  of  defendant's  business  it  appeared  that  it  could  only 
be  regularly  transacted  in  the  State  of  its  origin. 

In  the  case  of  Bentliff  v.  Colonial  Company,  the  service  was  upon 
a  director  of  a  nonresident  corporation  found  in  New  York,  not  in  any 
official  capacity  or  on  business  of  the  corporation.  The  court  says: 
*'The  Code  of  Civil  Procedure  of  this  State  as  construed  by  the  high- 
est court  of  the  State,  authorizes  an  action  to  be  commenced  against 
a  foreign  corporation,  if  the  cause  of  action  arose  here,  which  neither 
does  business  nor  has  a  place  of  business  or  property  within  the  State, 
by  the  service  of  summons  upon  a  director  who  may  be  found  here, 
although  when  found,  not  here  in  any  oflScial  capacity  or  in  the  business 
of  the  corporation.  The  question  of  the  jurisdiction  of  the  State 
Court  in  the  present  case  depends  upon  the  efficiency  of  such  a  service,*' 
that  is,  service  upon  a  director  of  a  corporation  which  "neither  does 
business  nor  has  a  place  of  business  or  property  here.*' 

The  court  held  that  the  service  did  not  confer  jurisdiction  to  render 
a  personal  judgment,  but  adds:  "If  the  suit  had  been  commenced 
by  the  attachment  of  property  of  the  defendant  found  here  a  different 
case  would  be  presented,  but  if  the  action  in  the  State  Court  had  pro- 
ceeded to  judgment,  and  property  belonging  to  the  defendant  and 
found  here  had  been  seized  and  sold,  on  execution  issued  upon  the  judg- 
ment, the  defendant  could  have  resorted  to  this  court  to  recover  its 
value  upon  the  theory  that  the  judgment  was  a  nullity.*' 

In  Beifsnider  v.  Am.  Imp.  Company,  suit  was  instituted  in  the 
State  Court  of  Missouri  and  process  served  upon  the  president  of  the 
corporation'  who  was  in  the  State  casually  on  private  business  of  his 
own.  It  was  shown  that  the  company  was  a  foreign  corporation  and 
had  never  transacted  any  business  in  that  State  or  maintained  any 
office,  officer  or  agent,  or  employe  in  the  State.  The  court  held  that 
the  service  did  not  confer  jurisdiction.  The  court  says:  "I  do  not 
understand  the  State  Courts  to  hold  that  they  acquire  jurisdiction 
to  render  judgment  against  a  foreign  corporation  by  a  service  made 
under  the  circumstances  disclosed  by  the  defendant's  plea.  On  the 
contrary,  I  understand  that  service  upon  an  officer  or  agent  of  a 
foreign  corporation  is  only  upheld  as  effectual  to  bring  the  corpora- 
tion into  court  in  those  cases  where  the  corporation  maintains  an  office 
or  transacts  business  in  the  State."  It  will  be  seen  that  the  invalidity 
of  the  service  is  rested,  not  upon  the  fact  that  the  officer  upon  whom 
service  was  had  was  casually  in  the  State,  but  upon  the  ground  that  the 
corporation  "had  never  transacted  any  business  in  the  State,  or  main- 
tained any  office,  officer,  agent  or  employe  within  the  State." 

These  and  other  cases  announcing  generally  the  doctrine  that  service 
upon  an  officer  of  a  foreign  corporation  casually  in  the  State  and  not 
upon  any  business  of  the  corporation,  does  not  confer  jurisdiction, 
either  expressly  or  impliedly  limit  the  application  of  the  doctrine 
to  actions  in  personam,  and  for  the  recovery  of  personal  judgments. 

In  the  case  of  St.  Clair  v.  Cox  (106  TJ.  S.,  350),  the  judgment  under 
discussion  had  been  commenced  by  attachment  and  the  property  at- 
tached had  been  sold  for  the  satisfaction,  in  part,  of  the  judgment. 
With  reference  to  this  judgment  the  court  says:  "The  judgment  of  the 
District  Court  in  Michigan  was  rendered  in  an  action  commenced  by 
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attachment.  If  plaintiffs  in  that  action  were,  at  its  commencetnunt, 
residents  of  the  State,  of  which  some  doubt  is  expressed  by  counsel, 
the  jurisdiction  of  the  court,  under  the  writ,  to  dispose  of  the  property 
attached,  can  not  be  doubted,  so  far  as  was  necessary  to  satisfy  their  de- 
mand. No  question  was  raised  as  to  the  validity  of  the  judgment  to 
that  extent,  the  judgment  established  nothing  as  to  its  liability,  beyond 
the  amount  which  the  proceeds  of  the  property  discharged."  This  is 
the  same  general  doctrine  announced  in  Pennoyer  v.  Neff  (95  U.  S.). 
For  a  statement  of  the  rule  as  established  by  the  weight  of  authority  see 
6  Thompson  Corp.,  sec.  7529. 

Even  in  cases  of  action  in  personam,  however,  it  seems  to  be  held  that 
to  render  invalid  service  upon  an  officer  of  the  foreign  corporation 
casually  in  the  State,  it  must  appear  that  the  corporation  was  not  engaged 
in  business  in  the  State. 

Article  1223  of  the  Revised  Statutes  is  as  follows:  "In  any  suit 
against  a  foreign,  private  or  public  corporation,  joint  stock  company  or 
association,  or  acting  corporation  or  association,  citation  or  other  proc- 
ess may  be  served  on  the  president,  vice-president,  secretary  or  treasurer, 
or  general  manager,  or  upon  aiyr  local  agent  within  this  State,  of 
such  corporation,  joint  stock  company  or  association,  or  acting  corpora- 
tion or  association."  Unquestionably  this  authorizes  service  of  citation 
upon  any  of  the  named  officers  of  a  foreign  corporation  if  found  in  this 
State,  and  under  this  statute  and  in  accordance  therewith  service  was 
had  on  E.  E.  Paramore,  secretary  of  the  Paramore  Investment  (.'ompany. 

Even  if  the  case  at  bar  had  been  an  action  in  personam,  tlic  service 
would  be  good,  and  would  have  given  the  court  jurisdiction  to  render 
a  personal  judgment  against  the  corporation,  unless  it  be  true  that 
the  corporation  was  not  engaged  in  business  in  this  State,  and  E.  E. 
Paramore  was  casually  here,  and  not  upon  any  business  of  the  corpora- 
tion, at  the  time  of  the  service.  Upon  the  face  of  it  the  service  was  good 
and  sufficient  to  authorize  even  a  personal  judgment,  and  the  burden 
was  upon  plaintiffs  in  error  in  attacking  the  judgment  on  the  ground 
that  facts  dehors  the  record  rendered  it  invalid,  to  establish  such  facts. 
It  is  true  that  plaintiffs  in  error  introduced  evidence  tending  to  show 
that  E.  E.  Paramore  was  casually  in  the  State  on  his  own  private 
business  at  the  time  of  the  service,  but  there  was  no  evidence  that  the 
Paramore  Investment  Company  was  not  engaged  in  business  here.  The 
only  evidence  introduced  upon  this  point  was  that  the  company  was  a 
corporation  organized  under  the  laws  of  the  State  of  Missouri  having 
its  principal  office  in  the  city  of  St.  Louis,  and  that  it  never  had  any 
agency  or  place  of  business  in  the  State  of  Texas.  The  corporation  ap- 
pears, as  its  name  would  indicate,  and  as  is  indicated  by  such  business 
as  it  is  shown  to  have  transacted  in  Texas,  to  be  engaged  in  lending  mon- 
ey, buying  and  selling  securities  and  making  investments  generally. 
It  was  not  necessary  to  the  transaction  of  this  business  to  a  large  ex- 
tent in  Texas,  that  it  should  have  had  an  agency  or  place  of  business 
in  the  State.  It  is  shown  to  have  purchased  the  Durst  notes,  and  it  is 
to  be  inferred  from  the  testimony  that  it  made  the  loan  to  the  Tyler 
Car  &  Lumber  Company  referred  to  in  the  record.  It  had  brought  and 
was  then  engaged  in  prosecuting  a  suit  in  the  District  Court  of  Smith 
County  wherein  it  had  recovered  a  judgment  for  a  large  amount  of 
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money,  then  in  process  of  collection  through  a  receivership,  and  ref- 
erence is  made  in  the  record  to  other  litigation  in  Texas. 

We  are  inclined  to  think  that  upon  these  undisputed  facts  and  the 
failure  of  plaintiffs  in  error  to  show  that  the  corporation  was  not 
engaged  in  business  here,  conceding  that  E.  E.  Paramore  was  in  Texas 
at  the  time  of  the  service  upon  him  upon  his  own  private  business,  under 
the  authorities  relied  upon  by  plaintiffs  in  error,  the  service  would 
have  been  sufficient  to  give  the  court  jurisdiction  of  the  Paramore  In- 
vestment Company,  even  in  an  action  in  personam. 

But  the  action  was  not  one  in  personam.  No  personal  judgment 
was  sought  by  the  Berlin  Machine  Works  against  the  Paramore  In- 
vestment Company.  No  relief  was  sought  against  it  except  a  foreclosure 
of  the  plaintiff's  lien  upon  the  planer  and  matcher  then  in  the  State 
of  Texas,  and  in  fact  in  the  possession  of  the  receiver  of  the  Tyler 
Car  &  Lumber  Company  at  the  suit  of  the  Paramore  Investment  Com- 
pany. Under  none  of  the  authorities  which  we  have  been  able  to  ex- 
amine, taking  into  consideration  the  language  of  the  statute,  could 
such  service  as  plaintiff  in  error  admits  to  have  been  made,  be  held 
insufficient  to  give  the  court  jurisdicti<^^n  to  render  the  judgment  of  fore- 
closure that  was  rendered  against  th '  Paramore  Investment  Company. 
The  action,  so  far  as  its  rights  were  involved,  was  in  rem,  and  if  the 
provisions  of  the  statute  were  complied  with  in  the  matter  of  service 
of  process,  it  would  be  sufficient  to  give  the  court  jurisdiction.  (2 
Black  on  Judgments,  sees.  793,  810;  6  Thompson  Corp.,  sec.  7529. 

The  question  presented  being  res  iniegra  in  this  State,  we  are  un- 
willing to  adopt  the  rule  that  even  in  an  action  in  personam  in  order 
to  authorize  service  of  process  upon  an  officer  of  a  foreign  corporation 
found  in  this  State,  with  the  effect  of  bringing  such  corporation  with- 
in the  jurisdiction  of  the  court,  it  is  necessary  that  such  officer  be  in 
the  State  upon  business  of  the  corporation.  The  sole  purpose  of  all 
process  of  this  character  is  to  give  to  the  defendant  notice  of  the 
pending  suit.  As  such  notice  can  not  be  given  to  a  corporation,  an 
artificial  creation,  otherwise,  the  statute  provides  that  such  notice  be 
given  to  certain  officers  of  the  corporation  as  the  best  means  of  bringing 
to  the  managing  body  of  the  corporation  knowledge  of  the  proceeding 
instituted.  For  this  reason  notice  to  such  officers  given  in  the  manner 
and  form  prescribed  by  law,  is  conclusively  presumed  to  be  notice  to 
the  corporation.  The  statute  prescribes  that  to  authorize  service  upon 
an  agent  merely  he  must  be  "a  local  agent  within  this  State."  Such 
officers  as  the  president,  vice-president,  secretary,  treasurer,  and  general 
manager,  so  far  as  concerns  the  service  of  process,  can  be  reasonably 
charged  with  the  duty  of  representing  the  corporation  wherever  they  may 
be.  The  president  or  secretary  of  a  foreign  corporation  doing  business 
in  this  State,  ordinarily,  when  he  is  in  the  State  brings  with  him  the 
power  and  authority  of  his  office,  in  a  large  measure.  He  may  to  a 
large  extent  direct,  from  his  stopping  place  here,  the  business  of  the 
corporation.  Having  that  power  and  authority  the  corporation  should 
not  be  allowed  to  say  when  service  of  process  is  made  upon  him  of  a 
suit  against  the  corporation  in  this  State,  that  he  was  not,  at  that  time, 
exercising  the  power  and  authority  of  his  office.  The  distinction  does 
not  seem  to  us  to  have  any  substantial  foundation  in  reason. 
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The  weight  of  authority  seems  to  be  in  favor  of  the  rule  that  such 
service  is  not  sufficient  to  authorize  a  personal  judgment  against  the 
corporation,  but  it  is  sufficient  in  actions  in  rem,  judgments  which 
operate  only  upon  property  within  the  jurisdiction  of  the  court,  the 
rule  being  the  same  in  such  cases  as  though  the  property  were  brought 
into  the  actual  custody  of  the  court  by  attachment  or  sequestration. 
In  a  well  reasoned  opinion  of  the  Court  of  Appeals  of  New  York  it 
was  held  that  such  service  was  sufficient  in  actions  in  personam.  (Pope, 
et  al.  V.  Terre  Haute  Car.  &  Mfg.  Co.,  87  N.  Y.,  137.) 

If  we  are  correct  in  our  conclusions  upon  this  point,  there  was  no 
error  in  the  refusal  of  the  court  to  give  the  special  charge  No.  2  re- 
quested by  plaintiffs  in  error,  and  in  failing  to  charge  the  jury  upon 
this  point,  as  indicated  in  the  third  and  fourth  assignments  of  error. 

As  between  the  Berlin  Machine  Works  and  the  Tyler  Car  &  Lumber 
Company  the  planer  and  matcher  remained  personal  property,  and  sub- 
ject to  the  lien  of  the  Berlin  Machine  Works.  The  Tyler  Car  ft  Lumber 
Company  could  not,  by  attaching  the  property  to  the  realty,  affect  the 
rights  of  the  lien  holders  as  against  such  company.  In  the  suit  of 
the  Berlin  Machine  Works  to  foreclose  its  lien  the  property  was  treated 
as  personalty,  and  it  sought  to  foreclose  its  lien  upon  it  as  personalty. 
If  the  defendants  in  that  suit,  or  either  of  them,  had  or  claimed  any 
rights  growing  out  of  their  liens  upon  the  realty,  and  the  attaching 
the  planer  and  matcher  thereto  so  as  to  make  them  also  a  part  of  the 
realty,  it  was  incumbent  upon  them  to  set  up  such  rights  as  a  defense 
to  the  suit  to  foreclose,  and  have  them  determined  in  that  suit.  Having 
failed  to  do  so,  the  matter  is  res  judicata,  as  to  the  parties  to  that  suit, 
and  persons  claiming  under  them.  Plaintiffs  in  error  and  their  vendors, 
immediate  and  remote,  claiming  title  to  the  property  under  all  or  some 
of  the  defendants  in  the  suit  of  the  Berlin  Machine  Works  to  foreclose 
their  chattel  mortgage  lien  took  subject  to  the  judgment  in  that  suit. 
The  fifth  and  sixth  assignments  of  error  are  not  well  taken. 

In  their  seventh  and  eighth  assignments  of  error  plaintiffs  in  error 
complain  of  the  action  of  the  court  in  refusing  to  give  a  special  charge 
requested  by  plaintiffs  in  error,  that  the  property  being  in  the  hands 
of  a  receiver  at  the  time  the  suit  of  the  Berlin  Machine  Works  was 
brought,  no  valid  judgment  could  be  rendered  foreclosing  the  lien 
in  that  suit,  but  that  plaintiffs  should  have  intervened  in  the  receiver- 
ship suit.  Doubtless  this  would  have  been  the  proper  remedy,  and  if 
the  matter  had  been  set  up  as  a  defense  in  the  foreclosure  suit,  such  de- 
fense should  have  prevailed  (Texas  Trunk  B.  B.  Co.  v.  Lewis,  81  Texas, 
1),  but  it  would  have  been  matter  of  defense  only,  and  not  having 
been  pleaded  in  that  suit  can  not  avail  here. 

The  court  was  requested  by  plaintiffs  in  error  to  instruct  the  jury 
(special  charge  No.  6)  that  if  E.  E.  Paramore  was  not  the  secretary 
and  treasurer  at  the  time  of  the  service  upon  him,  to  find  for  the 
plaintiff,  even  though  the  jury  should  find  that  at  the  time  citation 
was  so  served  he  was  acting  as  such  treasurer  and  secretary. 

There  was  no  error  in  refusing  this  charge.  While  the  evidence 
showed  that  E.  E.  Paramore  had,  previous  to  the  service  of  citation, 
resigned  his  position  as  secretary  and  that  since  such  resignation  N.  H. 
Paramore  had  been  secretary  and  treasurer,  there  was  testimony  which 
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teuded  to  show  that  E.  E.  Parainore  continued  to  perform  at  least 
some  of  the  duties  of  secretary  for  some  time  after  such  resignation 
and  up  to  a  date  subsequent  to  the  service  of  the  citation  in  said 
suit.  Xo  evidence  is  offered  to  show  that  these  official  acts  were  not 
known  to  the  other  officers,  directors  or  stockholders  of  the  company. 
They  were  public  acts,  openly  done,  and  it  is  not  at  all  likely  that  they 
were  not  done  with  the  knowledge  and  acquiescence  of  the  other  officers 
and  directors.  It  must  not  be  overlooked  that  this  corporation  was 
composed  of  these  three  Paramores,  who  were  the  sole  stockholders, 
and  who  constituted  the  directorate  and,  among  them,  filled  all  of  the 
official  positions.  At  the  request  of  the  defendants  the  court  charged 
the  jury  that  "if  E.  E.  Paramore  continued  to  act  as  secretary  and 
treasurer  of  the  Paramore  Investment  Company  after  he  is  alleged 
to  have  resigned,  with  the  knowledge  and  consent  of  the  other  two 
Paramores  who  are  shown  to  have  been  the  directors  and  stockholders 
of  said  corporation,  he  will  be  considered  as  the  secretary  of  the  corpora- 
tion." 

The  giving  of  this  charge  is  also  assigned  as  error  on  the  ground, 
as  stated  in  the  proposition  following  the  assignment,  that  there  was 
no  evidence  that  E.  E.  Paramore  continued  to  act  as  secretary  and 
treasurer  with  the  knowledge  and  consent  of  the  other  two  Paramores. 

While  there  is  no  direct  evidence  of  knowledge  on  the  part  of  the 
other  two  Paramores  of  the  acts  of  E.  E.  Paramore  as  secretary,  we 
think  that  in  view  of  the  fact  that  only  the  three  of  them  were  inter- 
ested in  the  corporation,  and  in  view  of  the  character  of  such  acts,  one 
of  them  the  making  of  an  affidavit  as  such  secretary  in  a  suit  pending 
in  Smith  County  against  the  Paramore  Investment  Company  in  which 
E.  E.  Paramore  swore  that  he  was  secretary  of  the  company,  and  the 
other  a  deed  executed  by  the  Paramore  Investment  Company  to  certain 
real  estate  in  St.  Louis,  Missouri,  the  domicile  of  the  company,  which 
deed  was  signed  by  said  E.  E.  Paramore  as  secretary  and  treasurer  and 
acknowledged  by  him  as  such,  all  done  long  after  it  is  claimed  he  had 
resigned  and  another  person  had  been  elected  secretary,  the  jury  might 
reasonably  have  found  that  the  other  two  members  of  the  corporation  had 
knowledge  of  them.  (2  Cook  Corp.,  sec.  713;  3  Thomp.  Corp.,  sec.  3893; 
Hamm,  Receiver,  v.  Drew,  83  Texas,  80.) 

There  was  no  error  in  refusing  to  give  special  charge  No.  7  requested 
by  plaintiffs  in  error  in  which  the  jury  were  told  that  they  could  not 
find  that  Chapman,  or  those  claiming  under  him,  had  notice  of  the 
claim  of  the  Berlin  Machine  Works  for  the  reason  that  the  sale  to 
Chapman  was  made  on  December  7,  1897,  and  the  citation  was  not  served 
upon  E.  E.  Paramore,  secretary  of  the  Paramore  Investment  Company, 
until  January  6,  1898. 

If  Chapman  had  bought  of  the  Paramore  Investment  Company  and 
had  no  other  notice  of  the  claim  of  the  Berlin  Machine  Works  than 
the  constructive  notice  given  by  the  pendency  of  the  suit,  it  may  be 
that  such  notice  w'ould  not  have  bound  him  as  a  purchaser  pendente  lite, 
on  the  ground  that  lis  pendens  does  not  begin  until  the  service  of  the 
citation.  But  Chapman  bought  of  the  receiver  of  the  Tyler  Car  & 
Lumber  Company.  The  suit  of  the  Berlin  Machine  Works  was  brought 
on  October  27,  1897.    The  property  in  the  hands  of  the  receiver  was 
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sold  by  the  master  on  IktrmlKr  7,  181K.  'I'Ik*  sale  had  to  be  reported 
and  confirmed  by  the  court.  Until  then  tlie  purchaser  took  no  title, 
the  record  does  not  show  when  the  sale  was  confirmed,  but  the  deed 
of  the  master  and  receiver  was  executed  March  3,  1898. 

The  chattel  mortgage,  of  the  Berlin  Machine  Works  was  registered 
June  7,  1897.  The  purchase  was  not  in  fact  consummated  until  the 
payment  of  the  money  and  execution  of  the  deed.  Chapman  and  his 
vendees  took  the  property  subject  to  the  judgment  in  the  suit  of  the 
Berlin  Machine  Works  for  foreclosure  of  their  lien.  The  tenth  and 
eleventh  assignments  of  error  must  be  overruled. 

The  instrument  creating  the  lien  on  the  planer  and  matcher  in  favor 
of  the  Berlin  Machine  Works  took  effect  from  the  date  of  its  execution. 
As  between  them  and  the  Tyler  Car  &  Lumber  Company  registration 
was  not  necessary  to  create  the  lien,  and  as  between  them,  the  property 
would  have  remained  personal  property,  although  affixed  to  the  soil, 
if  such  was  necessary  to  give  effect  to  the  lien.  If  the  other  parties 
to  the  suit  of  the  Berlin  Machine  Works  having  any  claim  to  or  in- 
terest in  the  property  had  no  notice  of  this  lien  and  were  not  bound 
by  it  for  any  reason,  they  are  concluded  as  to  such  claim  by  the  judg- 
ment establishing  and  foreclosing  the  lien. 

There  was  no  error  in  refusing  the  motion  for  a  new  trial  on  the 
grounds  set  up  in  the  fourteenth  assignment  of  error.  As  we  have 
seen,  it  was  not  material  that  E.  E.  Paramore  was  in  the  State  on  pri- 
vate business  and  not  on  the  business  of  the  company,  when  served 
with  citation  as  secretary  of  the  Paramore  Investment  Company  in  a 
suit  in  rem. 

We  think  that  there  was  sufficient  evidence  to  support  the  finding 
that  he  was  at  the  time  de  facto  secretary  of  the  company,  and  that 
the  preponderance  of  the  evidence  to  tlie  contrary  was  not  so  great 
as  to  authorize  us  to  disturb  the  finding. 

In  the  fifteenth  assignment  plaintiffs  in  error  complain  of  the  judg- 
ment for  $100  damages  upon  the  dissolution  of  the  injunction  when 
there  was  no  evidence  of  the  value  of  the  property,  sale  of  which  had 
been  enjoined.  It  would  be  sufficient  answer  to  this  assignment  that 
the  attention  of  the  trial  court  was  not  called  to  the  error,  if  any,  in 
the  motion  for  a  new  trial.  We  think,  however,  that  the  court  acted 
within  its  lawful  discretion  in  giving  the  damages  upon  the  dissolution. 
(Perrin  v.  Stevens,  29  S.  W.  Eep.,  927.) 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  v.  Thomas  Voliva. 

Decided  November  25,  1905. 

Spedal  Judge— -Powers. 

Although  a  case  has  been  tried  by  one  Hpecial  judge,  another  and  different 
special  judge  may  hear  and  grant  a  motion  for  new  trial  in  the  ease. 
Vol.  XLI.  Civil— 2. 
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Appeal  from  the  District  Court  of  Midland  County.  Tried  below 
before  Hon.  James  L.  Shepherd. 

fl".  C  Shropshire,  for  appellant. — The  case  being  tried  at  the  Sep- 
tember, 1904,  term  of  the  District  Court  of  Midland  County,  Texas, 
before  Special  Judge  Beall,  he  and  he  only,  had  the  power  to  pass  upon 
appellee^s  motion  for  a  new  trial ;  hence  the  action  of  Special  Judge 
Homan  in  hearing  the  motion  and  setting  the  judgment  aside  and  grant- 
ing appellee  a  new  trial,  was  a  nullity:  and  under  such  circumstances, 
and  the  facts  in  this  case,  it  was  the  duty  of  the  trial  court  to  sustain 
appellant's  plea  in  abatement.  Sayles'  Civ.  Stats.,  of  Texas,  1897,  art. 
1071;  Storrie  v.  Shaw,  75  S.  W.  Rep.,  20;  Claflin  v.  Furtick,  119  Fed. 
Sep.,  429. 

Camp  &  Caldwell,  for  appellee. — ^Where  the  judge  who  tried  the  case 
can  not  or  will  not  hear  and  pass  upon  the  motion  for  new  trial, 
it  is  the  right  and  duty  of  his  successor  to  hear  and  determine  said  mo- 
tion upon  the  evidence  adduced  on  the  trial,  and  the  pleadings  and  the 
evidence  herein  showing  that  Judge  Beall  could  not  and  would  not  act 
upon  appellee's  motion  and  that  Judge  Homan  did  hear  and  consider 
the  evidence  adduced  on  the  trial  in  passing  upon  the  motion,  his 
action  was  legal  and  the  plea  in  abatement  properly  overruled.  Edwards 
v.  James,  13  Texas,  52;  State  v.  Womack,  17  Texas,  240;  Galveston, 
H.  &  S.  A.  Ev.  V.  Crawford,  29  S.  W.  Sep.,  958;  Coles  v.  Thompson, 
27  S.  W.  Rep.',  46;  Gill  v.  State,  38  S.  W.  Rep.,  191;  14  Enc.  Plead, 
and  Prac,  pp.  856  and  857,  sec.  4,  and  cases  cited;  New  York  Life 
&  Fire  Insurance  Co.  v.  Wilson,  8  Peters  (TJ.  S.),  291. 

SPEER,  Associate  Justice. — The  sole  question  presented  for  de- 
cision in  this  case  is  whether  or  not  Special  District  Judge  W.  K.  Homan 
had  authority  to  grant  a  new  trial  in  this  cause,  when  the  trial  proper 
had  been  heard  by  Special  Judge  J.  H.  Beall.  It  appears  that  upon 
a  former  trial,  which  was  before  Judge  Beall,  the  jury  returned  a  ver- 
dict for  appellee  and  judgment  was  entered  upon  it.  Both  parties 
were  dissatisfied  and  filed  their  motions  for  a  new  trial.  Judge  Beall 
was  called  away  upon  business  to  another  part  of  the  district  and  re- 
fused for  want  of  time  to  hear  these  motions,  although  the  appellee, 
at  least,  insisted  upon  his  doing  so.  He  was  not  only  called  away  but 
he  was  unable  to  return  at  any  other  day  of  the  term  to  hear  the  mo- 
tions, and  so  notified  the  parties.  Judge  Homan  was  subsequently  reg- 
ularly selected  as  special  judge  to  succeed  Judge  Beall,  and  heard  and 
determined  appellee's  application  and  granted  to  him  a  new  trial,  the 
appellant  participating  in  the  proceeding  before  him  and  making  no 
objections  whatever.  When  the  case  was  subsequently  reached  for  trial, 
appellant  pleaded  in  abatement  of  this  suit,  and  as  res  adjudicaia  the 
former  judgment  upon  the  theory  that  the  action  of  Judge  Homan  in 
setting  it  aside  was  without  effect. 

As  early  as  1854  in  Edwards  v.  James,  13  Texas,  52,  the  precise 
point  was  decided  contrary  to  appellant^s  contention.  In  the  opinion 
delivered  by  Mr.  Justice  Lipscomb  in  that  case  it  is  said :  "There  was 
a  judgment  by  default  and  a  writ  of  inquiry  executed  before  Judge 
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Hancock  holding  the  court  for  Judge  Devine.  Judge  Hancock  had  signed 
the  minutes  of  the  proceedings  before  him^  and  Judge  Devine  taken  his 
seat  on  the  bench,  before  the  motion  of  the  defendants  for  a  new  trial 
had  been  acted  upon ;  and  the  motion  was  granted  by  the  latter.  Plain- 
tiffs counsel  allege  that  it  was  not  competent  for  Judge  Devine,  who 
was  not  presiding  when  the  judgment  was  rendered.  It  would  be  more 
regular,  where  one  judge  sits  for  another,  for  him  to  act  upon  all 
matters  or  motions  arising  out  of  his  proceedings,  before  he  leaves 
the  bench ;  but  it  is  not  indispensable  that  it  should  be  so  done,  and  if 
anything  is  left  undone  when  he  leaves  the  bench  and  another  judge 
takes  the  seat  before  the  expiration  of  the  term,  the  judge  last  taking 
the  bench  can  dispose  of,  and  act  on  such  matters,  if  he  was  competent 
to  have  tried  the  case  out  of  which  the  motion  arose.'*  See,  also.  State 
V.  Womack,  17  Texas,  238;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Crawford, 
9  Texas  Civ.  App.,  257,  29  S.  W.  Rep.,  958;  Coles  v.  Thompson,  7 
Texas  Civ.  App.,  668,  27  S.  W.  Rep.,  46;  Gill  v.  State,  36  Texas  Cr. 
Bep.,  596,  38  S.  W.  Rep.,  190.  The  following  authorities  from  other 
jurisdictions  are  more  nearly  in  point  than  the  Texas  cases  last  cited 
and  support  fully  the  conclusions  announced  by  Mr.  Justice  Lipscomb : 
Malone  v.  Eastin  (Ala.),  2  Port.,  182;  Wilson  v.  California  Cent.  Ry. 
Co.  (Calif.),  29  Pac.  Rep.,  861,  17  I^aw  Rep.  Ann.,  685;  Jones  v. 
Sanders  (Calif.),  37  Pac.  Rep.,  649;  Chicago,  P.  &  S.  W.  Ry.  Co.  v. 
Marseilles,  107  111.,  313;  People  v.  McConnell  (111.),  40  N.  E.  Rep., 
608;  American  Cent.  Ins.  Co.  v.  Neflf  (Kan.),  23  Pac.  Rep.,  606;  State 
V.  Gaslin  (Neb.),  49  N.  W.  Rep.,  353;  Ott  v.  McHenry,  2  W.  Vs.,  73. 
There  may  be  and  are  some  decisions  holding  a  contrary  doctrine,  but 
the  great  weight  of  authority  in  this  country,  as  well  as  precedent  in 
this  State,  compels  us  to  decide  that  Special  Judge  Homan,  the  district 
judge  of  the  court  for  the  time  being,  had  full  power  to  hear  and  de- 
termine the  motion  for  a  new  trial. 

The  case  of  Storrie  v.  Shaw,  75  S.  W.  Rep.,  20,  so  much  relied  on 
by  appellant,  is  clearly  distinguishable  from  the  present  and  the  line 
of  cases  herein  cited,  and  the  fact  that  Mr.  Justice  B^o^^^l  in  the 
course  of  the  opinion  in  that  case  remarked  that  "we  have  found  no 
authority  directly  on  the  question  submitted,"  shows  that  the  question 
there  involved  was  not  considered  to  be  the  same  as  that  in  Edwards 
V.  James. 

The  judgment  of  the  District  Court  is  therefore  affirmed. 


Writ  of  error  refused. 


Affirmed. 


Fort  Worth  and  Denver  City  Railway  Company  v.  A.  D.  Hardin. 

Decided  November  2.'5.  1005. 
1. — ^Penoua  Injtrles — QnalilLed  Passenger — Repeating  Charges. 

Plaintiff  was  on  a  freight  train  in  charge  of  hogs  and  chickens  and  was 
injured  while  the  train  was  switching  at  a  station;  in  the  contract  of  carriage 
it  was  stipulated  that  plaintiff  "would  get  on  and  be  on  no  freight  train  or 
other  car  while  switching  was  being  done  at  stations."  Held,  it  was  a  ques- 
tion of  fact  for  the  jury  to  determine  under  all  the  circumstances  whether  or 
not  the  defendant  should  have  been  held  to  that  high  degree  of  care  required 
of  carriers  of  passengers,  and  it  was  reversible  error  for  the  court  to  single 
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out  and  twice  submit  to  the  jury  as  a  circuinstanee  for  their  consideration  the 
duty  of  appellant  to  use  the  utmost  care  to  discover  the  presence  of  the  plain- 
tiff in  the  car  in  time  to  avoid  injuring  him. 

8. — Relation  of  Carrier  and  Passenger — Termination. 

A  traveler  does  not  always  cease  to  be  a  passenger  when  he  ceases  to  ride; 
his  rights  as  a  passenger  depends  upon  whether  or  not  the  relation  of  carrier 
and  passenger  has  entirely  ceased. 

Error  from  the  District  Court  of  Clay  County.  Tried  below  before 
Hon.  A.  H.  Carrigan. 

Spoonts  &  Thompson  and  J.  H.  Barwise,  Jr.,  for  plaintiff  in  error. — 
"The  uncontroverted  testimony  showed  that  the  plaintiff  was  not  a 
passenger  at  the  time  of  his  injury,  and  the  court  erred  in  not  so  in- 
structing the  jury."  Mobile  &  Ohio  R.  R.  Co.  v.  Bogle  (Tenn.),  46  S. 
W.  Rep.,  760;  St.  Louis  S.  W.  Ry.  Co.  v.  Rice,  29  S.  W.  Rep.,  525;  Or- 
cutt  V.  Northern  Pac.  Ry.  Co.,  47  N.  W.  Rep.,  1068,  45  Minn.,  368; 
Chicago,  etc.,  Rv.  Co.  v.  Frazer  (Kan.),  40  Pac.  Rep.,  983;  Fanning  v. 
St.  Louis  S.  W.'^Ry.  Co.,  12  Texas  Ct.  Rep.,  688. 

"The  court  erred  on  the  trial  hereof  in  not  submitting  to  the  jury  the 
question  as  to  whether  or  not  the  plaintiff  was  a  passenger,  and  erred 
in  taking  from  the  jury  the  question  of  fact  as  to  whether  or  not  he  was 
a  passenger,  and  in  submitting  to  the  jury  the  plaintiff's  case  upon  the 
theory  that  he  was  a  passenger.'^  A.  D.  Hardin  v.  Ft.  Worth  &  D.  C. 
Ry.  Co.,  8  Texas  Ct.  Rep.,  714;  Ormond  v.  International  &  G.  N.  Ry. 
Co.,  60  Texas,  180,  62  Texas,  274 ;  Texas  &  Pac.  Ry.  Co.  v.  Dick,  63  S.  W. 
Rep.,  895. 

The  court  having  instructed  the  jury,  in  substance  and  in  effect  in 
its  main  charge,  that  it  was  the  duty  of  the  operatives  of  the  defendant 
to  have  exercised  the  utmost  care  to  have  knoN^Ti  of  plaintiff's  presence 
in  the  car  at  the  time  the  coupling  was  made,  it  was,  hence,  upon  the 
weight  of  the  evidence  and  misleading,  to  the  prejudice  of  the  defend- 
ant, for  the  court  to  again  instruct  the  jury  in  the  special  charge  re- 
ferred to,  to  the  effect  that  the  operatives  should  have  exercised  the  ut- 
most care  to  have  discovered  plaintiff's  presence  in  the  car. 

L,  C.  Barrett,  0,  A.  Watts  and  W.  T,  Allen,  for  defendant  in  error. — 
The  uncontroverted  testimony  showed  that  the  appellee  was  a  passenger 
if  he  was  in  the  car  at  the  time  of  the  coupling  and  was  injured.  Texas 
Cent.  Ry.  v.  O'Loughlin,  6  Texas  Ct.  Rep.,  849 ;  Galveston,  H.  &  S.  A. 
Ry.  V.  Parsley,  25  S.  W.  Rep.,  64;  El  Paso  &  N.  W.  Ry.  Co.  v.  Mc- 
Comas,  6  Texas  Ct.  Rep.,  837;  Hardin  v.  Fort  Worth  &  f).  C.  Ry.  Co., 
8  Texas  Ct.  Rep.,  714;  Missouri,  K.  &  T.  Ry.  Co.  v.  Huff,  9  Texas  Ct. 
Rep.,  77. 

Plaintiff  being  a  passenger,  and  having  ridden  in  the  car  all  the  day 
before,  and  being  seen  in  there  that  morning,  having  been  told  to  ride 
in  there  by  the  agent,  he  should  be  held  to  have  been  a  passenger  when 
injured,  and  appellant  should  be  charged  with  the  knowledge  of  that 
fact.  Houston  &  T.  C.  Ry.  Co.  v.  Batchler,  7  Texas  Ct.  Rep.,  483 ;  St. 
Tx)uis  &  S.  W.  Ey.  v.  Wallace,  7  Texas  Ct.  Rep.,  739 ;  Hardin  v.  Fort 
Worth  &  D.  C.  Ry.  Co.,  8  Texas  Ct.  Rep.,  714;  San  Antonio  Traction 
Co.  v.  Crawford,  6  Texas  Ct.  Rep.,  388. 
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The  contract  with  the  prohibitive  clause  in  it  was  never  read  by  ap- 
pellee, and  was  not  known  to  the  agents  and  servants  of  appellant  to 
this  transaction;  if  known,  they  ignored  it.  Hardin  v.  Fort  Worth  & 
D.  C.  Ry.  Co.,  8  Texas  Ct.  Rep.,  714;  Mexican  Cent.  Ry.  v.  Lauricella, 
26  S.  W.  Rep.,  301;  Ormond  v.  Haynes,  60  Texas,  180;  Missouri,  K.  & 
T.  Ry.  v.  Overfield.  47  S.  W.  Rep.,  684 ;  Galveston,  H.  &  S.  A.  Ry.  v. 
Cooper,  20  S.  W.  Rep.,  990;  Texas  &  Pac.  Rv.  v  Dick,  63  S.  W.  Rep., 
895 ;  Houston  &  T.  C.  Ry.  v.  Batchler,  7  Texas  Ct.  Rep.,  483 ;  St.  Tx)ui8 
&  S.  W.  Ry.  V.  Wallace,  7  Texas  Ct.  Rep.,  739 ;  San  Antonio  Traction 
Co.  V.  Crawford,  7  Texas  Ct.  Rep.,  386;  Hutchison  on  Carriers,  sec. 
501;  id.,  sec.  538  a;  9  Cent.  Dig.,  col.  1014;  Elliot  on  Railroads,  sees. 
159^,  1578,  1464. 

The  court  did  not  err  in  charging  that  plaintiff  was  a  passenger  if 
he  was  in  the  car  at  the  time  the  coupling  was  made,  there  being  no  con- 
flict in  the  evidence  as  to  the  fact.  That  the  plaintiff  and  his  car  had 
not  reached  their  destination,  and  plaintiff  had  not  had  a  reasonable 
time  to  unload  his  car  and  leave  the  premises  of  appellant,  there  is  no 
doubt.  Xor  is  there  or  was  there  any  conclusion  that  could  be  drawn 
from  the  facts  in  evidence,  except  that  the  car.  after  appellee  became  a 
passenger  on  it,  had  not  reached  its  destination.  Chicago,  R.  T.  &  T. 
Rv.  Co.  V.  Buie,  7  Texas  Ct.  Rep.,  279 ;  Arrington  v.  Texas  &  Pac.  Ry. 
Co.,  6  Texas  Ct.  Rep.,  69. 

When  a  charge,  in  substance,  is  repeated,  and  on  an  issue  about  which 
there  is  no  doubt,  it  is  not  calculated  to  mis^lead  the  jury,  and,  if  error, 
it  is  harmless.  Martin  v.  Missouri  Pac.  Ry.  Co.,  22  S.  W.  Rep.,  195, 
196;  Brady  v.  Georgia  Ins.  Co.,  59  S.  W.Rep.,  915;  International  & 
G.  X.  Ry.  Co.  V.  Leak,  64  Texas,  657;  Continental  Ins.  Co.  v.  Preuitt, 
65  Texas,  129. 

STEPHENS,  Associate  Justice. — On  a  former  trial  of  this  case, 
resulting  in  a  judgment  for  the  railway  company,  the  court  made  ordi- 
nary care  the  test  of  liability,  and  refused  to  submit  to  the  jury  the 
question  of  liability  arising  out  of  the  relation  of  carrier  and  passenger. 
That  judgment  was  consequently  reversed,  this  court  holding  that  the 
trial  court  should,  at  least,  have  left  it  to  the  jury  to  determine  whether 
or  not  A.  D.  Hardin  had  ceased  to  be  a  pasvsenger  when  he  was  injured. 
(Hardin  v.  Fort  Worth  &  D.  C.  Ry.  Co.,  8  Texas  Ct.  Rep.,  714.)  On 
the  last  trial,  in  submitting  the  case  to  the  jurv%  the  court  treated 
Hardin  as  a  passenger,  and  the  jury  returned  a  verdict  in  his  favor. 
The  issue  was  thus  submitted  in  the  charge : 

"You  are  instructed  that  it  was  the  duty  of  the  defendant,  its  agents, 
servants  and  employes,  on  the  occasion  in  controversy,  to  use  such  care 
and  caution  in  order  to  ayoid  causing  or  doing  injury  to  the  plaintiff 
herein,  at  the  time  in  question,  as  a  very  cautious  and  prudent  person, 
under  like  circumstances,  would  have  exercised — that  is,  w^hat  is  called 
the  utmost  care  and  caution — and  the  failure  to  exercise  such  care  and 
caution  is  negligence.  And  if  you  find,  and  believe  from  the  testimony, 
that  the  plaintiff  was  in  the  car  at  the  time  the  coupling  in  question 
was  made,  and  that  the  defendant's  employes,  without  notice  to  the 
plaintiff,  ran  an  engine  against  said  car  in  which  plaintiff  was,  and  in- 
jured him,  knowing  that  the  plaintiff  was  in  said  car,  or  if,  in  the  ex- 
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ercise  of  the  utmost  care,  they  would  have  known  it,  and  that  they  were 
guilty  of  negligence  in  so  doing,  if  they  did  so,  and  this  was  the  proxi- 
mate cause  of  such  injury,  if  any,  then  you  will  find  a  verdict  for  the 
plaintiff,  and  assess  his  damages  as  hereinafter  stated/' 

At  the  instance  of  Hardin  the  issue  was  further  submitted  as  follows : 
"If  you  believe  from  the  evidence  that  the  agents  for  the  defendant 
operating  the  train  would  have,  by  the  utmost  care,  known  the  plaintiff 
was  in  the  car  at  the  time  of  the  coupling,  and  that  they  negligently 
struck  it  and  hurt  him,  you  will  find  for  the  plaintiff." 

It  was  alleged,  as  one  ground  of  recovery,  "that  defendant,  its  agents 
and  servants,  in  the  use  of  ordinary  care,  would  have  discovered  plain- 
tiff's presence  in  said  car,  and  his  danger  of  being  [hurt]  by  running 
against  said  car  with  said  engine ;  but  they  failed  to  exercise  such  care, 
by  reason  thereof  was  guilty  of  negligence,  which  was  the  proximate 
cause  of  said  injury,"  the  petition,  however,  having  already  alleged  that 
appellee  was  a  passenger  at  the  time  he  was  injured. 

In  singling  out  and  twice  submitting  to  the  jury,  as  a  circumstance 
for  their  consideration,  the  duty  of  appellant  to  use  the  utmost  care  to 
discover  the  presence  of  appellee  in  the  car  in  time  to  avoid  injuring 
him,  the  court,  in  our  opinion,  erred,  to  the. prejudice  of  appellant.  The 
law  imposes  on  a  railway  company,  as  a  common  carrier,  the  duty  of 
using  that  high  degree  of  care  for  the  safety  of  its  passengers  which 
very  cautious  and  prudent  persons  would  exercise  under  like  circum- 
stances. But  whether  very  cautious  and  prudent  persons,  operating  a 
train  under  the  circumstances  attending  the  injury  in  question,  would 
have  used  the  utmost  care  to  discover  the  presence  of  Hardin  in  the  car, 
at  the  time  of  the  coupling,  was  a  question  of  fact  for  the  jury,  and  one, 
too,  about  which  there  might  arise  difference  of  opinion.  At  best,  Har- 
din was  but  a  qualified  passenger,  being  on  a  freight  train  loaded  with 
household  goods,  hogs,  chickens,  etc.,  and  carried  along  for  the  purpose 
of  taking  care  of  the  hogs  and  chickens.  In  the  contract  of  carriage 
was  the  stipulation  that  *Tie  would  get  on  and  be  on  no  freight  train 
or  other  car  while  switching  was  being  done  at  stations."  He  was  ex- 
pecting the  return  of  the  train  crew  with  the  engine  that  morning  to 
Henrietta,  where  they  had  left  him  the  evening  before  to  go  to  Wichita 
Falls  for  the  night,  with  the  understanding  that  they  would,  on  their 
return,  take  his  car  to  the  track — ^some  half  mile  away — where  it  was 
to  be  unloaded.  The  crew  returned  that  morning  between  eight  and. 
nine  o'clock,  and  for  aught  we  know,  very  prudent  and  cautious  per- 
sons, under  like  circumstances,  would  have  assumed  that  Hardin  would 
not  be  in  the  car  fixing  to  feed  the  hogs  and  chickens  at  that  particular 
hour,  but  rather  that  he  would  be  on  the  lookout  for  the  expected  re- 
turn of  the  engine  and  keep  out  of  the  car,  especially  as  he  had  obligated 
himself  not  to  be  in  the  car  while  switching  was  being  done  at  stations. 
This  feature  of  the  contract  of  carriage  was  not  in  the  case  on  the  for- 
mer appeal,  but  was,  at  least,  a  circumstance,  in  connection  with  others, 
for  the  conside^ation  of  the  jury  in  determining  whether  persons  of  the 
highest  prudence,  situated  as  the  trainmen  were,  would  have  suspected 
the  presence  of  Hardin  in  the  car  at  the  time  the  coupling  was  made. 
It  is  contended,  however,  in  behalf  of  appellee,  that  making  the  coup- 
ling, and  carrying  the  car  from  one  side-track  to  another  at  Henrietta, 
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did  not  constitute  switching  within  the  meaning  of  the  contract,  but 
no  proof  was  offered  on  this  subject,  and  whether  it  did  or  not,  all  par- 
ties may  have  so  construed  it,  which,  if  tnie,  would  entitle  their  con- 
duct to  be  interpreted  by  the  jury  in  the  light  of  that  fact.  But  leave 
this  feature  out,  and  it  was  yet  for  the  jury  to  say  whether  very  pru- 
dent persons,  in  the  situation  of  the  train  crew,  would  have  anticipated 
that  Hardin  would  be  in  the  car  for  the  purpose  of  riding  to  the  end 
of  the  journey  with  the  hogs  and  chickens  at  a  time  when,  obviously,  it 
could  not  be  moved  for  want  of  an  engine.  Indeed,  he  does  not  claim 
in  his  testimony  to  have  been  in  there  for  that  purpose,  but  only  to  feed 
the  hogs  and  chickens,  and,  as  we  have  already  seen,  it  was  for  the  jury 
to  say  whether  his  presence  in  the  car  for  that  purpose  at  that  particu- 
lar hour  should  have  been  anticipated  and  discovered,  uninfluenced  by 
the  prominence  given  in  the  charge  to  this  feature  of  the  transaction 
by  its  being  singled  out  and  repeated.  We  need  scarcely  add,  in  view  of 
the  quotation  above  made  from  the  petition,  that  the  failure  to  use  the 
utmost  care  to  discover  his  presence  in  the  car  was  not  distinctly  made 
a  ground  of  recovery,  but  only  the  failure  to  use  ordinary  care. 

It  is  insisted  on  the  part  of  appellant  that  the  court  erred  in  treat- 
ing appellee  as  a  passenger  instead  of  submitting  that  issue  as  one  of 
fact  to  the  jury,  but,  as  there  was  little  or  no  controversy  about  the 
facts  in  this  respect,  we  do  not  concur  in  this  view,  although  it  was 
held  on  the  former  appeal  that  the  court  should  have,  at  least,  submit- 
ted it  to  the  jury.  It  is  also  insisted,  as  it  was  on  the  former  appeal, 
that  the  court  should  have  treated  him  as  not  being  a  passenger.  Wheth- 
er he  was  a  passenger  or  not  is  a  question  of  some  difficulty,  but  wc 
are  still  of  the  opinion  that  that  relation  had  not  entirely  ceased  when 
he  was  injured,  since  the  company  had  undertaken  to  carry  him,  with 
the  contents  of  the  car,  to  the  place  where  tlie  car  was  to  be  unloaded, 
and,  admittedly,  this  had  not  been  done  the  evening  the  train  reached 
Henrietta,  those  in  charge  of  the  train  promising  to  return  the  next 
morning  to  complete  the  transportation,  not  so  much  that  it  was  im- 
portant that  appellee  should  be  carried  as  that  his  duty  to  the  owner  of 
the  contents  of  the  car  required  him  to  look  after  the  same  as  long  as 
the  transportation  continued,  and  appellant  had  undertaken  to  carry 
him  so  long  as  his  presence  would  be  required  for  that  purpose.  It  is 
well  settled  that  a  traveler  does  not  always  cease  to  be  a  passenger  when 
he  ceases  to  ride,  his  rights  as  a  passenger  depending  upon  whether  or 
not  the  relation  of  carrier  and  passenger  has  entirely  ceased,  as  was 
more  fully  shown  in  the  opinion  of  Justice  Speer  on  the  former  appeal. 

Because  the  charge  was  on  the  weight  of  the  evidence,  as  indicated 
above,  the  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Eeversed  and  remanded. 
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H.  B.  Sanborn  v.  William  H.  Bush  et  al. 

Decided  November  25,  1905. 

1. — Interrogatories  Taken  as  Confessed,  When. 

In  the  absence  of  evidence  showing  that  the  refusal  of  a  witness  to  appear 
before  an  officer  and  answer  ex  parte  interrogatories  propounded  to  him  was 
contumacious  or  deliberate,  the  interrogatories  should  not  be  taken  as  confessed. 

2. — Trespass  to  Try  Title — Pleading — ^Affirmative  Relief. 

It  seems  that  in  trespass  to  try  title,  where  the  pleadings  are  only  those 
usual  in  such  case  and  neither  party  pleads  facts  showing  a  right  to  affirmative, 
equitable  relief,  the  holder  of  the  legal  title  is  entitled  to  recover,  and  his  title 
can  not  be  avoided  for  duress. 

3. — ^Duress  of  Property. 

The  fact  that  plaintiff  folt  constrained,  considering  the  wealth  of  the  de- 
fendant and  his  own  comparative  financial  weakness,  to  accept  the  terms  pro- 
posed by  the  latter  as  the  best  tiiat  could  be  done  under  the  circumstances, 
does  not  constitute  duress  of  property.  Facts  considered,  and  held  not  to  show 
duress  of  property. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below  be- 
fore Hon.  Ira  Webster. 

Reeder  &  Cooper,  for  appellant. 

Craity  Bros.,  Jarvis  &  Latimer  and  Veale,  Crudgington  &  Bailey,  for 
appellees. 

SPEER,  Associate  Justice. — This  suit  was  instituted  by  appellant 
against  appellees  William  H.  Bush,  Francis  T.  Simmons  and  Mrs.  Har- 
riet B.  Simmons,  wife  of  said  Francis  T.,  as  an  ordinary  action  of  tres- 
pass to  try  title  to  recover  block  number  60  in  the  Glidden  and  Sanborn 
addition  to  the  town  of  Amarillo.  The  Simmonses  answered  by  a  gen- 
eral demurrer,  general  denial  and  plea  of  not  guilty.  William  H.  Bush 
disclaimed,  and  asked  to  be  dismissed  with  his  costs.  Potter  County 
intervened  in  the  suit,  and  pleaded  that  plaintiff  Sanborn  had  dedicated 
the  property  in  question  to  the  county  for  courthouse  purposes,  and  fur- 
ther claimed  under  a  conveyance  as  against  the  Simmonses.  The  county 
also  pleaded  a  ratification  by  plaintiff  of  a  deed  of  conveyance  made  by 
defendant  Bush  to  defendant  Harriet  B.  Simmons,  the  effect  of  which 
deed  appellant  seeks  to  overcome  in  his  suit,  to  which  plea  appellant 
replied  that  the  said  ratification  was  the  result  of  duress  of  property 
upon  the  part  of  said  William  H.  Bush.  There  were  also  a  large  num- 
ber of  exceptions  to  the  plea  of  intervention  of  the  county,  which  we 
deem  it  unnecessary  to  recite. 

Upon  the  trial  of  the  case  the  district  judge  instructed  the  jury  to 
return  the  following  verdict,  which  was  done:  "We,  the  jury,  find  for 
the  defendants  as  against  the  plaintiff,  and  we  further  find  for  the  inter- 
vener. Potter  County,  as  against  both  plaintiff  and  defendants,  for  the 
premises  in  controversy,  and  that  the  intervener  holds  the  same  by  pur- 
chase from  the  defendants  Simmons  and  wife  under  their  transfer,  to 
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wit,  as  alleged  in  its  petition  of  intervention  in  this  cause/^  From  the 
judgment  based  upon  this  verdict  this  appeal  has  been  perfected. 

The  ruling  of  the  court  upon  appellant's  motion  to  change  the  venue 
of  the  case  ceases  to  be  an  issue  in  view  of  the  summary  instruction 
to  find  for  the  defendants.  Appellant  could  not  be  prejudiced  by  such 
ruling  if  the  instruction  can  be  justified  in  the  facts. 

There  was  no  error  in  overruling  appellant's  luotion  to  take  as  con- 
fessed the  ex  parte  interrogatories  propounded  to  ap}K»llee,  Mrs.  Sim- 
mons. The  certificate  of  the  notary  public,  in  the  absence  of  any  ex- 
planation upon  the  part  of  the  witness,  might  require  that  the  inter- 
rogatories be  taken  as  confessed  because  of  her  refusal  to  appear  before 
such  officer  and  answer,  but  her  testimony,  subsequently  taken,  as  well 
as  that  of  other  witnesses,  including  her  attorney,  who  advised  her  in 
the  premises,  indicates  clearly  that  her  refusal  was  not  contumacious  or 
deliberate.  Mr.  Cratty,  her  attorney,  who  resided  in  Chicago,  where 
Mrs.  Simmons  also  resided,  testified  to  the  effect  that,  upon  learning 
that  the  parties  had  been  subpoenaed  to  appear  before  an  officer  to  an- 
swer interrogatories  in  the  suit,  he  began  an  investigation  to  ascertain 
the  character  of  depositions  sought,  and  the  authority  of  the  officer  to 
take  them,  and  to  this  end  sought  out  the  notarj'  who  had  in  charge  the 
interrogatories,  but  that  such  notary  refused  to  allow  him  to  see  the  in- 
terrogatories, and,  not  having  had  notice  from  his  associate  attorneys 
in  Texas,  who  had  the  management  of  the  case,  he  advised  the  witnepscs 
not  to  appear  before  the  notary.  Upon  receiving  advice  from  the  Texas 
attorneys  to  that  effect,  he  immediately  made  every  effort  to  have  the 
witness  appear  before  the  notary  and  answer  the  interrogatories.  From 
this  we  think  it  clear  that  the  ruling  of  the  court  was  proper.  (Bounds 
V.  Little,  75  Texas,  316;  Kobertson  v.  Melasky,  84  Texas,  559;  Baldwin 
V.  Eichardson,  13  Texas  Ct.  Rep.,  189.) 

We  next  consider  the  question  of  the  court's  instructing  a  verdict 
against  appellant,  because,  if  this  ruling  be  sustained,  all  other  com- 
plaints of  appellant  are  unimportant,  and  cease  to  be  issues  in  the  case. 
In  this  connection  it  will  be  necessary  to  make  at  least  a  brief  state- 
ment of  the  issues  upon  which  appellant  contends  he  was  entitled  to 
go  to  the  jury.  On  February  5,  1898,  appellant  executed  and  delivered 
to  William  H.  Bush  his  warranty  deed  conveying  to  said  Bush  all  lots 
and  blocks  of  land  owned  by  him  in  the  town  of  Amarillo,  and  eighteen 
sections  of  land  in  Potter  and  Randall  Counties,  in  settlement  of  $41,- 
416.91,  which  he  owed  Bush  on  two  promissory  notes  secured  by  mort- 
gage on  the  same  and  other  property.  William  H.  Bush  conveyed  block 
60,  the  land  in  controversy,  and  four  lots  in  block  53,  to  appellee  Mrs. 
Simmons  by  warranty  deed,  prior  to  October  17,  1902,  for  a  recited 
consideration  of  $2,500.  It  is  contended  by  appellant  that  his  deed  of 
February  5,  1898,  to  William  H.  Bush,  w^as  intended  to  be,  and  was,  a 
mortgage  to  secure  the  indebtedness  due  to  Bush,  and  upon  this  issue 
the  evidence  was  conflicting,  and  the  issue  should,  if  it  stood  alone,  have 
been  submitted  to  the  jury.  It  is  also  contended  that  Mrs.  Simmons 
purchased  with  notice  that  such  instrument  was  a  mortgage,  and  that 
she  paid  no  part  of  the  purchase  price,  and  therefore  could  not  claim  to 
be  an  innocent  purchaser  for  value;  upon  this  issue  the  evidence  is 
possibly  conflicting.     A  controversy  having  arisen   between   appellant 
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and  William  H.  Bush,  with  reference  to  the  character  of  the  instrument 
of  February  5,  1898,  they  entered  into  a  written  contract  of  date  Octo- 
ber 17,  1902,  by  the  terms  of  which  it  was  agreed  that  Bush  should  recon- 
vey  to  appellant  that  portion  of  the  property  conveyed  in  said  deed 
which  had  not  been  previously  sold  by  Bush.  The  terras  of  this  agree- 
ment contemplated  a  complete  accounting  between  the  parties  and  a 
repayment  by  appellant  to  Bush  of  the  original  indebtedness,  with  in- 
terest, and  other  items  of  cost  and  expense  incident  to  the  management 
of  the  property.  On  November  1,  1902,  another  written  agreement  to 
the  same  effect,  but  somewhat  enlarged  in  that  it  contained  an  itemized 
statement  of  debits  and  credits,  was  entered  into.  On  January  3,  1903, 
they  had  a  final  settlement  of  their  differences  evidenced  by  a  written 
agreement,  in  which  appellant  approved  all  sales  of  said  property  made 
by  Bush,  and  received  Bush's  deed  of  conveyance  of  the  unsold  part  of 
said  property,  at  the  same  time  paying  in  full  the  original  indebtedness 
to  Bush,  and,  as  appellant  contends,  the  sum  of  $2,500  besides.  Appel- 
lant insists  that  he  is  not  precluded  from  a  recovery  on  account  of  this 
ratification,  because  the  same  was  obtained  by  Bush  under  such  circum- 
stances as  to  amount  to  duress  of  property. 

We  are  inclined  to  hold  that  where,  as  here,  the  pleadings  are  those 
of  a  formal,  statutory  action  of  trespass  to  try  title,  in  which  neither 
the  plaintiff  nor  the  defendant  has  pleaded  facts  showing  a  right  to 
affirmative,  equitable  relief,  the  effect  of  an  instrument  affecting  the 
property  can  not  be  avoided  for  duress.  In  such  a  case  the  holder  of 
the  legal  title  is  entitled  to  recover.  Groesbeck  v.  Crow,  85  Texas,  200 ; 
Matthews  v.  Moses,  21  Texas  Civ.  App.,  496,  52  S.  W,  Rep.,  113,  and 
authorities  there  cited.)  But  without  deciding  this  question  (in  view 
of  the  uncertainty  of  the  application  of  the  rule  because  of  appellant's 
replication  of  duress  to  intervener's  plea  of  ratification),  we  hold  that 
the  ruling  of  the  court  in  giving  the  summary  instruction  to  find  against 
appellant  was  justified,  because  his  own  evidence  fails  completely  to 
make  a  case  of  duress,  and,  such  being  true,  the  deed  from  Bush  to  Mrs. 
Simmons,  whether  she  be  an  innocent  purchaser  or  not,  having  been  ex- 
pressly ratified  by  appellant,  is  binding  upon  him,  and  entitles  her  to 
the  judgment  entered  in  her  favor.  Appellant  testified  as  follows :  *^We 
had  a  very  heated  discussion,  and  in  course  of  that  conversation  talked 
of  settling  our  differences  in  the  United  States  Court,  and  I  thought  at 
one  time  that  would  be  the  only  recourse  on  account  of  the  way  he  was 
refusing  to  deed  the  property  back  to  me.  But  finally  he  asked  me  what 
I  would  take  for  my  interest  in  the  property,  and  I  told  him  I  would 
not  sell  at  any  price.  I  argued  the  case  as  best  I  could,  and  tried  to  get 
him  to  deed  the  property  back  to  me.  Finally  he  said  that  for  $10,000 
over  and  above  the  principal  and  interest  of  the  indebtedness  he  would 
deed  the  property  back  to  me.  I  refused  to  pay  this.  Then  he  came 
down  to  $5,000,  and  then  I  think  he  came  down  to  $3,000.  Then  he 
made  me  a  proposition  to  take  $2,500,  in  addition  to  full  payment  of 
principal  and  interest,  and  that  he  would  execute  the  deeds,  but  I  re- 
fused to  accept  that  proposition.  But  about  that  time  Mr.  Carnes  told 
me  that  he  thought  it  would  be  better  to  accept  this  proposition.  Mr. 
Carnes  was  Mr.  Bush's  lawyer,  and  Mr.  Bush  got  Mr.  Carnes  to  come 
up  there  to  Chicago  from  Sycamore,  Illinois,  to  attend  that  conference. 
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Mr.  Carnes  said  to  me  that  he  thought  it  would  be  better  not  to  let 
the  matter  go  to  court,  as  it  would  cost  a  good  deal  of  money  and  a  good 
deal  of  delay,  and  he  advised  me  to  accept  this  proposition,  and  they 
kept  insisting  on  $2,500  in  addition  to  the  principal  and  interest  of  the 
indebtedness,  and  I  just  felt  I  would  rather  be  robbed  out  of  that  much 
than  to  have  any  more  trouble,  and  I  was  obliged  to  be  robbed  of  that 
much  under  the  circumstances,  so  finally  I  accepted  it  in  a  way.  After 
I  agreed  to  this  proposition  that  agreement  was  reduced  to  writing,  in 
accordance  with  the  verbal  agreement,  but  T  entered  into  it  under  al>so- 
lute  protest  of  the  very  strongest  character.  The  reason  that  I  was 
obliged  to  accept  this  proposition  was  because  Mr.  Bush  would  not  deed 
the  property  to  me  unless  I  would  do  so.  I  made  up  my  mind  that  that 
was  as  far  as  I  could  go,  and  the  best  I  could  do  under  the  circumstances, 
and  so  I  entered  into  that  agreement  in  that  way.  I  would  say  that  the 
property  Mr.  Bush  held  that  belonged  to  me,  and  that  he  deeded  back 
to  me  on  January  3,  1903,  was  worth  about  $140,000  or  $150,000.  It 
was  practically  everything  that  I  had  in  the  world.  I  know  of  my  own 
knowledge,  and  from  the  property  he  owned,  that  he  is  a  wealthy  man, 
and  was  on  the  date  referred  to — October  17,  1902.  When  that  item  of 
$1,000  commission  to  Mr.  Simmons,  for  the  sale  of  the  Amarillo  Hotel 
property,  came  to  my  notice,  I  objected  to  it,  and  Mr.  Bush  repeated 
positively  that  Mr.  Simmons,  and  even  Mrs.  Simmons,  had  been  largely 
instrumental  in  closing  up  that  deal.  He  said  that  they  had  enter- 
tained the  Canodes  in  their  home,  and  had  used  their  influence  in  such 
a  way  that  the  Canodes  were  induced  to  purchase  the  hotel,  and. he  said 
that  their  influence  and  b^lp  was  worth  that  much,  and  he  charged  that 
amount  to  me  as  a  commission  for  making  the  sale  of  the  hotel  prop- 
erty. It  is  a  fact  that,  in  performance  of  tlio  agreement  made  October 
17j  1902,  Mr.  Bush  rendered  me  a  statement  of  accounts,  in  which  he 
charged  up,  as  an  item  in  said  account,  the  commission  of  $1,000  for 
the  sale  of  the  Amarillo  Hotel  property  before  the  signing  of  the  con- 
tract of  November  1,  1902.  It  is  not  a  fact  that  we  had  all  of  our  dis- 
cussions and  settled  all  of  our  differences  and  agreed  on  a  settlement 
some  time  before  the  signing  of  the  contract  of  November  1,  1902.  But 
we  had  discussed  it  to  some  extent  at  the  time  the  statement  was  made 
and  presented  to  me,  and  that  was  prior  to  November  1,  1902.  The 
item  of  $1,000  commission  to  the  Simmonses  was  discussed  prior  to  the 
contract  of  1903.  Prior  to  the  time  I  signed  this  agreement  of  Janu- 
ary 3,  1903,  Mr.  Bush  and  myself  had  fully  gone  over  and  discussed 
the  matters  of  the  sale  of  block  60  and  four  lots  in  block  53  by  Mr.  Bush 
to  Mrs.  Harriet  B.  Simmons,  and  as  well,  also,  the  item  of  $1,000  as 
commission  to  Mr.  and  Mrs.  Simmons  on  account  of  the  sale  of  the 
Amarillo  Hotel  property  to  the  Canodes,  but  at  the  time  we  discussed 
this,  and  went  into  the  matter,  that  item  of  $1,000  as  commission  was 
objected  to  by  me,  but  I  finally  signed  the  agreement,  but  under  par- 
ticular protest.  I  did  not  say  that  I  signed  this  agreement  of  January 
3,  1903,  under  the  advice  of  Mr.  Carnes,  but  I  did  say  that  we  agreed 
on  that  matter  of  $2,500  to  Mr.  Bush  under  his  advice.  It  is  true  that 
my  talk  with  Mr.  Carnes,  whom  I  considered  a  friend,  had  something 
to  do  with  my  signing  the  contract  of  January  3,  1903.  .  .  .  When  we 
were  discussing  the  item  of  $1,000  commission  to  the  Simmonses  for 
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the  sale  of  the  Amarillo  Hotel  property  to  the  Canodes,  I  objected  to  it, 
as  I  thought  the  amount  was  too  high.  I  don't  know  that  I  stated  that 
I  thought  $500  would  be  enough,  and  that  we  afterwards  agreed  to 
split  the  difference,  and  Mr.  Bush  pay  $250  of  that  commission  out  of 
his  pocket,  but  I  believe  that  may  have  been  the  way  we  arrived  at  the 
amount  of  $750  that  was  finally  allowed  in  our  settlement.  The  item 
of  commission  was  in  the  statement  of  October,  and  I  agreed  on  that 
amount  before  signing  the  contract  of  January  3,  1903.  .  .  Yes,  sir, 
at  that  time  the  question  of  the  allowance  of  the  $1,000  commission  to 
Mr.  Simmons  came  up.  I  certainly  did  object  to  the  sale  of  that  prop- 
erty to  Mr.  and  Mrs.  Simmons,  and  I  said  to  Mr.  Bush  that  the  price 
he  was  getting  was  inadequate.  I  think  the  fact  that  I  thought  he  was 
not  getting  enougli  for  the  property  was  the  principal  objection  I  had 
to  the  sale.  ...  I  did  not  protest  or  object  to  the  sale  of  block  GO  and 
the  four  lots  in  block  53  to  Mrs.  Simmons  only  insofar  as  this  matter 
of  the  price  and  the  amount  of  the  commission  was  concerned.  .  .  . 
Yes,  sir;  during  all  that  time  I  was  protesting  that  I  should  get  better 
than  I  was  getting  under  the  agreement,  and  Mr.  Bush  was  protesting 
that  he  should  get  better  than  he  was  getting.  Yes,  sir;  there  was  what 
you  would  call  a  mutual  protest  between  us,  and  in  the  conflict  of  this 
mutual  protest  we  arrived  at  this  agreement  that  I  have  just  testified 
about." 

This,  while  not  all  of  appellant's  testimony  along  this  line,  fairly 
illustrates  its  tendency,  and  falls  far  short,  we  think,  of  showing  such 
unlawful  and  wrongful  detention  of  his  property  as  would  amount  in 
law  to  duress.  (French  v.  Shoemaker,  14  Wall.,  314,  20  L.  Ed.,  852; 
Hackley  v.  Headley,  Mich.,  8  N.  W.  Bep.,  511;  Shelton  v.  Jackson,  20 
Texas  Civ.  App.,  444,  49  S.  W.  Rep.,  415;  Alexander  v.  Trufant  Co., 
34  S.  W.  Sep.,  182.)  The  remarks  of  Justice  Cooley  in  the  case  of 
Hackley  v.  Headley,  supra,  are  peculiarly  apt  in  the  present  case.  He 
says:  "In  what  did  the  alleged  duress  consist  in  the  present  case? 
Merely  in  this:  That  the  debtors  refused  to  pay  on. demand  a  debt  al- 
ready due,  though  the  plaintiff  was  in  great  need  of  the  money,  and 
might  be  financially  ruined  in  case  he  failed  to  obtain  it.  It  is  not 
pretended  that  Hackley  and  McGordon  had  done  anything  to  bring 
Headley  to  the  condition  which  made  this  money  so  important  to  him 
at  this  very  time,  or  that  they  were  in  any  manner  responsible  for  his 
pecuniary  embarrassment  except  as  they  failed  to  pay  this  demand.  The 
duress,  then,  is  to  be  found  exclusively  in  their  failure  to  meet  promptly 
their  pecuniary  obligation."  The  duress  claimed  in  that  case  consisted 
of  taking  advantage  of  the  plaintiff's  dire  financial  straits  to  coerce  him 
into  accepting  a  less  sum  in  payment  of  a  debt  due  him  than  was  actu- 
ally owing.  So  in  this  case,  the  most  that  can  be  said  in  favor  of  ap- 
pellant's contention  is  that  he  felt  constrained,  under  the  circumstances, 
considering  the  wealth  of  his  antagonist  and  his  own  financial  weakness 
in  comparison,  to  accept  the  former's  proposition  as  the  best  to  be  done 
under  the  circumstances.  In  what  does  the  duress  consist?  Clearly  he 
does  not  show  that  his  mind  was  so  influenced  as  not  to  be  free,  and  at 
most  his  objection  was  as  to  paying  the  $2,500  above  his  indebtedness 
to  Bush  and  allowing  a  commission  of  $750  as  a  part  of  the  considera- 
tion for  the  sale  of  the  land  in  question  to  Mrs.  Simmons.    If,  in  any 
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ovent,  he  should  be  entitled  to  recover  these  items  from  15us1j  jis  having' 
been  paid  under  duress,  clearly  he  should  not  be  allowed  to  recover  the 
land  conveyed  by  Bush  to  Mrs.  Simmons,  to  which  conveyance  he  in 
no  wise  objected  further  than  that  the  consideration  was  inadequate. 
We  do  not  believe  that  the  issue  of  duress  wns  raised  by  his  testimony, 
and  the  court,  therefore,  did  not  err  in  instructing  the  jury  as  he  did. 

Whether  there  was  error  or  not  in  the  form  of  the  judgment  author- 
izing the  intervener  to  recover  from  the  Simmonses,  or,  indeed,  in  per- 
mitting the  intervention  at  all,  is  immaterial  insofar  as  appellant  is 
concerned,  since  in  no  event  was  he  entitled  to  recover,  and  the  irregu- 
larity, if  any,  in  these  respects,  could  at  most  amount  only  to  a  question 
of  costs,  as  to  which  appellant  has  made  no  complaint. 

The  judgment  of  the  District  Court  is  in  all  things  affirmed. 

Writ  of  error  refused. 


Sovereign  Camp>  Woodmex  of  the  World,  v.  Mrs.  Amanda  Car- 
rinoton. 

Decided  November  25,  1906. 

1. — ^Delivery  of  Benefit  Certificate — Affenoy — ^Waiver. 

The  authority  of  an  agent  is  to  be  determined  by  the  actual  power  and 
authority  conferred  upon  him,  and  not  by  the  name  which  may  be  given  him, 
nor  by  the  restrictions  contained  in  the  regulations  of  the  order,  if  these  regu- 
lations are  contrary  to  the  actual  power  conferred.  The  application  for  a 
benefit  certificate,  the  certificate  itself,  and  the  constitution  and  by-laws  of 
appellant  provided  that  no  liability  should  begin  on  the  certificate  until  de- 
livered to  the  member  in  person  and  while  in  good  health.  The  secretary  of 
the  local  camp  was  the  agent  of  the  appellant  and  the  delivery  of  the  certificate 
was  entrusted  to  his  discretion.  With  a  knowledge  of  the  facts,  he  delivered 
the  certificate  to  the  beneficiary  contrary  to  said  regulations.  Held,  the  appel- 
lant was  bound  by  his  acts. 

2. — Conclusion  of  Witnesi. 

A  witness  undertook  to  testify  as  to  the  knowledge  of  other  officers  of  the 
association  concerning  certain  facts.  Held,  hearsay  and  a  conclusion  of  the 
witness. 

8. — Other  Similar  Acts  of  Agent — ^Evidence. 

It  was  competent  for  plaintiff  to  prove  that  the  same  agent  had  delivered 
other  benefit  certificates  to  other  persons  than  the  member  named  therein,  con- 
trary to  the  regulations  of  the  order,  as  a  circumstance  tending  to  show  that 
said  regulations  were  not  binding.- 

4. — Amonnt  of  Assessment — ^When  Katerial. 

The  benefit  certificate  sued  on  provided  "that  the  payment  of  the  certificate 
will  be  based  upon  one  assessment  on  the  entire  beneficiary  membership." 
Evidence  of  the  amount  of  one  assessment  was  material  to  show  that  ono 
as:»essment  would  raise  the  amount  called  for  by  the  policy. 

5. — Damages  and  Attorney  Fees. 

The  appellant  being  a  mutual  benefit  organization,  doing  business  through 
local  camps,  is  not  included  in  the  penalty  imposed  by  article  3071  of  the 
Revised  Statutes. 

Appeal  from  the  District  Court  of  Hill.     Tried  below  before  Hon. 
0.  L.  l^ckett.    • 
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Brome  tl;  Burnett,  W.  E.  Spell  and  Lewis  &  Phillips,  for  appellant. — 
That  the  clerk  of  the  local  camp  could  not  waive  the  regulations  of  the 
order,  cited:  Matkin  v.  Supreme  Lodge,  82  Texas,  301;  McLendon  v. 
Woodmen  of  World,  64  S.  W.  Rep.,  36 ;  Wilcox  v.  Sovereign  Camp,  76 
Mo.  App.,  573;  McCoy  v.  Roman  C.  Ins.  Soc,  25  N.  E.  Rep.,  289. 

The  said  Carrington  and  appellee,  who  purported  to  act  for  him  on 
the  occasion  in  question  with  respect  to  obtaining  possession  of  the  cer- 
tificate, were  chargeable  with  notice  of  the  provisions  of  the  constitu- 
tion and  laws  of  appellant  with  respect  to  the  delivery  of  a  certificate 
and  the  limitations  upon  the  authority  of  Traylor  in  such  transaction 
and  that  he  was  only  authorized  to  deliver  the  certificate  to  Carrington 
in  person,  and  while  he  was  in  good  health.  Supreme  Ijodge  K.  P.  and 
Ladies  of  Honor  v.  Grace,  60  Texas,  569;  Splawn  v.  Chew,  60  Texas, 
535;  Sovereign  Camp  W.  of  W.  v.  Rothschild,  40  S.  W.  Rep.,  557; 
Bacon,  Ben.  Soc.  &  Life  Ins.,  sec.  426;  Conklin  v.  Supreme  Council, 
etc.,  38  Atl.  Rep.,  659,  and  cases  cited;  Niblach,  Ben.  Soc,  p.  195; 
McCoy  V.  Roman  Catholic  Mut.  Ins.  Co.,  25  N.  E.  Rep.,  289 ;  Lyons  v. 
Ass.  Rov.  Soc,  26  X.  E.  Rep.,  236 ;  Modem  Woodmen  of  Am.  v.  Tevis, 
117  Fed.  Rep.,  369;  Field  v.  National  Council,  89  N.  W.  Rep.,  773; 
Fraternal  U.  A.  v.  Hurlock,  75  S.  W.  Rep.,  539 ;  Fitzmaurice  v.  Mutual 
Life  Ins.  Co.,  84  Texas,  63 ;  Kempe  v.  Woodman  of  W.,  44  S.  W.  Rep., 
688. 

That  plaintiff  was  estopped  by  the  terms  of  the  policy  from  setting 
up  or  relying  on  any  action  on  the  part  of  the  agent :  Cook  v.  Standard 
Ace  Ins.  Co.,  84  Mich.,  12,  and  cases  cited;  Thompson  v.  Insurance  Co., 
104  U.  S.,  252;  Union  Mutual  Ins.  Co.  v.  Wilkinson,  13  Wall.,  222. 

Morrow  &  Smithdeal,  for  appellee. — That  the  appellant  was  bound  by 
the  action  of  Traylor,  clerk  of  the  local  camp,  in  delivering  the  policy, 
cited:  Northwestern  Life  Assn.  v.  Findlev,  68  S.  W.  Rep.,  696; 
Knights  of  P.  v.  Withers,  U.  S.  Sup.  Ct.  (Law.  Ed.),  book  44,  767; 
Knights  of  P.  v.  Bridges,  15  Texas  Civ.  App.,  196;  Washington  Life 
Ins.  Co.  V.  Berwald,  72  S.  W.  Rep.,  436 ;  Thornberg  v.  Farmers'  Life 
Ins.,  98  N.  W.  Rep.,  105 ;  Wingham  v.  Independent  Order  Foresters,  44 
Ore.,  543;  Morrison  v.  Insurance  Co.,  69  Texas,  353;  Whitesides  v.  Su- 
preme Conclave,  82  Fed.  Rep.,  275;  Daniher  v.  Grand  Lodge,  37  Pac. 
Rep.,  247;  New  York  Life  Ins.  Co.  v.  Smith,  41  S.  W.  Rep.,  685;  Mer- 
rill V.  Southwestern  Tel.  &  Tel.  Co.,  73  S.  W.  Rep.,  422 ;  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Neel,  26  S.  W.  Rep.,  788;  Order  of  Columbus  v. 
Fuqua,  60  S.  W.  Rep.,  1020. 

BOOKHOUT,  Associate  Justice. — Appellee  brought  this  suit  as 
the  beneficiary  in  a  certain  beneficiary  insurance  certificate  alleged  to 
have  been  issued  by  appellant.  It  was  in  substance  alleged:  That  ap- 
pellant was  a  fraternal  beneficiary  insurance  association,  or  life  insur- 
ance company,  incorporated  under  the  laws  of  the  State  of  Nebraska, 
doing  business  in  Texas,  writing  life  insurance,  and  issuing  policies  or 
certificates  of  life  insurance.  That  on  the  3d  of  September,  1902,  it  is- 
sued its  certificate  of  insurance  to  Raymond  L.  Carrington,  the  son  of 
appellee,  among  other  things  providing  that  the  said  Raymond  was  a 
member  of  the  local  camp  of  said  order  in  Hillsboro,  Texas,  and  while 
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in  good  standing  as  a  member  of  the  order  waH  entitled  to  participate 
in  its  beneficiary  funds  to  the  amount  of  $500  should  his  death  occur 
during  the  first  year  of  his  membership,  and  that  there  should  also  be 
paid  the  sum  of  $100  for  placing  a  monument  on  his  grave.  That  ap- 
pellee was  the  beneficiary  named  in  the  certificate,  and  that  the  said 
Baymond  died  during  the  first  year  of  his  membership,  having  at  the 
time  paid  all  dues  and  demands  made  upon  him  by  the  order  and  as  re- 
quired by  the  terms  of  the  insurance  contract,  by-laws  and  constitution 
of  the  order,  and  that  he  was  in  good  standing  and  entitled  to  partici- 
pate in  the  said  fund.  That  proof  of  his  death  was  duly  made,  and  by 
virtue  of  the  contract  appellant  became  liable  in  the  sum  of  $500  insur- 
ance, and  $100  for  the  placing  of  a  monument,  twelve  percent  damages, 
to  wit  $60,  and  reasonable  attorney's  fees,  to  wit  $250. 

On  the  14th  day  of  September,  1904,  appellant  filed  its  amended  an- 
swer, pleading  a  general  demurrer  and  general  denial,  and  specially,  it 
denied  that  the  said  Raymond  L.  Carrington  ever  became  a  member  of 
the  local  camp  of  appellant,  or  a  member  entitling  him  to  participate 
in  its  beneficiary  fund.  It  further  denied  that  there  was  ever  issued  or 
delivered  to  him  the  alleged  certificate  or  policy  of  insurance  sued  upon, 
or  any  other  policy  or  certificate  binding  it  to  pay  anyone  any  amount 
upon  his  death.  The  facts  relating  to  the  connection  of  the  said  Car- 
rin^on  to  appellant  were  specifically  set  out. 

Trial  of  the  case  was  had  before  a  jury,  and  resulted  in  a  verdict  and 
judgment  for  plaintiff  for  $803.83,  being  a  recovery  on  the  certificate 
of  $708.83  and  $100  attorney's  fees.    Defendant  appealed. 

Conclusions  of  fact — Appellant  is  a  fraternal  benefit  society  incor- 
porated under  the  laws  of  the  State  of  Nebraska.  It  operates  through 
subordinate  or  local  camps,  and  has  a  local  camp  at  Hillsboro,  known 
as  Willow  Camp  No.  86,  of  Hillsboro,  Texas.  M.  A.  Traylor  is  the 
clerk  of  said  local  camp  at  Hillsboro.  Baymond  L.  Carrington  made 
application  on  July  -31,  1902,  for  membership  in  the  order  and  to  be  en- 
titled to  participate  in  its  beneficiary  fund  in  case  of  his  death.  This 
application  was  duly  received  at  the  home  office  of  appellant,  and  on 
the  11th  of  August,  1902,  a  beneficiary  certificate  was  issued  by  it  and 
transmitted  to  M.  A.  Traylor,  clerk  of  the  local  camp  at  Hillsboro  for 
delivery  to  Eaymond  L.  Carrington  upon  compliance  by  him  with  the 
rules  of  the  order  and  the  terms  of  the  application  for  said  certificate. 
On  the day  of  September,  1902,  M.  A.  Traylor  delivered  the  bene- 
fit certificate  to  appellee,  the  mother  of  said  Raymond  L.  Carrington, 
with  knowledge  at  the  time  of  delivery  that  said  Raymond  L.  Carring- 
ton was  sick,  and  in  the  hospital  at  Sedalia,  Missouri,  for  treatment. 
Said  Traylor  was  the  agent  of  appellant,  and  had  authority  to  deliver 
said  benefit  certificate.  Mrs.  Carrington  paid  to  said  Traylor  $1.10,  the 
amount  due  by  Raymond  L.  Carrington  to  said  camp,  and  executed  an 
aeceptance  slip  in  the  name  of  Raymond  L.  Carrington  for  the  policy. 
The  acceptance  of  the  balance  due  from  Raymond  L.  Carrington  by 
M.  A.  Traylor,  and  the  delivery  of  the  policy  to  Mrs  Carrington  bv  him, 
knowing  at  the  time  that  Raymond  L.  Carrington  was  sick  and  under- 
going treatment,  was  a  waiver  of  the  written  regulations  of  the  appel- 
lant that  it  was  not  to  be  liable  on  the  beneficiarv  certificate  unless  the 
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same  was  delivered  to  the  insured  in  person,  and  while  in  good  health. 
Raymond  L.  Carrington  died  of  acute  Bright's  disease  in  October,  1902. 

Opinion. — It  is  contended  tliat,  as  the  terms  of  the  application  made 
by  Ra3'mond  L.  Carrington  for  the  benefit  certificate,  and  the  certificate 
itself,  and  the  constitution  and  by-laws  of  appellant,  each  provided 
that  no  liability  should  begin  on  the  certificate  until  delivered  to  Ray- 
mond L.  Carrington  in  person,  and  while  in  good  health,  and  the  un- 
disputed testimony  being  that  it  was  neither  delivered  in  person  nor 
while  in  good  health,  no  recovery  could  be  had  by  appellee.  The  cor- 
rectness of  this  contention  depends  upon  the  authority  and  power  con- 
ferred by  the  Sovereign  Camp  upon  M.  A.  Traylor  with  respect  to  the 
delivery  of  its  policies.  This  authority  is  to  be  determined  by  the  actual 
power  and  authority  conferred  upon  him,  and  not  by  the  name  which 
appellant  had  given  him,  nor  by  the  restrictions  contained  in  the  regu- 
lations of  the  order  if  these  regulations  were  contrary  to  the  actual 
power  which  he  possessed.  In  reference  to  his  authority  it  was  shown 
that  it  was  his  duty  to  deliver  the  certificate  of  insurance  to  the  mem- 
bers of  Willow  Camp  No.  86.  He  testified:  "It  was  discretionary 
with  me  to  withhold  the  policy  if  the  applicant  was  in  bad  health  and 
I  knew  that  fact."  He  further  stated :  "I  wouldn't  be  compelled  to  de- 
liver the  policy  if  I  knew  the  applicant  was  in  bad  health.  I  had  a  right 
to  withhold  the  policy,  and  was  not  compelled  to  deliver  it  to  any  per- 
son other  than  the  member  himself.  I  could  have  refused,  under  my 
authority,  to  have  delivered  the  policy  to  Mrs.  Carrington,  but  I  did  not 
refuse  to  deliver  it  to  her.  I  delivered  the  policy  to  Mrs.  Carrington, 
intending  at  the  time  that  the  policy  should  take  effect.  At  the  time  I 
delivered  the  policy  I  regarded  her  signature  as  sufficient,  and  so  stated 
to  her.  Mrs.  Carrington  paid  me  $1.10  when  she  took  up  the  policy. 
That  was  the  amount  due."  There  is  no  contention  that  there  was  any- 
thing due  on  the  policy  at  the  time  of  the  insured's  death.  At  the  time 
of  the  delivery  of  the  policy  sued  upon  M.  A.  Traylor  was  clerk  of  the 
camp  at  Hillsboro,  which  camp  the  insured  had  joined.  The  defendant 
had  no  other  way  of  delivering  policies  except  through  the  clerk  of  the 
local  camp  at  Hillsboro.  Traylor  knew  at  the  time  he  delivered  the 
policy  of  the  illness  of  the  insured.  This  evidence  makes  it  clear  that 
M.  A.  Traylor  was  more  than  a  mere  clerk  in  respect  to  delivering  the  pol- 
icy. He  held  himself  out  as  having  authority  to  deliver  the  policy  to  ap- 
pellee. He  did  deliver  it  to  her  knowing  that  the  insured  was  then 
sick.  He  informed  Mrs.  Carrington,  who  was  there  in  the  interest  of 
the  insured,  that  a  delivery  to  her  would  be  sufficient.  The  company 
had  entrusted  him  w^ith  the  policy  for  delivery.  He  had  the  power  to 
withhold  it  in  his  discretion,  but,  acting  for  the  company,  and  intend- 
ing, as  he  says,  to  bind  the  company,  he  delivered  it  and  accepted  the 
premium  therefor.  Mrs.  Carrington  knew  nothing  of  the  by-laws  of 
the  order,  and  was  not  chargeable  with  notice  thereof.  She  believed 
that  Traylor  had  the  authority,  which  he  claimed  to  have,  and  held 
himself  out  as  having,  to  deliver  the  policy  to  her  although  the  insured 
was  at  the  time  not  in  good  health.  If  Traylor  was  the  duly  authorized 
agent  of  the  company  in  respect  to  delivering  the  policy,  and  made  a 
deliver}'  in  violation  of  its  provisions,  the  appellant  was  bound.     The 
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association  is  a  corporation,  and  can  ouly  act  through  its  ulUccrb  autl 
agents,  and  any  oflScer  or  agent  empowered  to  act  for  it  in  respect  to  a 
particular  matter  is  in  such  matter  a  representative  of  the  association, 
and  his  acts,  done  within  the  scope  of  his  powers  and  authority  in  deliv- 
ering the  policy,  are  binding  on  the  association,  although  the  contract 
contains  a  general  clause  that  the  association  is  not  to  become  liable  un- 
less the  beneficiary  certificate  is  delivered  to  the  insured  in  person,  and 
while  in  good  health.  (Northwestern  Life  Assn.  v.  Findly,  68  S.  W. 
Rep.,  696;  Knights  of  P.  v.  Withers,  177  U.  S.,  260;  Knights  of  P.  v. 
Bridges,  15  Texas  Civ.  App.,  196;  W^ashington  Life  Ins.  Co.  v.  Ber- 
wald,  72  S.  W.  Sep.,  436.)  For  a  full  discussion  of  the  principles  an- 
nounced, reference  is  made  to  the  opinion  of  Judge  Templeton  in  the 
case  of  Northwestern  Life  Association  v.  Findly,  supra.  Traylor  hav- 
ing been  charged  with  the  duty  of  delivering  the  policy,  and  vested 
with  discretionary  powers  with  respect  thereto,  had  authority  to  waive 
the  written  regulations  of  the  contract  relating  to  the  manner  of  deliv- 
erv.  (See  authorities  above  cited;  also  Thomberg  v.  Farmers'  Life 
Assn.,  98  N.  W.  Rep.,  105;  Morrison  v.  Insurance  Co.,  69  Texas,  353; 
Whitesides  v.  Supreme  Conclave,  82  Fed.  Rep.,  275;  Order  of  Colum- 
bus V.  Fuqua,  60  S.  W.  Rep.,  1020.) 

Appellant  argues  that  the  law  applicable  to  agents  of  ordinary  life 
insurance  companies  does  not  apply  to  the  acts  of  subordinate  officers 
of  a  mutual  life  insurance  society,  and  that  such  officer  can  not  waive 
the  regulations  of  the  order  which  relate  to  the  substance  of  the  con- 
tract. ITiis  argument  is  answered  by  the  opinion  in  the  case  of  Knights 
of  P^ihias  V.  Bridges,  supra,  wherein  it  is  held  that  "the  inferior  lodges 
and  their  officers,  acting  within  the  scope  of  their  authority,  are  the 
agents  of  the  order,  and  that  their  knowledge  of  facts  affecting  their 
duties  would  be  notice  to  the  Supreme  Lodge  of  such  facts,  as  in  the 
case  of  agents  of  ordinary  insurance  companies.*' 

The  trial  court  instructed  the  jury  substantially  in  accordance  with 
the  principles  above  announced,  llie  charge  is  complained  of  in  appel- 
lant's fourteenth,  fifteenth,  sixteenth  and  eighteenth  assignments  of  er- 
ror, which  assignments  are  overruled.  Nor  did  the  court  err  in  refusing 
the  appellant's  special  charges,  the  refusal  of  which  is  complained  of  in 
the  ninth,  tenth,  eleventh  and  twelfth  assignments. 

2.  It  is  insisted  that  the  court  erred  in  excluding  from  the  jury  part 
of  the  answer  of  the  witness  J.  F.  Yates,  in  response  to  the  following 
interrogatory:  "When  did  you  first  learn  of  the  condition  that  existed 
with  reference  to  the  alleged  delivery  of  this  certificate,  at  the  time  of 
the  alleged  delivery,  with  respect  to  the  health  at  that  time  of  the  said 
Raymond  L.  Carrington,  and  to  whom  the  alleged  delivery  of  said  cer- 
tificate was  made?  If  you  did  learn  with  reference  thereto,  state  what 
you  did  upon  receiving  such  information.  What  was  done,  if  anything, 
with  reference  to  any  sum  of  money  that  may  have  been  paid  upon  such 
certificate  ?  At  the  time  any  such  sums  were  received  by  you,  state  what 
knowledge  as  to  the  health  of  the  said  Carrington,  as  to  the  circum- 
stances under  which  the  alleged  delivery  was  made."  To  this  question 
the  witness  answered  in  part:  "The  first  intimation  received  by  the 
defendant,  or  any  one  of  the  officers  of  the  defendant,  or  the  alleged  dc' 
Vol.  XLI.  Civil— 8. 
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livery  of  said  certificate,  with  respect  to  the  health  of  Carrington  at  the 
time,  and  as  to  Avhom  the  alleged  deliver}-  was  made^  was  received  in 
November,  1902.'*  The  court  sustained  the  exception  to  that  part  of 
the  answer  underscored  on  the  ground  that  it  was  the  conclusion  of  the 
witness.  To  this  ruling  appellant  excepted.  Eliminating  the  part  of 
the  sentence  excluded,  the  part  admitted  reads:  "The  first  intimation 
received  by  the  defendant  as  to  whom  the  alleged  delivery  of  the  cer- 
tificate was  made  was  received  in  November,  1902."  It  seems  clear 
that,  insofar  as  the  witness  answered  as  to  the  knowledge  of  other  offi- 
cers of  the  association,  his  answer  was  hearsay  and  the  conclusion  of  the 
witness.  The  witness  did  testify,  in  answer  to  another  interrogatory, 
that  he  had  no  knowledge,  and  believed  none  of  the  sovereign  officers 
of  defendant  had  any  knowledge,  of  the  condition  that  existed  with  ref- 
erence to  the  certificate  at  the  time  it  is  alleged  to  have  been  received. 
His  answers  further  showed  that  he  had  no  information  as  to  the  health 
of  Carrington  at  the  time  of  the  delivery.  There  was  no  error  in  the 
court's  action  in  excluding  the  testimony. 

3.  While  the  witness  Jetton  was  on  the  stand  in  behalf  of  the  plain- 
tiff counsel  asked  witness  who  delivered  to  him  his  brother's  policy. 
Counsel  for  defendant  objected  to  his  answer  for  the  reason  that  it  was 
an  attempt  to  bind  the  company  by  the  action  of  Traylor,  clerk  of  the 
camp,  in  an  entirely  different,  separate  transaction,  at  a  different  time 
and  date;  it  is  irrelevant  without  the  knowledge  and  consent  of  defend- 
ant. The  court  overruled  defendant's  objection,  and  the  witness  an- 
swered that  M.  A.  Traylor  delivered  his  (witness'  brother's  policy)  to 
him  (the  witness),  and  he  (witness)  signed  the  acceptance  slip  for  his 
brother,  and  signed  the  policy  for  his  brother,  and  that  Traylor  deliv- 
ered the  policy  to  him. 

The  witness  C.  B.  Jetton  had  testified  that  he  was  a  member  of  Wil- 
low Camp  No.  86,  and  had  a  brother  who  joined  the  camp  after  the 
witness  did;  that  he,  witness,  received  his  brother's  policy  and  signed 
the  acceptance  slip  for  him.  This  evidence  was  admissible  as  a  circum- 
stance tending  to  show  that  M.  A.  Traylor,  clerk  of  the  local  camp,  was 
authorized  to  deliver  policies  in  a  manner  different  from  that  prescribed 
in  the  by-laws. 

4.  Error  is  assigned  to  the  action  of  the  court  in' permitting  plain- 
tiff's witness,  M.  L.  Wigginton,  to  answer  the  following  question:  "Are 
you  acquainted  with  the  financial  condition  of  the  Woodmen  of  the 
World?"  The  witness  answered  that  he  was;  that  he  received  monthly 
a  statement  sent  out  from  headquarters  of  the  Woodmen  of  the  World, 
giving  the  status  of  the  various  funds,  including  the  beneficiary  funds, 
and  that  this  statement  showed  that  at  the  time  of  this  trial  the  Sov- 
ereign Camp  of  the  Woodmen  of  the  World  had  a  beneficiary  fund  of 
about  one  million  and  a  half  dollars;  that  at  the  time  Carrington  joined 
the  camp  its  membership  was  more  than  three  hundred  thousand  (300,- 
000),  and  its  beneficiary  fund  was  in  proportion;  that  the  monthly  pay- 
ments received  from  members  was  about  $500,000.  The  objection  was 
that  the  evidence  was  immaterial  and  irrelevant.  The  beneficiary  cer- 
tificate sued  on  provided:  "That  the  payment  of  the  certificate,  or  any 
part  thereof,  will  be  based  upon  one  assessment  on  the  entire  benefi- 
ciary membership  of  this  order  in  good  standing,  the  full  amount  when 
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BO  paid  in  no  case  to  exceed  the  amount  of  one  assessment/^  etc.  The 
testimony  of  Wigginton  was  material  to  show  that  one  assessment  of  the 
membership  was  sufficient  to  raise  the  amount  called  for  by  the  policy. 

5.  It  is  insisted  under  proper  assignment  that  the  verdict  of  the 
jury  in  findings  and  the  judgment  of  the  court  in  decreeing  in  appel- 
lee's favor  for  twelve  percent  damages,  and  for  attorney's  fees  under  the 
certificate  sued  on,  are  contrary  to  law,  and  that  no  such  recovery  can 
be  had  against  appellant  for  that  it  is  a  mutual  benefit  association.  This 
insistence  must  be  sustained.  The  appellant,  not  being  a  life  or  health 
insurance  company,  was  not  liable  for  the  penalty  imposed  by  article 
3071  of  the  Bevised  Statutes.  Article  3T)92  expressly  provides  that  the 
provisions  of  this  chapter  (the  chapter  relating  to  insurance)  shall  in 
no  wise  apply  to  mutual  benefit  organizations  doing  business  in  this 
State  through  lodges  or  councils.  The  appellant  is  a  mutual  benefit 
society,  and  does  business  through  local  camps,  and  is  not  included  in 
the  statute.  (American  Legion  of  Honor  v.  Story,  97  Texas,  264;  Le- 
gion of  Honor  v.  Larmour,  81  Texas,  71.) 

It  follows  that  the  trial  court  erred  in  rendering  judgment  for  twelve 
percent  damages  and  the  attorneys'  fees.  As  this  amount  is  shown  by 
the  record,  the  judgment  will  be  reformed,  and  said  sums  deducted,  and 
judgment  rendered  for  appellee  for  the  amount  of  the  verdict  less  these 
sums. 

Reformed  and  rendered. 


W.  T.  Williams  et  al.  v.  W.  T.  Armistead,  Trustee,  et  al. 

Decided  November  25,  1905. 

1. — ^Tmst  Deed — ^Power  of  Sale — Eevocation  by  Death. 

The  death  of  a  purchaser  of  land  encumbered  by  a  deed  of  trust  lien 
revokes  the  power  of  the  trustee  to  sell  pending  an  administration  by  an  in- 
dependent executor  as  well  as  where  the  administration  is  by  the  Probate  Court 
under  the  statute. 


-Void  Bale— Satisfaotlon. 
Where  a  debtor  secured  by  a  trust  deed  accepted  in  satisfa<!tion  of  his 
debt  a  sum  realized  from  a  void  sale  of  the  property  made  by  a  substituted 
trustee,  such  payment,  not  being  made  with  money  furnished  by  the  mortgagor 
or  his  vendee  nor  by  their  procurement  or  solicitation,  did  not  enure  to  their 
benefit  and  constituted  no  bar  to  the  execution  of  the  trust. 

8. — Same— Power  to  Sell — Limitationi. 

That  a  debt  secured  by  deed  of  trust  is  barred  by  the  statute  of  four 
years*  limitation  does  not  affect  the  power  to  sell  conferred  by  the  trust  deed. 

4. — Same — ^Limitationi. 

One  who  bought  land  encumbered  by  a  deed  of  trust  could  not,  in  a  suit 
by  him  to  enjoin  the  execution  of  the  trust  deed,  invoke  the  statutes  of  limita- 
tions  of  three,  five  and  ten  years  applicable  to  claims  for  land. 

Appeal  from  the  District  Court  of  Marion.    Tried  below  before  Hon. 
P.  A.  Turner. 

Geo.  T.  Todd,  Chas,  S,  Todd  and  F,  H.  Prendergast,  for  appellants. — 
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A  subsisting  independent  executorship  under  a  will  duly  probated  is  an 
'^administration"  of  the  estate  of  the  decedent  in  contemplation  of  law. 
Todd  V.  Willis,  66  Texas,  707;  Black  v.  Rockmore,  50  Texas,  97;  Roy 
V.  Whitaker,  92  Texas,  346;  Freeman  v.  Tinsley,  40  S.  W.  Rep.,  837; 
Swearingen  v.  Williams,  67  S.  W.  Rep.,  1061. 

Administration  of  the  estate  of  W.  J.  Williams,  appellant's  testator, 
being  still  open,  and  having  been  continuously  pending,  the  power  of 
the  trustee  to  sell  the  land  is  revoked  or  suspended,  because  the  exercise 
thereof  would  be  in  contravention  of  the  probate  laws,  the  statutory 
remedy  of  the  holder  of  the  lien  on  the  land  being  suit  against  the  in- 
dependent executor  to  subject  the  land  to  the  lien.  Rev.  Stats.,  arts. 
1995-2005;  Robertson  v.  Paul,  16  Texas,  472;  Buchanan  v.  Monroe,  22 
Texas,  537;  Whitwine  v.  May,  96  Texas,  317;  Black  v.  Rockmore,  50 
Texas,  97;  Rogers  v.  Watson,  81  Texas,  403;  Bradford  v.  Knowles,  86 
Texas,  508;  Swearingen  v.  Williams,  67  S.  W.  Rep.,  1061,  1062. 

The  fifth  paragraph  of  the  amended  petition  distinctly  and  fully 
alleges  payment  and  satisfaction  of  the  note  and  trust  deed  to  appellee 
E.  W.  Taylor.  This  being  admitted  by  the  general  demurrer,  it  was 
manifest  error  to  sustain  such  demurrer.  Brown  v.  Mitchell,  1  Posey 
U.  C,  373;  Gray  v.  Herman,  6  L.  R.  A.,  691;  Pelton  v.  Knapp,  21 
Wis.,  64 ;  Putney  v.  Famham,  27  Wis.,  187 ;  Leavitt  v.  Morrow,  6  Ohio 
St.,  71-81. 

The  statutes  of  limitations  of  three,  five  and  ten  years,  based  on 
actual,  continuous  and  adverse  possession  of  the  land,  are  fully  pleaded 
in  paragraph  10  of  the  amended  petition,  and,  being  admitted  by  the 
general  demurrer,  the  court  erred  in  sustaining  such  demurrer.  Tin- 
nen  v.  Mebane,  10  Texas,  246;  Pearson  v.  Burditt,  26  Texas,  157; 
Kennedy  v.  Baker,  59  Texas,  150;  Reed  v.  West,  47  Texas,  248;  Early 
V.  Sterrett,  18  Texas,  117. 

John  W.  Wray,  for  appellees. — While  the  attempted  execution  of  the 
power  by  the  substitute  trustee  was  invalid,  nevertheless  the  pa3rment 
by  the  purchaser  at  the  sale  of  the  consideration  for  the  land  resulted 
in  an  equitable  transfer  to  him,  and  those  acquiring  title  through  him, 
of  the  note  and  deed  of  trust.  Jones  on  Mortgages,  sec.  812;  Long  v. 
Long,  19  S.  W.  Rep.,  537 ;  Salvage  v.  Havdock,  44  Atl.  Rep.,  696 ;  Cook 
V.  Cooper,  22  Pac.  Rep.,  945;  Hodgkin  v.' McVeigh,  10  S.  E.  Rep.,  1065. 

When  Williams,  who  purchased  the  land  from  Smith,  died,  making 
a  will  with  an  independent  executor,  and  naming  appellant  herein  as 
such  executor,  who  qualified  under  the  will  as  such  executor  and  pro- 
ceeded with  the  administration  of  the  estate  independent  of  the  Pro- 
bate Court,  it  did  not  require  of  Taylor,  or  the  holder  of  the  said  in- 
debtedness and  deed  of  trust,  to  present  the  same  for  allowance  and  ap- 
proval by  said  independent  executor,  and  any  such  act  would  have  been 
an  absolute  nullitv,  and  the  statute  of  limitations  has  no  application. 
Smyth  V.  Caswell,^65  Texas,  379 ;  Roy  v.  Whitaker,  50  S.  W.  Rep.,  493. 

An  independent  executor  practically  wears  the  decedent's  shoes  so  far 
as  the  management  of  the  estate  is  concerned.  He  is  the  trustee  chosen 
by  the  decedent,  with  extensive  powers,  who  confides  to  him  the  decision 
of  the  justness  of  the  claims,  the  conversion  of  the  estate  into  money, 
and  the  exercise  of  a  sound  discretion  in  all  the  aflEairs  pertaining  to  its 
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management  and  disposition.     Stevenson  v.   Roberts,  64  S.  W.   Rep., 
231 ;  Altgelt  v.  Mernitz,  83  S.  W.  Rep.,  894. 

RAINEY,  Chief  Justice. — This  is  an  injunction  suit  brought  by 
W.  T.  Williams,  as  executor,  Emma  Wareham  and  Helen  D.  Smith, 
against  W.  T.  Armistead,  trustee,  and  E.  W.  Taylor,  to  enjoin  them 
from  foreclosing  a  trust  deed  by  selling  the  land  specified  in  said  trust 
deed.  A  general  demurrer  was  sustained  to  plaintiffs'  petition,  and 
plaintiffs  declining  to  amend,  the  suit  was  dismissed,  except  as  to  the 
claim  of  Emma  Wareham,  whose  claim  to  sixty  acres  of  the  land  in 
Marion  County  was  confessed,  and  judgment  to  the  extent  of  sixty 
acres  was  rendered  in  her  favor,  from  which  there  is  no  appeal.  Wil- 
liams and  Smith  appeal. 

The  facts  stated  in  the  petition  are  that  on  May  27,  1887,  J.  T.  Smith 
conveyed  to  W.  T.  Armistead  in  trust,  with  power  of  sale,  certain  lands 
to  secure  the  payment  of  a  note,  with  interest,  etc.,  executed  hv  said 
Smith  to  E.  W.  Taylor.  That  on  June  1,  1903,  the  said  W.  T.  Armi- 
stead,  as  trustee,  advertised  under  said  deed  of  trust  said  land  to  hv  sold 
on  July  7,  1903,  to  prevent  which  the  injunction  heroin  was  sued  out. 
The  petition  further  sets  out  that  said  J.  T.  Smitli,  on  February  1, 
1889,  by  w^arranty  deeds,  sold  and  conveyed  said  land,  part  to  W.  J. 
Williams  and  part  to  Mrs.  Grey,  which  last  part  is  now  owned  l)y 
Mrs.  Wareham.  That  on  April  2,  1889,  by  an  unlawfully  substituted 
trustee,  said  land  was  advertised  and  sold,  and  bouglit  in  by  one  Con- 
nery  for  an  amount  sufficient  to  pay  off  and  cancel  said  indebtedness, 
which  amount  was  paid  to  and  accepted  by  said  Taylor  in  satisfaction 
thereof,  whereby  said  mortgage  lien  was  extinguished. 

On  March  4,  1894,  more  than  four  years  after  the  maturity  of  said 
note,  said  W.  J.  Williams  died,  leaving  a  will  appointing  W.  T.  Wil- 
liams as  independent  executor  of  his  estate,  who  qualified  as  such,  which 
administration  is  still  open  and  pending,  and  that  by  reason  of  which 
the  powers  of  W.  T.  Armistead  to  sell  under  said  trust  deed  w^ere  extin- 
guished. On  September  3,  1897,  J.  T.  Smith  died,  leaving  Helen  D. 
Smith  as  his  only  heir.  That  a  suit  was  brought  by  W.  T.  Williams,  as 
executor,  against  the  parties  claiming  an  interest  in  said  land,  to  re- 
cover said  land,  in  which  it  was  decreed  that  the  sale  of  the  land  by  the 
substituted  trustee  under  said  deed  of  trust  was  a  nullity,  and  title  to 
said  land  was  decreed  to  be  in  W.  T.  Williams,  as  executor.  Statute  of 
limitation  was  plead  to  the  note,  and  the  three,  five  and  ten  years  stat- 
utes of  limitation  as  to  the  land  was  also  plead. 

The  foregoing  states  the  substance  of  the  petition  with  sufficient  cer- 
tainty to  disclose  the  points  made,  upon  which  a  recovery  is  based,  and 
which  were  set  forth  in  the  petition  with  sufficient  and  proper  aver- 
ments. By  the  allegations  of  the  petition  it  is  shown  that,  after  the 
execution  of  the  trust  deed.  Smith  conveyed  the  land  to  W.  J.  Williams, 
who  subsequently  died.  When  Williams  took  the  land  it  remained  en- 
cumbered, and  was  subject  to  the  payment  of  said  debt  secured  by  the 
trust  deed.  While  Williams,  during  his  lifetime,  held  the  equity  of 
redemption  in  said  land,  it  was  subject  to  the  provisions  of  the  deed  of 
trust,  which  provisions  could  have  been  executed  without  the  interven- 
tion of  a  court  during  his  lifetime.     But  AV.  J.  Williams  bavin?  died 
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before  the  trustee  in  the  mortgage  exercised  the  power  to  sell,  and  the 
estate  of  said  Williams  being  administered  by  an  independent  executor, 
the  power  to  sell  is  revoked,  and  the  only  power  to  now  sell,  at  least, 
pending  the  administration,  rests  in  the  proper  court.  (Buchanan  v. 
Monroe,  22  Texas,  537;  Whitmire  v.  May,  96  Texas,  317.)  But  it  is 
insisted  that  a  different  rule  prevails  where  an  independent  executor,  as 
in  this  case,  is  administering  the  estate,  and  where  the  estate  is  being 
administered  by  the  Probate  Court  under  the  statute.  It  is  true,  in  the 
first  instance,  that  a  decedent  by  will  may  empower  his  executor  to  ad- 
minister his  estate  in  a  particular  way  without  the  interference  of  the 
Probate  Court,  except  in  certain  contingencies,  while  in  the  latter  the 
estate  is  administered  under  the  directions  of  the  Probate  Court  in  ac- 
cordance with  the  statutes  relating  to  estates.  Notwithstanding  there 
is  a  difference  between  the  two  characters  of  administration,  the  eflFect 
is  the  same  as  to  the  exercise  of  the  powers  conferred  upon  the  trustee. 
The  case  of  Buchanan  v.  Monroe,  supra,  announces  the  rule  that  the 
death  of  a  purchaser  of  land  encumbered  with  a  deed  of  trust  revokes 
the  power  of  the  trustee  to  sell,  and  a  foreclosure  could  only  be  enforced 
in  the  courts.  This  doctrine  is  adhered  to  by  the  Supreme  Court  in  a 
recent  decision — ^Whitmire  v.  May,  supra.  If  the  death  of  the  one  hold- 
ing the  equity  of  redemption  revokes  the  power  to  sell,  we  can  see  no 
difference  as  to  how  the  estate  is  being  administered,  so  it  is  being  done 
in  accordance  with  law.  (Black  v.  Eockmore,  50  Texas,  88.)  But  we 
are  not  without  authority  on  this  exact  proposition.  The  case  of 
Swearingen  v.  Williams  (28  Texas  Civ.  App.,  559,  67  S.  W.  Rep.,  1061) 
is  precisely  in  point,  and  reference  to  said  case  is  made  for  the  discus- 
sion therein  by  Chief  Justice  James,  who  rendered  the  opinion.  We  are 
of  the  opinion  that  the  allegations  relating  to  the  foregoing  proposi- 
tion set  forth  a  good  cause  of  action,  and  the  court  erred  in  sustaining 
the  demurrer. 

The  allegations  in  reference  to  Taylor  being  paid,  and  the  powers 
of  W.  T.  Armistead,  trustee,  being  annulled  by  such  payment,  etc.,  con- 
stitute no  bar  to  the  execution  of  said  trust,  because  the  petition  shows 
that  such  money  as  was  received  by  Taylor  came  through  a  void  sale 
(Bemis  v.  Williams,  Exr.*,  32  Texas  Civ.  App.,  393,  74  S.  W.  Rep., 
332),  which  money  was  not  furnished  by  either  Smith  or  Williams,  nor 
by  their  procurement  or  solicitation.  The  plaintiffs  are  in  no  attitude 
to  ask  relief  by  reason  of  such  payment,  as  it  did  not  inure  to  their 
benefit. 

That  the  debt  was  barred  by  the  statute  of  four  years  limitation  does 
not  affect  the  power  to  sell.  In  a  proceeding  in  court  to  foreclose,  such 
a  plea  would  prevail,  but  in  this  case  the  power  of  sale  is  only  revoked 
by  the  death  of  Williams.  Nor  do  we  think  there  is  any  merit  in  the 
plea  of  three,  five  and  ten  years  statute  of  limitation.  These  statutes 
only  apply  to  the  claim  for  land,  and  as  Williams  took  the  land  subject 
to  the  trust  deed,  as  to  that  he  occupies  the  same  position  as  Smith,  who, 
we  think,  could  not  interpose  such  limitation. 

The  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 

Writ  of  error  dismissed  for  want  of  jurisdiction. 
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T.  W.  Shearer  v.  Gaar,  Scott  &  Co. 

Decided  November  27,  1905. 

1. — TraetloB  Engine— Contract  of  Bale — ^Warranties — ^Waiver. 

A  contract  of  sale  with  ita  warranties  and  stipulations  considered,  and 
held,  that  the  defendant,  by  his  failure  to  complj  with  the  terms  of  the  con- 
tract signed  by  him,  had  released  the  plaintiff  from  all  liability  upon  its  war- 
ranties. 

8. — ^Harmless  Error. 

Because  the  defendant  had  released  the  plaintiff  from  liability  upon  its 
warranties,  the  action  of  the  court  in  sustaining  an  exception  to  defendant's 
plea  in  reconvention  and  in  excluding  evidence  in  support  of  said  plea,  if  error 
at  all,  was  harmless  error. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Robert  G.  Street. 

J,  R.  Davis  and  H,  E.  Marshall,  for  appellant. — The  court  erred  in 
sustaining  plaintiff's  special  exception  to  that  part,  of  defendant's  an- 
swer wherein  defendant  plead  in  reconvention  for  consequential  dam- 
ages on  account  of  delay  in  the  building  of  defendant's  canal,  and  money 
expended  and  time  lost  in  endeavoring  to  make  the  machine  run  and  per- 
form the  work  for  which  it  was  sold  to  defendant,  because  defendant's 
pleadings  showed  that  said  damages  were  within  the  contemplation  of  the 
parties  at  the  time  said  engine  was  sold  and  contract  made.  Aultman  & 
T.  Co.  V.  Hefner,  67  Texas,  59 ;  Jones  v.  George,  61  Texas,  345 ;  Dean  Co. 
V.  Standifer,  11  Texas  Ct.  Sep.,  414;  Beeman  v.  Banta,  16  Am.  St.  Rep. 
(X.  Y.),  779;  Houchins  v.  Williams,  25  S.  W.  Rep.,  730;  McCaa  v. 
Drug  Co.,  62  Am.  St.  Rep.  (Ala.),  88;  Aultman  T.  Co.  v.  Cappleman, 
10  Texas  Ct.  Rep.,  961. 

The  defendant,  under  his  pleadings,  could  show  that  the  engine  in 
controversy  had  been  sold  by  plaintiff  for  the  purpose  of  being  used  by 
defendant  for  the  purpose  of  pulling  an  elevator  grader,  and  that,  with 
full  knowledge  of  what  it  would  be  used  for,  plaintiff  warranted  and 
guaranteed  it  for  that  purpose  before  it  was  ordered  by  defendant  and 
before  defendant  had  seen  same.  Dean  Co.  v.  Standifer,  11  Texas  Ct. 
Rep.,  414;  Cash  v.  DeLong,  53  S.  W.  Rep.,  1037;  Beeman  v.  Banta,  16 
Am.  St.  Rep.  (N.  Y.),  779;  McCaa  v.  Elam  Drug  Co.,  62  Am.  St.  Rep. 
(Ala.),  88. 

Before  the  engine  was  sold,  and  before  it  was  seen  by  defendant, 
plaintiff  represented  that  it  was  adapted  to  pulling  an  elevator  grader, 
and  defendant,  having  advised  plaintiff  that  he  relied  on  plaintiff's 
judgment  and  representations,  plaintiff  thereby  became  bound  as  on  an 
express  warranty,  which  said  warranty  was  collateral  to  the  contract  of 
sale,  and  a  failure  of  the  engine  to  perform  the  work  for  which  it  was 
sold  was  a  breach  of  said  warranty  by  plaintiff,  which  defendant  could 
urge  as  a  defense  to  a  suit  for  the  purchase  price,  or  bring  an  independ- 
ent action,  and  said  excluded  testimony  was  admissible  on  that  ground. 
Dean  Co.  v.  Standifer,  11  Texas  Ct.  JRep.,  414;  McCaa  v.  Elam  Drug 
Co..  63  Am.  St.  Rep.,  88;  Pacific  Guano  Co.  v.  Mullen,  66  Ala.,  582; 
Benjamin  on  Sales,  sees.  157,  48/) ;  Dcniing  v.  Foster,  42  N.  H.,  174. 
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While  appellant  insists  that  he  does  not  have  to  show  fraud  in  order 
to  avail  himself  of  the  defense  of  breach  of  warranty,  on  account  of  the 
worthlessness  of  the  engine  for  the  purpose  for  which  it  was  sold,  yet, 
if  he  be  mistaken  in  that,  his  answer  alleges  the  facts,  and  if  those  facts 
constitute  fraud  the  plea  is  suflScient,  although  it  does  not  specifically 
denominate  such  facts  fraud.  It  is  not  necessary  to  show  fraud  or  de- 
ceit. Nations  v.  Love,  26  S.  W.  Bep.,  232 ;  McCaa  v.  Elam  Drug  Co., 
62  Am.  St.  Bep.,  88 ;  Perry  v.  Johnson,  59  Ala.,  648. 

When  machinery  or  other  property  is  sold  by  a  party  to  be  used  for 
a  particular  purpose,  and  it  is  unfit  for  said  purpose,  the  vendee  can 
defeat  an  action  for  the  purchase  price  by  pleading  and  proving  those 
facts  in  offset  to  plaintiff's  suit.  Dean  Co.  v.  Standifer,  11  Texas  Ct. 
Bep.,  414;  Mills  v.  Johnson,  3  Texas  Civ.  App.,  359;  Danner  v.  Fort 
Worth  Implement  Co.,  18  Texas  Civ.  App.,  621;  Aultman  T.  Co.  v. 
Hefner,  67  Texas,  59 ;  Bonham  Cotton  Press  Co.  v.  McKellar,  86  Texas, 
701 ;  Beeman  v.  Banta,  16  Am.  St.  Bep.,  779. 

The  court  erred  in  holding  that  the  defendant  failed  to  notify  plain- 
tiff of  breaks  and  defective  condition  of  the  engine  in  time  to  have  the 
contract  rescinded,  because  the  evidence  shows  that  plaintiff  did  have 
such  notification,  and  further  shows  plaintiff  had  its  experts  and  em- 
ployes, from  the  time  said  engine  was  delivered  up  till  the  time  it  was 
abandoned,  working  on  and  with  said  engine,  and  that  plaintiff  was  well 
aware  all  of  the  time  of  the  exact  condition  of  the  engine. 

The  warranty  for  the  particular  purpose  for  which  the  engine  was 
sold,  as  plead  by  defendant,  was  not  part  of  the  contract  which  plaintiff 
introduced  in  evidence,  but  is  a  collateral  and  independent  matter,  by 
which  plaintiff  vouched  for  the  fitness  of  the  engine  for  the  purpose  for 
which  it  was  sold.  Such  warranties  are  always  collateral  to  the  con- 
tract of  sale.  Dean  Co.  v.  Standifer,  11  Texas  Ct.  Bep.,  414;  Cash  v. 
De  Long,  53  S.  W.  Bep.,  1037. 

Crook  &  Harris,  for  appellee. — If  we  should  admit  that  all  the  errors 
complained  of  were  committed,  still  the  judgment  was  the  only  one  that 
could  have  been  rendered  under  the  pleadings  and  evidence,  because  it 
is  undisputed  that  defendant  did  not  return  the  machinery,  nor  offer 
to  return  it,  to  Dayton,  Texas,  where  he  received  it,  nor  notify  plaintiff 
at  Bichmond,  Indiana,  that  he  had  so  returned  it,  as  required  by  the 
written  contract.  The  general  rule  that  a  defendant  may  decline  to  re- 
turn an  article  which  is  alleged  to  be  wholly  worthless,  or  where  there 
is  an  express  warranty,  has  no  application  where  the  contract  stipulates 
for  such  return  as  a  condition  precedent  to  rescission,  or  as  a  remedy 
for  breach  of  the  warranty.  Case  Machine  Co.  v.  Hall,  7  Texas  Ct. 
Bep.,  471,  73  S.  W.  Bep.,  835,  and  cases  there  cited;  Haynie  v.  Piano, 
11  Texas  Ct.  Bep.,  146,  and  cases  there  cited;  Aultman  v.  McKinney, 
26  S.  W.  Bep.,  267;  Mechem  on  Sales,  sec.  1396,  and  cases  there  cited. 

A  written  warranty  excludes  proof  of  a  parol  one,  and  an  express 
warranty  excludes  the  possibility  of  another  and  implied  one  respect- 
ing the  same  subject  matter.  Case  Machine  Co.  v.  Hall,  7  Texas  Ct, 
Bep.,  469;  Aultman  v.  McKinney,  26  S.  W.  Bep.,  268;  Seitz  v.  Brewers' 
Befrg.  Co.,  141  F.  S.,  510,  35  L.  Ed.,  837:  Webster's  Dictionary,  under 
"Hor9o-j>ower." 
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The  measure  of  damages  on  a  breach  of  warranty  is  the  difference  be- 
tween the  value  of  the  article  as  it  is  and  as  it  was  represented  to  be. 
Wright  V.  Davenport,  44  Texas,  167;  Stark  v.  Alford,  49  Texas,  275; 
Snyder  v.  Baker,  34  S.  W.  Rep.,  981 ;  Russell  v.  Walker,  1  App.  Civ., 
sec.  889;  Miles  v.  Patterson,  2  App.  Civ.,  sec.  783. 

Where  on  the  sale  of  personalty  a  warranty  is  given,  and  the  pur- 
chaser is  required  to  give  notice  both  to  the  vendor  and  his  agent  of  al- 
leged defects  in  the  property,  the  vendee  can  not  recover  for  a  breach 
of  warranty  where,  though  he  gave  notice  to  the  agent,  he  did  not  to 
the  vendor,  as  stipulated  for,  unless  there  is  a  waiver  of  the  stipulation, 
which  has  to  be  specially  plead.  Aultman  v.  York,  20  S.  W.  Rep.,  861 ; 
Fahey  v.  Esterly  Machine  Co.,  3  N.  Dak.,  220,  44  Am.  St.  Rep.,  557; 
Aultman  v.  Gunderson,  6  S.  Dak.,  226,  55  Am.  St.  Rep.,  842. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellee, a  corporation  organized  and  chartered  under  the  laws  of  the 
State  of  Indiana,  against  appellant,  to  recover  upon  two  promissory 
notes  for  the  sum  of  $641.66  each,  and  to  foreclose  a  mortgage  given 
by  appellant  upon  a  traction  engine  described  in  the  petition,  to  secure 
the  pa^'ment  of  said  notes. 

The  defendant  answered  by  general  demurrer  and  general  denial,  and 
by  special  plea,  in  which  it  is  averred  in  substance:  That,  about  the 
27th  of  June,  1902,  he  was  desirous  of  purchasing  a  traction  engine  to 
be  used  in  drawing  and  pulling  an  elevator  grader  for  grading  his  rice 
canal;  that  he  was  ignorant  of  the  character  and  kind  of  engine  re- 
quired for  such  work;  that  he  informed  plaintiff  and  its  agent  of  these 
facts,  and  that  he  relied  on  it  to  furnish  an  engine  suitable  for  such 
work ;  and  plaintiff,  with  knowledge  of  these  facts,  represented  and  guar- 
anteed to  defendant  that  it  could  furnish  an  engine  such  as  desired, 
and  such  as  wjould  perform  in  a  satisfactory  manner  the  work  of  pull- 
ing said  elevator  grader,  and  defendant,  relying  on  such  representations, 
ordered  from  plaintiff  the  twenty-two  horsepower  compound  traction 
engine  in  controversy,  and  promised  to  pay  therefor  the  sura  of  $1,925 
in  three  promissory  notes,  as  set  forth  in  plaintiff's  petition,  the  engine 
to  be  delivered  to  defendant  by  plaintiff  at  Dayton,  Texas;  that  plain- 
tiff further  impliedly  represented,  guaranteed  and  warranted  that  said 
engine  should  be  made  of  good,  substantial  and  durable  material,  such 
as  is  ordinarily  used  in  making  first-class  traction  engines,  and  that 
said  engine  and  all  its  parts  should  be  properly  and  skillfully  con- 
structed, so  that  same  should  work  and  run  smoothly  and  correctly 
and  properly,  such  as  first-class  traction  engines,  when  properly  built 
and  constructed,  do  and  perform,  and  that  said  engine  should  in  all  re- 
spects be  first-class  and  proper;  that  said  engine  was  delivered  to  de- 
fendant at  Dayton,  Texas,  in  July,  1902;  that  thereafter  he  executed 
said  notes  under  an  agreement  and  understanding  with  plaintiff  that 
the  execution  thereof  should  not  be  a  ratification  or  an  acceptance  of 
said  engine,  or  a  waiver  of  the  defects  as  to  said  warranties  and  repre- 
sentations ;  that  said  engine  was,  and  has  proved,  totally  ineffectual  and 
deficient  in  performing  the  work  which  it  was  represented  and  guar- 
anteed to  perform,  and  is  entirely  inadequate  in  strength  and  power  to 
draw  an  elevator  grader,  and  is  not  made  of  first-class  material,  and  was 
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improperly  constructed,  and  would  not  perform  the  work  it  should 
have  performed. 

"That,  on  account  of  the  facts  set  forth,  defendant  has  been  unable, 
and  it  is  impossible,  to  realize  any  benefit  from  said  engine,  and  that, 
on  account  of  continual  breaks  of  said  engine,  caused  from  its  aforesaid 
defects,  defendant  lost  six  months^  time  in  the  work  of  grading  his 
canal.  That  defendant  tried  and  endeavored  for  said  six  months  to 
make  and  cause  said  engine  to  run,  in  cooperation  with  plaintiff's  ex- 
perts and  representatives,  and  rendered  plaintiff  all  aid  and  friendly 
assistance  in  defendant's  power  to  render  towards  consummating  said 
purposes,  and  employed  a  competent  person  to  run  said  engine,  but  de- 
fendant had  to  abandon  said  engine,  because  same  was  wholly  worthless, 
and  purchase  a  new  engine  for  the  sum  of  $2,700.  That  said  defects 
herein  set  out,  and  all  defects,  and  failure  of  warranty,  and  false  repre- 
sentation, as  herein  set  out,  were  wholly  unknown  to  defendant  until 
the  time  when  defendant  abandoned  said  engine;  and  said  defects  were 
hidden  to  defendant  until  said  time.  That  defendant  has  been  damaged 
in  loss  of  time  spent,  and  work  hired  to  be  done,  on  said  engine,  and  in 
connection  therewith  in  the  sum  of  $2,500,  and  delay  of  six  months  in 
working  on  said  canal  in  the  sum  of  $500/' 

It  is  further  averred  "that,  because  of  said  facts,  there  has  been  a 
total  failure  of  consideration,  which  failure  of  consideration  defendant 
here  and  now  pleads  and  urges."  This  plea  concludes  with  the  follow- 
ing prayer: 

"Defendant  prays  that  the  contract  set  out,  and  on  which  the  notes 
sued  on  by  plaintiff  were  given,  be  canceled ;  that  said  notes  be  canceled, 
and  said  mortgage  be  canceled,  and  that  defendant  either  be  permitted 
to  retain  said  engine  in  compensation  for  the  note  paid  by  defendant, 
or,  if  said  engine  be  returned  to  plaintiff,  that  defendant  have  and  re- 
cover of  plaintiff  the  amount  of  said  note  and  legal  interest.  In  the 
alternative,  defendant  prays,  if  said  contract  be  not  canceled,  that  de- 
fendant have  and  recover  of  plaintiff,  as  an  offset  to  plaintiff's  demand 
on  said  notes,  the  difference  between  the  actual  value  of  said  engine,  as 
herein  pleaded,  and  the  amount  for  which  plaintiff  sues. 

"By  way  of  reconvention,  defendant  further  prays  judgment  against 
plaintiff  also  in  the  sum  of  $3,000  for  his  consequential  damages  as 
above  set  out,  occasioned  as  above  set  out. 

"Defendant  prays  for  such  other  relief,  in  law  and  equity,  as  he  may 
be  entitled  to." 

In  answer  to  this  plea  plaintiff,  by  supplemental  petition,  set  up  the 
contract  under  which  said  engine  was  sold  to  defendant,  and  alleged 
that,  under  the  terms  of  said  contract,  plaintiff  was  released  from  all 
liability  upon  its  warranties  by  reason  of  the  failure  of  the  defendant 
to  notify  it  of  the  alleged  defects  in  said  engine  and  to  return  the  de- 
fective parts  thereof  within  the  time  specified  in  the  contract,  and  by 
the  execution  by  the  defendant  of  the  notes  described  in  said  contract 
and  herein  sued  on,  and  because  defendant  continued  to  use  the  engine 
long  after  the  time  mentioned  had  expired. 

The  cause  was  tried  to  the  court,  and  resulted  in  judgment  in  favor 
of  plaintiff  for  the  full  amount  claimed  in  the  petition. 

The  engine,  in  part  payment  for  which  the  notes  sued  on  were  exe- 
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cuted,  was  sold  by  plaintiff  to  the  defendant  on  a  written  order  signed 
by  defendant  on  June  27,  1902.  This  order  contains  the  following 
stipulations : 

"June  27,  1902.  The  undersigned  this  day  orders  of  Gaar,  Scott  & 
Co.,  Richmond,  Indiana,  through  their  agent,  Stowell  Lumber  and  Im- 
plement Company,  at  Stowell,  Texas:  Quantity,  1;  size,  22-horBe;  de- 
scription, compound;  article,  traction  engine  and  attachments.  In  con- 
sideration whereof  the  undersigned  agrees  to  receive  the  same  on  its  ar- 
rival, subject  to  all  the  conditions  of  warranty  printed  herein,  pay 
freight  charges  from  Richmond,  Indiana;  also  agrees  to  pay  to  their 
order,  at  the  time  and  place  of  delivery,  the  sum  of  $1,925  in  the  fol- 
lowing manner:  .  .  .  machinery  to  be  loaded  on  cars  at  Richmond, 
Indiana,  on  or  about  at  once,  and  shipped  to  T.  W.  Shearer,  consignee, 
at  Dayton,  Texas,  county  of  Liberty,  State  of  Texas. 

"Caution:  No  person,  unless  authorized  in  writing  from  the  home 
oflSce  at  Richmond,  Indiana,  by  an  officer  of  Gaar,  Scott  &  Company, 
has  any  authority  to  add  to,  abridge  or  change  this  warranty  in  any 
manner,  and  to  do  so  will  render  it  void  and  of  none  effect. 

"1.  It  is  hereby  mutually  agreed  and  understood,  by  and  between 
the  parties  hereto,  that  this  contract  is  divisible,  and  that  each  article 
herein  ordered  is  ordered  and  sold  at  a  separate  price,  and  is  included 
in  this  contract  at  a  separate  fixed  price,  which  price  for  any  given 
article  above  ordered  shall  be  ascertained  by  multiplying  the  amount 
representing  the  total  consideration  herein  mentioned  to  be  paid  by  the 
purchaser,  by  a  fraction  whose  numerator  shall  be  the  price  of  said  ar- 
ticle as  the  same  appears  in  Gaar,  Scott  &  Company^s  1902  price  list, 
and  whose  denominator  shall  be  the  total  list  price  of  all  of  said  articles 
herein  ordered  appearing  in  said  price  list,  to  which  reference  is  hereby 
made  and  which  is  made  a  part  hereof;  and  that  said  articles  are  sold 
subject  to  the  following  express  warranty,  and  none  other,  which  said 
warranty  is  hereby  made  to  apply  separately  to  each  machine  or  attach- 
ment herein  ordered. 

"2.  Each  article  of  machinery  (except  belting)  furnished  on  this 
order  is  warranted  to  be  made  of  good  materials,  well  constructed,  and, 
with  proper  use  and  management,  to  do  as  good  work  as  any  other 
of  the  same  size  and  rated  capacity  made  for  the  same  purpose.  If, 
inside  of  six  days  from  the  day  of  its  first  use,  any  of  the  said  articles 
of  machinery  shall  fail  in  any  respect  to  fill  this  warranty,  written 
notice  shall  be  given  immediately  by  the  purchaser  to  Gaar,  Scott  & 
Company,  at  their  home  office,  Richmond,  Indiana,  and  written  notice 
also  to  the  local  agent  through  whom  the  same  was  received,  stating  par- 
ticularly what  parts  and  wherein  it  fails  to  fill  the  warranty,  and  a 
reasonable  time  allowed  the  company  to  get  to  the  machinery  with 
skilled  workmen  and  remedy  the  defects,  if  any  there  be  (if  they  be 
of  such  nature  that  the  remedy  can  not  be  suggested  by  letter),  the 
purchaser  to  render  all  necessary  and  friendly  assistance  and  cooperation 
in  making  the  machinery  a  practical  success.  If  any  part  of  the  machin- 
ery can  not  be  made  to  fill  the  warranty,  that  part  which  fails  shall  be 
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returned  immediately  by  the  undersigned  to  the  place  where  it  was  re- 
ceived, and  written  notice  of  such  return  given  to  the  company  at  its 
home  office,  with  the  option  in  the  company  either  to  furnish  another 
machine  or  parts  in  place  of  the  machine  or  part  so  returned,  or  return 
the  money  and  notes  which  shall  have  been  given  for  the  same,  provided, 
however,  that  if  the  above  machinery  has  all  been  settled  for  in  one 
series  of  notes,  then  the  above  agreed  purchase  price  for  that  part  of 
machinery  or  attachments  so  returned  shall  be  endorsed  upon  each  of 
the  said  notes,  each  note  receiving  an  endorsement  for  its  pro  rata 
share  of  the  price  of  such  article  or  attachment  so  returned ;  and  there- 
by rescind  the  contract  pro  tanto  or  in  whole  as  the  case  may  be,  and 
said  company  be  released  from  any  further  liability  whatever  herein. 
If  Gaar,  Scott  &  Company  shall  furnish  another  machine  or  attach- 
ment in  place  of  the  one  returned,  the  terms  of  the  warranty  shall 
be  held  to  be  fulfilled,  and  Gaar,  Scott  &  Company  shall  be  subject 
to  no  further  liability  under  this  contract.     .     .     . 

"6.  All  warranties  to  be  invalid  and  void  in  case  the  machinery 
is  not  settled  for  when  delivered,  or  if  this  warranty  is  changed  whether 
by  erasure,  addition  or  waiver. 

"8.  It  is  further  mutually  understood  and  agreed  that  use  of  said 
machinery,  after  the  expiration  of  the  time  named  in  the  above  war- 
ranty, shall  be  conclusive  evidence  of  the  fulfillment  of  the  warranty, 
and  full  satisfaction  to  the  undersigned,  who  agrees  thereafter  to  make 
no  other  claim  on  Gaar,  Scott  &  Company;  and  further  that,  if  the 
above  machinery  or  any  part  thereof  is  delivered  to  the  undersigned 
before  settlment  is  made  for  same  as  herein  agreed,  or  any  alteration 
or  erasures  are  made  in  the  above  warranty,  or  in  this  special  under- 
standing and  agreement,  the  undersigned  waives  all  claims  under  war- 
ranty; neither  shall  the  fact  of  any  local  or  traveling  agent  or  expert 
of  this  company  rendering  assistance  of  any  nature  after  the  above 
warranty  has  been  concluded,  operate  as  an  extension  of  the  conditions 
thereof.  I  herewith  declare  that  I  have  carefully  read  this  order,  and 
am  acquainted  with  its  contents  which  I  accept.  I  also  acknowledge 
having  this  day  received  a  copy  of  Gaar,  Scott  &  Co.'i  price  list  for  1902, 
referred  to  above,  and  of  this  order. 

Signed,  T.  W.  Shearer." 

"Accepted  by  Gaar,  Scott  &  Company,  at  Richmond,  Indiana." 

The  facts  found  by  the  trial  court,  which  we  adopt  as  our  findings, 
are  as  follows : 

"The  notes  and  mortgage,  though  bearing  date  July  17,  1902,  were 
actually  executed  some  time  in  the  month  of  September  of  that  year. 
The  one  first  maturing  was  paid.  The  plaintiff  knew  at  the  time  of 
the  sale  the  purpose  for  which  the  engine  w^as  to  be  used,  that  of  pulling 
an  elevator  grader  in  the  construction  of  a  rice  canal,  and  it  was  sold 
upon  representations  made  by  the  plaintiff  and  by  its  authority  that  it 
was  adapted  for  that  use.  The  contract  was  accepted  and  signed  by  the 
plaintiff  at  its  home  office,  Richmond,  Indiana.  The  engine  was  delivered 
at  Dayton  about  the  10th  of  August,  1902,  the  unloading  being  superin- 
tended by  one  Joplin,  an  expert  sent  for  that  purpose  by  the  plaintiff. 
Another  expert,   Puckett,  who  testified  on  the  trial,  was  sent  by  the 
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plaintiff  to  set  the  engine  up  and  put  it  to  work.  He  arrived  a  few 
days  later  and  remained  on  the  canal  engaged  in  this  work  until  about 
the  5th  of  September  following.  During  which  time  the  engine  broke 
down  repeatedly  under  his  management  owing  to  defective  material 
and  unskillfulness  in  construction.  Defendant  continued  to  use  or 
try  to  use  it  until  May^  1903,  when  it  was  stored  away  as  unfit  for  use. 
The  engine  was  not  adapted  for  the  purpose  for  which  it  was  sold 
and  was  continually  breaking  down  from  inherent  defects  and  faulty 
construction  up  to  the  time  of  final  abandonment.  When  the  defendant 
gave  his  notes  in  September  for  the  purchase  money  there  was  an  ad- 
justment made  between  him  and  the  agent,  Ogden,  of  a  counter-claim 
which  resulted  in  an  allowance  to  the  defendant  of  $75  to  be  paid  by 
Ogden  at  the  time  of  the  payment  of  the  note  first  falling  due,  and  which 
was  in  fact  subsequently  so  paid. 

"The  first  day  of  the  use  of  the  engine  by  defendant  from  which 
six  days'  limitation  of  notice  of  defects  would  run,  was  the  6th  day 
of  September,  1902,  being  the  day  after  the  expert  Puckett  having  put 
the  machine,  as  it  was  supposed,  in  order,  had  left  its  future  operation 
to  the  defendant.  On  that  day  the  defendant,  acting  by  his  agent, 
A.  R.  Shearer,  addressed  a  postal  card  to  Puckett  as  follows:  "Dear 
Sir :  At  noon  today  the  engine  seemed  to  be  doing  very  well  and  I  be- 
lieve she  will  continue  to  do  so.  Bespy.  A.  R.  Shearer,  September 
6,  1902.'' 

"Defendant  did  within  the  six  days  specified  in  the  contract  notify 
plaintiff's  local  agent,  the  Stowell  Lumber  and  Implement  Company, 
of  Stowell,  Chambers  County,  or  Ogden  its  representative,  of  defects 
in  and  about  the  engine  that  had  caused  it  to  break  down.  The  de- 
fendant never  did  give  such  notice  *to  Gaar,  Scott  &  Co.  at  their 
home  office,  Richmond,  Indiana.'  The  engine  was  never  returned  or 
offered  to  be  returned." 

The  evidence  further  shows  that  an  engine  of  the  kind  and  rated 
capacity  of  the  one  in  question  if  properly  constructed  would  have 
performed  the  work  which  this  engine  was  guaranteed  to  perform; 
the  defect  in  the  engine  being  in  the  insufficient  strength  of  the  material 
of  which  it  was  made.  The  evidence  is  conflicting  upon  the  issue  of 
whether  the  notes  and  mortgage  were  executed  by  defendant  with  the 
agreement  or  understanding  on  the  part  of  plaintiff's  agent  to  whom 
they  were  delivered  that  their  execution  was  not  a  waiver  or  release 
of  any  claims  of  defendant  under  the  warranty  provision  of  his  contract 
of  sale.  The  agent  of  plaintiff  who  procured  defendant's  signature 
to  the  notes  and  mortgage  testified  that  no  such  agreement  was  made. 

We  are  of  opinion  that  upon  these  facts  the  trial  court  did  not  err 
in  holding  that  defendant  by  his  failure  to  comply  with  the  terms 
of  the  contract  signed  by  him  had  released  plaintiff  from  all  liability 
upon  its  warranty.  There  are  no  allegations  of  fraud  or  mistake  in 
the  execution  of  the  contract,  and  appellant  must  be  held  bound  thereby. 
The  language  of  the  contract  is  plain  and  unambiguous  and  by  its 
terms  appellant  was  required  if  any  defect  appeared  in  the  machinery 
within  six  days  after  he  began  to  use  it  to  immediately  notify  appellee 
at  its  home  office  of  such  defect,  and  appellee  was  to  be  allowed  a  roason- 
able  time  to  remedy  such  defect,  and  if  same  could  not  be  made  to 
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comply  with  the  warranty  it  should  be  returned  to  the  place  where 
it  was  received  by  defendant,  and  written  notice  of  such  return  given 
appellee,  who  would  then  have  the  option  to  either  rescind  the  sale 
or  to  replace  the  defective  machinery  with  other  that  fulfilled  the  terms 
of  the  warranty.  After  these  provisions  the  contract  contains  the  fol- 
lowing : 

"It  is  further  mutually  understood  and  agreed  that  use  of  said  ma- 
chinery, after  the  expiration  of  the  time  named  in  the  above  warranty, 
shall  be  conclusive  evidence  of  the  fulfillment  of  the  warranty,  and 
full  satisfaction  to  the  undersigned,  who  agrees  thereafter  to  make 
no  other  claim  on  Gaar,  Scott  &  Company;  and  further  that,  if  the 
above  machinery  or  any  part  thereof  is  delivered  to  the  undersigned 
before  settlement  is  made  for  same  as  herein  agreed,  or  any  alteration 
or  erasures  are  made  in  the  above  warranty,  or  in  this  special  under- 
standing and  agreement,  the  undersigned  waives  all  claims  under  war- 
ranty ;  neither  shall  the  fact  of  any  local  or  traveling  agent  or  expert 
of  this  company  rendering  assistance  of  any  nature  after  the  above 
warrantv  has  been  concluded,  operate  as  an  extension  of  the  conditions 
thereof.'' 

The  trial  court  finds  that  notice  of  the  defects  in  the  machinery, 
which  was  discovered  within  six  days  after  the  defendant  began  its 
use,  was  not  given  appellee  as  required  by  the  contract,  that  the 
machinery  was  not  returned  to  the  place  where  it  was  received  by  de- 
fendant, and  that  defendant  continued  to  use  it  or  try  to  use  it  for 
more  than  six  months  thereafter  and  has  never  offered  to  return  it  to 
plaintiff.  These  findings  of  fact  are  all  sustained  by  the  evidence. 
Under  these  facts  we  think  it  clear  that  defendant  has  released  plaintiff 
from  all  claims  which  he  might  have  against  it  for  failure  to  com- 
ply with  his  warranty.  The  terms  of  the  contract  may  be  hard  and  un- 
reasonable, but  appellant  has  made  it,  and  in  the  absence  of  fraud  or 
mistake  in  its  execution  he  must  be  held  bound  thereby.  Case  v.  Hall, 
7  Texas  Ct.  Bep.,  471;  Haynie  v.  Piano,  11  Texas  Ct.  Bep.,  145;  Ault- 
man  v.  McKinnev,  26  S.  W.  Bep.,  267;  Equitable  Mfg.  Co.  v.  Stevens, 
1  Texas  Ct.  Bep.,^492;  Fahey  v.  Machine  Co.,  44  Am.  St.  Bep.,  557. 

The  first  assignment  of  error,  which  complains  of  the  ruling  of  the 
trial  court  in  sustaining  plaintiff's  exception  to  that  portion  of  defend- 
ant's answer  claiming  consequential  damages,  for  expenses  incurred 
and  for  delay  and  loss  of  time  occasioned  by  plaintiff's  failure  to  com- 
ply with  its  warranty  in  the  sale  of  the  engine,  can  not  be  sustained 
in  view  of  the  conclusion  we  have  reached,  as  above  stated,  upon  the 
question  of  plaintiff's  liability  on  its  warranty.  If  it  be  conceded 
that  the  exception  was  improperly  sustained  the  error  was  manifestly 
harmless,  because  the  evidence  shows  that  the  right  of  the  defendant 
to  assert  any  claim  against  plaintiff  for  damages  for  alleged  breach 
of  its  warranty  has  been  lost  by  defendant's  failure  to  comply  with 
the  terms  and  conditions  of  the  contract. 

The  second  assignment  of  error  complains  of  the  ruling  of  the 
court  in  excluding  evidence  offered  by  defendant  to  the  effect  that 
before  he  entered  into  the  contract  he  informed  plaintiff  of  the  pur- 
pose for  which  the  engine  was  wanted,  and  that  he  did  not  know 
the  character  of  engine  required  for  the  work,  and  relied  on  plaintiff 
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to  furnish  him  one  suitable  for  performing  such  work,  and  plaintiff 
assured  him  that  an  engine  like  the  one  described  in  the  order  was  the 
best  in  the  market  for  the  work  which  defendant  intended  the  engine 
to  perform.  The  trial  court  found  that  plaintiff  was  informed  of  the 
purpose  for  which  the  engine  was  purchased  and  that  it  expressly  war- 
ranted that  it  would  be  suitable  for  such  purpose  and  would  perform 
the  work  desired  of  it  by  defendant.  Having  found  these  facts  the 
error,  if  any,  in  excluding  the  evidence  mentioned  would  be  immaterial, 
the  assignment  is  further  without  merit  because  the  evidence  shows 
that  the  engine,  if  it  had  been  constructed  of  proper  material,  would 
have  been  suitable  for  the  purpose  for  which  it  was  ordered  and  the  de- 
fects complained  of  were  all  covered  by  the  terms  of  plaintiff's  contract 
of  warranty,  and  for  the  reasons  before  stated  defendant  had  released 
plaintiff  from  liability  for  not  fulfilling  said  warranty. 

There  is  neither  pleading  nor  evidence  which  would  authorize  the 
setting  aside  of  the  written  contract  on  the  ground  of  fraud  or  misrep- 
resentation in  its  procurement,  and  that  issue  is  not  in  the  case. 

None  of  the  remaining  assignments  point  out  any  error  that  would 
authorize  a  reversal  of  the  judgment  of  the  court  below  and  they  are 
all  overruled. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed  and  it  has  been  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


B.  B.  Price  v.  Consumers'  Cotton  Oil  Company. 

Decided  November  29,  1905. 

1. — ^Hatter  and  Servant — ^Assumed  Riik — Pleading. 

The  defense  of  assumed  risk,  as  that  plaintiff  knew  the  insufficieney  of  the 
force  furnished  to  assist  him  in  pushing  a  ear  along  the  track,  must.be  pleaded. 

2. — Same — ^Proximate  Canie. 

But  it  seems  that  the  fact  that  the  injury  of  plaintiff  was  proximately 
caused  by  the  excessive  force  exerted  by  him  in  attempting  to  move  the  car, 
and  not  by  defendant's  negligence,  was  available  as  a  defense  under  the  general 
denial. 

S. — Negligence — ^Aisnmed  Riik. 

The  law  governing  the  duty  of  the  master  to  furnish  a  safe  place  for  the 
employe  to  work  and  the  circumstances  under  which  the  servant  will  be  held 
to  have  assumed  the  risk  of  known  or  apparent  danger  arising  from  the  master's 
failure  to  do  so,  stated. 

4. — Contribntory  Negligenoe — ^ETidenoe. 

The  fact  of  contributory  negligence  is  to  be  determined  from  all  the  evi- 
dence and  the  charge  should  not  t^t  it  by  the  testimony  of  the  plaintiff  alone. 

Appeal -from  the  District  Court  of  McLennan  County.     Tried  below 
before  Hon.  Marshall  Surratt. 

W.  L.  Eason,  for  appellant. — Plaintiff  was  not  required  to  exercise 
ordinary  care  to  discover  the  condition  of  said  track.     Missouri,  K.  & 
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T,  Ry.  Co.  V.  Hannig,  91»  Texas,  350;  Texas  &  P.  Rv.  Co.  v.  Eberheart, 
91  Texas,  324 ;  Texas  &  N.  0.  Rv.  Co.  v.  Single,  91  Texas,  288 ;  Missouri, 
P.  Ry.  Co.  V.  Lehmberg,  75  Texas,  67 ;  Texas  &  P.  Ry.  Co.  v.  Johnson, 
89  Texas.  620;  Bonnet  v.  Railway  Co.,  89  Texas,  76. 

It  is  not  enough  that  the  servant  should  know  the  physical  conditions, 
but  he  must  appreciate  the  attendant  risk.  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Smith,  24  Texas  Civ.  App.,  131,  and  authorities  cited. 

An  issue,  not  made  by  the  pleadings,  should  not  be  submitted  to  the 
jury.  International  &  G.  N.  Ry.  Co.  v.  Harris,  95  Texas,  346;  Texas 
&  P.  Ry.  Co.  V.  McCoy,  90  Texas,  266,  and  authorities  cited. 

The  court  erred  in  giving  in  charge  to  the  jury  defendant's  special 
charge  No.  2,  wherein  he  charged  in  substance  that  plaintiff  could  not 
recover  if  he  used  an  excessive  force  in  pushing  the  car.  The  error  is 
that  this  issue  was  not  raised  by  defendant's  pleadings. 

The  court  erred  in  paragraph  three  of  his  charge  to  the  jury  wherein 
he  charged  to  find  for  defendant  if  "you  believe  from  the  evidence  of 
plaintiff,  or  his  own  witnesses,  that  he  was  injured  on  account  of  an 
assumed  risk.*'  The  error  is,  that  the  jury  were  confined  to  the  testi- 
mony of  plaintiff,  or  his  witnesses,  in  passing  on  this  issue,  and  were  not 
permitted  to  look  to  all  of  the  evidence  before  them.  Blum  v.  Strong, 
71  Texas,  324;  Belle  v.  Hutchings,  41  S.  W.  Rep.,  200;  Burcham  v. 
Gann,  1  U.  C,  344;  Medlin  v.  Wilkins,  60  Texas,  415. 

West,  Chapman  £  West  and  Theodore  Mack,  for  appellee. — There  is 
no  error  in  paragraph  4  of  the  courts  charge,  because  the  court  did  not 
charge  that  the  servant  was  required  to  use  ordinary  care  in  inspection, 
or  to  discover  a  risk  connected  with  the  duty  he  was  performing.  Peck 
V.  Peck,  99  Texas,  10;  Bonnet  v.  Railway  Co.,  89  Texas,  72;  Texas  & 
N.  0.  Ry.  Co.  V.  Bingle,  91  Texas,  287. 

The  servant  assumes  the  risks  arising  from  the  failure  of  the  master 
to  do  his  duty  when  he  knows  of  such  failure  and  the  attendant  risk, 
or  in  the  ordinary  discharge  of  his  duty  must  necessarily  have  acquired 
the  knowledge.     Missouri,  K.  &  T.  Ry.  Co.  v.  Hannig,  91  Texas,  530. 

If  an  adult  servant  of  experience  knows,  or  in  the  course  of  employ- 
ment necessarily  knows  that  the  force  of  men  supplied  to  assist  him  in 
his  work  is  insufficient,  he  assumes  the  risk  of  injury  due  to  such  in- 
sufficient force,  and  it  is  not  necessary  that  he  must  also  appreciate  the 
attendant  risk  which  arises  by  reason  of  insufficient  force.  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Sherwood,  67  S.  W.  Rep.,  779 ;  International  & 
G.  N.  Ry.  Co.  V.  Figures,  13  Texas  Ct.  Rep.,  807;  St.  Louis  A.  &  T.  Ry. 
Co.  V.  Lemon,  83  Texas,  143 ;  Haywood  v.  Railwav,  12  Texas  Ct.  Rep., 
295;  Texas  &  N.  0.  Ry.  Co.  v.  Sherman,  87  S.  W.  Rep.,  887. 

The  doctrine  of  assumed  risk  applies  to  all  risks  ordinarily  incident 
to  employes,  and  does  not  apply  only  to  dangerous  undertakings,  hence 
it  was  no  error  in  refusing  to  instruct  the  jury  as  complained  of.  Texas 
&  P.  Ry.  Co.  V.  Eberheart,  91  Texas,  324;  Bonnet  v.  Railway  Co.,  89 
Texas,  75;  Labatt  on  Master  and  Servant,  sec.  261. 

FISHER,  Chief  Justice. — ^This  is  a  suit  by  appellant  against  the 
Consumers'  Cotton  Oil  Company  for  damages  resulting  from  injuries 
alleged  to  have  been  sustained  by  him  while  in  its  employment. 
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The  grounds  of  negligence  alleged  are  that  the  plaintiff  was  direded 
by  the  defendant  to  assist  in  pushing  a  heavily  loaded  car  down  grade 
in  a  position  opposite  the  door  of  a  house,  for  the  purpose  of  unloading 
the  same;  that  the  servants  on  top  of  the  car  controlling  the  brake 
negligently  failed  to  stop  it  when  it  reached  the  proper  place  in  front 
of  the  door,  that  thereby,  it  passed  several  feet  beyond;  that  the  de- 
fendant then  ordered  the  plaintiff  and  other  hands  to  push  the  car  back 
to  its  position  up  grade;  that  this  service  or  work  was  not  in  the  line 
of  the  plaintiff's  employment ;  that  the  number  of  hands  was  insufficient, 
which  fact  was  not  known  to  the  plaintiff,  because  he  was  inexperienced 
in  that  character  of  work,  and  that  the  defendant  was  guilty  of  negli- 
gence in  furni^'hing  an  insufficient  number  of  hands;  that  the  ties  of 
the  track  on  which  plaintiff  and  the  hands  were  working  projected  above 
the  level  of  the  ground  and  that  there  was  no  filling  in  between  the  ties, 
and  that  the  same  were  slick  and  greasy,  and  for  this  reason  were  in  an 
unsafe  condition ;  that  the  defendant  knew  of  the  condition,  or  by  the 
exercise  of  ordinary  care  might  have  known  it ;  that  the  plaintiff  did  not 
know  of  the  condition  and  the  risk  and  danger  that  might  result  from 
working  at  that  place;  that  while  in  the  exercise  of  due  care,  his  foot 
slipped  and  he  fell  to  the  ground;  that  he  was  required  to  push  and 
strain  to  the  utmost  of  his  capacity;  that  by  straining  and  pushing  and 
the  fall,  etc.,  he  was  injured. 

The  defendant  answered  by  general  denial,  plea  of  assumed  risk  and 
contributory  negligence. 

The  case  was  sumbitted  to  the  jury,  and  verdict  and  judgment  were 
in  defendant's  favor. 

It  is  unnecessary  to  repeat  the  evidence;  suffice  it  to  say  that  it  is 
conflicting  upon  some  of  the  main  issues  in  the  case;  but  there  is  some 
evidence  which  tends  to  establish  the  acts  of  negligence  alleged  by  plain- 
tiff, and  there  is  evidence  tending  to  establish,  in  some  respects,  the 
defenses  urged  by  the  defendant. 

The  judgment  is  reversed  and  the  cause  remanded  for  the  error  of  the 
trial  court  in  giving  in  charge  the  first  special  instruction  requested  by 
appellee,  which  is  complained  of  in  appellant's  eighth  assignment  of 
error.  The  charge  is  as  follows:  "If  you  believe  from  the  evidence 
that  the  force  supplied  to  move  said  car  was  insufficient,  but  you  further 
believe  defendant  knew  the  same,  or  that  in  the  course  of  his  employ- 
ment he  must  have  necessarily  acquired  such  knowledge,  then  he  as- 
sumed the  risk,  if  any,  of  injury  from  the  insuflBcient  force,  if  it  was 
insufficient.^' 

This  charge,  as  stated  in  the  record  is  to  the  effect  if  "the  defendant 
knew,''  but  it  was  evidently  intended  to  mean  "if  the  plaintiff  knew," 
and  is  so  treated  by  the  plaintiff  in  his  assignment  of  error  objecting 
to  same;  consequently,  we  will  give  it  the  same  effect.  The  objection 
to  this  charge  upon  which  we  revers<?  is  that  it  presents  an  issue  of 
assumed  risk  that  was  not  pleaded  by  the  defendant.  In  the  case  of 
International  &  G.  N.  Railway  v.  Harris,  95  Texas,  346,  it  is  distinctly 
held  that  assumed  risk  must  be  pleaded.  The  other  objections  urged 
by  appellant  to  this  charge  will  be  considered  in  passing  upon  other 
assignments  of  errors. 

Vol.  XLT.  Civil— 4. 
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The  ninth  assignment  of  error  objects  to  the  action  of  the  trial  court 
in  giving,  at  the  request  of  appellee,  its  special  charge  No.  2.  So  far 
as  the  question  of  the  issue  there  presented  not  being  raised  by  the 
answer,  it  is  covered  by  what  we  have  said  in  reference  to  the  assign- 
ment just  passed  upon,  and  the  insufficiency  of  the  pleading  will  doubt- 
less be  corrected  upon  another  trial.  But  we  have  serious  doubt  whether 
it  was  necessary,  in  order  to  submit  this  fact  to  the  consideration  of  the 
jury,  it  should  have  been  pleaded.  We  are  inclined  to  the  opinion  that 
it  was  admissible  under  the  general  issue ;  but,  as  said  before,  whatever 
doubt  there  might  be  upon  this  subject  will  doubtless  be  removed  when 
the  pleadings  are  amended.  The  proposition  submitted  in  the  charge  is 
that  if  the  plaintiff  was  injured  by  excessive  force  and  exertion  upon 
his  part  in  undertaking  to  move  the  car,  the  injury  sustained  would  not 
be  traceable  to  the  negligence  of  appellee,  but  would  be  the  proximate 
result  of  the  plaintiff's  own  conduct.  Under  the  general  denial,  it  would 
be  permissible  for  the  defendant  to  introduce  evidence  tending  to  show 
that  the  plaintiff  who  claimed  to  have  been  injured  by  certain  means 
and  in  a  certain  way,  sustained  his  injuries  from  other  causes  and  in  a 
different  way;  and  we  are  inclined  to  the  view  that  the  question  presented 
by  the  charge  falls  within  this  rule. 

Appellant's  seventh,  second,  third,  fourth,  fifth  and  eleventh  assign- 
ments will  be  considered  together,  and  disposed  of  under  some  general 
remarks  of  the  court,  which  may  be  found  serviceable  upon  another 
trial.  It  is  unnecessary  to  take  up  these  assignments  separately,  because 
the  views  stated  by  us  will  apply  to  them  all. 

The  master  must  exercise  ordinary  care  to  furnish  the  servant  with 
a  reasonably  safe  place  at  which  to  do  his  work;  and,  in  the  absence 
of  knowledge  to  the  contrary,  the  servant  may  rely  upon  the  fact  that 
this  duty  has  been  observed.  The  servant  in  the  prosecution  of  the 
work  must  exercise  ordinary  care  for  his  own  safety;  and  if  he  dis- 
covers, or  if  in  the  exercise  of  ordinary  care  in  doing  the  work  at  hand 
he  must  necessarily  have  discovered,  the  defective  condition  and  its 
attending  dangers,  he  assumes  the  risk  of  injury  that  may  proximately 
result  from  such  defect.  (Drake  v.  San  Antonio  &  A.  P.  Ry.,  99  Texas, 
240,  13  Texas  Ct.  Rep.,  867;  Peck  v.  Peck,  99  Texas,  10,  12  Texas 
Ct.  Rep.,  785 ;  St.  Louis  S.  W.  Ry.  v.  Rea,  99  Texas,  58,  12  Texas  Ct. 
Rep.,  990;  Missouri,  K.  &  T.  Ry.  v.  Smith,  11  Texas  Ct.  Rep.,  96; 
International  &  G.  N.  Ry.  v.  Royal,  11  Texas  Ct.  Rep.,  370;  Railway 
V.  Hannig,  91  Texas,  347;  Railway  v.  Smith,  83  S.  W.  Rep.,  719,  and 
Railway  v.  Smith,  24  Texas  Civ,  App.,  130.) 

The  servant,  before  entering  upon  the  prosecution  of  the  work,  is  not 
required  to  inspect  or  to  exercise  ordinary  care  to  ascertain  the  condition 
of  the  appliances  or  place  where  he  is  put  to  work  (except  in  instances, 
such  as  Larkins  Case,  11  Texas  Ct.  Rep.,  334,  82  S.  W.  Rep.,  1026,  which 
is  explained  in  the  recent  case  of  Railway  v.  Drake,  supra).  But  he  will 
not  be  justified  in  closing  his  eyes  to  conditions  that  are  obvious,  or  that 
must  have  been  necessarily  discovered  in  entering  upon  the  work  or 
during  the  progress  of  its  continuance.  Cases  supra.  And  if  the  de- 
fective condition  is  discovered,  or  should  have  been  discovered  under 
the  rules  above  stated,  the  servant  is  not,  merely  by  reason  of  such  knowl- 
edge, required  in  all  cases  to  cease  his  work,  or  otherwise  assume  the  risk 
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of  injury,  but  he  can  continue  the  prosecution  of  the  work,  unletis  tin- 
danger  is  apparent,  or  that  it  was  of  such  a  nature  that  he,  as  a  person 
of  ordinary  prudence,  in  the  exercise  of  ordinary  care  and  caution,  should 
or  ought  to  have  discovered  it,  in  view  of  his  situation  and  the  surround- 
ing conditions.  (Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Smith,  M  Texas  Civ. 
App.,  131;  Galveston,  W.  T.  &  P.  Ry.  Co.  v.  Smith,  83  S.  W.  Rep., 
719.)  In  the  last  case  it  is  said:  'The  true  test  by  which  to  determine 
whether  the  servant  assumed  the  risk  of  the  particular  danger  as  one 
of  the  ordinary  risks  of  his  employment,  is  to  consider  whether,  under 
all  of  the  surrounding  conditions,  he  ought  to  have  known  and  appre- 
hended danger,  and  not  whether,  in  point  of  fact,  he  did  know  and 
apprehend  it.^* 

The  twelfth  and  thirteenth  assignments  of  error  complain  of  expres- 
sions in  the  charge  of  the  court  wherein  the  jury  were  instructed  to  find 
for  defendant,  if  the  evidence  of  the  plaintiff  showed  him  to  be  guilty 
of  contributory  negligence;  and  another,  that  "if  you  believe  from  the 
evidence  of  the  plaintiff  or  his  own  witnesses  that  he  was  injured  on 
account  of  an  assumed  risk.'*  The  objection  is  that  these  expressions 
might  convey  to  the  jury  the  idea  that  they  would  not  have  the  right  to 
consider  all  the  evidence  in  the  record,  that  of  both  the  plaintiff  and 
defendant,  in  determining  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence  or  assumed  the  risk.  These  expressions  possibly 
will  not  occur  again  in  the  charge.  TTpon  these  questions,  as  well  as 
others,  it  is  best  that  the  jury  should  be  left  free  to  consider  all  of  the 
evidence  in  the  record.  Of  course,  a  case  might  arise  in  which  the  evi- 
dence of  the  plaintiff,  when  considered  alone,  clearly  and  unequivocally 
established  the  fact  that  he  was  guilty  of  contributory  negligence,  or 
that  the  risk  was  one  that  he  assumed.  But,  on  the  other  hand,  cases 
might  arise  (and  we  can  not  say  that  this  is  not  one)  in  which  the  jury 
would  be  entitled  to  consider  the  evidence  coming  from  both  parties  in 
determining  whether  or  not  the  issue  of  contributory  negligence  or  as- 
sumed risk  had  been  established. 

For  the  errors  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Intebkational  ft  Great  Northern  Railroad  Company  v.  Claracy 

Jackson  et  al. 

Decided  November  2J),  1905. 

1. — VegUgtRet — Contributory  Hegligence — Blicovered  Peril. 

Evidence  considered,  but  not  stated,  in  case  of  one  run  over  by  a  passenger 
train  backing  into  station,  held  sufficient  to  support  a  finding  of  negligence  on 
the  part  of  the  defendant  company  and  due  care  by  deceased,  and  also  to  raise 
the  issue  of  negligence  by  defendant  after  discovering  deceased's  peril. 

8. — Charge — ^Refuial  of  Instraetiont  Already  Covered. 

It  is  not  error  to  refuse  a  charge  putting  the  burden  of  proving  defendant's 
negligence  on  the  plaintiff,  where  the  general  charge  given  has  that  effect. 
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3. — Charge — Care  in  all  Respects. 

A  charge  requiring  of  defendant  care  in  *'a11  respects"  should  be  so  modi- 
fied as  to  apply  the  requirement  only  to  matters  in  which  it  owed  a  duty. 

4. — Charge— Hegligenee. 

««  A  charge  that  if  defendant,  a  railway,  failed  to  use  ordinary  care  in  moving 
its  train  and  injury  resulted,  such  failure  would  be  negligence,  is  not  held 
erroneous,  but  criticised  for  failing  to  leave  the  question  of  negligence  under 
the  circumstances  to  the  jury. 

6. — Charge — Contributory  Negligenoe — ^Burden  of  Proof. 

A  charge  to  find  for  plaintiff  if  injury  resulted  from  defendant's  negli- 
gence, unless  they  should  find  that  the  injured  party  was  guilty  of  contributory 
negligence,  does  not  state  the  burden  of  proving  contributory  negligence  im- 
properly. 

6. — Charge — Contributory  Negligence— Ability  to  See  or  Hear. 

Where  the  charge  submitted  the  issue  of  contributory  negligence  on  the 
hypothesis  that  the  injured  party,  who,  defendant  claimed,  was  intoxicated, 
could  have  seen  or  heard  the  approaching  train,  defendant  was  entitled  to  have 
given  a  requested  instruction  submitting  such  issue  of  negligence  on  the 
hypothesis  that  it  could  and  would  have  been  seen  or  heard  by  a  man  of 
ordinary  prudence. 


-Warnings. 

So  also,  where  the  charge  made  the  contributory  negligence  of  the  injured 
party  depend  on  his  ability  to  hear  and  heed  warnings  of  an  approaching  train, 
it  was  not  erroneous,  though  a  charge  submitting  his  conduct  as  negligence 
precluding  a  recovery  if  a  person  exercising  ordinary  care  would  have  heard 
and  heeded  them,  should  have  been  given  if  requested. 

8. — Charge — Hegligence— Degree  of  Care. 

It  was  correct  to  require  of  those  operating  a  train,  on  discovering  one  in 
place  of  peril,  the  use  of  every  means  in  their  power,  consistent  with  the  safety 
of  the  train,  to  stop  in  time  to  prevent  injury;  but,  it  seems,  too  much  is 
required  when  defendant  is  relieved  from  liability  only  where  it  is  "impossible" 
to  stop  in  time. 

9. — Contributory  Negligence — ^Intoxication — Specific  Inttmction. 

Where  the  pleadings  and  evidence  raised  that  issue,  defendant  was  entitled 
to  have  given  a  requested  instruction  presenting  specifically  as  a  defense  the 
voluntary  intoxication  of  the  injured  person  making  him  unable  to  exercise 
ordinary  care. 

10 — Negligence — Speed  of  Train — City  Ordinance. 

The  violation  of  a  city  ordinance  limiting  the  speed  of  trains  may  be 
pronounced  negligence  in  law,  but  is  only  actionable  when  it  caused  the  injury, 
and  the  better  form  of  charge  would  be  to  leave  the  question  of  legal  negligenoe 
to  the  jury  along  with  the  negligence  in  fact. 

11. — ^Negligence— TTnninal  Appliancei. 

Where  the  failure  to  have  a  "cow  catcher"  on  the  rear  of  a  train  when 
backing  into  a  station  was  alleged  as  negligence  it  was  advisable  to  give  a 
requested  charge  that  the  defendant  had  a  right  to  operate  its  trains  as  persons 
of  ordinary  prudence  engaged  in  such  business  usually  did. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

N.  A.  Stedman  and  Baker  £  Thomas,  for  appellant. — That  the  de- 
ceased T^wis  Jackson  was  gniltv,  as  a  matter  of  law,  of  contributory  neg- 
ligence.    International  &  G.  N.  Rv.  v.  DeOIlos,  76  S.  W.  Rep.,*  222; 
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Gulf,  C.  &  S.  F.  Ry.  v.  Miller,  70  S.  W.  Rep.,  25;  Houston  &  T.  C.  Rv. 
V.  Smith,  77  Texas,  181;  Hoover  v.  Texas  &  P.  Ry.,  61  Texas,  606; 
Galveston,  H.  &  S.  A.  Ry.  v.  Bracken,  59  Texas,  13;  Houston  &  T.  C. 
Ry.  V.  Richards,  59  Texas,  375. 

Almost  the  precise  charge  complained  of  in  this  case,  has  been  held 
to  be  error.  International  &  G.  N.  Ry.  v.  McDonald,  75  Texas,  47-8 ; 
Ordinary  care  is  the  degree  of  care  required.  Austin  &  N.  W.  Rv.  v. 
Beatty,  73  Texas,  692;  Houston  &  T.  C.  Ry.  v.  Sympkins,  54  Texas, 
622;  Houston  &  T.  C.  Ry.  v.  Smith,  52  Texas,  178;  International  &  G. 
N.  Ry.  V.  Smith,  62  Texas,  254. 

Where  facts  are  pleaded  and  proven  by  appellant,  it  has  the  right 
to  a  charge,  applying  tlie  law  to  such  facts,  although  the  court  may  have 
charged  the  law  in  the  abstract.  Missouri,  K.  &  T.  Ry.  v.  McGlamory, 
89  Texas,  638-9;  Gulf,  C.  &  S.  F.  Ry.  v.  Hamilton,  288.  W.  Rep.,  906; 
Gulf,  C.  &  S.  F.  Ry.  v.  Shieder,  88  Texas,  166. 

Under  aimilar  circumstances,  to  the  case  at  bar,  it  was  held  error  to 
refuse  the  charge  here  requested,  upon  the  ground  that  the  right  existed 
to  have  the  law  applied  to  the  facts.  Missouri,  K.  &  T.  Ry.  v.  Mc- 
Glamory,  89  Texas,  638-9.  The  McGlamory  case  is  approved,  and  the 
rule  of  applying  the  law  to  the  facts  reaffirmed.  Missouri,  K.  &  T. 
Ry.  V.  Rogers,  91  Texas,  58;  City  of  Dallas  v.  Jones,  93  Texas,  44; 
Neville  v.  Mitchell,  66  S.  W.  Rep.,  581. 

The  charge  that  defendant  had  a  right  to  operate  its  trains  in  the 
same  manner  and  form  as  persons  of  ordinary  prudence  engaged  in 
similar  business  set  forth  in  the  fifteenth  assignment  of  error  was  an 
application  of  the  law  to  the  facts,  and  should  have  been  given,  and 
because  it  is  the  law  of  this  case  under  the  undisputed  evidence  admitted 
without  objection.  Texas  &  P.  Ry.  v.  Mangham,  68  Texas,  342;  St. 
Louis  S.  W.  Ry.  v.  Hall,  98  Texas,  480;  Missouri,  K.  &  T.  Rv.  v.  Mc- 
Glamory, 89  Texas,  638-9. 

8,  P.  Ross  and  Abe  Oross,  for  appellee. — Louis  Jackson  was  not  guilty 
of  contributory  negligence  as  a  matter  of  law  in  failing  to  look  or  listen 
before  stepping  upon  defendant's  tracks.  St.  Louis,  etc.,  Ry.  Co.  v. 
Morgan,  64  S.  W.  Rep.,  688;  Galveston,  etc.,  Rv.  Co.  v.  Harris,  22 
Texas  Civ.  App.,  19;  6  Cyc,  p.  642,  Xo.  2. 

The  court  did  not  err  in  refusing  special  charge  Xo.  5  for  the  reason 
that  it  had  properly  charged  the  law  upon  that  subject  and  said  requested 
special  charge  was  erroneous  in  that  it  was  upon  the  weight  of  the  evi- 
dence and  further  singled  out  a  fact  which  was  not  alleged  as  an  act  of 
contributory  negligence,  but  merely  as  an  insertion  of  a  part  of  defend- 
ants evidence  in  its  pleadings.  Gulf,  etc.,  Ry.  v.  Renfro,  69  S.  W.  Rep., 
648;  Houston,  etc.,  Rv.  Co.  v.  Powell,  41  S.  W.  Rep.,  695;  Gulf,  etc., 
Ry.  V.  Scott,  27  S.  W.'Rep.,  827-8. 

FISHER,  Chiep  Justice. — This  is  a  suit  by  appellee  to  recover 
damages  for  the  alleged  negligent  killing  of  Louis  Jackson,  the  husband 
of  the  appellee,  Claracy  Jackson.  Verdict  and  judgment  were  in  ap- 
pellee^s  favor  for  the  sum  of  $875.50. 

Substantially,  it  is  alleged  in  plaintiflF's  petition  that  the  deceased 
Jackson  was  killed  and  run  over  by  one  of  appellant's  trains  in  backing 
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into  the  depot  in  the  city  of  Waco;  that  the  deceased  was  rightfully  at 
the  depot  and  was  crossing  the  track  at  the  time  he  was  killed;  that  the 
appellant's  train  noiselessly  backed  into  the  depot  at  a  dangerous  and 
high  rate  of  speed,  to  wit,  at  16  miles  an  hour,  in  violation  of  an  ordin- 
ance of  the  city  as  to  the  rate  of  speed;  that  the  train  was  negligently 
backed  in,  instead  of  headed  in;  that  those  operating  the  train  did  not 
have  the  same  under  control ;  that  no  one  announced  the  arrival  and  de- 
parture of  trains;  that  there  was  no  sufficient  whistle  on  the  back  end 
of  the  passenger  train  that  was  backing  in ;  that  the  bell  was  not  rung 
nor  the  whistle  blown;  that  it  did  not  have  a  guard  or  pilot  or  cow- 
catcher on  the  end  that  was  backing  in ;  that  it  gave  no  signal  and  had  no 
one  in  charge  on  the  back  end;  that  there  was  no  sufficient  lookout  for 
the  deceased,  and  that  the  deceased's  dangerous  situation  upon  the  track 
was  discovered  in  time  to  prevent  running  over  him,  and  that  there  was 
no  diligence  exercised  to  stop  the  train. 

The  appellant  pleaded  that  the  deceased  was  guilty  of  contributory 
negligence  in  being  upon  the  track,  and  that  he  knew,  or  by  the  exercise 
of  ordinary  care,  might  have  known  that  defendant's  train  at  the  time 
and  place  of  the  accident  was  in  motion,  and  that  it  was  being  backed 
into  the  defendant's  depot;  that  he  walked  along  and  immediately  in 
front  and  in  plain  view  of  the  backing  cars;  that  by  looking  and  listen- 
ing he  could  have  seen  and  heard  the  approach  of  the  defendant's  cars 
and  could  have  avoided  the  accident;  that  the  train  was  being  backed 
in  slowly  at  the  time  of  the  accident;  that  the  deceased  was  warned  by 
persons  present  immediately  before  and  at  the  time  of  the  accident  of 
his  dangerous  position;  that  the  bell  was  being  rung  and  the  whistle  was 
blown ;  that  he  negligently  walked  in  front  of  the  back  end  of  the  mov- 
ing train,  and  when  he  was  discovered,  it  was  impossible  to  stop  the 
train  before  striking  him.  The  answer  further  avers  "that  deceased^ 
before  and  at  the  time  of  the  accident,  was  under  the  influence  of  in- 
toxicating liquors,  of  which  fact  this  defendant  did  not  know  and  had 
no  means  of  knowing,  and  here  says  that  but  for  the  contributory  negli- 
gence of  said  Louis  Jackson,  as  hereinbefore  alleged,  said  accident. would 
not  have  happened." 

Appellant's  first  assignment  of  error  complains  of  the  verdict  upon  the 
ground  that  the  appellant  w^as  not  guilty  of  negligence,  and  that  it  used 
all  means  within  its  power,  after  the  discovery  of  the  dangerous  situation 
of  Jackson,  to  stop  the  train,  and  that  the  deceased  Jackson  was  guilty 
of  contributory  negligence,  as  alleged  in  its  answer.  We  are  not  pre- 
pared to  say  that  this  assignment  is  well  taken.  It  is  a  close  case  on 
the  facts  with  reference  to  the  issue  of  contributory  negligence;  but 
there  is  some  evidence  in  the  record  that  would  possibly  justify  the 
conclusion  that  the  deceased  was  not  guilty  of  contributory  negligence. 
But,  independent  of  this,  and  conceding  that  he  did  not  exercise  proper 
care  at  the  time  he  went  upon  the  track,  the  issue  of  discovered  peril 
under  the  facts  is  in  the  case,  and  it  was  a  question  for  the  consideration 
of  the  jury  as  to  whether  or  not,  from  the  time  that  his  position  upon  the 
track  and  his  perilous  situation  was  actually  discovered,  the  train  could 
and  should  have  been  stopped.  As  to  the  question  of  the  negligence  of 
the  railway  company,  in  some  of  the  respects  alleged  in  plaintiffs'  peti- 
tion, there  is  evidence. 
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In  view  of  the  general  charge  of  the  court,  there  was  no  error  in 
refusing  the  special  instruction  set  out  under  the  third  assignment  of 
error.  The  charge  did  place  the  burden  upon  the  plaintiffs  to  establish 
their  averments  of  negligence  by  a  preponderance  of  the  evidence. 

The  fourth  assignment  of  error  complains  of  that  part  of  the  fourth 
paragraph  of  the  charge  of  the  court  which  required  the  defendant's 
servants  in  charge  of  the  train  to  exercise  ordinary  care  in  all  respects 
in  moving  the  train  into  the  depot  to  prevent  injury  to  persons  at  the 
depot,  etc.  The  objection  is  to  the  words  "all  respects."  Of  course,  the 
trial  court  evidently  only  intended  that  the  company  would  be  liable 
only  for  actionable  negligence  in  failing  to  perform  its  duty  in  those 
respects  alleged  and  established  by  the  evidence;  and  upon  another  trial, 
this  objection  will  doubtless  be  obviated. 

We  find  no  reversible  error  as  stated  under  the  5th  assignment. 

Another  objection  is  urged  to  the  fourth  paragraph  of  the  court's 
charge  by  the  sixth  assignment  of  error.  It  is  there  contended  that  this 
subdivision  of  the  charge  is  upon  the  weight  of  evidence.  The  court  in 
this  charge  substantially  instructed  the  jury  that  the  burden  rested  upon 
the  railway  company  to  exercise  ordinary  care  in  moving  its  train  into 
the  depot  to  prevent  injury  to  persons  about  the  depot ;  and  if  they  failed 
to  exercise  such  care  in  either  of  the  respects  as  charged,  and  Louis 
Jackson  was  injured  as  a  result  of  such  failure,  such  failure  would  be 
an  act  of  negligence  upon  the  part  of  the  defendant.  The  contention  is 
that  the  concluding  expression,  to  the  effect  that  such  failure  would 
constitute  negligence,  is  an  invasion  of  the  province  of  the  jury;  that 
it  was  a  question  of  fact  for  them  to  determine  as  to  whether  the  failure 
to  exercise  ordinary  care  under  the  circumstances  would  be  negligence. 
It  would  be  best,  in  submitting  questions  of  this  kind,  to  leave  it  to  the 
jury  to  determine,  whether  or  not  the  acts  complained  of  constituted 
negligence.  But  we  are  not  prepared  to  say  that  a  charge  submitting 
the  question  in  this  way  would  be  erroneous. 

The  court  is  correct,  in  the  instruction,  in  informing  the  jury  that 
the  duty  rested  upon  the  railway  company  to  exercise  ordinary  care  in 
moving  its  trains  into  the  depot  to  prevent  injury  to  persons  about  the 
depot ;  and  if  it  was  true  that  the  railway  company,  in  the  performance 
of  this  duty,  failed  to  exercise  such  care  in  either  of  the  respects  as 
charged,  and  the  deceased  sustained  his  injuries  by  reason  of  that  fact, 
then  such  failure  would  be  negligence.  The  failure  to  exercise  ordinary 
care  under  these  circumstances,  and  as  a  result  the  deceased  was  killed, 
such  conduct  would  be  tantamount  in  law  to  negligence.  The  charge 
left  it  to  the  jury  to  determine  whether  the  railway  company,  under  the 
circumstances,  failed  to  exercise  ordinary  care;  and  also  what,  if  any, 
was  the  proximate  result  of  such  failure. 

We  find  no  objection  to  the  charge  as  urged  in  the  seventh  assignment 
of  error. 

The  fifth  paragraph  of  the  charge,  which  is  complained  of  in  the 
eighth  assignment  of  error,  does  not  place  the  burden,  as  contended, 
upon  the  plaintiffs  to  prove  that  Louis  Jackson  was  not  guilty  of  con- 
tributory negligence.  It  instructs  the  jury  that  the  burden  as  to  negli- 
gence was  upon  the  plaintiffs,  and  that  the  plaintiffs  were  entitled  to 
recover,  provided  one  or  more  of  the  acts  of  negligence  were  proven. 
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and  the  jury  should  find  the  same  to  be  the  proximate  cause  of  the 
death  of  the  deceased,  unless  fhey  should  find  that  Louis  Jackson  was 
guilty  of  contributory  negligence. 

The  ninth  assignment  of  error  complains  of  the  sixth  subdivision  of 
the  charge  of  the  court  on  the  subject  of  looking  and  listening.  It  was 
contended  by  the  defendant  that  Jackson,  by  looking  and  listening,  or 
by  the  exercise  of  ordinary  care  to  discover  the  approach  of  the  train, 
could  have  discovered  his  danger.  The  court  in  the  charge  in  submitting 
this  defense,  together  with  the  others  urged  by  the  defendant,  stated  to 
the  jury  that  if  Jackson,  by  looking  and  listening,  could  have  seen  or 
heard  the  approach  of  defendant's  cars  and  could  have  avoided  the  acci- 
dent, and  that  he  did  neither,  and  that  in  so  acting  he  was  guilty  of 
contributory  negligence,  as  defined,  then  the  defendant  was  not  liable. 
The  appellant  could  not  object  to  this  charge.  If  the  facts  submitted 
were  found  to  be  true,  the  plaintiffs  could  not  recover,  and  the  charge, 
as  far  as  it  went,  was  a  proper  submission  of  the  issue  of  looking  and 
listening.  But  while  this  is  true,  the  question  arises,  in  this  connection, 
did  the  court  err  in  refusing  to  give  special  charge  No.  3  requested  by 
appellant,  which  is  as  follows:  "If  you  believe  from  the  evidence  that 
Ijewis  Jackson  by  looking  could  have  seen  and  by  listening  could  have 
heard  the  approach  of  the  backing  car  which  ran  over  him,  and  that  he 
failed  to  do  both  or  either,  and  that  such  failure  is  negligence  and  the 
proximate  cause  of  the  injury  which  resulted  in  his  death;  and  you 
believe  a  person  of  ordinary  prudence  in  the  exercise  of  ordinary  care 
under  the  same  or  similar  circumstances  would  have  looked  or  listened 
for  said  backing  car  and  would  have  seen  or  heard  it,  or  both,  in  time 
to  avoid  said  injury,  and  in.  this  connection  you  believe  that  the  defend- 
ant's employes  in  charge,  after  discovering  the  perilous  condition  of  said 
Lewis  Jackson,  and  the  danger  of  his  being  backed  over  by  said  car,  as 
you  may  find  from  the  evidence,  used  every  means  in  their  power  to 
avert  said  danger  and  avoid  said  injury,  you  will  find  for  the  defendant." 

The  proposition  embraced  in  this  charge,  and  which  would  have 
called  the  question  affirmatively  to  the  attention  of  the  jury,  and  which 
had  evidence  to  support  it,  is  that  it  was  a  question  of  fact  as  to  whether 
or  not  a  person  situated  as  Jackson  was  should  have  exercised  ordinary 
care  to  look  and  listen;  and  if  in  the  exercise  of  that  care  he  could  have 
discovered  or  heard  the  approach  of  the  train  he  would  be  held  responsible 
for  such  failure.  We  are  of  the  opinion  that  this  special  instruction 
should  have  been  given,  of  course,  subject  to  the  question  of  liability  that 
might  arise  as  also  admitted  in  this  charge  after  the  perilous  situation 
of  Jackson  was  actually  discovered. 

We  are  of  the  opinion  that  the  objection  to  the  charge  as  urged  in 
the  tenth  assignment  of  error,  presents  no  reversible  error.  Special  in- 
struction No.  4,  which  was  requested  in  order  to  cure  the  supposed  error 
in  the  charge  of  the  court,  was  properly  refused.  The  theory  presented 
by  the  refused  instruction  is  practically  covered  by  the  special  charge 
just  quoted,  which  we  have  held  it  would  have  been  proper  for  the 
court  to  give. 

This  portion  of  subdivision  6  of  the  charge  is  also  objected  to:  "Or 
that  he  attempted  to  walk  across  defendant's  track  a  few  feet  from  the 
end  of  its  backing  cars,  and  so  near  thereto  when  his  danger  was  dis- 
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covered  by  defendant  that  it  was  impossible  for  defendant,  by  the  use 
of  every  means  then  within  its  power,  consistent  with  the  safety  of  the 
train,  to  stop  said  car  in  time  to  prevent  the  injury,  then  in  so  doing 
he  was  guilty  of  contributory  negligence,  etc.,  to  find  for  defendant." 
The  objection  urged  to  this  portion  of  the  charge  is  that  it  placed  the 
duty  upon  the  defendant  to  use  all  possible  means  after  the  peril 
was  discovered,  consistent  with  the  safety  of  the  train,  to  stop  it.  This 
charge  is  immediately  followed  by  subdivision  7,  which  instructs  the 
jury  that  if  those  in  charge  of  the  train  knew  of  Jackson's  peril  in  time 
to  avoid  running  him  down  by  using  every  means  within  their  power, 
consistent  with  the  safety  of  the  train,  and  that  they  failed  so  to  do, 
then  to  find  for  the  plaintiffs.  It  is  contended  that  all  that  was  required 
was  the  exercise  of  ordinary  care  by  the  servants  to  stop  the  progress  of 
the  train.  The  use  of  the  word  "impossible"  will  probably  not  occur 
again  in  the  charge;  and,  eliminating  this  word,  we  are  inclined  to 
the  opinion  that  the  charge  of  the  court  will  be  correct.  It  is  substan- 
tially in  accord  with  the  rule  announced  in  Texas  &  P.  Hy.  Co.  v. 
Breadow,  90  Texas,  31;  Texas  &  P.  Ry.  v.  Staggs,  90  Texas,  461.  In 
Ft.  Worth  &  R.  G.  Ry.  v.  Bowen,  95  Texas,  365,  it  is  held  that  a  charge 
is  proper  which  instructs  the  jury  to  use  all  reasonable  efforts  at  hand 
to  avert  the  accident. 

The  charge  submitted  under  the  eleventh  assignment  of  error  is  sub- 
stantially the  same  as  that  passed  upon  under  the  ninth  assignment  of 
error,  which  we  have  held  it  would  be  proper  for  the  court  to  give. 
Therefore,  it  would  not  be  proper  for  the  court  to  repeat  this  charge  by 
giving  the  one  requested  as  set  out  under  the  eleventh  assignment. 

The  twelfth  assignment  of  error,  and  the  principal  one  upon  which 
we  reverse  the  judgment  of  the  trial  court,  complains  of  the  refusal  of 
the  court  to  give  the  following  charge:  "In  your  consideration  of  the 
evidence,  if  any,  upon  the  subject  of  contributory  negligence  upon  the 
part  of  Louis  Jackson,  if  you  believe  from  the  evidence  that  at  the 
time  he  was  backed  over  by  the  backing  car,  he  was  in  a  condition  of 
voluntary  intoxication,  then  you  have  the  right  to  take  that  fact  into 
consideration  in  determining  whether  or  not  he  was  unable  to  exercise 
the  care  and  caution  that  a  reasonably  prudent  person  would  have  exer- 
cised to  avoid  injury  to  himself  under  the  same  or  similar  circumstances." 
The  general  charge  of  the  court  did  not  embrace  this  question,  and  the 
charge  submitted,  and  which  was  refused,  is  substantially  the  same  as 
that  considered  in  the  case  of  Missouri,  K.  &  T.  Ry.  v.  McGlamory, 
89  Texas,  638.  There  is  evidence  tending  to  show  that  at  the  time  that 
Jackson  was  run  over  and  struck  by  the  moving  car,  he  was  drunk  or  was 
drinking.  The  appellees  contend  that  this  question  was  not  pleaded  as 
an  issue  of  contributory  negligence.  We  construe  the  pleadings  other- 
wise. The  trial  court  in  its  charge  recognized  that  this  was  an  issue, 
because  it  stated  to  the  jury  that  this  was  one  of  the  facts  bearing  upon 
the  issue  of  contributory  negligence  pleaded  by  the  appellant. 

We  overrule  the  thirteenth  assignment  of  error. 

The  court  is  correct  in  the  charge  complained  of  under  the  fourteenth 
assignment  of  error.  A  violation  of  the  ordinance  would  make  the  ap- 
pellant guilty  of  negligence;  but  of  course,  in  order  to  make  it  actionable 
negligence,  the  failure  to  perform  the  duty  required  by  the  ordinance 
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must  have  been  a  proximate  cause  of  the  injury.  It  is  always  best  to 
submit  the  legal  negligence  along  with  the  negligence  in  fact.  That  is, 
while  it  is  true  the  jury  should  be  instructed  that  the  failure  to  observe 
the  ordinance  would  be  negligence,  they  should  also,  in  the  same  con- 
nection, be  instructed  that  the  plaintiff  could  only  recover  in  the  event 
such  negligence  was  a  proximate  cause  of  the  injury.  The  charge  in  this 
instance  does,  in  general  terms,  so  instruct  the  jury;  and  possibly,  in 
this  instance,  the  jury  may  not  have  been  misled,  but  the  better  practice 
would  be  as  suggested. 

In  view  of  some  of  the  peculiar  facts  of  this  case,  we  are  inclined  to 
the  opinion  that  it  will  be  proper  for  the  court  upon  another  trial  to 
give  the  charge  set  out  under  appellant's  fifteenth  assignment  of  error. 

For  the  errors  discussed,  the  judgment  is  reyersed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


W.  E.  Wills  et  al  v.  International  and  Great  Northern  Railroad 

Company. 

Decided  November  29,  1906. 

1. — Agenoy — ^Anthority  of  Railway  Conductor — ^Employing  Burgeon. 

In  an  emergency  the  conductor  of  a  freight  train  employed  surgeons  to 
attend  to  the  injuries  of  a  trespasser  run  over  in  attempting  to  board  the 
train,  without  fault  of  the  railway  employes.  Held  that  such  surgeons,  in  an 
action  to  recover  of  the  company  for  their  services  must  show  authority  of  the 
conductor  to  employ  them  for  the  company,  the  act  not  being  within  the  scope 
of  his  duties 

2. — Same. 

The  fact  that  on  two  other  occasions  a  railway  company  had  paid  for  the 
services  of  surgeons  employed  by  its  conductors  to  attend  to  persons  injured 
by  its  trains,  that  the  attending  physicians  knew  this,  and  were  ignorant  of  the 
conductor's  want  of  authority  to  employ  them,  and  that  the  division  superin- 
tendent was  notified  by  wire  of  the  accident  and  of  the  plaintiffs  being  in  charge 
of  the  case  and  took  no  action,  did  not  estop  the  railway  company  from  denying 
the  right  of  the  conductor  to  contract  for  medical  attention  to  a  person  injured. 

Appeal  from  the  County  Court  of  McLennan  County.  Tried  below 
before  Hon.  J.  W.  Baker. 

Sanford  &  Denton,  for  appellants. — Under  the  circumstances  the  rail- 
way company  was  liable  to  the  injured  person,  notwithstanding  the  con- 
ductor did  not  have  authority,  as  its  agent,  to  employ  surgeons  generally 
for  persons  injured  by  his  train.  Terre  Haute,  etc.,  By.  Co.  v.  McMurrav, 
98  Ind.,  358,  49  Am.  Rep.,  752;  Marquette,  etc.,  Ry.  Co.  v.  Taft,  28 
Mich.,  289;  Terre  Haute,  etc.,  Ry.  Co.  v.  Brown,  107  Ind.,  336;  North- 
ern Central  Ry.  Co.  v.  State,  29'  Md.,  420 ;  Evansville,  etc.,  Ry.  Co.  v. 
Freeland,  4  Ind.  App.,  207;  Chicago,  etc.,  Ry.  Co.  v.  Ross,  112  U.  S., 
377 :  Pennsylvania  Co.  v.  Gallagher,  40  Ohio^  St.,  637 ;  Louisville,  etc., 
Ry.  Co.  V.  Smith,  121  Ind.,  353,^  6  Law  Rep.  Ann.,  320. 

Slight  acts  tending  to  show  ratification  by  the  railway  company  will 
bo  sufficient  to  bind  it ;  and  particularly  knowledge  by  the  company  that 
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the  service  is  being  performed  and  a  failure  to  repudiate  the  contract 
of  employment.  Terre  Haute  &  I.  By.  Co.  v.  Stockwell,  118  Ind.,  98; 
Cairo  &  St.  L.  Sy.  Co.  v.  Mahoney,  82  111.,  73;  Toledo  W.  &  W.  Rv. 
Co.  V.  Rodriguez,  47  111.,  188;  Toledo  W.  &  W.  Ry.  Co.  v.  Prince.  50 
111.,  26;  Indianapolis  &  St.  L.  Ry.  Co.  v.  Morris,  67  111.,  295;  Terre 
Haute,  etc.,  Ry.  Co.  v.  Pierce,  96  Ind.,  496;  Pac.  Rv.  Co.  v.  Thomas, 
19  Kans.,  256;  Louisville,  etc.,  Ry.  Co.  v.  McVay,  98' Ind.,  391;  South- 
gate  V.  Atlantic,  etc.,  Ry.  Co.,  61  Mo.,  89. 

Evidence  of  approval,  ratification  and  adoption  by  the  principal  of 
former  similar  acts  of  the  agent  is  sufficient  to  establish  the  authority 
of  the  agent  to  do  a  specific  act,  in  the  absence  of  any  evidence  to  dis- 
prove such  authority.  International  &  Q.  N.  Rv.  Co.  v.  Ragsdale,  67 
Texas,  24;  Texas  &  P.  Ry.  Co.  v.  Nicholson,  61  Texas,  498;  Rockford 
R.  I.,  etc.,  Ry.  Co.  v.  Wilcox,  66  111.,  417;  Beattie  v.  D.  L.  &  W. 
Ry.  Co.,  90  N.  Y.,  643;  Tennessee  River  Transp.  Co.  v.  Kavanaugh, 
101  Ala.,  1 ;  Union  Gold  Mining  Co.  v.  Rocky  Mt.  Nat.  Bk.,  2  Colo., 
565;  Bamett  v.  Qluting,  3  Ind.  App.,  415;  Kent  v.  Tyson,  20  N,  H., 
121;  Kerslake  v.  Schoonmaker,  1  Hun,  436;  Woodwell  v.  Brown,  44 
Pa.,  121 ;  1  Wood,  Railway  Law,  445. 

Where  the  unauthorized  acts  of  an  agent  are  adopted  and  ratified  by 
the  principal,  the  principal  will  be  bound  by  subsequent  acts  of  the 
agent  of  same  nature.  Hull  v.  East  Line  Ry.  Co.,  66  Texas,  619; 
International  &  G.  N,  Ry.  Co.  v.  Ragsdale,  67  Texas,  26;  Texas  &  P. 
Ry.  Co.  V.  Nicholson,  61  Texas,  498 ;  Pacific  Ex.  Co.  v.  Black,  8  Texas 
Civ.  App.,  366;  HoUinsworth  v.  Holshauser,  25  Texas,  636;  Missouri, 
K.  &  T.  Ry.  Co.  V.  Cook,  8  Texas  Civ.  App.,  382 ;  Texas  &  P.  R.  Co. 
V.  Hamar,  2  Texas  App.  Civ.  Cas.,  436 ;  Friedlander  v.  Cornell,  46  Texas, 
585 ;  Nations  v.  Thomas,  25  Texas  Sup.,  224 ;  Story  on  Agency,  sec.  443 : 
Mechem  on  Agency,  sees.  83,  84,  86. 

Baker  &  ThomaSy  for  appellee. — It  is  elementary  that  the  burden  of 
proof  is  upon  the  plaintiff  to  show  the  authority  of  the  agent  to  bind  his 
principal.  This  burden  may  be  carried  by  showing  that  the  authority 
is  either  express  or  implied.  If  implied  from  the  nature  of  the  agent's 
duties,  those  duties  must  be  shown.  Louisville,  etc.,  Rv.  Co.  v.  McVav, 
49  Am.  Rep.,  770;  Peninsular  R.  R.  Co.  v.  Gar>%  1  Am.  St.  Rep.,  194; 
Tucker  v.  St.  Louis,  etc.,  Rv.  Co.,  54  Mo.,  177:  Brown  v.  Missouri,  K. 
&  T.  Rv.  Co.,  67  Mo.,  122 ;  Sevier  v.  Birmingham,  etc.,  Rv.  Co.,  48  Am. 
&  Eng.'  R.  R.  Cas.,  503. 

Whatever  may  be  the  implied  duty  of  railway  companies  to  an  injured 
employe,  arising  out  of  the  intimate,  interdependent  relation  of  master 
and  servant,  prompted  by  the  higher  considerations  of  humanity,  no  such 
obligation  rests  upon  railway  companies,  in  law,  justice  or  morals  toward 
a  stranger  to  the  company,  unavoidably  injured  through  his  own  fault 
alone.  Adams  v.  Southern  Ry.  Co.,  16  Am.  &  Eng.  Ry.  Cas.  (N.  S.). 
369;  McMurry  v.  Railway  (Ind.),  49  Am.  Rep.,  752;  Peninsular  R. 
R.  Co.  V.  Gary,  1  Am.  St.  Rep.,  194;  Union  Pacific  Ry.  Co.  v.  Beatty, 
26  Am.  &  Eng.  Ry.  Cas.,  84.   • 

Where  the  doctrine  of  estoppel  or  ratification  of  prior  acts  of  the 
agent  is  invoked  against  the  principal,  said  acts  must  not  .only  be  of  a 
similar  nature,  but  must  be  frequent  enough  to  create  a  custom.     One 
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or  two  isolated  instances  are  not  sufficient  to  constitute  a  course  of 
dealing.    Mobile  &  M.  By.  v.  Jay,  61  Ala.,  247. 

FISHER,  Chief  Justice. — ^This  is  a  suit  by  the  appellants  against 
the  railway  company  to  recover  $250,  as  the  reasonable  value  of  the 
services  of  appellants  as  physicians  and  surgeons  for  medical  treatment 
given  to  one  bcott,  who  was  run  over  and  injured  by  one  of  the  defend- 
ant's trains  at  the  town  of  Leroy.  That  one  of  the  legs  of  Scott  was 
cut  off  by  the  train,  and  the  other  bruised  and  mangled  just  below  the 
knee,  which  necessitated  the  amputation  of  both  legs  above  the  knee  in 
an  attempt  to  save  the  man's  life;  that  it  was  a  case  of  emergency  and 
urgent  necessity,  demanding  immediate  surgical  operation;  that  the 
conductor  of  the  train,  acting  as  the  agent  of  defendant,  employed  the 
plaintiffs  to  attend  upon  Scott,  and  render  him  such  surgical  attention 
as  was  necessary  and  proper;  that  the  conductor  had  full  knowledge  of 
the  circumstances  under  which  Scott  was  injured,  and  was  the  highest 
officer  in  authority  at  defendant's  station. 

The  defendant  answered  by  general  and  special  demurrers  and  special 
denial,  and  also  pleaded  specially  that  the  train  by  which  Scott  was  in- 
jured was  a  freight  train  and  not  allowed  to  carry  passengers;  that 
Scott  at  .the  time  of  his  injuries,  attempted  to  board  the  train  when 
drunk;  that  the  train  was  moving  at  a  rapid  rate  of  speed;  that  Scott 
was  guilty  of  contributory  negligence.  Therefore,  the  railway  company 
was  not  liable.  Also  pleaded  tJhie  want  of  authority  in  the  conductor, 
as  agent,  to  employ  the  plaintiffs. 

The  case  was  tried  before  the  court  without  a  jury  and  judgment  ren- 
dered in  favor  of  the  appellee.  The  trial  court  filed  conclusions  of  fact 
and  law,  which  are  as  follows : 

"I  find  that  on  the  4th  day  of  July,  1904,  one  W.  A.  Scott,  without 
negligence  of  defendant,  through  his  own  fault  alone,  while  drunk  and 
while  a  trespasser  on  defendant's  right  of  way,  was  run  over  and  in- 
jured while  attempting  to  board  a  freight  train  of  the  defendant  rail- 
road company,  running  at  from  12  to  16  miles  per  hour,  at  the  town  of 
Leroy,  a  station  on  defendant's  line  in  McLennan  County,  one  of  the 
said  Scott's  leg's  being  cut  off  above  the  knee,  and  the  other  leg  bruised 
and  mangled  just  below  the  knee  joint,  which  necessitated  the  ampu- 
tation of  both  legs  above  the  knee  in  an  attempt  to  save  the  man's  life; 
that  it  was  a  case  of  emergency  and  urgent  necessity,  demanding  im- 
mediate surgical  attention;  that  the  conductor  of  the  said  train,  acting 
in  his  capacity  as  such  conductor,  employed  plaintiff  Wills  who  was  a 
regular  practicing  physician  and  surgeon  in  that  community,  to  take 
charge  of  and  attend  the  said  injured  man,  that  the  said  Wills  advised 
the  conductor  that  in  order  to  give  the  said  Scott  the  necessary  attention, 
the  help  of  another  surgeon  would  be  required ;  that  thereupon  the  said 
conductor  replied:  ^The  case  is  in  your  hands,  get  another  doctor  if 
necessary,  and  if  necessary  get  two,  I  am  no  doctor,'  and  Wills  at  once 
telephoned  to  the  town  of  West,  eight  miles  distant  to  plaintiff  Wilie, 
who  was  also  a  regular  practicing  physician ;  and  requested  him  to  come 
and  assist  in  the  operation  on  the  injured  man;  that  thereupon  ttie  said 
Wilie  came  at  once,  reaching  Leroy  in  about  one  hour;  that  in  the 
interim  the  conductor  and  his  train  had  left  the  station ;  that  plaintiff^ 


}90o.]  WiCLs  V.  1.  &  G.  X.  IJy.  Co.  61 

immediately  took  charge  of  the  injured  man  and  amputated  botli  his  legn 
above  the  Jcnee;  that  such  amputation  was  necessary  in  a  proper  attempt 
to  save  his  life,  and  that  two  surgeons  were  needed  to  properly  perform 
the  same;  that  a  reasonable  fee  and  charge  for  said  professional  serv- 
ices rendered  by  the  plaintiffs  is  $250,  that  the  said  station  of  Leroy 
is  a  small  station  at  a  distance  of  35  miles  from  the  town  of  Mart,  and 
that  the  said  conductor  of  the  said  train  was  the  highest  officer  in 
authority  of  defendant  in  matters  touching  the  said  train  at  said  station 
at  the  time  of  the  said  accident;  that  the  said  station  was  a  telegraph 
station  of  defendant,  having  telegraphic  communication  with  defendant's 
division  headquarters  at  the  town  of  Mart,  and  its  general  headquarters 
at  Palestine,  and  there  was  a  telegraph  operator  in  the  employ  of  de- 
fendant at  the  said  station  at  the  time  of  the  said  accident.  That  the 
towns  of  Leroy  and  Mart  are  connected  by  telephone. 

"I  further  find  that  a  short  while  previous  to  the  accident  in  this 
case,  a  man  named  Hall  was  run  over  and  injured  by  a  train  of  defend- 
ant at  the  said  station  of  Leroy;  that  the  same  was  a  case  of  emergency, 
demanding  immediate  surgical  attention;  that  the  conductor  of  the 
said  train,  acting  in  his  capacity  as  such  conductor  employed  plaintiff 
Wills  to  attend  the  said  injured  man  professionally;  that  the  said  plain- 
tiff Wills,  in  accordance  therewith,  took  charge  of  the  said  man  and  am- 
putated one  of  his  legs,  as  was  necessary  by  reason  of  the  character  of 
his  injuries,  in  a  proper  attempt  to  save  his  life;  that  the  said  plaintiff 
AVills  thereafter  rendered  his  bill  to  the  defendant  for  his  said  services, 
and  the  defendant  paid  the  same,  and  did  not  at  any  time  question  the 
authority  of  its  said  conductor  as  its  agent  to  make  the  said  contract 
of  employment ;  that  it  was  not  shown  whether  said  Hall  was  injured 
by  negligence  of  defendant  or  a  trespasser  or  not ;  that  sometime  previous 
to  the  accident  in  this  case  a  boy  was  injured  by  one  of  defendant's 
freight  trains  at  the  said  station  by  having  his  hand  mashed  while  rid- 
ing thereon  as  a  trespasser;  that  the  conductor  in  charge  of  said  train, 
acting  in  his  capacity  as  such  conductor,  employed  a  physician  at  the 
said  station,  one  Dr.  Middlebrook,  to  attend  professionally  to  the  said 
boy's  injuries;  that  the  said  doctor  thereafter  rendered  his  bill  therefor 
to  the  defendant  for  $7.50,  and  that  the  defendant  paid  the  same  with- 
out questioning  the  authority  of  the  said  conductor  as  its  agent  to  make 
the  said  contract  of  employment,  and  that  the  said  plaintiff  Wills  had 
knowledge  of  these  facts  at  the  time. 

"I  further  find  that  the  said  accident  happened  in  this  case  about  12 
o'clock  noon ;  that  the  said  telegraph  operator  of  defendant  at  Leroy  at 
once  thereafter  notified  by  telegraph  the  division  superintendent  of 
defendant  at  Mart  of  the  said  accident,  and  also  at  some  time  during 
the  afternoon  notified  the  said  division  superintendent  that  physicians 
were  in  charge  of  the  said  injured  man,  Scott,  and  rendering  him  pro- 
fessional service,  and  that  the  division  superintendent  gave  no  orders 
or  directions  relative  to  the  said  physicians,  and  made  no  reply  to  the 
said  message  informing  him  that  physicians  were  in  charge  of  the  said 
injured  man. 

"I  further  find  that  neither  of  the  plaintiffs  had  any  knowledge  of  any 
want  of  authority  upon  the  part  of  the  said  conductor  as  agent  for  de- 
fendant, to  employ  them,  and  that  they  each  rendered  their  services 
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relyinff  upon  defendant's  paying  them  a  reasonable  compensation  there- 
for; that  neither  of  plaintiffs  made  any  inquiry  of  the  said,  conductor 
as  to  his  authority  to  employ  them,  and  made  no  other  effort  to  learn 
whether  he  did. 

"I  further  find  that  the  said  sum  of  $250  would  be  a  reasonable  fee 
and  charge  to  either  of  the  plaintiffs  for  the  said  professional  services 
rendered  in  this  case,  if  he  had  rendered  the  same  alone. 

"I  conclude  as  a  matter  of  law  as  follows: 

"Ist. — That  the  burden  of  proof  was  upon  the  plaintiffs  to  show  au- 
thority upon  the  part  of  the  conductor  to  employ  them. 

"2d. — That  the  said  conductor  was  acting  beyond  the  scope  of  his 
authority  as  agent  of  defendant  in  employing  the  plaintiffs  and  that 
there  was  no  sufficient  reason  why  the  defendant  should  not  be  permitted 
to  deny  the  conductor's  authority  to  make  such  employment,  and  that 
therefore,  defendant  is  in  no  way  liable  to  plaintiffs.'' 

We  are  of  the  opinion  that  the  court's  conclusions  of  law  are  correct, 
as  based  upon  the  facts,  and  that  the  proper  result  was  reached  in  the 
disposition  of  the  case.  Under  the  particular  fact 3  of  this  case,  the  con- 
ductor had  no  authority  to  bind  the  railway  company  to  a  contract  to 
pay  for  the  services  rendered  by  the  appellants.  (Adams  v.  Southern 
Ry.  Co.,  16  Am.  &  Eng.  Ry.  Cas.  (N.  S.),  368;  Union  Pac.  R.  R.  v. 
Beatty,  26  Am.  &  Eng.  Ry.  Cas.,  84 ;  Louisville,  etc.,  Ry.  Co.  v.  McVay, 
49  Am.  Rep.,  770;  Peninsula  R.  R.  Co.  v.  Gary,  1  Am.  St.  Rep.,  194; 
Tucker  v.  St.  Louis,  etc.,  Ry.,  54  Mo.,  177;  Sevier  v.  Birmingham,  etc., 
Ry.,  48  Am.  &  Eng.  R.  R.  Cas.,  503 ;  and  as  by  analogy  bearing  upon  the 
question.  International  &  G.  N.  Ry.  Co.  v.  Anderson,  82  Texas,  516.) 

The  facts  in  the  record  did  not  raise  the  issue  of  estoppel  and  ratifi- 
cation. Therefore  also  the  court  was  correct  in  its  conclusion  upon  this 
question. 

We  do  not  undertake  to  say  what  would  be  the  power  and  duty  of 
a  conductor  of  the  railway  company,  where  a  passenger  or  employe  was 
injured.  Here  the  party  injured  was  a  trespasser.  The  condition  that 
called  for  treatment  was  attributable  to  his  own  negligence;  and  we  can- 
not see  how  the  railroad  company  can  be  held  liable  for  the  medical 
expense  incurred  in  treating  such  a  person,  unless  it  had  obligated 
itself  through  some  authorized  agent  to  incur  such  liability.  We  can  find 
nothing  in  the  power  usually  delegated  to  a  conductor,  or  in  the  duties 
that  he  is  required  to  perform,  that  implies  the  authority  to  make 
contracts  binding  his  principal,  whereby  it  should  be  burdened  with  the 
cQst  aAd  expense  of  the  treatment  of  injured  persons,  for  whose  condi- 
tion it  could  in  no  wise  be  held  responsible. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 


1906.]  Williams  v.  City  of  Galvejjtok.  63 


DECEMBER,  1905. 


Macet  Williams  v.  City  op  Galveston. 

Decided  December  2,  1905. 

City  Charter — ^Exemption  of  City  From  Liability  for  Personal  Injnries. 

Plaintiff  sued  the  city  of  Galveston  to  recover  damagefl  for  the  loss  of  a 
leg  caused  by  a  defective  bridge  over  a  gutter  in  said  city.  The  charter  of  the 
city  contained  a  provision  exempting  the  city  from  all  liability  for  injuries 
caused  as  alleged  oy  plaintiff.  Held,  a  demurrer  to  the  petition  was  properly 
sustained. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Robert  G.  Street. 

G.  E.  Mann,  for  appellant. — "The  court  erred  in  sustaining  the  excep- 
tion of  defendant  to  plaintiff's  right  of  action;  said  exception  being  on 
the  ground  that  the  present  charter  of  the  city  of  Galveston  provides 
that  the  city  of  Galveston  'shall  not  be  liable  for  any  injuries  to  persons 
or  to  property  caused  by  the  fillings  raising,  grading  or  elevating  any 
property  within  the  city,  or  on  account  of  any  defect  of  any  street,  side- 
walk or  other  public  place.'" 

This  was  error,  because  the  Legislature  can  not  release  the  city  of 
its  common  law  liability  to  plaintiff  for  damages  sustained  by  a  defec- 
tive crossing  over  a  drain  and  from  street  to  sidewalk,  the  said  charter 
having  given  the  city  control  of  said  crossing.  The  city  is  as  much 
liable  as  any  business  corporation  would  be  for  its  negligence  in  the 
premises,  and  plaintiff  can  not  be  deprived  of  her  property,  the  use  of 
her  leg,  without  due  process  of  law,  but  simply  by  the  Legislature  under- 
taking to  except  the  city  from  common  law  liability.  Constitution  of 
Texas,  art.  1,  sees.  19, 13;  Constitution  of  U.  S.,  Fourteenth  Amendment, 
sec.  1 ;  City  of  Galveston  v.  Posnainsky,  62  Texas,  131 ;  Bates  v.  City 
of  Houston,  14  Texas  Civ.  App.,  287;  Eustis  v.  City  of  Henrietta,  90 
Texas,  473;  Whitener  v.  Belknap,  89  Texas,  279;  Lytle  v.  Halff  Bros., 
75  Texas,  132;  Armstrong  v.  Traylor,  87  Texas,  601;  Union  Cent.  Ins. 
Co.  V.  Chaonning,  86  Texas,  659;  Hearn  v.  Camp,  18  Texas,  549;  Scott 
v.  Mather,  14  Texas,  239;  Cleveland  v.  King,  132  U.  S.,  295;  Weight- 
mann  v.  City  of  Washington,  1  Black,  52;  Cooley's  Const.  Lim.,  pp.  34, 
35. 

M.  E.  Kleberg,  for  appellee. — The  provision  in  the  charter  of  the 
city  of  Galveston  exempting  it  from  liability  for  personal  injuries  due 
to  any  defective  streets,  sidewalks  or  other  public  places  in  said  city  is 
constitutional  and  valid.  Section  47,  Amended  Charter  City  of  Galves- 
ton, app.  March  30,  1903;  Special  Laws  of  1903,  262;  City*  of  Houston 
v.  IsaackS;  68  Texas,  118;  City  of  Wilmington  v.  Ewing  (Sup.  Court  of 
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JJelawaro),  45  L.  H.  A.,  79;  HO  Am.  &  Eng.  Encvc.  of  Law  (2d  ed.), 
p.  1192. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  by  appellant 
against  the  appellee  to  recover  damages  for  the  loss  of  a  leg  alleged  to 
have  been  caused  by  a  defective  bridge  over  a  gutter  or  drain  along  one 
of  the  streets  of  the  city  of  Galveston  which  the  petition  alleges  was 
negligently  constructed  and  maintained  by  the  defendant  city. 

The  trial  court  sustained  a  general  demurrer  to  the  petition  upon  the 
ground  that  under  its  charter  appellee  was  not  liable  for  any  damage 
for  injuries  to  persons  or  property  caused  by  any  defect  of  any  street, 
sidewalk  or  other  public  place. 

It  is  conceded  by  the  appellant  that  the  charter  of  the  city  of  Gal- 
veston contains  a  provision  exempting  the  city  from  all  liability  for 
injuries  caused  as  alleged  in  the  petit-ion  by  the  negligent  construction 
or  maintenance  of  streets,  sidewalks  or  other  public  places  in  said  city, 
but  it  is  earnestly  contended  that  this  provision  of  the  city  charter  is 
unconstitutional  and  void  in  that  it  is  an  attempt  to  deny  the  citizens 
that  protection  to  person  and  property  guaranteed  by  sections  13  and 
19,  of  article  1,  of  the  State  Constitution. 

The  question  presented  is  not  free  from  difficulty,  but  we  have  reached 
the  conclusion  that  the  Legislature  did  not  violate  the  constitution  in  the 
passage  of  the  act  exempting  the  city  from  liability  in  cases  of  this 
kind.  While  it  is  settled  by  the  decisions  of  our  Supreme  Court  that  a 
municipal  corporation,  voluntarily  organized  under  the  general  laws  or 
special  act  of  the  Ijegislature,  is  liable  at  common  law  for  damage  caused 
by  its  negligence  in  failing  to  keep  its  streets  in  repair  without  any  ex- 
press provision  in  the  charter  imposing  such  liability,  it  has  never  been 
held  that  the  Legislature  was  without  authority  to  exempt  municipal 
corporations  from  such  liability.  (City  of  Galveston  v.  Posnainsky,  62 
Texas,  131.) 

The  guarantee  in  section  13  of  the  bill  of  rights  that  "All  courts  shall 
be  open,  and  every  person  for  an  injury  done  him  in  his  lands,  goods, 
person  or  reputation  shall  have  remedy  by  due  course  of  law,"  does  not 
prohibit  the  liCgislature  from  granting  to  local  governmental  agencies 
the  exemption  enjoyed  by  the  State  in  the  prosecution  of  public  works, 
and  this  is  all  that  is  done  by  the  act  in  question.  The  counties  in  the 
State  are  hold  exempt  from  liability  for  the  negligent  construction  or 
maintenance  of  public  highways,  and  the  act  in  question  does  no  more 
than  place  the  city  of  Galveston  upon  a  plane  with  the  counties. 

It  can  not  be  said  that  such  exemption  is  a  taking  of  property  without 
due  process  of  law.  The  citizen  has  no  property  right  in  a  rule  of  law, 
and  while  rights  may  accrue  to  him  under  the  operation  of  a  legal 
rule  which  become  vested  and  can  not  be  taken  from  him  by  the 
change  of  the  rule,  he  can  not  be  heard  to  complain  if,  before  such  prop- 
erty rights  become  vested,  the  rule  is  so  changed  that  no  rights  can 
accrue  thereunder.  As  an  illustration  of  this  principle  it  is  sufficient 
to  recall  the  rule  as  to  changes  in  the  law  of  limitation.  After  a  right 
or  title  has  once  become  vested  by  limitation  neither  a  change  in  the 
law  fixing  the  period  of  time  necessary  to  complete  the  bar,  nor  the 
repeal  of  the  law,  in  any  way  affects  the  rights  thus  vested.    But  if  the 
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law  is  reDealed,  or  the  period  of  time  lengthened  before  the  bar  becomes 
complete^  the  change  in  the  rule  does  not  invade  any  property  right. 
And  so  in  this  case,  if  appellee  had  been  liable  for  appellant's  injuries 
at  the  time  they  were  occasioned  her  right  to  recover  damages  therefor 
could  not  be  destroyed  by  an  act  of  the  Legislature  exempting  appellee 
from  such  liability.  The  right,  and  power  of  the  Legislature  to  pre- 
scribe rules  restricting  or  exempting  municipal  corporations,  created 
by  it  for  local  governmental  purposes,  from  liability  for  damages  caused 
in  the  performance  of  the  public  duties  'imposed  upon  them  is  only  re- 
stricted by  the  constitutional  provision  requiring  compensation  for  prop- 
erty taken,  damaged  or  destroyed  for  public  use. 

There  being  no  express  provision  of  the  constitution  prohibiting  the 
Legislature  from  enacting  the  law  in  question,  and  such  prohibition  not 
being  a  necessary  implication  from  any  express  constitutional  provision, 
we  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed,  and  it  has  been  so  order^. 


Writ  of  error  refused. 


Afiirmed. 


S.  A.  Temple  v.  H.  B.  Sanborn  et  al. 

Decided  December  2,  1905. 

1. — ^Town  Plat — Dedication. 

Where  the  proprietor  of  an  addition  to  a  town  makes  a  map  of  the  same, 
laying  it  out  into  squares,  lots,  streets,  etc.,  and  causes  such  map  to  be  re- 
corded in  the  county  clerk's  office,  and  sells  lots  with  reference  thereto,  he 
thereby  dedicates  the  squares,  streets,  alleys,  etc.,  to  the  public,  and  can  not 
revoke  the  grant  after  the  public  has  acquired  an  easement. 


-"Ballroad  Beserration.'* 
The  owner  of  land  adjacent  to  a  town  subdivided  it  into  lots  and  blocks, 
streets  and  alleys  and  made  and  recorded  a  map  of  the  same,  designating  it 
as  an  addition  to  the  town;  upon  the  map  was  shown  a  long,  wide  strip  lying 
on  both  sides  of  a  railroad  track  and  designated  as  follows:  "Reserved  for 
Railway  Purposes."  The  owner  sold  lots  fronting  on  this  reservation,  and  after- 
wards sold  portions  of  the  reservation  to  parties  who  used  it  for  other  than 
railroad  purposes.  Held,  that  the  owner  and  his  vendees  were  estopped  from 
appropriating  said  strip  of  land  to  any  purpose  inconsistent  with  that  for  which 
it  was  reserved,  and  the  fact  that  it  was  dedicated  to  railroad  purposes  instead 
of  to  the  public  in  general  was  immaterial;  the  dedication  was  of  a  quasi 
public  character,  and  not  to  private  purposes. 

Appeal  from  the  District  Court  of  Potter  County.    Tried  below  be- 
fore Hon.  Ira  Webster. 

J.  N.  Browning,  Madden  &  Trulove  and  W.  E.  Oee,  for  appellant. — 
If  the  owner  of  an  addition  to  a  town  conveys  lots  and  blocks  in  such 
addition  with  reference  to  a  map  or  a  plat  thereof,  such  act  operates 
as  a  dedication  of  all  streets,  alleys,  parks  and  the  like,  represented  by 
such  map,  to  public  use;  and  purchasers  of  lots  acquire  a  right 
appurtenant  to  their  respective  lots  to  have  such  streets,  parks,  alleys 
and  the  like  kept  and  held  for  use  for  the  respective  uses  and  purposes 
Vol.  XLI.  Civil— «. 
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indicated  by  such  map.  Oswald  v.  Grenet,  22  Texas,  101 ;  Preston  v. 
Navasota,  34  Texas,  687 ;  Lamar  Co.  v.  Clements,  49  Texas,  355 ;  Corsi- 
cana  v.  White,  57  Texas,  382;  Gilder  v.  Brenham,  67  Texas,  350  (3  S. 
W.  Rep.,  311);  Wolf  v.  Brass,  72  Texas,  136  (12  S.  W.  Rep.,  160); 
Bond  V.  Texas  &  Pac.  Ry.  Co.,  15  Texas  Civ.  App.,  286  (39  S.  W.  Rep., 
980)  ;  Gillean  v.  Frost,  25  Texas  Civ.  App.,  371  (61  S.  W.  Rep.,  374) ; 
Weynand  v.  Lutz,  —  Texas  Civ.  App.,  —  (29  S.  W.  Rep.,  1097) ;  Ostrom 
V.  Arnold,  24  Texas  Civ.  App.,  192  (58  S.  W.  Rep.,  632) ;  City  of  San 
Antonio  v.  Grand  jean,  91  Texas,  434  (41  S.  W.  Rep.,  478) ;  Alley  v. 
Carleton,  29  Texas,  75-79;  City  of  Llano  v.  Llano  Co.,  5  Texas  Civ. 
App.,  132;  Atkinson  v.  Bell,  18  Texas,  474;  Parisa  v.  City  of  Dallas, 
83  Texas,  257;  City  of  Cincinnati  v.  WTiite,  6  Pet.,  431,  10  Cur.,  181, 
and  Roses  Notes  on  U.  S.  Rep.,  vol.  3,  p.  274;  Beatty  &  Richie  v.  Kurtz, 
2  Peters,  566. 

Reeder  &  Cooper,  for  appellee. — A  common  law  dedication  of  land 
can  be  for  public  purposes  only.  Railway  Companies  are  private  corpo- 
rations, and  therefore  can  not  acquire  lands  or  an  easement  therein 
by  a  common  law  dedication.  Lake  Erie,  etc.,  R.  R.  Co.  v.  Whithan, 
46  Am.  St.  Rep.,  355;  same  case  in  155  111.,  514;  Anderson's  Diet,  of 
Law,  page  323  for  definition  of  Dedication.  Cyclopedia  of  Law  and 
Procedure,  vol.  13,  p.  444. 

SPEER,  Associate  Justice. — Plaintiff  instituted  this  suit  against 
defendants  to  abate  as  a  nuisance  certain  buildings  erected  in  the  vi- 
cinity of  his  property  in  violation  of  certain  rights  which  he  alleged 
to  be  appurtenant  to  his  ownership  of  lot  No.  1,  block  No.  2  of  the 
Glidden  and  Sanborn  addition  to  Amarillo,  and  to  recover  damages 
on  account  thereof.  To  be  more  specific,  he  alleged,  among 
other  things,  in  effect,  that  on  and  prior  to  December  15,  1890,  Glidden 
and  Sanborn  were  the  owners  of  the  section  of  land  now  known  as  the 
Glidden  and  Sanborn  Addition  to  Amarillo;  that  Sanborn,  acting  for 
himself  and  the  other  interested  parties,  cut  up  said  section  into 
streets,  alleys,  blocks  and  lots,  and  thereby  induced  the  public  to  pur- 
chase said  lots  for  the  purpose  of  establishing  a  city  or  town,  and  made 
and  caused  to  be  executed  and  filed  maps  and  plats  of  said  addition; 
that  said  map  and  plat  were  filed  for  record  and  duly  recorded  in  the 
deed  records  of  Potter  County,  to  which  map  reference  was  made  for 
more  particular  and  accurate  description;  that  said  maps  and  plats 
show  the  various  streets,  alleys,  blocks,  lots  and  railroad  ground  and  res- 
ervations dedicated  to  and  intended  for  use  as  such  in  the  founding, 
building  and  maintaining  of  such  proposed  town;  that  they  show 
running  across  said  addition  in  an  easterly  and  westerly  direction  in 
one  continuous  straight  line  the  line  of  railroad  owned  and  operated 
by  the  Fort  Worth  and  Denver  City  Railway  Company,  on  each  side 
of  which  is  a  wide  space  approximately  two  hundred  feet,  shown  to 
have  been  intended  and  dedicated  for  use  for  railroad  purposes  and  desig- 
nated on  each  and  both  maps  of  said  additions  (the  Glidden  and  San- 
bom,  and  the  adjoining  addition  in  the  name  of  one  Holland)  as 
^Tleserved  for  Railway  Purposes  f  that  streets  running  in  easterly  and 
westerly  direction  and  parallel  with  said  line  of  railroad  are  numbered 
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north  and  Bonth  from  such  railway  reservation,  the  one  on  the  im- 
mediate south  side  thereof  being  designated  as  First  Street;  that  im- 
mediately on  the  sonth  side  of  said  First  Street  and  said  railway  reser- 
vation, near  the  east  edge  of  the  Glidden  and  Sanborn  Addition  and  the 
west  line  of  the  Holland  Addition,  as  shown  by  said  maps  and  plats, 
is  situated  block  No.  2  in  said  Glidden  and  Sanborn  Addition  to  Ama- 
rillo,  which  block  is  composed  of  ten  lots,  each  having  a  front  of  sixty 
feet  and  a  depth  of  one  hundred  and  forty  feet ;  lot  No.  1  being  on  the 
northeast  corner  of  said  block,  immediately  south  of  said  First  Street, 
extending  one  hundred  and  forty  feet  along  the  same  and  fronting 
sixty  feet  east  on  Buchanan  Street ;  that  after  such  mapping  and  platting 
of  lands  and  additions,  said  Glidden  and  Sanborn  began  to  sell  lots  and 
blocks  and  land  with  reference  thereto,  and  purchasers  from  thcMu 
began  to  build  thereon,  so  that  since  then  a  large  and  very  important 
part  of  the  residences  in  said  town  are  located  along  the  east  edge  of 
said  addition,  south  of  said  line  of  railroad;  and  the  passenger  and 
freight  depots  of  the  Fort  Worth  &  Denver  City  Railway  Company,  the 
Pecos  and  Northern  Texas  Bailway  Company,  the  Southern  Kansas 
Bailway  Company  of  Texas,  and  the  Chicago,  Rock  Island  and  Gulf 
Bailway  Company,  are  located  on  and  along  said  '^Railway  Reservation" 
immediately  east  from  the  said  intersection  of  Buchanan  Street  at  the 
northeast  comer  of  lot  No.  1  in  block  No.  2  in  said  Glidden  and  San- 
bom  Addition  and  said  railway  reservation;  that  by  reason  of  such 
relative  locations  of  the  business  and  residence  portions  of  Amarillo 
and  said  railway  reservation,  and  the  location  of  said  depots,  said 
comer  lot  No.  1  in  block  No.  2  became  a  valuable  corner  lot  on  a 
popular  comer,  where  a  vastly  greater  part  of  the  public  travels  and 
passes  going  to  and  from  said  depots,  and  were  it  not  for  the  wrongful 
acts  of  defendants,  would  be  the  most  public  and  valuable  lot  near 
said  depots  for  hotel,  restaurant  and  lodging  house  purposes;  that  by 
the  said  mapping  and  platting  of  additions  and  the  dedication  of  said 
streets  and  alleys  and  the  reservation  and  dedication  of  said  railway 
reservation  to  railway  purposes  and  the  location  of  said  depots,  the 
right  to  have  said  railway  reservation  used  for  railway  purposes  only 
became  and  is  a  right  appurtenant  to  and  a  permanent  easement  going 
with  the  title  to  said  lot  No.  1  in  block  No.  2,  and  is  a  valuable  right 
the  impairment  of  which  causes  great  damage  to  plaintiff  as  the  owner 
of  said  lot;  that  after  putting  said  maps  and  plats  of  record,  the  de- 
fendant Sanborn  sold  divers  lots  in  said  addition  to  various  parties 
prior  to  February  5,  1898,  when  by  some  arrangement  between  himself 
and  one  W.  H.  Bush,  said  Bush  became  the  owner  of  the  record  title 
to  all  of  Sanborn's  interest  in  the  property;  that  while  said  Bush  held 
said  property  and  on  about  May  3,  1899,  he  conveyed  by  general  war- 
ranty deed  lots  Nos.  1  and  2  in  block  No.  2  in  the  Glidden  and  Sanborn 
addition  to  one  J.  R.  McAllister  to  have  and  to  hold  the  said  premises  with 
all  and  singular,  the  rights  and  appurtenances  thereto  in  anywise  belong- 
ing unto  said  McAllister  and  his  heirs  and  assigns  forever ;  that  afterward 
on  about  October  8,  1900,  said  McAllister  likewise  sold  and  conveyed 
said  lots  to  W.  L.  Thompson;  that  Thompson  in  turn  for  a  valuable 
consideration  by  a  similar  deed  sold  and  conveyed  lot  No.  1  to  plaintiff, 
whereupon  he  became  the  fee  simple  owner  of  said  lot  together  with 
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uU  the  rights  thereto  appertaining  and  belonging,  including  the  right 
to  have  said  lot  front  on  said  railway  reservation  and  such  reservation 
used  for  railway  purposes  only;  that  he  so  bought  and  acquired  said 
lot  and  the  house  thereon  situated  with  a  view  of  its  advantageous 
location,  it  being  so  situated  as  to  make  the  same  valuable  and  profit- 
able as  a  location  for  hotel,  lodging  house,  restaurant  and  the  like,  and 
expected  to  improve,  use  and  enjoy  the  same  for  said  purposes;  that  at 
the  time  he  bought  it  there  was,  and  ever  since  has  been,  on  said  lot 
a  house  being  used  as  a  boarding  and  lodging  house;  and  that  he 
and  his  said  assignor  bought  the  property  with  a  view  of  improving  and 
using  the  same  as  a  location  for  a  hotel  and  rooming  and  lodging 
house,  but  have  been  and  are  deterred  therefrom  by  the  wrongful  acts 
of  defendants;  that  after  said  Bush  had  conveyed  to  said  McAllister, 
said  Bush  reconveyed  to  defendant  Sanborn  all  interest  in  and  to  Glid- 
den  and  Sanborn  and  Holland  Additions  which  had  not  been  previously 
sold  by  said  Bush;  and  that  about  July  1,  1902,  defendants  Sanborn 
and  one  J.  Q.  Riley  with  full  notice  and  knowledge  of  plaintiff^s  rights 
in  the  premises  and  with  actual  and  constructive  notice  and  knowledge 
of  the  dedication  of  said  railway  reservation  to  public  use  for  railway 
purposes  only,  entered  into  an  agreement  and  a  conspiracy  to  have 
that  part  of  said  reservation  lying  and  being  situated  directly  between 
plaintiff's  said  lot  and  the  said  lino  of  railroad  and  on  the  way  between 
plaintiff's  house  and  said  depot,  used  for  restaurant  and  hotel  purposes  so 
as  to  intercept  public  travel  and  public  patronage  coming  from  such  depots 
on  their  way  to  and  along  by  plaintiff's  house,  and  in  pursuance  of  such 
agreement  and  conspiracy,  said  Sanborn  wrongfully  and  with  the  intent 
to  injure  plaintiff  and  depreciate  the  value  of  his  said  property,  leased 
and  rented  to  said  Riley  the  right  to  place  and  maintain,  and  said  Riley 
did  about  said  time  place  and  ever  since  has  maintained,  on  said  reser- 
vation what  is  known  as  the  Riley  Restaurant,  to  plaintiff's  great  dam- 
age; that  thereafter  on  about  December  27,  1902,  said  Sanborn  entered 
into  a  further  conspiracy  with  F.  W.  Burger  whereby  it  was  agreed 
by  and  between  them  that  Sanborn  would  convey  to  said  Burger  a 
portion  of  said  reservation  lying  immediately  north  of  said  First  Street 
and  adjoining  thereto  and  on  a  direct  line  between  plaintiff's  said  prem- 
ises and  said  line  of  railroad,  and  also  should  convey  to  him  a  certain 
old  wooden  hotel  building,  and  that  said  Burger  would  place  the  same 
on  that  part  of  said  reservation  so  to  be  conveyed ;  and  that  said  San- 
born did  convey  said  land  and  old  building  to  Burger  knowing  and  in- 
tending that  he  would  use  the  same  to  the  detriment  of  plaintiff;  and 
that  Burger  with  a  like  knowledge  so  bought  and  used  said  premises; 
and  that  Burger  proceeded  to  remove  the  said  wooden  hotel  building 
to  said  railway  reservation,  placing  the  same  thereon  so  that  it  ex- 
tended partly  over  on  the  north  side  of  said  First  Street,  about  forty 
feet  or  less  from  the  most  northern  line  of  plaintiff's  lot,  in  a  position 
so  that  his  said  house  is  on  a  line  between  plaintiff's  property  and  said 
railroad;  that  said  Burger  transfered  said  hotel  or  rooming  house  to 
defendants  R.  S.  and  L.  B.  Mcintosh  who  ever  since  have  kept  and 
now  keep  and  maintain  said  house  to  plaintiff's  great  damage ;  that  the 
defendants  Amzie  Baker,  R.  S.  and  L.  B.  Mcintosh  and  their  vendors 
Riley  and  Burger,  have  maintained  and  kept  the  respective  buildings 
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well  knowing  plaintifiPs  rights  in  the  premises  and  for  the  purpose  of 
intercepting  custom  coming  to  his  house^  and  with  the  intent  and  pur- 
pose of  injuring  him  and  depriving  him  of  a  valuable  right  acquired 
by  the  purchase  of  his  said  property ;  that  in  consequence  the  defendants 
have  rendered  plaintiff's  property  less  desirable  and  less  valuable  for 
either  residence,  business  or  hotel  purposes;  that  plaintiff  and  each  of 
his  vendors,  Thompson  and  McAllister,  bought  such  property  with  ref- 
erence to  said  maps  and  dedication,  and  under  representations  to  them 
made  at  and  prior  to  the  time  they  respectively  purchased,  that  said 
lot  was  on  the  comer  next  to  the  railroad  and  that  there  could  and 
would  be  no  other  house  between  said  lot  and  the  railroad,  and  that 
said  railway  reservation  could  and  would  be  used  for  railway  purposes 
only ;  so  that  he  confidently  expected  and  relied  upon  the  idea  that  there 
could  and  would  be  no  such  structures  between  his  said  property,  as 
is  herein  complained  of,  to  intercept  his  trade,  endanger  his  premises 
and  render  less  valuable  his  property;  that  he  has  sustained  damages 
in  the  sum  of  $1,500;  that  if  said  houses  are  permitted  to  remain  the 
injuries  will  be  perpetual  and  continuous  in  their  nature,  and  not  sus- 
ceptible of  calculation  and  his  damages  will  be  permanent  and  irre- 
parable; wherefore  he  alleges  that  he  and  the  public  generally,  on 
behalf  "of  whom  he  seeks  to  maintain  this  suit,  have  a  permanent  ease- 
ment in  and  to  said  railway  reservation,  and  a  right  to  have  the  same 
used  for  railway  purposes  only,  and  to  have  and  recover  of  and  from 
defendants  his  damages  already  sustained  and  the  said  structures  abated 
as  a  nuisance,  and  his  rights  of  use  appurtenant  to  his  property  restored 
to  him,  and  judgment  requiring  defendants  to  remove  said  buildings 
and  houses  from  said  reservation,  etc. 

TIpon  various  objections,  the  court  excluded  nearly  all  the  testimony 
offered  by  appellant  in  support  of  the  allegations  of  his  petition  and  final- 
ly instructed  a  verdict  in  favor  of  the  defendants. 

The  appellant  offered  to  introduce  in  evidence  maps  and  plats  of  the 
Glidden  and  Sanborn  and  the  Holland  Additions  to  Amarillo;  also  the 
record  chain  of  title  to  lot  1  in  block  2  in  the  Glidden  and  Sanborn 
Addition  from  the  State  down  to  himself;  he  also  offered  to  prove 
by  the  deed  records  of  Potter  County  that  in  every  deed  made  since 
the  filing  of  the  map  of  the  Glidden  and  Sandbom  and  Holland  Ad- 
ditions, conveying  land  therein,  reference  was  made  to  such  respective 
maps  as  being  of  record  in  the  office  of  the  county  clerk  of  Potter  Coun- 
ty; and  by  appellee  Sandbom  that  he  and  Glidden  owned  all  the  Glid- 
den and  Sanborn  Addition  when  it  was  platted  and  the  map  thereof 
filed,  and  that  he  owned  all  parts  thereof  not  previously  sold  and  con- 
veyed at  the  time  he  executed  the  deed  of  conveyance  to  Bush  on  Peb- 
mary  6,  1898;  and  by  the  witness  McAllister  that  he  bought  and 
owned  at  one  time  lot  No.  1  in  block  2 ;  and  by  himself  that  he  bought 
and  became  the  owner  of  lot  1  in  block  2  on  March  5,  1901,  when  he 
took  up  his  residence  and  continued  to  reside  thereon  till  the  filing  of 
this  suit,  and  further  by  the  witness  McAllister  that  the  placing  and 
maintaining  the  Mcintosh  hotel  and  Biley  restaurant  on  the  strip 
of  land  north  of  lot  1  in  block  2  had  the  effect  of  depreciating  the  value 
and  use  of  lot  1.  All  this  evidence  was  excluded  by  the  court  upon 
objections  of  appellees.     But  all  the  evidence  is  so  obviously  admissi- 
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ble  under  appellant's  allegations,  if  his  petition  shows  a  case  entitling 
him  to  recover,  that  we  deem  it  unnecessary  to  discuss  seriatim  the 
various  questions  presented.  Indeed,  appellees  do  not  seek  specifically 
to  justify  the  court's  ruling  with  respect  to  the  exclusion  of  the  evi- 
dence except  by  such  counter  propositions  of  law  as  go  to  show  that 
appellant's  petition  states  no  cause  of  action.  The  gist  of  their  con- 
tention is  that  there  it  no  such  thing  known  to  the  law  as  dedication 
of  real  estate  to  the  public  for  railway  purposes,  and  that  therefore 
appellant  has  alleged  no  such  interest  in  the  strip  of  land  adjacent  to 
his  lot  designated  on  the  maps  as  "Reserved  for  Railway  Purposes" 
as  will  entitle  him  to  recover  in  this  case.  So  that,  in  effect  we  are 
confronted  with  the  sole  question  of  whether  or  not  appellant^s  peti- 
tion states  a  cause  of  action.     That  it  does  we  entertain  no  doubt. 

It  is  not  a  controversy  between  Sanborn  as  the  owner  of  the  fee 
of  this  reservation  and  some  railway  company  claiming  under  the 
supposed  dedication,  but  is  simply  a  question  of  whether  or  not  appel- 
lant who  has  purchased  under  the  circumstances  alleged,  is  entitled 
to  have  such  reservation  used  for  nothing  other  than  railway  purposes 
as  an  appurtenant  to  and  incident  of  his  ownership  of  lot  1.  It  is 
well  settled  that  where  a  proprietor  of  a  town  or  city  lays  out  and  plats 
the  squares,  lots,  streets,  alleys,  etc.,  and  causes  the  same  to  be  recorded 
in  the  county  clerk's  office,  and  sells  lots  in  accordance  with  such  plat, 
he  thereby  dedicates  the  streets  and  alleys  to  the  public  and  can  not 
revoke  the  grant  when  the  public  acquires  an  easement.  Oswald  v. 
Grenet,  22  Texas,  101;  Preston  v.  Xavasota,  34  Texas,  684;  Wolf  v. 
Brass,  72  Texas,  133;  Parisa  v.  City  of  Dallas,  83  Texas,  257.  We  do 
not  understand  appellees  to  controvert  this  proposition,  but  their  con- 
tention is  that  the  dedication  in  this  ins^^ance  being  to  a  private  corpo- 
ration, no  one  acquired  any  rights  thereby,  since  a  dedication  can  only 
be  made  to  the  public  use.  But  this  precise  question  seems  to  have 
been  considered  by  our  Supreme  Court  in  Harrison  v.  Boring,  44  Texas, 
256.  The  facts  of  that  case,  so  far  as  pertinent,  will  sufficiently  appear 
from  the  following  quotation  from  the  opinion  written  by  Chief  Justice 
Roberts : 

"The  important  question  is:  Was  the  space  occupied  on  the  plat 
of  said  town  by  lot  6  reserved  from  sale  and  permanently  set  apart  as  a 
space  to  be  kept  for  depot  purposes,  upon  the  faith  of  which  lots 
adjoining  thereto  (one  of  which  was  No.  7)  were  purchased  and  built 
upon,  by  which  an  easement  was  attached  to  said  lot  No.  7,  entitlinq: 
its  owner  or  owners  to  a  servitude  on  lot  6  as  an  open  space,  or  to  be 
afterwards  appropriated  alone  to  depot  purposes,  and  not  to  private  use, 
as  attempted  by  the  defendants,  Boring  &  Kenard,  in  building  a  busi- 
ness house  upon  it  adjoining  that  part  of  lot  No.  7  owned  by  plaintiffs? 

"This  ground  of  action  is  distinctly  and  plainly  set  out  in  the  sup- 
plemental petition.  The  charge  of  the  court  fails  entirely  to  convey 
to  the  jury  any  distinct  idea  of  it,  but  continually,  in  any  reference 
made  to  it,  blends  with  it  a  dedication  to  the  public,  leaving  the  jury 
to  understand  that  lot  6  must  have  been  dedicated  to  public  use,  in  contra- 
distinction to  a  reservation  from  sale  for  depot  purposes  to  have  invested 
the  purchasers  of  lot  7  with  any  rights  upon  it.  It  would  have  amounted 
to  the  same  thin^.  pnhstantially,  if  the  court  had  charged  the  jury 
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that  the  plaintiffs  could  claim  no  right  on  lot  No.  6  by  reason  of  being  the 
owners  of  part  of  lot  No.  7,  unless  lot  No.  6  had  been  dedicated  to  the 
public  when  the  lots  were  sold.  The  charge  went  further  than  merely 
producing  confusion  in  this  regard  by  adding,  as  follows,  to  wit:  *But 
if  the  reservation  or  dedication  was  for  the  railroad  company,  or  for 
the  benefit  of  the  railroad  company,  it  was  no  dedication  to  the  public, 
nor  was  it  for  the  benefit  of  the  public,  for  in  that  event  it  would  be 
the  railroad  company  interested  in  such  dedication,  and  not  the  pub- 
lic.^ 

"There  was  no  inconsistency  in  the  right  of  easement  of  plaintiff 
and  the  appropriation  of  lot  6  by  the  company  for  depot  purposes. 
Both  might  exist  and  the  company  have  the  fee  of  the  land  and  the 
control  of  the  space  left  for  depot  purposes,  and  still  plaintiffs  might 
have  a  right  of  servitude  upon  lot  6  so  far  as  it  was  consistent  with 
its  use  for  depot  purposes,  by  virtue  of  his  right  of  easement  attaching 
and  pertaining  to  lot  7,  by  the  terms  of  its  sale  originally,  upon  the 
faith  of  which  the  purchasers  and  those  holding  under  them  had  invest- 
ed their  means  in  the  purchase  and  in  erecting  valuable  improvements 
in  reference  thereto.^' 

The  case  is  very  much  in  point  here.  It  is  not  so  much  a  question 
of  dedication  of  this  four  hundred  foot  strip  of  land  to  the  public 
to  be  used  for  railroad  purposes,  as  it  is  a  question  of  covenant  or 
promise  upon  the  part  of  the  grantors  that  such  strip  shall  be  used 
exclusively  for  railway  purposes,  whereby  the  purchaser  acquired  as 
appurtenant  to  his  purchase  the  right  that  it  should  be  used  for  this 
purpose  alone.  As  said  in  Lamar  Co.  v.  Clements,  49  Texas,  347 :  **If 
the  owner  of  land  indicates  by  the  map,  or  by  other  un- 
equivocal acts  or  declarations,  that  a  particular  lot  or  square  is  to 
be  reserved  or  applied  to  a  particular  or  specific  use  of  a  quasi-public 
character,  and  such  as  to  induce  purchasers  of  contiguous  or  neighbor- 
ing lots  to  give  a  higher  price  than  they  otherwise  would,  the  use  to  which 
such  lot  was  to  be  appropriated  would  no  doubt  be  a  reservation,  and 
not,  strictly  speaking,  a  dedication  to  public  use.  But.  nevertheless, 
the  difference,  so  far  as  the  owners  of  lots  purchased  on  the  faith  of 
such  reservation  are  concerned,  is  merely  nominal ;  for  the  owner  of  the 
property  w^ho  thus  sells  it  is  estopped  from  appropriating  the  lots  or 
square  so  reserved  to  a  purpose  inconsistent  with  that  for  which  it  was 
reserved;  or  he  will  be  held  to  have  by  such  sale  created  a  servitude 
in  the  property  reserved,  in  favor  of  the  dominant  estate  which  he 
has  conveyed,  which  will  prevent  his  applying  the  reserved  property 
to  any  other  use  than  that  for  which  it  was  reserved. '^ 

These  principles  should  control  the  disposition  of  this  case.  The  alle- 
gations are  broad  enough  to  show,  if  that  be  necessary,  that  the  use 
for  which  the  reservation  was  here  made  was  of  a  quasi-public  character. 
While  a  railway  corporation  is  a  private  corporation,  yet  it  is  by  law 
made  a  common  carrier  of  passengers  and  freight  and  the  public  have 
the  right  to  go  upon  its  premises  for  the  purpose  of  transacting  busi- 
ness with  it  in  its  capacity  as  a  common  carrier,  and  such  use  of  its 
pre^mises  has  a  broader  foundation  and  a  more  substantial  right  than 
a  mere  license  by  the  company,  but  at  least  is  quasi-public  in  its  na- 
ture. 
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For  the  error  of  the  court  in  excluding  the  evidence  offered  by  ap- 
pellant in  support  of  his  allegations,  the  judgment  is  reversed  and  the 
cause  remanded  for  another  trial. 

Reversed  and  remanded. 


Missouri,  Kansas  and  Texas  Railway  Company  of  Texas  bt  al.  v. 

J.  D.  Avis,  Jr. 

Decided  December  2,  1905. 

1. — CoBtinuanoe — Surprise— Withdrawal  of  Allegation. 

The  court  properly  overruled  an  application  by  defendant  for  continuance 
on  the  ground  of  surprise  caused  by  certain  pleading  filed  by  the  plaintiff  on 
the  day  of  trial,  when  the  plaintiff  admitted  the  truth  of  one  of  the  facts  which 
it  was  claimed  absent  testimony  was  necessary  to  establish,  and  withdrew  the 
allegation  which  it  was  alleged  caused  surprise,  said  alleffation  being  that  the 
rule  of  the  defendant  forbidding  passengers  from  riding  on  uie  engine  was  habitu- 
ally violated  and  thereby  abrogated. 


-Pleading — Testimony — ^Riding  on  Engine. 
Plaintiff  was  injured  while  riding  on  one  of  defendant's  engines;  he  was 
traveling  on  a  stock  drover's  pass;  defendant  pleaded  the  stipulations  of  the 
pass  to  the  effect  that  plaintiff  would  remain  m  the  caboose  while  the  train 
was  in  motion,  and  that  a  failure  to  do  so  would  be  prima  facie  evidence  of 
negligence  in  case  of  injury;  plaintiff  pleaded  in  reply  that  the  defendant 
through  its  conductor,  who  was  authorized  to  do  so,  had  waived  this  provision 
of  the  pass.  Under  this  state  of  the  pleading  testimony  was  properly  admitted 
to  the  effect  that  it  was  habitual  and  customary  for  shippers  of  stock  to  ride 
upon  defendant's  engines  while  so  engaged,  and  this  evidence  was  admissible, 
notwithstanding  the  withdrawal  of  the  all^ation  as  to  the  abrogation  of  said 
provision. 

8. — ^Argument  of  Counsel — Appeal  for  Large  Verdict. 

It  is  not  reversible  error  for  counsel  in  argument  to  appeal  to  the  jury  for 
a  large  verdict  when  the  verdict  actually  rendered  is  less  than  that  suggested, 
and  no  complaint  is  made  that  it  is  excessive. 

4. — Charges — Not  Inconsistent. 

The  court  did  not  err  in  charging  the  jury  that  the  contract  by  which 
plaintiff  agreed  to  ride  in  the  caboose  was  a  valid  contract,  but  that  if  he  was 
acting  as  a  reasonably  prudent  person  in  riding  on  the  engine  at  the  time  he 
was  injured  he  would  be  entitled  to  recover.  By  the  terms  of  the  contract 
riding  on  the  engine  only  made  a  prima  facie  case  of  negligence. 

Appeal  from  the  District  Court  of  Wichita  County.  Tried  below 
before  Hon.  A.  H.  Carrigan. 

Oamett  &  Eldredge,  for  appellant. 

R.  E,  and  (7.  C.  Euff,  L.  H.  Mathis  and  Montgomery  <&  Hughes,  for 
appellee. 

SPEER,  Associate  Justice. — Appellee,  while  traveling  on  the'  en- 
gine of  one  of  appellant's  freight  trains,  on  a  stock  drover^s  pass,  was 
injured  on  account  of  a  collision  occurring  through  the  negligence  of 
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appellant  in  not  observing  passing  orders.  Being  a  minor,  he  instituted 
this  suit  through  his  father  as  next  friend,  and  recovered  judgment 
in  the  sum  of  $2,500,  from  which  judgment  this  appeal  has  been  per- 
fected. Since  most  of  the  assignments  of  error  relate  either  to  the 
court's  charge  or  to  charges  refused,  it  will  be  necessary,  in  order  to  an 
intelligible  discussion  of  them,  to  set  out  the  court's  charge  in  full.  It 
is  as  follows: 

"1.  You  are  charged  that  you  will  find  a  verdict  for  the  plaintiflE, 
if  you  believe  from  the  evidence  that  the  plaintiff  was  not  guilty  of 
contributory  negligence,  and  you  further  believe  from  the  evidence 
that  the  injuries  received  by  the  plaintiff  were  not  due  to  a  risk  as- 
sumed by  him  under  the  instructions  hereinafter  given  you. 

"2.  You  are  charged  that  if  you  believe  from  the  evidence  that  the 
engine  of  the  train  was  a  more  dangerous  place  to  ride  than  the  caboose 
thereof  and  that  the  plaintiff,  J.  D.  Avis,  Jr.,  at  the  time  he  went 
upon  the  engine  prior  to  the  wreck,  or  while  he  was  upon  said  engine, 
prior  to  said  wreck  knew  that  he  was  violating  a  rule  of  the  railway 
company,  or  that  the  said  engine  was  a  more  dangerous  and  hazardous 
place  to  ride  than  the  caboose,  or  by  the  use  of  such  care  on  his  part 
as  was  reasonably  to  be  expected  of  a  boy  of  his  age  and  mental  devel- 
opment would  have  known  said  facts  or  either  of  them  and  that  he  volun- 
tarily went  on  said  engine  or  remained  there,  then  he  would  be  guilty  of 
negligence,  and  you  will  find  for  the  defendants. 

"3.  The  contract  offered  in  evidence  is  a  valid  contract  and  by  it 
J.  D.  Avis,  Jr.,  agreed  to  ride  in  the  caboose  while  the  train  was  in 
motion  and  said  contract  further  provides  that  a  failure  to  do  so  should 
be  prima  facie  evidence  of  negligence.  Now,  unless  you  believe  from 
the  evidence  that  under  all  the  circumstances  of  this  or  a  similar 
case  an  ordinarily  prudent  person  of  his  age  and  mental  development 
would  have  gone  on  the  said  engine  or  remained  thereon  under  all  the 
circumstances  of  this  or  similar  case,  then  you  will  find  a  verdict  for 
the  defendant. 

"4.  If  the  jury  believe  from  the  evidence  that  when  plaintiff  J.  D. 
Avis,  Jr.,  went  on  said  engine,  or  while  riding  thereon  prior  to  the 
wreck  that  he  knew  said  engine  was  a  more  dangerous  and  hazardous 
place  than  the  caboose  of  said  train  and  voluntarily  went  on  and  remained 
on  said  engine  until  the  wreck  occurred  knowing  such  facts,  then  you 
are  charged  that  he  assumed  the  risk  of  so  riding  on  said  engine  and  if 
you  so  believe  you  will  find  for  the  defendants. 

"5.  If,  under  the  foregoing  instructions,  the  jury  find  for  the  plain- 
tiff, they  will  find  for  him  such  reasonable  sum  as  you  may  believe 
from  the  evidence  will  reasonably  compensate  him  for  the  mental  and 
phvsical  pain  and  anguish  suffered  bv  him  by  reason  of  said  injury, 
if  any." 

Appellant  sought  to  continue  the  case  upon  the  ground  of  surprise 
at  certain  allegations  made  for  the  first  time  by  appellee  in  his  supple- 
mental petition  filed  on  the  day  of  trial  and  after  both  parties  had 
announced  ready  for  trial.  Appellee  met  this  application  by  an  outright 
admission  of  the  truth  of  one  of  the  facts  sought  to  be  established  by 
the  absent  testimony,  and  by  a  withdrawal  of  the  allegation  complained 
of  by  appellant  as  causing  surprise,  the  particular  allegation  being  that 
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the  rule  forbidding  passengers  to  ride  upon  the  engine,  pleaded  by  ap- 
pellant, "was  not  enforced,  but  was  openly  and  continuously  and  notori- 
ously violated  by  employes  of  defendant,  which  was  done  with  the  knowl- 
edge and  consent  of  governing  officials  of  said  defendant,  by  reason  of 
which  fact  said  rule,  if  one  there  was,  had  become  wholly  abrogated." 
Upon  this  being  done,  the  court  properly  overruled  the  application  for  a 
continuance  to  procure  testimony  to  show  that  such  rule  had  not  been 
abrogated. 

It  is  next  complained  that  the  court  erred  in  admitting  in  evidence 
the  testimony  of  W.  A.  Carrigan  to  the  effect  that  it  was  habitual 
and  customary  for  shippers  of  stock  to  ride  upon  appellant's  engines 
while  so  engaged,  and  that  he  himself,  had  frequently  done  so.  It  is 
pointed  out  that  since  the  court  overruled  appellant's  application  for  a 
continuance  because  of  the  withdrawal  by  appellee  of  his  allegation 
that  the  rule  in  question  was  habitually  violated  and  thereby  abrogated, 
it  was  then  error  to  admit  evidence  of  this  very  fact;  that  the  testimony 
was  irrelevant  and  immaterial  to  any  issue  in  the  case.  But  we  hold  the 
testimony  to  be  admissible.  The  live  stock  contract  upon  which  appellee 
was  riding  contained  among  others  the  stipulation  that  appellee  would 
"remain  in  the  caboose  attached  to  the  train  drawing  said  cars  while  the 
train  is  in  motion,"  and  that  his  "failure  to  observe  said  regulations 
shall  be  prima  facie  evidence  of  negligence  on  his  part  in  case  of  injuries 
resulting  therefrom.''  Appellant  had  pleaded  this  contract  stipulation 
and  appellee  had  as  expressly  pleaded  that  through  its  conductor  it  had 
waived  this  provision  of  the  contract  and  that  said  conductor  had  au- 
thority to  make  such  waiver.  This  allegation  of  appellee  was  entirely 
independent  of  the  allegation  of  abrogation  of  the  rule  forbidding  pas- 
sengers to  ride  on  the  engine,  which  had  been  stricken  out  by  him  to 
defeat  appellant's  application  for  a  continuance,  and  was  in  no  wise 
made  the  basis  for  the  application  to  continue.  It  has  been  held,  and 
we  see  no  reason  to  doubt  the  correctness  of  the  holding  or  to  depart 
from  it,  that  such  testimony  is  admissible  as  tending  to  show  that  the 
conductor  had  authority  to  waive  such  a  stipulation  in  the  shipper's 
contract.  The  precise  point  was  decided  in  Missouri,  K.  &  T.  Rv.  Co. 
V.  Cook,  27  S.  W.  Rep.,  769  (S.  C),  33  S.  W.  Rep.,  669,  in  the  following 
words :  "In  order  to  show  that  the  conductor  had  such  power,  plaintiff 
offered  testimony  of  several  witnesses  to  the  effect  that  it  was  a  custom 
of  conductors  of  this  company  to  allow  shippers  of  race  animals  and  fine 
stock  to  ride  in  the  car  with  them.  The  testimony  was  admitted  by 
the  court  over  the  objections  of  the  defendant.  The  testimony  was 
not  let  in  to  allow  a  custom  to  supersede  and  annul  the  contract,  but 
to  show  that  the  conductor  had  authority  to  do  as  he  did, — to  waive 
the  stipulation  in  the  contract  requiring  plaintiff  to  ride  in  the  ca- 
boose. For  this  purpose  the  testimony  was  clearly  admissible.  The 
principle  has  been  frequently  recognized  liy  the  Supreme  Court  of  this 
State."  The  authorities  cited  in  that  opinion,  some  of  which  are  from 
the  Supreme  Court,  amply  support  the  holding.  The  mere  fact  that 
this  testimony  would  have  been  admissible  under  and  relevant  to  the 
stricken-out  pleading  can  not  change  the  rule,  since  appellant  must 
be  held  to  have  known  that  it  was  also  admissible  upon  the  issue  of 
waiver  above  discussed.     Besides  all  this,  it  will  be  seen  that  the  effect 
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of  the  charge  waB  to  give  appellant  the  full  benefit  of  the  stipulation  in 
the  contract,  making  a  failure  to  ride  in  the  caboose  prima  facie  evi- 
dence of  negligence,  and  assumed  the  existence  of  the  rule  pleaded 
by  requiring  the  jury  to  find,  before  returning  a  verdict  for  appellee, 
that  he  did  not  know  he  was  violating  a  rule  of  the  railway  company. 
In  other  words,  the  court  assumed  tliat  both  the  rule  and  the  con- 
tract stipulation  were  valid  and  in  force.  So  that  no  possible  harm 
could  have  come  to  appellant  in  the  admission  of  the  testimony. 

Special  charge  No.  5  was  properly  refused  because,  although  the  en- 
gine "was  obviously  not  a  place  provided  for  him  as  a  passenger  to  ride," 
and  "a  caboose  was  provided  as  a  place  in  which  he  should  ride,  and  he 
would  not  have  been  injured  if  he  had  remained  in  the  caboose,''  yet 
the  court  could  not  summarily  direct  the  jury  that  such  facts  would 
constitute  contributory  negligence,  for  a  reasonably  prudent  person 
under  all  the  circumstances  may  have  ridden  on  the  engine,  as  did  ap- 
pellee. The  same  remarks  apply  to  special  charge  No.  1,  refused  by  the 
court.  Special  charge  No.  2,  requested  by  appellant,  was  on  the  weight 
of  the  evidence  and  for  that  reason  was  properly  refused,  in  that  it 
assumed  what  was  controverted  in  the  evidence  "that  neither  the  con- 
ductor or  engineer  on  said  train  had  any  authority  to  waive  that 
provision  of  the  contract  by  which  the  said  J.  D.  Avis,  Jr.,  agreed  to 
remain  in  the  caboose  while  said  train  was  in  motion.'' 

Nor  do  we  think  there  was  error  in  permitting  counsel  for  the  a|> 
pellee  to  appeal  to  the  experience  of  the  jurors  to  verify  his  claim 
that  appellee  never  read  the  contract.  As  before  stated,  the  court  charged 
that  appellee  was  bound  by  the  terms  of  the  contract,  and  whether  he 
read  it  or  not  could  make  no  difference.  Besides,  this  argument  was 
made  in  appellee's  opening,  and  appellant  had  full  opportunity  to  reply 
to  the  same.  Nor  is  there  any  merit  in  the  contention  that  appellee's 
counJ^l  committed  reversible  error  in  his  closing  argument  by  appealing 
to  the  jury  to  return  a  verdict  in  favor  of  his  client  for  not  less  than 
$4,000.  It  is  insisted  that  "this  argument  was  calculated  to  influence 
the  jury  to  disregard  the  evidence  and  be  governed  to  a  large  extent 
by  the  wishes  of  their  friend  Barwise."  But  obviously  they  were  not 
so  influenced,  since  the  verdict  they  returned  was  for  a  smaller  amount, 
— $2,500 — and  no  complaint  whatever  is  made  on  this  appeal  of  its  ex- 
cessiveness. 

The  proposition  is  advanced  that  the  court  announced  an  incorrect 
principle  of  law  when  he  instructed  the  jury  that  the  contract  by  which 
appellee  agreed  to  ride  in  the  caboose  was  a  valid  contract,  and  at  the 
same  time  further  instructed  them  that  if  he  was  acting  as  a  reasonably 
prudent  person  in  riding  upon  the  engine  at  the  time  he  received  his 
injuries,  they  would  return  a  verdict  in  his  favor.  But  there  is  nothing 
at  all  inconsistent  in  the  charge.  Under  the  express  terms  of  the 
contract,  the  penalty  agreed  upon  for  a  breach  of  its  provisions  was  that 
appellee,  in  case  of  resulting  injuries,  should  be  held  to  be  prima  facie 
guilty  of  negligence.  The  effect  of  the  charge  given  was  to  impose  this 
penalty  on  appellee,  notwithstanding  the  evidence  in  the  record  that 
appellant's  conductor  expressly  waived  the  terms  of  the  contract  by  in- 
viting appellee  to  ride  in  his  engine,  and  notwithstanding  the  evidence 
tending  to  show  his  authority  to  make  such  waiver. 
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The  second  paragraph  of  the  charge  does  not  necessarily  mean  that 
the  caboose  was  a  dangerous  place  to  ride,  and  if  it  is  capable  of  such 
construction  the  case  should  not  be  reversed  for  it,  because  appellant 
appears  to  have  invited  the  court  to  submit  to  the  jury  whether  or.  not 
the  engine  was  a  more  dangerous  place  to  ride  than  the  caboose. 

There  is  no  contention  that  appellant  was  not  guilty  of  negligence 
in  the  matter  of  the  collision  resulting  in  appellee's  injuries.  The 
verdict  imports  a  finding  that  appellee  himself  was  not  guilty  of  con- 
tributory negligence,  and  did  not  assume  the  risk  of  his  injuries  by 
riding  upon  the  engine  rather  than  in  the  caboose,  and  we  think  the 
evidence  is  sufficient  to  support  such  finding. 

Justice  Stephens  assents  to  the  disposition  of  the  court's  ruling  in 
admitting  the  witness  Carrigan's  testimony  upon  the  second  ground 
discussed. 

All  assignments  of  error  are  overruled  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  granted. 

Judgment  affirmed. 


Westebk  Cottage  Piano  and  Organ  Company  v.  B.  0.  Griffin. 

Decided  December  2,  1905. 
1. — ^Yenne— Fraud. 

Where  an  action  is  founded  on  fraud  the  defendant  may  be  sued  in  the 
county  in  which  the  fraud  was  perpetrated. 

2. — Nonresident  Defendant — Inrisdlotion. 

Where   a   nonresident   defendant   appears   for   the   purpose   of   quashing  a 
citation  the  court  acquires  jurisdiction  over  his  person  and  the  cause  of  action. 

3. — Limitation — ^Frand. 

Limitation  does  not  begin  to  run  against  an  action  founded  on  fraud  until 
the  fraud  is  discovered  or  might  have  been  discovered  by  due  diligence. 

4. — Conclnsion  of  Fact — Overruled. 

The  evidence  as  disclosed  by  the  statement  of  facts  considered,  and  held 
not  to  support  a  finding  of  fact  by  the  trial  court. 

5. — Compromise — Bar  to  Action. 

Where  a  previous  compromise  or  settlement  includes  the  matter  made  the 
basis  of  an  action  it  is  a  bar  to  such  action. 

Appeal  from  the  District  Court  of  Erath  County.  Tried  below  before 
Hon.  W.  J.  Oxford. 

F.  M.  Brantley,  for  appellant. — Two  years'  limitation  applies  to  actions 
for  fraudulent  representations:    Bass  v.  James,  83  Texas,  110. 

The  averment  that  fraud  could  not  be  discovered  earlier  insufficient: 
Bremond  v.  McLean,  45  Texas,  19;  Kuhlman  v.  Baker,  50  Texas,  635, 
636;  Parish  v.  Alston,  65  Texas,  194;  Beissner  v.  Texas  Express  Co., 
]  W.  &  W.  App.  Civ.  Cases,  sec.  806,  p.  457;  Parker  v.  Kuhn,  21  Neb., 
425. 

Limitation  runs  in  favor  foreign  corporations.  Thompson  v.  Texas 
Land  &  C.  Co.,  24  S.  W.  Rep.,  856. 
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The  matters  embraced  in  and  arising  out  of  the  consignment  con- 
tracts were  those  of  interstate  commerce,  not  requiring  a  permit.  See 
Allen  V.  Tyson-Joneg  Buggy  Co.,  91  Texas,  22;  Miller  &  Co.  v.  Good- 
man, 91  Texas,  41 ;  Keating  Im.  &  M.  Co.  v.  Favorite  Carriage  Co.,  35 
S.  W.  Bep.,  417. 

Oxford  &  Carlton  and  Riddle  &  Keith,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellant,  a  foreign  corpora- 
tion engaged  in  interstate  commerce,  was  sued  by  the  appellee  in  the 
District  Court  of  Erath  County  for  both  actual  and  exemplary  damages 
resulting  from  the  alleged  fraud  of  appellant's  general  agent  perpetrated 
in  that  county  August  15,  1901.  The  trial,  which  was  before  the  court 
without  a  jury,  resulted  in  a  judgment  in  appellee's  favor  for  one 
hundred  and  fifty  dollars  as  actual  damages. 

Appellant  appeared  and  presented  a  motion  to  quash  the  citation, 
which  was  sustained  by  the  court.  At  the  succeeding  term  of  the  court, 
when  the  case  was  called  for  trial,  appellant  denied  the  jurisdiction  of 
the  court,  claiming  that  the  suit  should  have  been  brought  in  Tarrant 
County,  in  which,  according  to  the  allegations  of  the  petition,  it  had 
its  oflBce  and  agents;  but  the  answer  to  this  is  that  the  cause  of  action, 
being  one  for  deceit,  arose  in  Erath  County.  (McCord-Collins  Com- 
merce Co.  V.  Levi,  50  S.  W.  Rep.,  606.)  On  the  question  of  jurisdiction 
apart  from  venue,  see  York  v.  State  (73  Texas,  651). 

It  is  next  claimed  that  the  cause  of  action  was  stale  and  barred  by 
limitation,  the  suit  not  having  been  filed  until  Ncvembor  11,  1903, 
but  as  the  petition  alleged,  and  the  court  found,  on  sufficient  evidence, 
that  appellee  failed  to  discover  the  fraud  until  about  November  22, 
1901,  and  that  his  failure  to  discover  it  sooner  was  not  due  to  negli- 
gence, this  contention  is  overruled.  (Ingram  v.  Abbott,  14  Texas  Civ. 
App.,  588,  38  S.  W.  Rep.,  626.) 

The  court  found  against  appellee  on  his  claim  for  exemplary  dam- 
ages, but  also  found  against  appellant  on  its  plea  charging  that  the  al- 
legations supporting  this  claim  had  been  fraudulently  made  for  the 
purpose  of  giving  the  District  Court  jurisdiction.  There  was  evidence 
in  support  of  this  finding,  which  disposes  of  the  assignments  complain- 
ing of  a  want  of  jurisdiction  on  this  ground. 

On  the  merits  of  the  controversy  the  court  made  the  following  find- 
ings: "5th.  I  find  that  one  J.  B.  McCarley,  acting  as  such  agent  for 
the  defendant  on  the  15th  day  of  August,  1901,  in  Erath  County,  Texas, 
represented  to  the  plaintiff  that  one  J.  D.  Wilkins,  to  whom  the  defend- 
ant had  consigned  organs  and  pianos  for  sale,  and  upon  whose  consign- 
ment contract  plaintiff  was  a  guarantor,  was  behind  with  the  said  com- 
pany upon  said  consignment  contract  in  the  sum  of  three  hundred  dol- 
lars, for  which  plaintiff  and  the  other  guarantors  thereon  were  liable, 
and  that  the  said  Wilkins  then  owned,  in  his  own  right  and  free  from 
incumbrances,  eleven  head  of  horses,  nine  organs,  one  piano  and  four 
hacks,  besides  other  collateral;  and  further,  that  if  plaintiff  and  the 
other  guarantors  upon  said  consignment  contract  would  sign  and  exe- 
cute a  note  with  the  said  Wilkins  to  obtain  the  sum  of  three  hundred 
dollars  thereon,  that  he  (McCarley)  would  release  the  mortgage  which 
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he,  the  said  MeCarley,  held  against  the  said  property  belonging  to  Wil- 
kins,  and  that  he  (Wilkins)  would  then  execute  to  the  plaintiff  a  chat- 
tel mortgage  thereon  to  secure  him  against  the  payment  of  said  note; 
and  further  represented  that  when  he,  MeCarley,  released  his  mort- 
gage, said  property  would  be  free  from  incumbrances. 

*^6th.  I  find  that  each  and  all  said  representations  were  false  and 
untrue,  and  that  the  plaintiff  was  thereby  induced  to  sign  and  execute 
notes  in  the  sum  of  three  hundred  dollars. 

"7th.  I  find  that  plaintiff  became  responsible  upon  said  notes,  and 
paid  thereon  the  sum  of  one  hundred  and  fifty  dollars. 

"8th.  I  find  that  the  defendant  received  and  accepted  the  proceeds 
of  said  notes.^' 

These  findings  are  assailed  by  appellant  for  not  being  supported  by 
the  evidence,  but,  with  one  exception,  the  evidence,  though  conflicting, 
warranted  them.  If,  however,  the  court  meant  to  find,  as  the  above 
quotation  would  seem  to  indicate,  that  Wilkins  was  not  ^^ehind  with 
the  said  company"  August  15,  1901,  we  are  constrained  by  the  state- 
ment of  facts  to  overrule  that  finding.  The  following  is  quoted  as  tht 
testimony  of  J.  B.  MeCarley,  and  is  especially  relied  on  by  the  appellee 
to  sustain  this  finding:  "The  reason  why  I  did  not  make  these  state- 
ments is  because  I  was  not  there  to  ^x  up  with  Wilkins^s  bondsmen  for 
any  shortage  by  Wilkins.  I  did  not  know  he  was  short,  and  I  don't 
think  he  was,"  etc.  As  copied  in  the  statement  of  facts  the  testimony 
was  as  follows:  "The  reason  why  I  did  not  make  these  statements  is 
because  I  was  not  there  to  fix  up  with  Wilkins's  bondsmen  for  any  short- 
age by  Wilkins;  I  did  not  know  it  was  short — think  it  was  the  reason 
why  Winkins  wanted  them  to  go  on  the  notes  was  to  enable  him  to  get 
the  money  to  pay  for  a  number  of  instruments  represented  to  be  on  hand 
not  sold  by  him,  and  it  would  enable  him  to  sell  them  as  his;  they  were 
his  instruments  after  this  was  paid.  AVilkins  did,  however,  afterward 
execute  and  deliver  to  me  some  such  mortgage  on  his  hacks  and  horses, 
etc.,  to  secure  subsequently  discovered  shortage  of  his  to  the  company. 
This  is  the  mortgage  here  in  my  hand,  and  counsel  may  examine  it  if 
he  wishes.  It  was  executed  on  or  about  October  1,  1901,  and  bears  that 
date."  The  above  testimony  was  given  on  redirect  examination  by  ap- 
pellee, the  witness  having  already  testified  "that,  in  this  settlement, 
had  on  said  33d  day  of  Xovember  with  plaintiff  B.  C.  Griffin  and  the 
other  guarantors — or,  rather,  at  the  time  of  the  same — the  account 
of  said  J.  D.  Wilkins,  their  principal,  had  been  given  credit  for  the 
items  of  liability  embraced  in  the  settlement  had  with  Wilkins  on  the 
16th  day  of  August  previous.  The  guarantors  on  Winkins's  contract 
with  the  company,  of  course,  indirectly  received  the  benefit  of  this  par- 
tial settlement  had  with  Wilkins  on  August  15,  as  it  embraced  goods 
that  Wilkins  had  received  from  the  company  under  said  consignment 
contracts,  and  for  the  accounting  for  same  by  Wilkins  the  guarantors 
were  liable."  Other  testimony  found  in  the  record  leaves  little  room 
for  doubt  that  Wilkins  was  behind  with  appellant  at  the  date  of  the 
transaction  in  August,  1901,  in  the  sum  of  three  hundred  dollars  or 
more,  for  which  appellee  and  other  guarantors  were  liable.  For  in- 
stance, it  is  shown  by  the  deposition  of  appellant's  secretary,  who  also 
had  charge  of  all  the  collections  and  the  general  direction  of  the  travel- 
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ing  salesmen  for  the  company,  that  the  remittance  of  $278,  made  by 
McCarley  to  the  company  on  August  19,  1901,  evidently  out  of  the 
cash  received  from  the  negotiation  of  the  note  executed  August  15, 
1901,  had  been  applied  to  the  notes  held  by  the  company  against  various 
parties  to  whom  Wilkins  had  sold  organs.  Taken  altogether,  the  testi- 
mony did  not  warrant  a  contrary  finding.  This,  however,  would  not 
require  the  judgment  to  be  reversed,  but  for  the  further  fact,  not  found 
by  the  court  but  distinctly  alleged  and  clearly  established  by  the  evi- 
dence, that  on  November  23,  1901,  appellee  and  the  other  guarantors 
for  Wilkins,  by  executing  their  promissory  note  in  favor  of  appellant 
in  the  sum  of  $275  to  cover  the  shortage  of  Wilkins,  obtained  from  it  a 
release  of  all  liability  as  guarantors,  the  company  surrendering  to  them 
their  contract  of  guaranty  for  cancellation.  In  making  this  settlement 
the  guarantors  evidently  received  credit  for  $278  of  the  proceeds  of  the 
note  executed  August  15,  1901.  The  compromise,  which  was  uncondi- 
tional, necessarily  included  the  transaction  made  the  basis  of  recovery. 
The  judgment  is  therefore  reversed,  and  here  rendered  for  appellant. 

Reversed  and  rendered. 


Haynie  Mercantile  Company  v.  C.  6.  Miller. 

Decided  December  2,  1905. 

1. — School  Land — ^Purchaser — ^Inchoate  Title — Interest  Bnbjeot  to  Ezecntion. 

A  purchaser  and  actual  settler  upon  school  land  probably  has  such  an 
interest  therein  as  is  subject  to  execution  for  his  debts  even  before  he  has 
completed  the  three  years'  occupancy. 

%. — Contract  to  SeU  Land — ^Attachment — Priorities. 

A  contract  in  writing  to  sell  land  upon  stipulated  terms  is  in  the  nature 
of  a  bond  for  title,  and  the  vendee  in  such  contract  has  a  right  to  the  land 
superior  to  a  subsequent  attaching  creditor  of  the  vendor. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below  be- 
fore Hon.  B.  M.  Baker. 

Veale,  Crudgington  &  Bailey  and  Theodore  Mack,  for  appellant. — 
The  title  of  a  purchaser  of  public  school  lands  from  the  State,  under 
a  legal  sale  and  award  thereof,  is  such  interest  in  said  lands  as  subject 
them  to  attachment  while  the  obligation  of  such  purchaser  to  the  State 
is  in  good  standing.  Johnson  v.  Towndsend,  77  Texas,  639;  Logue  v. 
Akeson,  80  S.  W.  Rep.,  137;  Gunnels  v.  Cartledge,  64  S.  W.  Rep., 
109;  Bennett  v.  Wilson,  68  Am.  St.,  61,  122  Cal.,  509. 

Wallace  &  LumpJcin,  for  appellee. — The  original  purchaser  of  public 
school  land  from  the  State,  before  he  has  resided  upon  the  same  for  a 
period  of  three  years  and  made  the  necessary  three  years'  proof  of  occu- 
pancy, has  not  the  power  to  pass  title  to  such  property  or  interest  by  his 
own  acts,  except  to  one  who  is  not  disqualified  from  purchasing  the 
land  from  the  State  and  to  an  actual  settler  upon  the  same,  and  he  has 
only  an  uncertain,  undeveloped,  indefinite  and  conditional  equity  in 
the  land  which  is  not  subject  to  sale  under  execution.    Sayles*  Rev.  Civ. 
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Stats.,  art.  4218  ff;  Hendricks  v.  Snediker,  30  Texas,  308;  Moser  v. 
Tucker,  87  Texas,  94;  Edwards  v.  Norton,  55  Texas,  405;  Roberson  v. 
Sterrett,  96  Texas,  180;  Chase  v.  York,  89  Texas,  321;  Boone  v.  First 
Nat.  Bank,  43  S.  W.  Rep.,  594;  Sayles'  Civ.  Prac,  vol.  2,  sec.  1247. 

An  attachment  issued  and  levied  upon  public  school  land,  where  the 
original  purchaser  from  the  State  has  not  and  does  not  reside  upon  the 
said  land  for  a  period  of  three  years,  does  not  create  any  lien  upon  the 
land,  and  any  lien  attempted  to  be  so  created  would  be  void  as  against 
public  policy.  Atkinson  v.  Bell,  18  Texas,  474;  Homes  v.  Johns,  56 
Texas,  49 ;  Buskhanan  v.  Park,  36  S.  W.  Rep.,  808 ;  liamb  v.  James,  87 
Texas,  486;  Rayner  Cattle  Co.  v.  Bedford,  91  Texas,  642;  Martin  v. 
Bryson,  6  Texas  Ct.  Rep.,  458;  Sage  v.  Cartwright,  9  N.  Y.,  49. 

STEPHENS,  Associate  Justice. — Four  sections  of  school  land  in 
Moore  County  were  awarded  to  S.  B.  Harwell  as  an  actual  settler  on  one 
of  them  on  applications  dated  March  9,  1901.  He  resided  on  the  home 
section,  and  met  all  his  obligations  as  purchaser,  until  the  25th  day  of 
November,  1903,  when  he  executed  a  deed  conveying  said  land  to  the 
appellee,  C.  G.  Miller,  who  had  become  an  actual  settler  thereon,  which 
deed,  together  with  the  applications  and  obligations  of  Miller,  as  sub- 
stitute for  Harwell,  was  filed  in  the  General  Land  Office  December  2, 
1903.  This  conveyance  was  made  in  pursuance  of  a  written  contract 
between  S.  B.  Harwell  and  J.  M.  Miller,  the  father  of  C.  G.  Miller, 
dated  September  5,  1903,  and  recorded  in  Moore  County  September  11, 
1903,  by  the  terms  of  which  Harwell,  in  consideration  of  thirty-five 
liundred  dollars,  deposited  in  the  Amarillo  National  Bank  subject  to 
the  conditions  of  the  contract,  obligated  himself  to  sell  the  lands  to  J. 
M.  Miller,  or  to  such  person  as  he  might  designate,  "after  the  three 
years'  proof  of  occupancy  had  been  made."  However,  in  making  the 
transfer  to  C.  G.  Miller,  Harwell  "agreed  to  remit  and  release  the  sum 
of  $500  of  the  original  purchase  money  mentioned  in  said  contract,'^ 
if  C.  G.  Miller,  who  was  the  purchaser  designated  by  J.  M.  Miller, 
would  complete  the  three  years'  occupancy,  and  release  Harwell  from 
further  residing  on  the  land  and  making  proof  of  three  years  of  occu- 
pancy. This  C.  G.  Miller  did,  and,  adding  his  proof  of  occupancy  to 
that  of  Harwell,  which  extended  "up  to  the  25th  day  of  November, 
1903,"  on  March  21,  1904,  obtained  certificate  from  Commissioner  of 
General  Land  Office  showing  final  proof  of  occupancy. 

November  11,  1903,  W.  R.  Haney  brought  suit  against  S.  B.  Har- 
well in  District  Court  of  Hartley  County,  Texas,  for  the  sum  of  $1,979.- 
25,  which  Harwell  owed  him,  and  on  November  25,  1903,  caused  the 
lands  in  controversy  to  be  attached  and  the  return  of  the  levy  to  be  duly 
recorded.  In  the  following  year,  after  the  proof  of  three  years'  occu- 
pancy had  been  made  and  accepted,  Haney  obtained  a  judgment  fore- 
closing his  attachment  lien,  and  appellant,  a  private  corporation  and 
assignee  in  the  judgment,  became  the  purchaser  at  foreclosure  sale,  and 
brought  this  suit  to  recover  the  lands,  which  resulted  in  a  judgment, 
on  an  agreed  statement  of  facts,  against  it. 

Prior  to  the  levy  of  the  attachment  C.  G.  Miller,  who  had  already  be- 
come an  actual  settler,  made  his  applications  to  the  Land  Commis- 
sioner to  purchase  the  lands,  and  Harwell  executed  a  deed  conveying 
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same  to  him,  but  owing  to  a  defect  in  said  deed,  the  nature  of  which  is 
not  disclosed  by  the  record,  the  purchase  money  in  the  bank  was  not 
paid  to  Harwell  till  November  30,  1903. 

Conclusions  of  law. — On  the  question,  so  much  discussed  in  the  briefs 
and  arguments,  whether  school  lands  sold  to  an  actual  settler  are  sub- 
ject to  execution  against  him  before  he  has  completed  the  three  years' 
occupancy,  we  are  inclined  to  agree  with  appellant  in  the  contention 
that  every  purchaser  of  school  lands  has  a  vendable  interest  therein 
from  the  date  of  his  purchase,  and  that  such  lands  are  subject  to  exe- 
cution for  his  debts  at  any  time  thereafter,  but  do  not  find  it  necessary 
to  decide  that  question  in  this  case,  since  we  have  concluded  that  appel- 
lant failed  to  show,  by  the  agreed  statement  of  facts,  that  the  right  of 
the  attaching  creditor,  under  whom  it  claimed,  was  superior  to  the  right 
of  C.  G.  Miller,  as  vendee  under  the  contract  with  J.  M.  Miller.  No 
attack  was  made  on  this  contract,  which  was  prior  to  the  levy,  and  which 
gave  J.  M.  Miller  the  right  to  have  the  land  conveyed  to  C.  G.  Miller. 
The  obligation  of  Harwell  was,  in  effect,  a  bond  for  title,  which  is  itself 
treated  as  a  species  of  conveyance  in  Texas,  and,  while  the  money  had 
not  been  paid  over  by  the  bank  when  the  levy  was  made,  it  bad  passed 
out  of  the  control  of  Miller,  and  Harwell  had  made  a  deed  to  C.  G. 
Miller  and  admitted  him  into  the  possession  of  the  land.  It  matters 
not  that  this  deed  may  have  been  defective,  and  that  for  a  valuable 
consideration  Harwell  was  relieved  of  part  of  his  obligation.  The  obli- 
gation to  convey  the  land  still  rested  on  him  if  the  deed  already  made 
did  not  have  that  effect.  (See  Willis  v.  Sommerville,  22  S.  W.  Hep., 
781;  Downs  v.  Porter,  54  Texas,  61;  Taber  v.  State,  86  S.  W.  Bep., 
835.    The  judgment  is  therefore  afBrmed. 

Affirmed. 

Writ  of  error  refused. 


Sam  Fobob  v.  Houston  and  Texas  Central  Railroad  Company. 

Decide<l  December  2,  1905. 

Charge  of  Court — ^▲llegationt  and  Proof. 

The  allegations  of  plaintiff's  petition,  the  evidence  introduced,  and  the 
ehaige  of  the  court  considered,  and  held,  that  the  charge  was  in  accordance 
with  the  allegations  and  the  proof,  and  was  therefore  correct. 

Appeal  from  the  District  Court  of  Lim^estone.  Tried  below  before 
Hon.  L.  B.  Cobb. 

A.  B.  Rennolds  and  Harper,  Jackson  dk  Harper,  for  appellant. — That 
the  court  erred  in  giving  the  charge  quoted  in  the  opinion,  cited: 
Sayles'  Civ.  Stats.,  arts.  1317  and  4560  g. 

Andrews,  Ball  &  Streetman,  for  appellee. — The  duty  to  keep  a  look- 
out, in  case  such  duty  exists,  does  not  devolve  upon  other  employes  of  a 
railroad  company  than  those  who  are  charged  with  the  management 
and  control  of  the  train,  and  there  is  no  presumption  that  any  other 
person  besides  the  regular  train  crew  has  any  authority  or  duty  to  keep 
Vol.  XU.  Civil— «. 
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a  lookout  for  persons  in  order  to  prevent  an  injury  to  them  by  the  train ; 
and  a  recovery  can  not  be  had  on  account  of  the  failure  of  any  other 
person,  outside  of  the  regular  train  crew,  to  maintain  a  lookout  for 
trespassers  upon  the  track.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Johnson,  67 
S.  W.  Rep.,  1040. 

There  was  no  reversible  error  in  the  charge  complained  of,  because, 
under  the  uncontroverted  evidence,  the  plaintiff  was  not  entitled  to  re- 
cover, in  that  the  uncontroverted  evidence  showed  a  complete  variance 
in  proof  from  the  case  alleged  by  the  plaintiff,  and  the  defendant  was 
entitled  under  the  uncontroverted  evidence  to  a  peremptory  instruction. 
Brinkley  v.  Harkins,  48  Texas,  225;  Western  XJ.  Tel.  Co.  v.  Smith,  88 
Texas,  9 ;  Cooper  v.  Loughlin,  75  Texas,  524. 

RAINEY,  Chief  Justice. — The  appellant  sued  the  appellee  to  re- 
cover damages  for  running  a  train  over  and  killing  his  twelve-year-old 
son.  A  trial  resulted  in  a  verdict  and  judgment  for  the  railroad  com- 
pany, from  which  this  appeal  is  prosecuted. 

The  evidence  shows  that,  at  the  time  of  the  accident,  and  at  the 
place  thereof,  the  railroad  company  was  constructing  a  spur  track  to  a 
rock  quarry  in  Limestone  County.  The  road  had  there  a  construction 
crew  of  twenty-five  or  thirty  men,  and  also  a  train  of  cars  consisting  of 
an  engine,  a  caboose  and  several  flat  cars.  The  caboose  was  attached 
to  the  rear  of  the  engine  and  the  cars  were  attached  in  front  of  the  en- 
gine. Said  train  was  operated  by  a  crew  of  five  men,  a  conductor,  engi- 
neer, fireman  and  two  brakemen.  The  construction  crew  loaded  the 
train  with  dirt,  and,  when  ready  to  move  the  train,  the  second  foreman, 
or  "straw  boss,"  indicated  to  the  train  crew  that  they  were  ready,  and 
the  train  crew  would  move  the  train  as  desired.  On  this  occasion  the 
straw  boss  signaled  his  readiness,  when  the  train  moved  about  one  hun- 
dred feet,  when  it  was  discovered  that  the  boy  was  run  over  and  injured, 
from  which  injuries  he  died  in  a  few  hours. 

The  court,  at  the  request  of  the  defendant,  gave  the  following  spe- 
cial charge:  "In  this  case  you  are  instructed  that  you  can  not  find  a 
verdict  for  plaintiff  on  account  of  the  failure  of  hands,  outside  of  the 
train  crew,  either  to  discover  the  deceased,  or  to  warn  him  of  his  dan- 
ger, or  any  other  acts  of  said  hands ;  and  by  the  train  crew,  as  used,  is 
meant  the  conductor,  the  engineer,  the  fireman  and  brakemen,  and  if 
you  believe  that  there  was  no  negligence  on  the  part  of  said  crew,  or  any 
of  them,  you  will  then  find  for  the  defendant,  regardless  of  any  acts 
of  said  other  hands.''  The  giving  of  this  charge  is  the  basis  of  the  ap- 
pellant's complaint. 

The  contention  is  that  the  evidence  supports  the  issue  that  one  Green, 
or  straw  boss,  who  directed  the  construction  crew,  was,  in  addition  to 
the  train  crew,  engaged  in  the  operation  and  management  of  the  train, 
and  had  absolute  control  and  management  of  the  movements  of  said 
train.  We  do  not  concur  in  the  statement  that  Green  controlled  and 
managed  the  movements  of  the  train.  It  is  true  that  the  train  was  there 
to  move  the  dirt  and  place  it  where  needed,  and  Green  was  to  indicate 
to  the  train  crew  by  halloing,  or  by  signaling,  when  his  crew  was  ready 
for  the  train  to  move  and  where  the  dirt  was  to  be  placed ;  but  further 
than  this  he  seems  to  have  had  no  authority  over  the  train  crew.     In 
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operating  the  train  the  conductor,  engineer,  etc.,  in  their  respective 
capacities  as  such,  alone  were  entrusted  with  the  control  and  manage- 
ment of  the  operation  of  the  train.  This  is  in  accord  with  plaintiflPs 
allegations,  wherein  he  alleges  "that  the  conductor  of  said  train,  acting 
for  defendant  in  directing  the  movements  thereof,  by  giving  signals  to 
defendant's  engineer,  under  whose  control  and  management  defendant 
had  placed  the  aforesaid  locomotive  and  construction  train,  and  de- 
fendant's servants,  agents  and  employes  who  were  engaged  in  the  con- 
struction of  said  railroad,  plainly  saw  the  said  Willie  Forge  and  his 
perilous  position  aforesaid,  or  could  have  seen  the  same  had  they  exer- 
cised ordinary  care,"  etc.  If  the  evidence  showed  that  Green  had  the 
control  and  management  of  the  movements  of  the  train,  no  judgment 
could  be  based  thereon,  as  it  is  not  supported  by  the  allegations  of  the 
petition.  (Brinkley  v.  Harkins,  48  Texas,  225;  Western  U.  Tel.  Co.  v. 
Smith,  88  Texas,  9;  Cooper  v.  Loughlin,  75  Texas,  624.) 

Again,  if  it  should  be  shown  that  Green,  and  not  the  conductor, 
Templeton,  managed  the  movements  of  the  train,  there  is  no  evidence 
upon  which  negligence  of  Green  could  be  based.  There  was  some  evi- 
dence which  showed  that  boys  had  been  allowed  by  the  crew  to  play 
around  and  ride  on  the  train  at  different  times,  but  the  work  had  been 
in  progress  for  some  days,  and  there  is  no  evidence  that  any  other  boy 
had  been  near  or  about  the  train  on  that  day,  or  that  any  one  of  either 
crew  had  seen  this  boy  around  there  on  this  day  before  the  accident. 
Annie  Taylor,  a  witness,  who  lived  near  where  the  work  was  in  progress, 
said  that  about  a  quarter  of  an  hour,  or  an  hour,  before  the  accident, 
she  saw  the  boy  sitting  under  one  of  the  cars  with  his  back  against  the 
axle.  Some  of  the  witnesses  understood  the  boy  to  say,  after  he  was 
hurt,  that  he  sat  down  there  in  the  shade  and  went  to  sleep ;  others,  that 
he  thought  the  crews  had  quit  work  (it  being  after  five  o'clock),  and  he 
was  sitting  there  in  the  shade,  not  expecting  the  train  to  move.  It 
seems  that  the  boy  had  assumed  a  position  where  he  was  not  likely  to 
have  been  seen  by  the  crews,  unless  they  were  looking  specially  for  him 
or  someone  else,  and  no  facts  were  shown  which  required  the  crews  to 
anticipate  his  presence  under  the  car. 

Without  expressing  an  opinion  as  to  the  correctness  of  the  charge 
as  applied  to  this  case,  we  think,  under  the  pleadings  and  the  evidence 
relevant  to  be  considered,  that  no  reversible  error  is  shown  in  the  giving 
of  the  same. 

The  court  charged  on  the  discretion  of  the  boy  and  the  degree  of 
care  to  be  used  by  defendant's  employes,  efc,  and  there  being  no  reversi- 
ble error,  the  judgment  is  affirmed. 

Affirmed. 


Houston  and  Texas  Central  Batlway  Company  v.  A.  Burns. 

Decided  December  2,  1905. 
1. — Charge — ^Asfumlng  7aot. 

/Xhe  juxy  wer^  charged  "that  if  from  a  preponderance  of  the  evidence  they 
believe  that  any  or  all  of  plaintifTs  calves  in  question  died  of  sporadic  pneu- 
monia, if  they  further  believe  that  the  negligent  or  rough  handling  of  said 
calves  by  the  defendant  was  the  proximate  cause  of  the  death  of  said  animals 
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by  disease  of  pneumonia,  they  will  find  for  the  plaintiff."     Held,  error  as  as- 
suming that  there  was  negligent  or  rough  handling.        . 

2. — Cliarge--CoiLtributory  Hegligenoe. 

It  was  error  to  refuse  a  requested  instruction  to  the  effect  that  if  the 
plaintiff  was  guilty  of  contributory  negligence  the  jury  should  find  for  defend- 
ant regardless  of  any  negligence  on  defendant's  part. 

Appeal  from  the  County  Court  of  Jackson  County.  Tried  below  be- 
fore Hon.  F.  M.  Austin. 

Baker,  Boits,  Parker  &  Garwood  and  Proctors,  for  appellant  Houston 
&  T.  C.  By.  Co. — It  is  reversible  error  for  a  trial  court,  in  a  charge  to 
the  jury,  to  assume  as  proven  a  fact  where  there  is  no  evidence  to  sup- 
port any  such  assumption,  or  where  the  evidence  is  conflicting  as  to  the 
truth  or  falsity  of  such  fact.  Missouri,  K.  &  T.  By.  v.  Williams,  40  S. 
W.  Bep.,  161;  St.  Louis  &  S.  W.  By.  v.  Smith,  63  S.  W.  Bep.,  1065; 
Gulf,  C.  &  S.  F.  By.  v.  White,  32  S.  W.  Bep.,  323;  Houston  Street  By. 
V.  Artusy,  31  S.  W.  Bep.,  319. 

In  a  suit  for  damages  by  reason  of  alleged  injuries  to  a  shipment  of 
cattle,  plaintiff  can  not  recover  if,  by  his  own  negligence,  he  contributed 
to  the  injuries,  even  if  the  carriers  transporting  said  cattle  were  guilty 
of  negligence  in  the  transportation  of  same.  International  &  G.  N.  By. 
v.  Neff,  87  Texas,  306;  Galveston,  H.  &  S.  A.  By.  v.  Holyfield,  70  S. 
W.  Bep.,  221;  International  &  G.  N.  By.  v.  Anchonda,  75  S.  W.  Bep., 
559;  Houston  Street  Bailway  v.  Artusy,  31  S.  W.  Bep.,  319;  McDonald 
V.  International  &  G.  N.  By.,  86  Texas,  1 ;  St.  Louis  &  S.  W.  By.  v. 
Bicketts,  54  S.  W.  Bep.,  1090;  Galveston,  H.  &  S.  A.  By.  v.  Gormley, 
35  S.  W.  Bep.,  488;  International  &  G.  N.  By.  v.  Eason,  35  S.  W.  Bep., 
209,  and  cases  cited. 

The  fact  that  property,  while  in  transit  on  a  railway,  is  damaged, 
will  not  justify  the  shipper  in  declining  to  receive  said  propertv.  Gulf, 
C.  &  S.  F.  By.  V.  Everett,  83  S.  W.  Bep.,  257. 

Davidson  &  Bailey,  for  appellee. — ^Where  a  trial  court  substantially 
submits  to  a  jury  every  phase  of  the  case  raised  by  the  evidence  as  an 
issue,  the  appelldnt  can  not  be  heard  to  complain  on  appeal,  unless,  at 
the  time  of  the  trial,  and  before  the  submission  of  the  issues  to  the  jury, 
it  presents  to  the  trial  court  by  special  charge  its  phase  of  the  case  in- 
volved, or  any  additional  matters  of  law  which  it  contends  ought  to  be 
more  fully  submitted  to  the  jury.  Van  Alstyne  v.  Houston  &  T.  C. 
By.  Co.,  56  Texas,  380;  Johnson  v.  Granger,  51  Texas,  45;  Fowler  v. 
Waller,  25  Texas,  701 ;  2  Batts-Buckler's  Digest,  p.  307,  art.  332. 

The  court  did  not  err  in  refusing  appellant's  special  charge  number 
2  requested  by  the  defendant,  because  the  same  was  fully  covered  in 
the  main  charge  of  the  court,  in  which  the  issues,  both  of  negligence  on 
the  part  of  the  defendant,  Houston  &  Texas  Central  Bailway  Company, 
and  of  contributory  negligence  on  the  part  of  appellee,  were  fully  sub- 
mitted to  the  jury,  and  the  jury  were  instructed  in  the  main  charge  of 
the  court  that,  if  they  believed  that  plaintiff's  calves  were  driven  a 
long  distance  prior  to  shipment  by  appellee,  and  thereby  became  tired 
or  heated,  and  were  loaded  by  appellee  upon  the  cars  of  appellant  with- 
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out  permitting  said  calves  to  rest  or  cool  off,  and  if  they  fnrther  believed 
such  acts  on  the  part  of  the  appellee  constituted  negligence  on  his  part, 
and  if  they  further  believed  that  such  negligence  on  his  part  proxi- 
mately contributed  to  the  cause  of  the  death  of  appellee^s  calves  that 
died  in  transit,  they  should  find  for  the  defendant. 

REESE,  Associate  Justice. — A.  Bums  sued  the  Houston  ft  Texas 
Central  Bailroad  Company,  the  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company  and  the  New  York,  Texas  &  Mexican  Railway  Com- 
pany to  recover  damages  alleged  to  have  been  sustained  by  him  by 
reason  of  the  loss  of  fifty-four  head  of  calves  out  of  a  lot  of  seventy-five 
head  shipped  by  him  from  Inez,  a  station  on  the  N.  Y.,  T.  ft  M.  Ry., 
to  East  St.  Louis. 

It  was  alleged  that  out  of  the  lot  of  seventy-five  head  fifty-four  head 
died  or  were  destroyed  in  course  of  transportation,  which  is  charged  to 
have  been  caused  by  the  negligence  of  defendants.  Damages  are  laid 
at  $500. 

Upon  the  trial  before  a  jury  there  was  a  verdict  and  judgment  for 
the  G.,  H.  &  S.  A.  Ry.  Co.  and  the  X.  Y.,  T.  ft  M.  Ry.  Co.,  and  in 
favor  of  appellee  against  the  H.  &  T.  C.  Ry.  Co.,  for  $484.  Motion  for 
new  trial  having  been  overruled,  the  latter  company  appeals. 

The  calves,  seventy-five  in  number,  were  delivered  by  appellee  to 
the  N.  Y.,  T.  ft  M.  Ry.  Co.  at  Inez  on  September  28,  1900,  about  two 
o'clock  p.  m.,  and  loaded  upon  a  car  within  thirty  minutes  after  their 
arrival  at  the  station,  having  been  driven  from  appellee's  ranch,  a  dis- 
tance of  eleven  miles,  since  six  o'clock  a.  m.  the  same  day.  Thev  were 
hauled  by  the  N.  Y.,  T.  ft  M.  Ry.  Co.  and  the  G.,  H.  ft  S.  A.  Ry.  Co.  to 
Chancy  Junction,  about  three  miles  from  the  city  of  Houston,  arriving 
there  at  10:30  p.  m.,  and  there  delivered  to  the  H.  ft  T.  C.  Ry.  Co. 
The  car  left  Chaney  Junction  over  the  H.  ft  T.  C.  Ry.  at  1 :30  a.  m.  on 
the  29th.  When  the  car  reached  Heame,  on  the  line  of  the  railway,  at 
10:30  a.  m.  on  the  same  day,  three  of  the  calves  were  dead.  They  were 
unloaded  at  Heame,  and  ^ve  more  died  in  the  pen  at  that  point.  The 
others  were  reloaded,  and  left  Heame  at  eight  o'clock  p.  m.  on  the  same 
day.  The  calves  continued  to  die  along  the  route,  and  when  the  car  got 
to  its  destination  only  twenty-two  were  alive. 

Appellant  urged  in  defense  that  the  car  was  properly  handled,  with- 
out negligence  of  any  kind,  and  that  the  calves  died  as  a  result  of  in- 
herent vices  and  defects.  In  support  of  this  defense  evidence  was  intro- 
duced tending  to  show  that  the  calves  died  from  pneumonia  caused  by 
having  been  loaded  into  the  car  and  started  on  their  journey  while  hot, 
and  tired  from  the  drive  from  the  ranch  to  Inez,  the  sudden  cooling  in 
consequence  of  the  movement  of  the  train  superinducing  the  disease. 

It  was  contended  by  appellee  that,  if  the  calves  died  from  pneumonia, 
it  was  caused  by  injury  to  them  in  the  car  as  a  result  of  negligent  hand- 
ling of  the  same. 

The  general  charge  to  the  jury  contained  the  following  instruction: 
"The  jury  are  instructed  in  this  cause  that  if,  from  a  preponderance  of 
the  evidence,  they  believe  that  any  or  all  of  plaintiff's  fifty-four  calves 
in  question  died  of  sporadic  pneumonia,  if  they  further  believe  that  the 
negligent  handling  or  rough  handling  of  said  calves  by  the  defendant 
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railway  companies,  or  either  of  them,  was  the  proximate  cause  of  the 
death,  destruction  or  loss  of  said  animals  by  disease  of  pneumonia,  they 
will  find  for  the  plaintiff,  assessing  his  damages  in  such  sum  as  the  evi- 
dence shows  he  sustained." 

Appellant  complains  that  this  instruction  assumes  that  there  was. 
on  the  part  of  appellants,  negligent  handling  or  rough  handling  of  the 
calves,  and  the  same  is  assigned  as  error.  We  think  the  assignment 
must  be  sustained.  (St.  Louis  &  S.  W.  Ry.  Co.  v.  Smith,  63  S.  W. 
Bep.,  1064.) 

Looking  at  the  charge  of  the  court  as  a  whole,  if,  upon  any  theory 
of  the  evidence  the  verdict  appeared  to  be  justified  thereby,  we  would 
not  hold  that  the  jury  was  influenced  by  this  erroneous  charge,  and 
would  not  reverse  the  judgment  on  account  of  the  error,  but  the  verdict 
appears  to  us  to  be  opposed  to  the  great  preponderance  of  the  evidence 
that  it  can  not  be  reasonably  accounted  for  on  any  other  hypothesis  than 
that  the  jury  was  influenced  thereby  to  the  prejudice  of  appellant. 

The  jury  was  instructed  that  if  the  appellee  was  guilty  of  negligence, 
which  proximately  contributed  to  the  death  of  the  calves,  they  should 
find  for  the  defendants.  It  is  objected  by  appellant  that  they  should 
have  been  further  instructed  that  this  would  result,  regardless  of  any 
question  of  negligence  on  the  part  of  defendants,  and  a  charge  was 
asked  so  instructing  the  jury,  which  was  refused,  and  the  giving  and 
refusal  of  these  instructions  is  assigned  as  error.  We  think  the  requested 
charge  should  have  been  given.  (International  &  G.  N.  Rv.  Co.  v. 
Neff,  87  Texas,  307.) 

The  tenth  assignment  of  error  must  be  overruled.  It  was  not  the 
duty  of  appellee  to  receive  the  calves  while  in  transit,  and  before  arrival 
at  destination,  upon  being  informed  of  their  condition. 

Other  assignments  are  addressed  to  the  facts,  and  need  not  be  re- 
ferred to  further  than  has  been  done  in  this  opinion. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Georgia  V.  Moore  et  al.  v.  Eliza  Kempner  et  al. 

Decided  December  5,   1905. 

1. — ^IniiLffloient  Assignment  of  Error. 

An  assignment  of  error  and  proposition  and  statement  thereunder  consid- 
ered,  and  held  insufficient  in  certainty  to  require  consideration. 

8.— Same— Trespass  to  Try  Title. 

A  plaintiff  in  trespass  to  try  title  can  only  recover  by  showing  title  from 
the  sovereignty  of  the  soil,  or  a  superior  title  from  a  common  source. 

3. — ^Payment  of  Taxes. 

In  trespass  to  try  title,  unless  a  party  claims  the  land  by  limitation,  the 
payment  of  taxes  for  any  number  of  years  is  immaterial. 

Appeal  from  the  District  Court  of  Houston  County.    Tried  below  be- 
fore Hon.  John  J.  Wood. 
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H.  W.  Moore,  for  appellants. — In  support  of  the  first  assignment  of 
error,  cited:  Sayles'  Civ.  Stats.,  arts.  4796,  4797,  4798,  4799,  4802; 
71  Texas,  433;  79  Texas,  238. 

In  support  of  the  second  assignment  of  error,  cited:  82  Texas,  68; 
Sayles'  Beal  Estate  Laws,  art.  832,  1047-1049;  65  Texas,  214;  71  Texas, 
433;  79  Texas,  238;  66  Texas,  31;  67  Texas,  107;  67  Texas,  629;  65 
Texas,  111. 

That  it  was  error  to  exclude  evidence  of  the  payment  of  taxes:  2 
Texas,  225;  66  Texas,  126. 

Nunn  &  Nunn,  for  appellees  Ellen  B.  and  J.  0.  Ross,  and  Adams  & 
Adams,  for  Eliza  Kempner. — Where  a  sheriff  attempts  to  levy  on  and 
sell  a  piece  of  land  under  execution,  a  part  of  a  larger  survey,  it  is  neces- 
sary that  he  designate  the  particular  tract  of  land  by  metes  and  bounds, 
or  in  some  other  satisfactory  mode,  by  which  the  land  sold  can  be  iden- 
tified, and  such  description,  as  used  by  the  sheriff,  must  contain,  within 
itself,  a  full  and  complete  description  of  the  land,  and  it  will  not  b(» 
aided  by  parol  evidence.  Wooters  v.  Arledge,  54  Texas,  395;  Donne- 
baum  V.  Tinsley,  54  Texas,  365;  Allday  v.  Whitaker,  66  Texas,  671; 
Harris  v.  Schafer,  86  Texas,  316 ;  Morgan  v.  Smith,  70  Texas,  641 ; 
Mitchell  V.  Ireland,  54  Texas,  306;  Beze  v.  Calvert,  20  S.  W.  Rep.,  1133; 
Gallagher  v.  Rahm,  31  S.  W.  Rep.,  328;  Curdy  v.  Stafford,  27  S.  W. 
Sep.,  824;  McManus  v.  Orkney,  39  S.  W.  Rep.,  618;  Smith  v.  Crosby, 
86  Texas,  19;  Basset  v.  Sherrod,  35  S.  W.  Rep.,  316. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass 
to  try  title  brought  by  appellant  Georgia  V.  Moore,  joined  by  her  hus- 
band, H.  W.  Moore,  against  the  appellee  Eliza  Kempner,  to  recover  a 
tract  of  160  acres  of  land,  a  part  of  the  Henry  Orender  survey  in  Hous- 
ton County. 

The  defendant  answered  by  general  demurrer  and  plea  of  not  guilty, 
and  vouched  in  her  warrantor,  T.  L.  Ross,  who  also  answered  plaintiff'? 
petition  by  general  demurrer  and  plea  of  not  guilty,  and  vouched  in 
his  warrantors,  Ellen  B.  and  J.  0.  Ross.  These  defendants  also  pleaded 
not  guilty  to  plaintiff's  petition. 

The  cause  was  tried  without  a  jury,  and  judgment  was  rendered  in 
favor  of  defendants  that  plaintiffs  take  nothing  by  their  suit. 

The  first  assignment  of  error  presented  in  appellant's  brief  is  as  fol- 
lows :  "The  court  erred  in  overruling  plaintiff's  motion  for  a  new  trial 
as  set  out  in  said  motion.  The  plaintiffs  demanded  an  abstract  of  the 
titles  of  defendant  Eliza  Kempner  and  her  warrantors,  J.  0.  Ross 
and  Ellen  Ross.  Eliza  Kempner  claimed  through  T.  L.  Ross,  and  T.  L. 
Ross  claims  through  J.  0.  Ross  and  Ellen  B.  Ross,  and  J.  0.  Ross  and 
Ellen  B.  Ross  claim  from  J.  H.  Burnett  and  II.  0.  Burnett,  and  all 
these  transfers  described  the  land  as  Turner  Skid  more  place  and  Turner 
Skidmore  homestead,  and  same  purchased  bv  Xnnn  and  Williams  at 
sheriff's  sale.  Defendant  Eliza  Kempner  files  her  abstract  as  above 
stated,  and  brings  in  her  warrantors,  J.  0.  Ross  and  Ellen  B.  Ross,  and 
they  file  their  abstract  and  describe  the  land  as  204  acres  of  land  on 
the  South  Orender,  and  give  field  notes,  and  was  purchased  at  trustee 
sale,  and  not  at  sheriff's  sale.    This  shows  that  J.  H.  Burnett  and  H.  0. 
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Burnett,  who  conveyed  to  J.  0.  Ross  and  Ellen  B.  Ross,  were  mistaken 
as  to  the  tract  of  land  and  their  source  of  title." 

The  proposition  under  this  assignment  is  as  follows:  "The  statute 
provides  that  'proof  from  a  common  source  may  be  made  by  the  plaintiff 
by  certified  copies  of  the  defendant's  deeds,  showing  his  claim  of  title 
to  the  land  emanating  from  and  under  a  common  source/  " 

The  statement  supporting  the  assignment  and  proposition  consists  of 
copies  of  the  abstracts  of  title  filed  by  the  several  defendants,  together 
with  the  field  notes  of  the  land  sued  for  and  the  field  notes  of  the  land 
sold  to  the  warrantors,  Ellen  B.  and  J.  0.  Ross,  as  shown  by  the  ab- 
strjftct  of  title  filed  by  them,  and  also  a  statement  from  the  record  to 
the  effect  that  the  appellants  proved  a  valid  judgment  against  J.  T. 
Skidmore  in  favor  of  L.  W.  Cooper,  and  a  sale  under  execution  issued 
upon  said  judgment  of  a  160-acre  tract  of  land  upon  which  the  J.  T. 
or  Turner  Skidmore  homestead  was  situate. 

This  assignment  fails  to  point  out  the  error  complained  of  with  suflS- 
cient  certainty  to  require  our  consideration.  We  gather,  however,  from 
the  argument  following  the  assignment,  that  appellants'  complaint  is 
that  the  trial  court  erred  in  not  holding  that  they  had  shown  that  de- 
fendants were  claiming  under  a  common  source.  There  is  nothing  in 
the  statement  under  the  assignment  tending  to  sustain  this  contention, 
and  if  the  assignment  should  be  considered  it  could  not  be  sustained. 

The  next  assignment  assails  the  ruling  of  the  trial  court  in  exclud- 
ing a  sheriff's  deed  offered  by  appellants,  on  the  ground  that  the  land 
described  in  said  deed  is  not  the  land  involved  in  this  suit. 

This  assignment  contains  statements  taken  from  the  testimony  of 
the  witness,  intermingled  with  arguments  of  counsel,  and  is  in  such 
gross  violation  of  the  rules  that  it  is  not  entitled  to  any  consideration. 
We  have,  nevertheless,  examined  the  record,  and  find  that  the  court 
did  not  err  in  the  matter  complained  of.  The  land  sued  for  is  de- 
scribed as  a  part  of  the  Henry  Orender  survey.  The  sheriff's  deed  of- 
fered in  evidence  by  appellants,  and  to  which  objection  was  sustained 
by  the  court,  describes  a  tract  of  land  thereby  conveyed  as  the  Henry 
Arender,  or  Arendei,  Wortham  survey.  Appellants  alleged  in  their  pe- 
tition that  the  name  of  the  original  survey,  as  it  appears  in  this  deed, 
was  a  mistake,  and  the  land  levied  upon  and  sold,  and  intended  to  be  con- 
veyed by  the  sheriff,  was  the  land  in  controversy.  There  was  testimony 
tending  to  support  this  allegation,  but  we  are  not  called  upon  to  decide 
the  question  as  to  whether  the  facts  alleged  and  proven  were  sufficient 
to  render  the  deed  admissible  in  evidence.  Appellants  were  plaintiffs 
in  the  court  below,  and  could  only  recover  by  showing  title  from  the 
sovereignty  of  the  soil,  or  a  superior  title  from  a  common  source.  As 
before  stated,  no  common  source  was  shown,  and  no  attempt  was  made 
to  show  title  from  the  State.  If  it  be  conceded  that  the  deed  was  ad- 
missible as  against  the  objection  made,  it  would  not  have  shown  any 
title  in  appellant,  since  none  was  shoAvn  in  the  defendant  in  the  judg- 
ment under  which  the  sale  was  made  and  the  sheriff's  deed  executed. 

The  third  assignment  attempts  to  predicate  error  upon  the  failure 
of  the  trial  court  to  hold  that  defendant  Eliza  Kempner  was  claiming 
under  a  common  source.  As  stated  in  our  discussion  of  this  question 
under  the  first  assignment,  there  is  no  evidence  to  sustain  the  contention 
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that  plaintiff  and  defendant  were  claiming  under  a  common  source, 
and  if  the  point  was  properly  presented  by  the  assignment  it  could  not 
be  sustained. 

The  fourth  assignment  complains  of  the  action  of  the  trial  court  in 
refusing  to  permit  appellants  to  prove  that  they  had  paid  taxes  on  the 
land  for  more  than  thirty  years.  There  was  no  error  in  this  ruling. 
Appellants  did  not  plead  title  by  limitation,  and  the  fact  that  they  had 
paid  taxes  on  the  land  for  any  number  of  years  was  not  material  to  any 
issue  in  the  case.  The  fifth  assignment  assails  the  ruling  of  the  court 
in  refusing  to  allow  appellants  to  show  that  the  name  Wortham,  in  the 
sheriflFs  deed  before  mentioned,  was  placed  therein  by  mistake.  For 
the  reason  stated  under  the  second  assignment,  we  think  the  matter 
here  complained  of,  if  error,  was  harmless. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed,  and  it  is  so  ordered. 

Affirmed. 


D.  Sullivan  et  al.  v.  The  State  of  Texas. 

Decided  December  6,  1905. 

1. — ^Aetion  1>7  State — Deilnlng  Boundaries — ^FleadiBflr. 

In  a  suit  brought  by  the  State,  by  the  Attorney-General,  under  sec.  11, 
ch.  4,  Acts  1st  Called  Session,  27th  Leg.,  p.  6,  to  determine  the  location  and 
boundaries  of  land  claimed  under  title  from  the  Mexican  Government  and  re- 
cover that  claimed  under  but  not  included  in  such  grant,  the  excess  sued  for 
never  having  been  previously  segregated  or  defined,  the  petition  was  not  subject 
to  demurrer  for  failing  to  set  up  the  boundaries  of  the  land  sought  to  be  re- 
covered. 

8. — ^Boundaries — Conflicting  Evidence — Findings  by  Court. 

Findings  by  the  trial  court,  supported  by  evidence,  as  to  the  original  loca- 
tion of  the  lines  of  a  grant  under  which  defendants  claimed,  will  not  be  set 
aaide  for  mere  conflict  in  the  evidence. 

8d — ^Xezloan  Grant — ^Act  of  Conflrmation — Beinrvey. 

The  Act  of  February  10,  1852,  confirming  grants  of  land  made  by  the 
Mexican  Government  before  annexation  of  the  territory  and  providing  for  re- 
survey  and  return  of  field  notes  thereof  by  the  claimants,  and  issuance  of  patent 
thereon,  does  not  constitute  an  agreement  by  the  State  with  the  owners  that 
tbqr  should  be  entitled  to  all  the  land  embraced  in  such  resurvey. 

4d— -Same — ^Agency. 

The  Act  of  February  10,  1852,  confirmed  grants  of  land  by  the  Mexican 
Government  only  to  the  limits  of  such  original  grant;  and,  in  the  resurvey 
therein  provided  for,  the  surveyor  was  not  the  agent  of  the  State — rather  of 
the  claimant — ^and  was  without  authority  to  bind  the  State  by  a  survey  ex- 
tending beyond  the  limits  as  originally  granted. 

6.— flame— EstoppeL 

Whether  or  not  the  State  can  be  bound  by  the  acts  of  the  Commissioner 
of  the  General  Land  Office,  the  evidence  here  considered  is  held  not  to  show 
such  acquiescence  by  him  in  the  resurvey,  under  the  Act  of  February  10,  1852, 
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of  a  grant  made  by  the  Mexican  Government,  as  to  prevent  the  State,  by  estoppel, 
from  recovering  lands  not  covered  by  the  grant  as  originally  located. 

6. — ^Kezlcan  Grant — ^Besurvey — Patent. 

The  owners  of  land  grunted  by  the  Mexican  Government,  who,  under  the 
Act  of  I^bruary  10,  1852,  confirming  and  providing  for  resurvey  and  patent 
of  such  titles,  had  accepted  patents  from  the  State  to  the  land  as  resurveyed, 
relinquished  thereby  all  claim  to  lands  not  included  in  the  boundaries  as  pat- 
ented, though  they  might  have  been  embraced  in  the  boundaries  of  their  original 
grants,  and  held  by  valid  title  thereunder  but  for  the  acceptance  of  such  patents. 

ON    BEHEABING. 

7. — Constitutional  Law. 

Section  11,  ch.  4,  of  the  Act  of  the  27th  Leg.,  1st  Galled  Session,  as  applied 
in  this  case,  authorizing  suit  by  the  State  to  recover  lands  claimed  under 
Mexican  grants  which  did  not  embrace  them  in  their  boundaries  as  originally 
surveyed  and  granted  and  to  identify  the  boundaries  of  such  grants  where  the 
evidence  on  file  in  the  General  Land  Ofiice  does  not  sufficiently  identify  them, 
neither  impairs  the  obligations  of  the  State's  contract  as  evidenced  by  the  Act 
of  February  10,  1852,  for  confirmation  of  such  titles,  nor  deprives  the  claimants 
of  their  property  without  due  process  of  law,  nor  denies  them  the  equal  pro- 
tection of  the  law. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  V.  L.  Brooks. 

J.  C.  Sullivan  and  Ogden  &  Brooks,  for  appellant 

R.  V.  Davidson,  Attorney-General,  for  appellee. 

No  briefs  reached  the  reporter. 

EIDSON,  Associate  Justice. — This  is  an  action  brought  by  the 
Attorney-General  in  behalf  of  the  State  of  Texas  to  determine  the  ex- 
act location  and  boundaries  of  a  grant  emanating  from  the  Mexican 
Government,  under  which  appellants  claim  title  to  the  land  in  contro- 
versy, and  to  recover  the  quantity  of  land  in  the  tract  claimed  by  ap- 
pellants in  excess  of  the  quantity  embraced  within  the  exact  boundaries 
of  the  original  grant.  There  was  a  recovery  of  such  excess  by  the  State 
in  the  court  below,  and  defendants  have  appealed  to  this  court. 

Appellants'  first  assignment  of  error  complains  of  the  action  of  the 
court  below  in  overruling  their  general  demurrer  to  plaintiff's  petition, 
their  contention  being  that  the  petition  does  not  sufficiently  describe 
the  land  sought  to  be  recovered.  The  petition  alleges  "that  on  the  first 
day  of  January,  A.  D.  1890,  the  State  of  Texas,  plaintiff  herein,  tlien 
was  and  still  is  the  owner  in  fee  simple  (the  same  belonging  to  the 
common  free  school  fund  of  the  State  of  Texas)  of  a  certain  tract  of 
land  situated  in  the  county  of  Hidalgo,  in  the  State  of  Texas,  and  par- 
ticularly described  as  follows:  (Here  specific  metes  and  bounds  are 
given),  containing  55,500  acres  of  land. 

"That  plaintiff  was  in  possession  of  said  land,  and  is  now  entitled  to 
possession  of  the  same;  that  in  the  said  1st  day  of  January,  A.  D.  1901, 
the  defendant,  without  authority  of  law,  entered  upon  said  land  and 
dispossessed  the  plaintiff  thereof,  and  held,  occupied  and  claimed  the 
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same  adversely  to  plaintiif,  and  is  still  so  doing,  to  plaintiff's  damage  in 
the  sum  of  twenty  thousand  dollars. 

"That  the  rental  value  of  said  land  is  5  cents  per  acre  per  annum. 

"That  as  plaintiff  is  informed  and  believes,  and  here  charges,  the  de- 
fendant claims  title  to  said  land,  and  to  be  entitled  to  the  possession 
thereof,  by  virtue  of  a  grant  from  either  the  Spanish  or  Mexican  Gov- 
ernment, made  for  ^ix  and  one-half  leagues  of  land,  to  Pedro  de  la 
Garza,  and  plaintiff  here  admits  that  there  was  such  a  grant  in  favor 
of  the  party  named  for  the  amount  of  six  and  one-lialf  leagues;  that 
said  grant  was  confirmed  to  the  said  original  grantee  thereof,  and  to 
his  heirs  and  legal  assigns,  by  the  State  of  Texas,  by  virtue  of  an  Act 
of  the  Legislature  of  the  State  of  Texas  of  the  lOtli  day  of  February, 
A.  D.  1852,  for  the  full  amount  of  six  and  one-half  leagues,  and  no  more. 

"That  by  the  law  of  February  10,  1852,  above  referred  to,  said  Pedro 
de  la  Garza,  or  his  heirs  or  legal  assigns,  as  the  case  may  have  been,  was 
required  to  have  the  said  six  and  one-half  leagues  of  land  surveyed  by 
the  district  or  county  surveyor  of  Starr  County,  in  which  said  land  at 
that  time  was  situated,  and  upon  return  of  the  proper  field  notes  thereof 
to  the  General  Land  Ofiice  the  Commissioner  was  authorized  to  have 
tfie  same  plotted  on  the  maps  of  his  office,  and  to  issue  patents  for  the 
same  in  accordance  with  the  existing  laws,  upon  payment  by  the  owner 
of  said  land  of  all  the  taxes  due  on  the  same  from  the  date  of  the  or- 
ganization of  the  said  county. 

"Plaintiff  further  alleges  that  the  defendant,  claiming  under  and  by 
virtue  of  said  grant  and  the  confirmation  thereof,  has  taken  possession 
of  a  great  deal  more  land,  which  really  belongs  to  the  State  of  Texas, 
than  the  said  six  and  one-half  leagues,  but  that  neither  the  said  defend- 
ant nor  anyone  else  has  ever  segregated  from  the  public  domain  the 
amount  of  land  which  can  be  legally  held  by  virtue  of  the  aforesaid 
grant. 

"Premises  considered,  the  State  of  Texas,  plaintiff  herein,  prays  that 
the  defendant  be  cited  to  answer  this  petition  as  required  by  law;  that 
upon  final  hearing  thereof  the  State  of  Texas,  plaintiff  herein,  have 
judgment  against  the  defendant  for  the  recovery  of  the  title  and  posses- 
sion of  all  of  said  land  in  excess  of  the  six  and  one-half  leagues,  with 
writ  of  possession  for  the  same,  and  damages,  and  for  the  rental  value 
of  the  use  and  occupation  of  such  excess,  together  with  ten  percent 
thereon  as  attorney's  fees,  for  costs  of  suit,  and  for  all  other  and  further 
relief  to  which  plaintiff  may  be  entitled,  both  in  law  and  in  equity.'* 

Section  11,  chapter  4,  Acts  of  the  First  Called  Session  of  the  Twenty- 
seventh  Legislature,  page  6,  provides  as  follows:  "The  Attorney-Gen- 
eral of  this  State  is  hereby  directed  and  required  to  institute  and  prose- 
cute, in  the  name  of  the  State  of  Texas,  such  suits  as  may  be  necessary 
to  recover  from  the  person  or  persons  in  possession  thereof,  or  claiming 
title  thereto,  all  lands  which  are  held  or  claimed  under  titles  emanating 
from  the  Spanish  or  Mexican  Governments,  where  no  valid  evidence  of 
such  grants  are  to  be  found  in  the  records  or  among  the  files  of  the 
General  Land  Office:  and  also  such  suits  as  may  be  necessary  to  deter- 
mine the  exact  location  and  boundaries  of  such  lands,  where  the  evi- 
dence on  file  in  the  General  Laiul  Office  does  not  suffiriontlv  icJentifv 
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the  land  claimed,  and  such  suits  shall  be  brought,  prosecuted  and  tried 
in  the  District  Court  of  Travis  County,  Texas." 

This  provision  authorizes  suits  in  two  instances:  In  one  for  the  re- 
covery from  the  person  or  persons  in  possession  thereof,  or  claiming 
title  thereto,  of  all  lands  which  are  held  or  claimed  under  titles  emanat- 
ing from  the  Spanish  or  Mexican  Governments,  where  no  valid  evi- 
dences of  such  grants  are  to  be  found  in  the  records  or  among  the  files 
of  the  General  Land  Office ;  and  in  the  other,  when  it  is  necessary  to  de- 
termine the  exact  location  and  boundaries  of  such  lands,  where  the  evi- 
dence on  file  in  the  General  Land  Office  does  not  sufficiently  identify 
the  land  claimed.  The  allegations  of  the  petition  show  that  one  object 
of  the  suit  was  to  determine  the  true  location  and  boundaries  of  the 
grant  emanating  from  the  Spanish  or  Mexican  Government,  and  under 
which  appellants  claim  the  land  in  controversy.  Evidently  this  was 
authorized  by  the  last  clause  of  the  provision  above  quoted.  It  also  ap- 
pears from  the  allegations  of  said  petition  that  the  appellants  are  claim- 
ing more  land  than  they  are  entitled  to  by  virtue  of  said  grant,  and  that 
no  legal  survey  of  said  grant  has  been  made  and  field  notes  thereof  re- 
turned to  the  General  Land  Office,  as  required  by  law,  and  that  such 
excess  belongs  to  the  school  fund,  and  its  recovery  is  sought  in  this  suit. 
This  allegation  is  sufficient  to  authorize  the  suit  for  said  excess  under 
the  first  clause  of  the  above  quoted  provision  of  law,  and  also  under 
section  8,  chapter  11,  Laws  First  Called  Session,  Twenty-sixth  I^egis- 
lature,  page  33,  which  authorizes  the  Attorney-General  to  bring  suits 
for  lands  belonging  to  the  public  free  school  fund. 

We  think  the  allegations  of  the  petition  were  sufficient  to  authorize 
the  court  to  determine  the  true  location  and  boundaries  of  the  six  and 
one-half  leagues  of  land  to  which  appellants  were  entitled  under  the 
legislative  act  of  confirmation,  and  to  decree  to  the  appellee  the  excess 
over  that  quantity  in  the  tract  described  in  the  petition  and  claimed  ad- 
versely by  appellant;  and,  therefore,  the  petition  was  not  subject  to  a 
general  demurrer.  Appellants'  claim  to  the  land  in  controversy  ema- 
nates from  a  Mexican  grant  of  six  and  one-half  leagues  to  Pedro  de  la 
Garza,  made  in  1832,  which  was  confirmed  by  an  Act  of  the  Legisla- 
ture of  the  State  of  Texas  on  the  10th  day  of  February,  1852.  This 
Act  provides  "that  it  shall  be  the  duty  of  those  claiming  any  of  the 
lands  named  in  this  Act  to  have  the  same  surveyed  by  the  district  or 
county  surveyor  of  the  county  in  which  the  same  may  be  situated,  and 
upon  the  return  of  the  field  notes  thereof  to  the  General  Land  Office 
the  Commissioner  is  hereby  authorized  and  required  to  have  the  same 
plotted  on  the  maps  of  his  office,  and  issue  patents  for  the  same  in  ac- 
cordance with  existing  laws,  provided  that  no  patent  shall  issue  for  a 
less  amount  than  the  original  grant;  that  the  owners  of  said  land  shall 
be  required  to  pay  the  taxes  due  on  the  same  from  the  date  of  the  or- 
ganization of  the  respective  counties  herein  mentioned,  which  taxes  shall 
be  paid  and  legal  vouchers  for  the  same  exhibited  to  the  Commissioner 
of  the  General  Land  Office  before  the  patent  for  the  same  shall  issue." 

In  pursuance  to  this  provision  a  survey  was  made  by  Felix  A.  Von 
Blucher,  deputy  die'rict  surveyor  of  Cameron  Land  District,  in  May, 
1859,  the  field  notes  of  which,  with  a  map  or  sketch  accompanying  same. 
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were  filed  in  the  General  Land  Office  August  5,  1869,  having  on  them 
the  following  endorsements: 

"File  545,  San  Patricio,  Ist  Class.  Field  Notes  8  Leagues.  Pedro 
de  la  Oarza,  filed  August  5,  1869. 

"It  appears,  according  to  Antonio  Garza  field  notes  1-556,  that  these 
field  notes  are  'cotrecf  (evidently  for  "corrected"),  but  not  returned 
yet.    April  6,  1871.    M.  Stakeman,  confirmed  for  6^/^  leagues. 

"Closes  partly  all,  but  the  approximate  area  found  with  apportioning 
errors  is  267,552,959  sq.  vrs.,  equals  10  leagues  17y2  labors,  or  55,- 
252,959  sq.  vrs.  too  much.    August  21,  1869.    Richardson,  $2." 

The  tract  of  land  described  in  plaintiff's  petition,  a  part  of  which  it 
sues  for  in  this  action,  is  substantially  the  same  as  that  described  in  the 
field  notes  of  Blucher.  This  land  has  never  been  patented  by  the  State 
of  Texas.  The  Mexican  grant  was  made  by  the  State  of  Tamaulipas 
for  six  and  one-half  leagues  of  pasture  land,  and  is  in  the  name  of 
Santa  Rosa  de  Arriba.  The  land  embraced  in  this  original  grant  was 
surveyed  by  Antonio  Canales,  Surveyor-General  for  the  State  of  Tamauli- 
pas, December  5,  1832,  and  field  notes  made  out,  with  a  map  accompany- 
ing same,  showing  the  boundaries  and  configuration  thereof  and  the 
quantity  to  be  6  leagues,  20,782,500  square  varas.  The  survey  made  by 
Blucher  contains  10  leagues  and  171/2  labors  of  land. 

There  is  a  forfeited  survey  made  under  a  Mexican  grant  lying  imme- 
diately east  of  the  Arriba,  in  the  name  of  Santa  Rosa  de  Abajo,  the 
territory  of  which  has  been  covered  by  the  location  of  railroad  certifi- 
cates, and  east  of  the  Abajo  are  a  number  of  surveys  based  on  Mexican 
grants  which  have  been  confirmed  and  patented  by  the  State  of  Texas; 
and  on  the  west  of  the  Arriba  survey  are  situated  the  Tule  and  Encinal 
surveys,  which  are  confirmed  and  patented  Mexican  grants,  and  num- 
bers 155  and  156  Texas  Mexican  Railroad  Co.  surveys,  which  are  pat- 
ented. 

Appellee  claims  that,  by  locating  the  Arriba  survey  according  to  the 
survey  made  by  Canales,  and  locating  the  surveys  on  its  east  and  west 
according  to  the  field  notes  of  their  patents,  there  will  be  found  to  exist 
a  vacancy  on  the  east  and  w^est  of  the  said  Arriba,  as  found  by  the  court 
below. 

The  appellants  claim  that  the  survey  made  by  Blucher  practically 
conforms  to  the  survey  made  by  Canales.  The  court  below,  in  render- 
ing the  judgment,  found  against  appellants'  contention  and  in  favor  of 
that  of  appellee.  The  question  as  to  whether  the  true  location  of  the 
Arriba  survey,  as  surveyed  by  Canales  under  the  Mexican  grant,  was 
where  the  court  below  found  it  to  be,  was  one  of  fact,  to  be  determined 
from  all  the  evidence  adduced  upon  the  trial  upon  that  issue,  and  we 
think  that  the  finding  of  the  court,  locating  it  so  as  to  show  the  vacan- 
cies on  its  east  and  west,  embracing  the  land  for  which  judgment  was 
rendered  for  the  plaintiff,  is  supported  by  the  evidence.  The  testi- 
mony is  conflicting  as  to  the  exact  location;  and,  in  some  instances,  as 
to  the  identity  of  certain  points  and  natural  objects  called  for  in  the 
field  notes  of  the  Arriba  and  previous  and  surrounding  surveys ;  but  the 
solution  of  such  conflict  was  peculiarly  the  province  of  the  court  below 
trying  the  case  without  a  jury,  and  its  action  in  solving  the  conflict 
against  appellants  will  not  be  disturbed  by  this  court.     And  the  eredi- 
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bility  and  weight  to  be  given  to  the  testimony  of  certain  witnesses  who 
testiJSed  in  reference  to  finding  rocks  at  or  near  points  claimed  by  ap- 
pellee to  be  the  corners  of  certain  surveys,  were  also  matters  for  the  de- 
termination of  the  court  below;  and  there  is  nothing  in  the  record 
to  justify  this  court  in  holding  that  the  court  below  should  not  have 
considered  such  testimony.  The  sui-vey  provided  for  in  the  act  of  con- 
firmation was  to  be  made  of  the  land  originally  granted  by  the  Mexican 
authorities,  and  could  not  legally  include  any  other  land.  (Clark  v. 
Hills,  67  Texas,  145,  146.)  And  if  the  survey  caused  to  be  made  by 
the  owners  of  the  grant  in  this  case  under  the  act  of  confirmation  in- 
cluded other  or  more  land  than  the  original  grant  and  survey  made  by 
virtue  thereof,  it  would  be  void  as  to  such  other  land  or  excess. 

The  judgment  of  the  court  below  involves  a  finding  that  the  evidence 
on  file  in  the  General  Land  Office  does  not  sufficiently  identify  the 
land  claimed  by  appellants,  and  we  think  its  finding  in  this  respect  is 
supported  by  the  evidence.  Appellants  contend,  under  various  assign- 
ments of  error,  that  the  provisions  of  the  Act  of  1852  confirming  the 
grant  under  which  they  claim^  and  providing  for  the  survey  of  the  land 
embraced  in  said  grant,  constituted  a  valid  and  binding  agreement  upon 
the  part  of  the  State  with  the  owners  of  said  grant, -that  they  should 
acquire  or  be  entitled  to  the  land  embraced  in  the  survey  made  in  pur- 
suance to  the  provisions  of  said  Act.  We  do  not  think  this  contention 
of  appellants  is  sound.  Evidently  the  right  to  the  land  was  not  de- 
pendent upon  the  survey,  and  the  survey  only  became  important  when 
the  land  had  not  been  previously  surveyed,  so  as  to  segregate  it  from 
the  adjoining  territory,  or  in  the  event  the  description  of  the  land  in 
the  former  survey  was  so  vague  as  to  require  a  survey  to  designate  and 
fix  its  boundaries  with  certaintv.  (Clark  v.  Hills,  supra,  146;  Water- 
man V.  Smith,  13  Cal.,  373;  Morrow  v.  Whitney,  95  U.  S.,  554;  West 
v.  Cochran,  17  How.,  403;  Langdeau  v.  Haynes,  21  Wall.,  529.)  The 
land  embraced  in  the  grant  had  been  properly  surveyed  and  segregated 
from  other  territory  prior  to  the  act  of  confirmation,  and  the  only  pur- 
pose of  the  resurvey  after  the  confirmation  would  have  been  to  retrace, 
remark,  and  thus  make  plain,  the  boundaries  of  the  original  survey. 
The  act  of  confirmation  does  not  make  the  surveyor  the  agent  of  the 
State  so  as  to  bind  it  by  his  act  in  surveying  the  land.  According  to 
the  common  acceptation  of  the  language  employed  in  said  act,  he  is 
made  the  agent  of  the  claimant  of  the  land,  as  the  duty  to  have  the 
survey  made  is  imposed  upon  such  claimant.  In  our  opinion,  the  con- 
tract or  agreement  embraced  in  the  act  of  confirmation  upon  the  part 
of  the  State  only  extends  to  a  relinquishment  of  the  land  embraced  in 
the  original  grant.  (Clark  v.  Hills,  supra,  145;  Ryan  v.  Carter,  93  TJ. 
S.,  82;  Langdeau  v.  Haynes,  supra,  529.) 

Appellants  also  contend  that  the  State  is  estopped  from  claiming  the 
excess  in  the  quantity  of  land  embraced  in  the  Blucher  survey  over  that 
included  in  the  original  grant  and  survey  thereunder,  because  of  the 
acts  and  conduct  of  the  Commissioner  of  the  General  Land  Office  in 
reference  to  the  Blucher  survey;  and  the  failure  of  the  State  to  assert 
title  to  such  excess  prior  to  the  institution  of  this  suit,  which,  they  claim, 
constituted  an  acceptance  and  recognition  by  the  State  of  the  correct- 
ness of  the  Blucher  survey.     Tf  the  doctrine  of  estoppel  in  pais  would. 
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under  any  circumstances,  apply  to  the  State  (which  we  do  uot  decide), 
we  are  clearly  of  opinion  that  the  evidence  in  this  case  fallB  far  short 
of  showing  such  estoppel.  In  fact,  there  is  evidence  tending  strongly  to 
show  the  disapproval  by  the  State  of  the  Blucher  survey.  The  endorse- 
ments upon  the  field  notes  thereof  above  quoted,  and  the  failure  to 
patent  the  land  according  to  said  survey,  are  evidence  of  this  character. 
The  delineation  of  the  Arriba  survey  on  the  map  by  the  Commissioner 
of  the  General  Land  Office,  while  made  after  the  Blucher  survey,  may 
have  been  intended  to  represent  the  survey,  as  originally  made,  con- 
formably to  the  grant  for  six  and  one-half  leagues.  But,  conceding  that 
it  was  intended  to  represent  the  Blucher  survey,  such  delineation  was 
simply  the  unauthorized  act  of  a  ministerial  officer,  which  could  not 
bind  the  State.  Neither  do  the  calls  for  the  lines  of  the  Arriba  survey, 
in  the  various  patents  issued  by  the  State  on  surrounding  surveys,  con- 
stitute evidence  of  estoppel  on  the  part  of  the  State.  These  are  all 
facts  admissible  in  evidence  on  the  question  of  the  true  location  of  the 
boundaries  of  the  Arriba  survey  as  originally  made,  but  not  as  matter 
of  estoppel.  (Saunders  v.  Hart,  57  Texas,  10;  Day  L.  &  C.  Co.  v. 
State,  68  Texas,  553;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  State,  36  S.  W. 
Eep.,  115;  Cameron  v.  State,  4  Texas  Ct.  Rep.,^91,  103-106.) 

The  holding  of  the  court,  in  confining  the  surveys  situated  on  the 
east  and  west  of  the  Arriba  to  their  boundaries  as  patented,  was  cor- 
rect. The  owners  of  these  surveys,  by  the  acceptance  of  the  patents, 
relinquished  all  claims  to  any  land  that  may  have  been  included  in  th(^ 
grant  confirmed,  but  not  embraced  in  their  patents.  (United  States  v. 
Roselius,  15  How.,  31;  Arguello  v.  United  States,  18  How.,  546;  Forbes 
V.  ^yithers,  71  Texas,  302.) 

The  question  of  boundary  involved  in  the  case  of  the  State  v.  Russell 
(11  Ct  Rep.,  869),  cited  by  appellants,  was  one  of  fact,  and  the  trial 
court  held  adversely  to  the  State's  contention;  and  this  court  simply 
held  that  such  holding  was  supported  by  the  evidence.     (Id.,  875.) 

The  contention  of  appellants  that  the  Arriba  survey  is  embraced  in 
the  external  lines  of  a  block  of  surveys,  all  made  at  the  same  time,  with 
the  intention  of  appropriating  all  the  land  within  such  external  lines 
to  the  different  surveys  included  therein,  and  that,  therefore,  the  State 
is  not  interested  in  the  true  or  exact  location  of  the  division  lines  be- 
tween such  surveys,  is  not  supported  by  the  evidence,  in  that  it  does  not 
appear  therefrom  that  the  Arriba  and  surrounding  surveys  were  made  at 
the  same  time;  and  besides,  the  evidence  shows  that,  according  to  the 
field  notes  of  the  surveys  east  and  west  of  the  Arriba,  as  patented,  such 
surveys  are  separated  from  the  Arriba  as  originally  surveyed. 

None  of  the  appellants'  assignments  of  error  is  well  taken,  and  hence 
we  overrule  all  of  them.  There  being  no  reversible  error  contained  in 
the  record,  the  judgment  of  the  court  below  is  affirmed. 

Affirmed 

OPINION  ON  MOTION  FOR  REHEARING. 

All  of  the  grounds  embraced  in  appellants'  motion  for  rehearing 
were  passed  upon  and  overruled  in  the  original  opinion  in  this  cause 
except  the  following,  which  were  for  the  first  time  presented  in  said 
motion : 
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"47. — The  court  erred  in  affirming  the  judgment  of  the  court  below, 
because  the  Act  of  the  Twenty-seventh  Legislature,  section  11,  chapter 
4  of  the  First  Called  Session,  as  construed  and  enforced  against  this 
appellant  is  void,  because  in  conflict  with  the  Constitution  of  the  United 
States,  in  that  said  Act  as  so  construed  and  enforced  impairs  the  obli- 
gation of  a  valid,  subsisting  and  binding  contract  between  the  owners 
of  the  Santa  Rosa  de  Arriba  grant  and  the  State  of  Texas,  as  evidenced 
by  the  provisions  of  an  Act  of  the  Legislature  of  the  State  of  Texas,  of 
date  February  10,  1852,  and  the  survey  of  said  Santa  Rosa  de  Arriba 
by  the  oflBcial  surveyor,  under  and  in  accordance  with  the  provisions  of 
the  said  Act  of  February  10,  1852,  which  said  contract  was  entered 
into  prior  to  the  passage  of  the  said  Act  of  the  Twenty-seventh  Legisla- 
ture, which,  as  so  construed  and  enforced  by  this  court  against  this  ap- 
pellant, is  an  attempt  upon  the  part  of  the  State  of  Texas  to  repudiate 
the  said  binding  and  subsisting  contract,  and  impair  the  obligation 
thereof,  and  is,  therefore,  in  violation  of  the  Constitution  of  the  United 
States,  and  contrary  to  the  provisions  of  paragraph  1,  section  10,  of  ar- 
ticle 1  of  the  Constitution  of  the  United  States,  and  contrary  to  section 
16  of  article  1  of  the  Constitution  of  the  State  of  Texas. 

"48. — The  court  erred  in  affirming  the  judgment  of  the  trial  court, 
because  the  Act  of  the  Twenty-seventh  Legislature  above  referred  to, 
as  construed  and  enforced  by  this  court,  impairs  the  obligation  of  the 
valid  and  subsisting  contract  between  the  State  of  Texas  and  the  owners 
of  the  Santa  Rosa  de  Arriba,  the  El  Tule  and  the  San  Antonio  del  En- 
cinal,  under  the  judgments  of  1872  and  1873  and  the  surveys  thereunder. 

"49. — The  court  erred  in  aflSrming  the  judgment  herein,  because  the 
Act  of  the  Twenty-seventh  Legislature  above  referred  to,  as  construed 
and  enforced  against  this  appellant  by  this  court,  is  void,  contrary  to 
and  in  violation  of  the  Constitution  of  the  United  States,  in  that  it  de- 
prives appellant  of  his  property  without  due  process  of  law,  and  without 
compensation. 

"50. — The  court  erred  in  affirming  the  judgment  in  that  the  said 
Act  of  the  Twenty-seventh  Legislature  above  referred  to,  as  construed 
and  enforced  by  this  court  against  this  appellant,  is  in  violation  of  and 
contrary  to  the  provisions  of  the  Constitution  of  the  United  States,  and 
of  the  State  of  Texas,  in  that  it  denies  to  this  appellant  the  equal  pro- 
tection of  the  laws  of  the  land." 

In  the  original  opinion  herein  we  construed  the  section  of  the  Act 
of  the  TiCgislature  referred  to  by  appellant  as  authorizing  the  State 
to  bring  suits  to  determine  the  exact  location  and  boundaries  of  lands 
held  or  claimed  under  titles  emanating  from  the  Spanish  or  Mexican 
Governments  where  the  evidence  on  file  in  the  Land  Office  does  not  suffi- 
ciently identify  the  land  claimed.  And,  also,  to  bring  suits  to  recover 
from  the  person  or  persons  in  possession  thereof,  or  claiming  title  there- 
to, lands  which  are  held  or  claimed  under  title  emanating  from  the  Span- 
ish or  Mexican  Governments,  where  no  valid  evidence  of  such  grants  is 
to  be  found  in  the  records  or  among  the  files  of  the  General  Land  Office; 
and  we  held  that  there  was  sufficient  evidence  adduced  upon  the  trial 
below  to  support  the  finding  of  the  court  that  the  evidence  on  file  in  the 
General  Land  Office  does  not  sufficiently  identify  the  land  claimed  by 
appellant.     Hence  this  suit,  when  considered  in  reference  to  the  facts 
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proven,  was  properly  brought  for  the  purpose  of  identifying  the  land 
claimed  by  appellant. 

We  also  held  in  the  original  opinion  that  the  evidence  was  sufficient 
to  support  the  finding  of  the  court  that  the  tract  of  land  claimed  by  the 
appellant  embraced  more  land  than  the  grant  under  which  he  claimed 
embraced^  as  originally  surveyed,  and  which  was  confirmed  by  the  Act 
of  1852;  and,  therefore,  the  suit,  insofar  as  it  was  intended  to  recover 
for  the  State  such  excess,  could  be  maintained  under  said  law. 

This  court  did  not  construe  said  section  of  the  Act  of  the  Twenty- 
seventh  Legislature  as  in  any  manner  impairing  the  obligation  or  con- 
tract of  the  State,  as  imposed  upon  it  by  the  confirmatory  Act  of  1852 ; 
but,  on  the  contrary,  upheld  and  sustained  such  obligation  by  holding,  in 
effect,  that  the  State,  by  virtue  of  said  Act,  had  relinquished  to  appel- 
lants' grantors  the  full  quantity  of  land  granted  to  them  by  the  Spanish 
or  Mexican  Governments.  The  Act  of  1852  did  not  impose  upon  the 
State  the  obligation  to  relinquish  title  to  land  not  embraced  in  the  orig- 
inal grant  and  survey,  when  the  boundaries  of  such  original  survey  can 
be  traced  and  identified,  although  a  resurvey,  made  under  said  Act  of 
1852,  not  accepted  by  the  State,  embraces  other  land. 

Appellant's  motion  for  rehearing  is  overruled. 

Application  for  writ  of  error  dijimissed  for  want  of  jurisdiction. 


A.  W.  Penshorn  v.  Christian  Kunkel  et  al. 

Deeitletl  Doceinber  6,   1905. 

Statute  of  Frauds — Sale  of  Land—- Written  Instrument 

"Received  of  A.  W.  Penshorn  fifty  dollara  on  estate  of  Anna  Fechner" 
IB  so  radically  defective  as  a  written  instrument  showing  a  sale  of  land  that  it 
can  not  be  aided  by  extrinsic  evidence,  nor  support  an  action  for  specific  per- 
formance. 

Appeal  from  the  District  Court  of  Comal  County.  Tried  below  before 
Hon.  L.  W.  Moore. 

W.  B.  Stephens,  M.  E,  Guinn  and  J.  D.  Ouinn,  for  appellant. — Plain- 
tiff made  out  a  case  sufficient  under  the  law  to  have  the  contract  for  the 
sale  of  the  land  specifically  performed.  Milam  v.  Gordon,  68  S.  W. 
Rep.,  1003;  Pomeroy  on  Specific  Performance  of  Contracts,  sees.  90, 
152,  158,  227,  note;  Fry  on  Specific  Performance  of  Contracts,  sec. 
229,  pp.  165,  166,  176,  209,  212;  Pomeroy  on  Contracts,  sec.  171  and 
note;  1  Greenleaf  on  Evidence,  sees.  286  and  288;  98  Mass.,  549; 
Nichols  V.  Johnson,  10  Conn.,  192. 

ff,  G.  Henne  and  Will  G.  Barber,  for  appellees. — The  memorandum 

fails  to  show  the  essential  terms  of  the  alleged  contract,  and,  therefore, 

fails  to  meet  requirements  of  statute  of  frauds.     Munk  v.  Weidner,  9 

Texas  Civ.  App.,  496;  Peters  v.  Phillips,  19  Texas,  74,  75;  Patton  v. 
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Sucker,  29  Texas,  408;  Zanderson  v.  Sullivan,  91  Texas,  499;  Morrison 
V.  Hazzard,  88  S.  W.  Rep.,  385 ;  Mentz  v.  Newwitter,  122  N.  Y.,  491 ; 
Pomeroy's  Spec.  Per.,  sees.  72,  85,  87,  91;  Browne  on  Stat.  Frauds, 
sees.  371,  371a;  Beed  on  Stat.  Frauds,  sec.  392;  Woods  on  Stat.  Frauds, 
sees.  656-658;  2  Kent's  Com.,  697,  698;  Kopp  v.  Reiter,  146  111.,  437; 
Williams  v.  Robinson,  73  Me.,  186;  Saveland  v.  Wisconsin  W.  Ry.,  95 
N.  W.  Rep.,  131 ;  Watt  v.  Wisconsin  C.  Co.,  18  N.  W.  Rep.,  898;  Green- 
leafs  Ev.,  sec.  268 ;  Page  on  Contracts,  sec.  696 ;  Allen  v.  Bemis,  94  N. 
W.  Rep.,  562. 

The  memorandum  fails  to  show  the  parties  to  the  alleged  contract, 
and  is,  therefore,  insufficient.  Morrison  v.  Hazzard,  88  S.  W.  Rep., 
385;  Grafton  v.  Cummings,  99  U.  S.,  100;  Clampet  v.  Bells,  39  N.  W. 
Rep.,  495 ;  Wood's  Stat.  Frauds,  sec.  354 ;  Page  on  Contracts,  sec.  698 ; 
Glucksman  v.  Bowers,  52  Atl.  Rep.,  218. 

The  memorandum  does  not  sufficiently  identify  the  lots  described  in 
the  plaintiff's  petition  as  the  subject  matter  of  whatever  agreement  is 
evidenced  thereby,  and  for  that  reason  is  insufficient.  Penn  v.  Texas 
Y.  P.  Lumber  Co.,  79  S.  W.  Rep.,  842;  Munk  v.  Weidner,  29  S.  W. 
Rep.,  409,  9  Texas  Civ.  App.,  496;  Johnson  v.  Granger,  51  Texas,  42; 
Zanderson  v.  Sullivan,  91  Texas,  499;  Holms  v.  Johnston,  12  Heisk., 
155;  Page  on  Contracts,  sec.  699;  Cusenbary  v.  Latimer,  67  S.  W.  Rep., 
187. 

KEY,  Associate  Justice. — This  is  a  suit  for  specific  performance 
of  a  contract  of  sale  of  real  estate,  and  also  for  damages  against  some 
of  the  defendants,  if  the  contract  is  not  enforced.  There  was  a  nonjury 
trial,  resulting  in  a  judgment  for  all  of  the  defendants,  and  the  plain- 
tiff has  appealed. 

There  is  no  statement  of  facts  in  the  record,  and  the  case  is  submitted 
in  this  court  on  the  trial  judge's  findings  of  fact.  The  judge  made  no 
findings  on  the  issues  relating  to  damages,  so  that  branch  of  the  case 
is  eliminated. 

The  defendants  pleaded  the  statute  of  frauds  as  against  the  claim 
for  specific  performance,  and  that  plea  was  sustained.  The  written  in- 
strument relied  on  as  taking  the  case  out  of  the  statute  reads  as  fol- 
lows : 

"New  Braunfels,  Texas,  April  11,  1904.  Received  of  A.  W.  Penshorn, 
fifty  dollars  on  estate  of  Anna  Fechner.     (Signed)  Chris.  Kunkel.'* 

We  agree  with  the  trial  court  that  this  instrument  was  so  radically 
defective  that  it  could  not  be  aided  by  extrinsic  evidence,  and  did  not 
take  the  case  out  of  the  statute  of  frauds.  (Patton  v.  Rucker,  29  Texas, 
408;  Zanderson  v.  Sullivan,  91  Texas,  499;  Morrison  v.  Hazzard,  de- 
cided by  this  court  at  its  last  term,  88  S.  W.  Rep.,  385.) 

No  error  has  been  shown,  and  the  judgment  is  affirmed. 

Affirmed, 
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E.  H.  WiNANs  V.  F.  H.  MoGabb. 

Decided  December  6,  1905. 

1. — School  Land — ^Excess — Applioation  to  Purchase. 

One  applying  to  purchase  an  entire  section  of  school  land  placed  on  the 
market  as  containing  533  acres  and  making  his  payment  and  executing  his 
obligation  for  deferred  payments  at  the  due  price  for  that  acreage,  and  whose 
application,  after  it  was  awarded  to  him,  by  resurvey,  was  suspended  upon 
discovering  that  the  section  contained  1101  acres,  was  recognized  as  purchaser 
of  the  entire  tract  on  payment  and  execution  of  a  new  obligation  based  on  the 
acreage  as  resurveyed.  Held,  that  his  title  as  purchaser  prevailed  over  that  of 
a  subsequent  applicant  for  purchase  of  the  excess. 


-Purchase  of  Excess. 
It  seems,  following  Willoughby  v.  Long,  96  Texas,  104,  that  an  application 
to  purchase  the  excess  in  a  .section  of  school  land  sold  to  another,  before  the 
excess  has  been  ascertained  by  the  Land  Commissioner  and  segregated  from  the 
part  already  sold,  is  premature,  and  confers  no  title. 

3. — ^Evidence — Certificate  of  Land  Commissioner. 

An  explanation  in  the  certificate  of  the  I^nd  Commissioner  that  a  name 
and  date  given  under  the  head  of  "remarks"  signified  the  time  when  and  to 
whom  the  section  of  school  land  mentioned  had  been  sold  was  admissible  to 
indicate  that  his  certificate  meant  that  the  land  had  been  sold,  and  not  that  it 
was  still  on  the  market. 

4. — Same— Certificate  Admissible  in  Part. 

Where  objection  is  made  to  the  admission  of  a  certificate  by  the  Land 
Commissioner  as  a  whole,  and  it  is  admissible  to  show  some  of  the  facts  cer- 
tified, it  is  immaterial  that  it  embraces  other  facts  or  conclusions  which  Could 
not  be  properly  shown  by  his  certificate. 

5. — ^Evidence — ^Harmless  Error. 

Where  defendant's  title  to  land  in  controversy  was  established  by  proper 
and  uncontradicted  evidence  the  admission  of  improper  evidence  to  support  it 
was  not  ground  for  reversal. 

Appeal  from  the  District  Court  of  Coke  County.  Tried  below  before 
Hon.  J.  W.  Timrains. 

Brightman  &  Upton  and  B.  W.  Rimes,  for  appellant. — The  applica- 
tion of  plaintiff  was  valid  and  should  have  been  admitted  in  evidence. 
Batts  Anot.  Statutes,  art.  4218f. 

The  certificate  of  the  commissioner  was  not  admissible  in  evidence  for 
the  purpose  of  proving  the  sale  of  the  land  to  the  defendant,  and  was 
but  the  conclusion  of  the  commissioner  based  upon  the  many  steps  re- 
quired of  applicants  in  the  purchase  of  school  land.  Acts  of  1901,  p. 
293 ;  Hamilton  v.  Macauley,  65  S.  W.  Rep.,  205 ;  Boaz  v.  Powell,  69  S. 
W.  Bep.,  976;  Knapp  v.  Patterson,  12  Texas  Ct.  Rep.,  466. 

The  certificate  was  not  the  best  evidence  of  the  facts  therein  con- 
tained, was  not  admissible  to  show  a  sale,  was  but  the  conclusion  of  the 
Commissioner,  and  was  a  certificate  of  facts  that  were  not  archives  of  thc^ 
General  Land  OflSce. 

An  application  to  purchase  school  land  in  multiples  of  less  than  80 
acres  is  invalid  and  void,  unless  the  application  is  for  the  purchase  of 
the  entire  section.    Batts'  Statutes,  art.  4218f. 
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An  application  and  obligation  to  purchase  school  land,  becomes  effec- 
tive when  filed  in  the  General  Land  Office,  and  if  said  application  and 
obligation  is  invalid,  when  the  same  is  so  filed,  no  acts  done  or  performed 
can  afterwards  validate  said  application  and  obligation.  Baits'  Statutes, 
art.  4218i ;  Gracy  v.  Hendrix,  93  Texas,  30. 

The  attempted  purchase  of  the  defendant,  McCabe,  being  void  the 
court  should  have  rendered  judgment  for  the  plaintiff. 

Hill  &  Lee,  for  appellee. — An  application  to  purchase  an  indefinite 
part  of  a  survey,  as  the  excess  therein,  before  the  Commissioner  of  the 
Land  Office  has  set  it  apart  or  attempted  to  set  it  apart  as  the  excess 
thereof,  is  void,  and  confers  no  rights  on  the  applicant.  Rev.  Stats., 
art.  4218f,  4274  and  4275;  Willoughby  v.  Long,  96  Texas,  194. 

When  appellant  introduced  in  evidence  the  revised  list  sent  out  under 
the  Act  of  1901,  to  show  that  the  land  was  on  the  market  for  sale  at 
the  date  of  his  application  to  purchase,  and  offered  no  other  evidence  to 
show  a  classification  and  appraisement,  the  appellee  had  the  right  to 
show  by  the  certificate  of  the  Commissioner  that  he  did  not  by  that 
list  place  the  land  which  had  been  previous  thereto  sold  or  patented,  on 
the  market  for  sale.  Eev.  Stats.,  art.  4218c,  4218e,  4218g;  Acts,  1901, 
p.  292;  Briggs  v.  Key,  71  S.  W.  Rep.,  43. 

The  certificate  being  of  the  facts  shown  by  the  papers,  documents  and 
records  of  the  Land  Office  was  admissible  in  evidence.  Rev.  Stats.,  art. 
4218p,  2308;  Talbert  v.  Dull,  70  Texas,  679;  Holmes  v.  Coryell,  58 
Texas,  680.  The  doctrine  of  Gracv  v.  Hendrix,  93  Texas,  26,  is  modified 
in  Steward  v.  Waglev,  68  S.  W.  Rep.,  297;  Nesting  v.  Terrell,  97  Texas, 
18;  Faucett  v.  Sheppard,  75  S.  W.  Rep.,  538;  Wickesser  v.  Lewis,  79 
S.  W.  Rep.,  355. 

FISHER,  Chief  Justice. — This  is  an  action  of  trespass  to  try  title 
for  1191  acres,  brought  by  the  appellant  against  the  appellee  on  the 
22d  day  of  September,  1903.  The  land  is  described  in  the  petition  as 
being  section  16  in  block  W,  located  by  virtue  of  certificate  No.  2/1553, 
issued  to  the  Texas  &  Pacific  Railway  Company.  There  is  a  prayer  in 
the  alternative  that  if  the  plaintiff  is  not  entitled  to  recover,  the  whole 
of  the  1191  acres,  then  he  prays  for  judgment  for  all  of  the  section  of 
land  in  excess  of  533  2-5  acres,  to  wit,  657  3-5  acres.  There  was  a  trial 
before  the  court  without  a  jury  and  judgment  rendered  against  the 
appellant  in  appellee's  favor. 

We  find  the  following  facts :  It  is  agreed  that  both  plaintiff  and  de- 
fendant were  the  legal  owners  of  the  land  claimed  by  them  as  their 
home  section,  and  described  by  them  in  their  application  to  purchase 
the  land  in  controversy,  and  that  they  both  resided  on  their  respective 
home  sections  at  the  time  they  made  application  to  purchase  the  land 
in  suit,  and  have  continued  their  residence  since  said  time;  and  it  was 
also  agreed  that  the  land  in  controversy  was  within  a  five  miles  radius 
of  the  home  sections  of  both  plaintiff  and  defendant,  and  that  both  were 
over  twenty-one  years  of  age  at  the  time  that  they  applied  to  purchase 
the  land  in  controversy,  and  qualified  to  purchase  the  same  under  the 
law.     That  at  the  time  the  plaintiff  made  his  application  to  purchase 
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said  land,  he  paid  to  the  county  clerk  of  Coke  County  1-40  of  the  pur- 
chase money,  and  that  the  same  was  transmitted  to  the  State  Treasurer 
by  the  clerk ;  and  it  was  agreed  that  at  the  time  the  defendant  made  his 
(^ligation  to  the  State,  he  paid  to  the  State  Treasurer  1-40  of  the  pur- 
chase money  for  the  land  in  suit. 

Plaintiff  introduced  in  evidence  certified  copy  of  the  original  field 
notes  of  the  survey  in  controversy,  dated  April  2,  1879,  which  showed 
that  the  survey  contained  633  4-10  acres.  He  also  introduced  certified 
copy  of  the  corrected  field  notes  of  the  land  in  controversy  from  the  land 
ofiBce,  dated  May  3,  1893,  which  showed  that  the  section  of  land  in  con- 
troversy contained  1191  acres,  and  introduced  a  certificate  from  the 
Commissioner  of  the  Land  Office  to  the  effect  that  it  appeared,  from 
the  documents,  papers  and  files  of  his  office,  that,  according  to  the  cor- 
rected field  notes,  dated  May  3,  1893,  the  survey  contained  1191  acres, 
and  was  approved  and  passed  as  correct  on  the  map  of  Coke  County  for 
that  quantity  August  11,  1893. 

Plaintiff  introduced  the  original  classification  and  appraisement  of 
school  land  in  Coke  County  sent  to  him  by  the  Commissioner  of  the 
Land  Office  and  filed  in  the  county  clerk's  office  on  the  3d  day  of  May, 
1901,  which  showed  that  the  section  in  controversy  was  classified  as 
dry  grazing  land  and  appraised  at  $1  per  acre,  and  that  it  contained 
1191  acres. 

Plaintiff  introduced  his  application  to  purchase  the  land  in  contro- 
versy, which  was  dated  September  22,  1903,  as  additional  lands  to  his 
home  section,  which  application  was  in  the  terms  required  by  law ;  and 
also  introduced  his  obligation  to  the  State  for  the  unpaid  purchase 
money.  The  application  was  for  the  purchase  of  the  entire  section, 
containing  1191  acres,  and  the  obligation  corresponded  with  the  appli- 
cation in  this  respect.  The  application  was  filed  in  the  office  of  the 
county  clerk  of  Coke  County  on  September  22,  1903,  was  duly  recorded 
and  filed  in  the  General  Land  Office  September  24,  1903,  and  was  marked 
''rejected*'  September  28,  1903,  by  the  Commissioner  of  the  Land  Office. 

It  is  agreed  that  the  plaintiff  made  the  payments  required  by  law  on 
his  application. 

The  appellee's  evidence  is  as  follows :  An  application  to  purchase  the 
land  in  suit,  dated  February  8,  1901,  which  describes  the  land  as  section 
No.  16,  block  W,  certificate  2-1553,  grantee,  Texas  &  Pacific  Railroad 
Company,  containing  633  2-5  acres,  price  per  acre  $1,  and  classified  as 
dry  grazing  land.  The  application  contained  the  proper  affidavit  re- 
quired, which  application  had  attached  to  it  two  obligations,  payable  to 
the  State  of  Texas  which  described  the  land  as  all  of  section  16,  block 
No.  W,  certificate  No.  2-1553,  Texas  &  Pacific  Railroad  Company,  in 
Coke  County,  Texas.  The  first  note  or  obligation  attached  to  the  applica- 
tion was  payable  to  the  State  of  Texas  in  the  sum  of  $519.12,  and  it  is 
agreed  that  this  was  the  note  that  was  originally  made  and  accompanied 
the  application  of  February  8,  1901.  The  second  obligation  was  the 
same  as  the  first,  with  the  exception  that  it  was  for  the  sum  of  $1,161.23. 
This  obligation  was  pasted  to  the  application,  and  it  is  agreed  that  this 
last  obligation  was  not  executed  by  the  appellee  McCabe  and  filed  in  the 
Land  Office  until  March  11,  1901,  at  which  date  it  was  filed  in  the 
office,  and  was  endorsed  on  the  back  of  the  application  by  the  Com- 
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missioner,  Awarded,  3-23-01.  We  construe  this  word,  together  with  the 
figures  just  stated,  to  mean  that  the  excess  in  the  survey  was  awarded 
to  appellee  on  the  23d  day  of  March,  1901. 

There  was  next  introduced  in  evidence  the  certificate  of  award  sent 
appellee  by  the  Commissioner  of  the  Land  Office,  which  is  as  follows: 
"Austin,  Texas,  3-23-01.  F.  S.  McCabe,  Robert  Lee,  Texas.  This  is 
to  notify  you  that  the  following  described  land  has  been  awarded  to 
you,  as  per  your  application  to  purchase  under  Act  approved  April 
16,  1895,  as  amended  by  Act  of  May  19,  1897.  This  sale  dates  to  you 
2-11-01  (which  expression  we  construe  to  mean  that  the  sale  of  the 
excess  would  be  considered  by  the  Commissioner  as  dating  back  to  the 
11th  day  of  February,  1901),  section  16,  block  W,  certificate  2-1553, 
Texas  &  Pacific  Railroad  Company,  533  2-3  acres  Coke  County.'* 

There  was  next  introduced  in  evidence  the  following  letter  from  the 
Commissioner  of  the  Land  Office,  of  date  March  1,  1901,  to  appellee 
McCabe:  "You  are  advised  that  your  application  for  sections  16  and 
78  in  block  W,  T.  &  P.  R.  R.  Co.,  in  Coke  County,  filed  in  this  office 
2-11-01,  stands  suspended,  for  the  reason  that  section  16  contains  1,191 
acres.  Hence  we  will  have  to  ask  that  you  make  a  new  obligation  if 
you  want  all  of  the  survey,  for  $1,161.23,  and  send  an  additional  $16.09 
to  the  State  Treasurer  as  first  payment,  or  make  a  new  application  and 
obligation,  and  apply  in  multiples  of  80  acres,  as  you  have  applied  for 
533  2-5.  We  can  not  sell  that  amount  to  you  unless  we  sell  all  of  the  un- 
sold part  of  the  survey.  If  you  make  obligation  for  the  whole  amount 
as  above  stated,  date  the  same  with  your  application,  which  is  February 
8,  1901.  You  will  also  be  required  to  file  affidavit  that  you  are  over 
twenty-one  years  of  age.  When  you  write  us  in  regard  to  the  matter, 
please  refer  to  your  suspended  application." 

There  was  next  introduced  a  letter  of  date  March  6,  1901,  to  the 
Commissioner  of  the  Land  Office  from  appellee  McCabe,  in  reply  to  the 
above  letter,  as  follows:  "Enclosed  find  new  obligation  of  me  to 
purchase  the  land  therein  fully  described  in  the  obligation,  for  I  want 
to  purchase  all  of  section  16.  Also  find  my  affidavit  to  the  effect  that  I 
am  over  twenty-one  years  of  age.  And  further  I  desire  to  state  to  you 
that  I  this  day  mailed  to  the  State  Treasurer  the  $16.09  that  you 
stated  would  be  necessary  to  complete  the  first  payment  thereon.  See 
your  letter  to  me  dated  March  1,  1901,  and  suspended  application. 
Hoping  that  this  may  be  sufficient,  but  in  case  there  is  anything  lacking, 
please  write  me  at  once  at  Robert  Lee,  Texas,  and  I  will  at  once  respond 
to  same." 

Appellee  next  introduced  a  letter  of  January  30.  1903,  from  the 
Commissioner  of  the  Land  Office  to  the  State  Treasurer,  as  follows: 
"You  are  advised  that  as  per  corrected  field  notes,  section  16,  block  W, 
T.  &  P.  R.  R.  Co.  certificate  2-1553,  Coke  County,  originally  sold  to  F. 
S.  McCabe  for  533  2-5  acres,  now  contains  1,191  acres,  and  you  are 
authorized  to  accept  payment  in  accordance  with  this  increased  acreage.*' 

Appellee  introduced  in  evidence  a  certificate  of  the  Commissioner  of 
the  Land  Office,  that  there  appeared  from  the  papers,  documents  and 
records  of  his  office  the  following  facts:  That  section  16  was  classified 
as  dry  grazing  land  and  valued  at  $2  an  acre,  under  the  school  land 
Act  of  April,  1887,  and  was  on  tlio  market  for  sale  at  that  classification 
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and  valuation  until  after  the  passage  of  the  School  Land  Act  of  Aprils 
1896,  and  that  after  that  time,  and  prior  to  the  amendment  of  said  Act 
in  1897,  the  section  was  classified  as  dry  grazing  land  at  $1  an  acre, 
and  that  such  was  its  classification  and  valuation  until  the  same  was 
awarded  to  the  appellee  McCabe  on  his  application  filed  in  the  General 
Land  Office  February  11,  1901.  It  was  further  certified  by  the  Com- 
missioner that  it  appears  from  the  files  and  records  of  his  office  that  all 
of  section  16,  the  land  in  controversy,  containing  1,191  acres,  as  per 
the  corrected  field  notes  of  May  2,  1903,  was  sold  and  awarded  to  the 
appellee  McCabe,  and  that  his  purchase  is  in  good  standing  in  the 
JjBLni  Office. 

Appellee  introduced  a  letter  of  date  January  3,  1903,  from  the  Com- 
missioner of  the  Land  Office,  to  the  following  effect:  That  the  Com- 
missioner had  examined  into  the  purchase  of  section  16  by  appellee, 
and  he  informs  the  appellee  that  the  sale  should  have  originally  been  for 
1,191  acres,  instead  of  533  2-6  acres,  which  the  letter  states  was  awarded 
to  appellee,  and  concludes  with  this  statement :  'TTou  will  please  write 
to  the  State  Treasurer  and  ask  him  what  amount  is  necessary  for  you 
to  pay  in  order  to  place  the  1,191  acres  in  good  standing,  if  it  is  not  so 
now  under  articles  4274  and  4275,  Revised  Statutes  of  1896.  The 
purchaser  of  this  section  was  entitled  to  purchase  the  entire  tract,  which 
it"  seems  you  applied  for  originally,  but  of  course  not  knowing  how  much 
was  in  the  entire  tract,  you  only  gave  your  obligation  for  the  original 
survey,  but  later  sent  your  obligation  including  its  excess." 

The  appellee  next  offered  in  evidence  the  following  certificate  of  the 
Commissioner  of  the  Land  Office: 

"I,  John  J.  Terrell,  Commissioner  of  the  General  Land  Office  of  the 
State  of  Texas,  do  hereby  certify  that  the  papers,  documents  and  records 
of  said  office  show  the  following  facts: 

^'Ist.  That  F.  S.  McCabe  did  on  February  11,  1901,  file  in  said 
office  an  application  for  the  purchase  of  all  of  section  16,  block  W, 
T.  &  P.  Ry.  Co.,  certificate  2-1553,  in  Coke  County,  and  describing  same 
as  containing  533  2-5  acres  and  classed  as  dry  grazing  and  offering  $1 
per  acre  therefor. 

"2d.  That  on  March  1,  1901,  the  said  F.  S.  McCabe  was  notified 
by  said  office  that  the  said  survey  contained  1,191  acres  and  that  he 
must  make  an  obligation  for  $1,161.23  and  remit  to  the  State  Treasurer 
$16.09  more  money  as  balance  of  first  payment  if  he  wanted  the  entire 
survey. 

"3d.  That  on  March  1,  1901,  the  acreage  of  the  said  section  16  was 
changed  on  the  classification  and  appraisement  sale  record  of  school 
lands  from  533  2-5  acres  to  1,191  acres,  as  per  the  approved  corrected 
field  notes  on  file  in  said  office. 

"4th.  That  on  March  11,  1901,  the  said  McCabe  filed  in  said  office 
a  new  obligation  for  the  entire  1,191  acres  and  informed  the  said  office 
by  letter  dated  March  6,  1901,  and  received  in  said  office  March  11,  1901, 
that  he  wanted  the  entire  survey  and  had  remitted  to  the  State  Treasurer 
the  balance  of  $16.09  on  first  payment  for  same. 

"5th.  That  on  March  the  l'2th,  1901,  the  State  Treasurer  was  ad- 
vised of  the  acceptance  of  the  said  application  for  the  said  section  16; 
but  in  that  advice  the  acreage  was  given  as  533  2-5  acres. 
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"6th.  That  on  March  20,  1901,  the  State  Treasurer  filed  in  this  office 
his  receipt  for  first  payment  in  accordance  with  the  notice  to  him  of 
March  12,  and  that  the  award  of  said  section  to  the  said  McCabe  was 
formally  issued  March  23,  1901. 

"7th.  That  the  award  or  sale  of  the  said  section  16  to  the  said  F.  S. 
McCabe  was  hereafter  entered  in  the  book  of  that  entry  or  index,  as 
being  all  of  the  section  and  containing  1,191  acres,  and  the  wrapper 
containing  the  application,  receipts  and  other  papers  pertaining  to  said 
award  or  sale  was  endorsed  as  being  made  for  1,191  acres. 

"8th.  That  on  January  29,  1903,  this  award  or  sale  of  section  16 
was  investigated  and  the  State  Treasurer  was  advised,  on  January 
30,  1903,  that  the  survey  contained  1,191  acres  instead  of  533  2-5 
acres,  and  that  he  was  authorized  to  accept  payment  accordingly. 

"9th.  That  on  January  30,  1903,  the  said  F.  S.  McCabe  was  advised 
as  to  the  increase  or  excess  in  the  survey  and  to  confer  with  the  State 
Treasurer  as  to  the  amount  necessary  to  cover  the  excess. 

"10th,  That  on  March  30,  1903,  the  State  Treasurer  filed  in  this 
office  his  receipt  for  $16.45  as  payment  on  the  principal  and  $5.65  as 
balance  of  interest  on  the  said  purchase  of  section  16  by  the  said  F.  S. 
McCabe. 

"11th.  That  the  said  award  or  sale  of  said  section  16  to  the  said 
F.  S.  McCabe  is  now  in  good  standing  in  his  name  on  the  records  of 
said  office  for  1,191  acres." 

Appellee  introduced  in  evidence  the  certified  copy  from  the  Land  Office 
of  the  classification  and  appraisement  of  the  land  in  controversy  under 
the  Act  of  1895,  which  showed  that  the  survey  in  controversy  was  placed 
on  the  market  as  containing  533  2-5  acres,  dry  grazing  land,  valued 
at  $1  per  acre;  and  in  this  connection  offered  in  evidence  the  classifica- 
tion and  appraisement  on  file  in  the  county  clerk^s  office  of  Coke  County, 
showing  that  all  of  survey  16  was  originally  classified  and  placed  on 
the  market  as  containing  533  2-5  acres. 

There  are  some  other  facts  in  the  record,  but  they  merely  tend  to 
show  that  the  Commissioner  of  the  Land  Office,  and  the  State  Treasurer 
recognized  the  title  of  appellee  to  the  full  1,191  acres,  and  that  he  had 
made  his  obligation  and  made  payment,  as  required,  for  that  amount, 
after  being  notified  that  the  survey  contained  the  excess,  as  shown  by 
the  evidence.  And  it  appears  from  the  facts  that  the  original  intention 
of  the  appellee  was  to  purchase  all  of  the  entire  section  No.  16,  and  his 
obligation  states  that  it  is  for  all  of  section  16.  As  soon  as  he  was  in- 
formed of  the  excess  in  the  survey,  he  took  the  steps  required,  under 
the  instruction  of  the  Commissioner  of  the  Land  Office  to  purchase  the 
same ;  and  we  conclude,  as  matter  of  fact  that  prior  to  May,  1901,  when 
the  appellant  claims  that  he  had  made  the  application  which  was  re- 
jected, the  appellee  had  acquired  a  superior  right  to  the  land. 

Appellant's  first  assignment  of  error  is  to  the  effect  that  the  court 
erred  in  not  permitting  him  to  introduce  in  evidence  an  application  to 
purchase  the  land  in  controversy,  of  date  May  3,  1901.  It  is  unnecessary 
to  set  out  the  terms  of  this  application;  but,  conceding  that  there 
was  an  excess,  and  admitting  the  theory  of  appellant  to  be  correct 
that  the  excess  had  not  been  previously  purchased  by  appellee,  we  think 
the  mlinsf  of  the  court  in  excluding  the  application  is  justified  by  the 
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case  of  Willoughby  v.  Long,  96  Texas,  194.  But,  however,  in  view  of 
our  findings  of  fact,  the  admission  in  evidence  of  this  application  would 
not  have  aided  the  plaintiff's  case,  because,  under  the  facts  as  stated 
in  the  record,  we  have  reached  the  conclusion  that  the  appellee  acquired 
a  superior  right  over  appellant  to  all  of  the  entire  section,  prior  to  the 
date  of  this  application. 

We  overrule  appellant's  second  assignment  of  error.  We  are  inclined 
to  the  opinion  that  that  part  of  the  certificate  that  is  objected  to  was 
properly  admitted  in  evidence.  The  word  "remarks"  was  intended  by 
the  Commissioner  to  explain  some  words  contained  in  the  certificate, 
which  would  possibly  have  been  meaningless,  unless  the  explanation 
was  given.  We  can  not  say  to  what  extent  the  trial  court  considered  the 
explanation  made  by  the  Commissioner  under  the  head  of  "remarks;" 
but  it  was  clearly  admissible  for  the  purpose  of  indicating  that  the 
Commissioner,  in  framing  his  certificate,  did  not  intend  to  certify  that 
the  land  in  controversy  was  on  the  market.  The  word  "remarks"  re- 
ferred to  McCabe,  which  indicated,  in  view  of  the  statement,  that  Mc- 
Cabe  was  the  purchaser  of  the  survey  in  controversy.  And  if  this  was 
true,  it  could  be  considered  by  the  court  for  what  it  was  worth,  as  indi- 
cating that  it  was  not  the  purpose  of  the  Commissioner  to  certify  that 
the  land  in  controversy  was  on  the  market  for  sale. 

The  third  assignment  of  error  is  overruled.  Objection  is  there  urged 
to  the  admission  of  the  entire  certificate  of  the  Commissioner  of  the 
Ijand  Office.  That  certificate  embraces  a  number  of  facts  which,  it  is 
claimed,  appear  from  the  records  and  files  of  the  Land  Office.  While 
it  is  more  than  likely,  if  we  were  called  upon  to  so  decide,  we  would  hold 
that  some  of  the  facts  certified  were  not  matters  that  could  be  properly 
embraced  in  the  certificate,  yet  it  is  clear  that  a  part  of  the  facts 
stated  could  have  been  taken  from  and  appeared  of  record  in  the  Land 
Office.  The  Commissioner  is  empowered  by  law  to  give  a  certificate  of 
any  fact  that  appears  of  record  in  his  office.  Now  the  objection  is  to 
the  whole  of  this  certificate.  A  part  of  it  being  admissible,  the  appel- 
lant is  in  no  position  to  urge  the  objection  in  this  court  that  it  should 
be  excluded.  But  if  the  entire  certificate  had  been  excluded,  the  ruling 
would  not  have  benefited  the  appellant,  because  there  is  enough  un- 
contradicted evidence  in  the  record,  independent  of  the  certificate,  to 
establish  the  appellee's  superior  right  to  the  land. 

We  overrule  the  appellant's  fourth  and  fifth  assignments  of  error. 
The  land  was  properly  on  the  market  for  sale  at  $1  an  acre,  and  was 
properly  sold  to  the  appellee.  His  original  purpose  and  intention  was 
to  acquire  title  to  the  entire  section,  and  as  soon  as  the  excess  was  dis- 
covered, he  took  steps  promptly  to  purchase  same  prior  to  the  time  that 
appellant  attempted  to  acquire  any  right.  The  land  was  awarded  to  the 
appellee,  and  the  authorities  who  are  required  to  sell  and  to  receive  the 
purchase  price  have  recognized  the  existence  of  his  superior  right,  which 
is  in  good  standing  in  both  the  departments  that  have  jurisdiction  over 
that  matter.  The  small  amount  which  was  not  paid  by  appellee  is  too 
trifling  to  be  noticed;  but,  however,  his  obligation  is  treated  by  the 
Treasurer  as  being  for  the  full  purchase  price. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Lillian  Vineyard  v.  Paul  MgCombs  et  al. 

Decided  December  6,  1905. 

Appeal — ^Bond— Jurisdiction. 

The  filing  of  an  appeal  bond    (or  affidavit  of  inability)    within  the  time 
prescribed  by  law  is  necessary  to  give  jurisdiction  to  the  Court  of  Civil  Appeals. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  before 
Hon.  George  Calhoun. 

D.  McNeil  Turner,  for  appellant. 

KEY,  Associate  Justice. — Appellant  has  filed  a  motion  suggesting 
a  question  of  jurisdiction.  In  the  motion  it  is  stated  that  through  in- 
advertence the  appeal  bond  was  not  filed  within  the  time  prescribed 
by  statute;  and  we  are  asked  to  decide  whether  this  court  has  jurisdic- 
tion of  the  appeal,  and,  if  not,  to  permit  appellant  to  withdraw  the 
transcript  and  briefs  on  file. 

As  the  present  statute  is  so  broad  in  permitting  an  appellant  to  cure 
defects  in  appeal  bonds,  our  Supreme  Court  has  expressed  a  doubt  as 
to  whether  any  bond  is  essential  to  confer  jurisdiction.  (Williams  v. 
Wiley,  96  Texas,  153.)  However,  we  are  of  opinion  that  it  was  not 
the  intention  of  the  Legislature  to  permit  an  appeal  without  filing 
something  in  the  nature  of  a  bond  or  a  pauper's  oath;  and  we  are  also 
of  opinion  that,  in  order  to  confer  jurisdiction,  the  bond  or  bath  must 
be  filed  within  the  time  prescribed  by  statute.  Hence  we  hold  that  this 
court  has  no  jurisdiction  of  this  appeal. 

Appellant  will  be  permitted  to  withdraw  the  transcript  and  her  briefs. 

Appeal  dismissed. 


Sol  Katzenstein   v.   Reid,   Murdock  &   Company. 

Decided  December  6,  1905. 

1. — Dischargee  in  Bankruptcy — ^Does  not  Kelease,  When. 

Sections  14  and  17  of  the  Bankruptcy  Act,  as  amended  by  the  Act  of 
February  6,  1903,  construed  and  held  to  be  harmonious.  The  former  section  refers 
only  to  representations  which  will  prevent  a  judgment  of  discharge.  The  latter 
does  not  require  that  the  false  representations  which  will  prevent  the  judgment 
of  discharge  from  operating  to  release  the  debt  must  be  in  writing. 

2. — ^False  Kepresentatlon  to  Commercial  Agency. 

A  written  representation  as  to  solvency,  made  to  a  commercial  agency,  for 
the  purpose  of  being  communicated  to  third  persons  to  influence  them  to  extend 
credit  to  the  maker,  is  a  representation  in  writing  to  such  third  persons. 

3. — ^Proof  of  Claim  in  Bankruptcy — Effect  of. 

By  proof  of  his  claim  in  the  bankrupt  court  and  receiving  dividends,  a 
creditor  is  not  precluded  from  suing  for  any  balance  that  might  be  due  if  his 
debt  is  of  the  character  mentioned  in  section  17  of  said  Act. 

Appeal  from  District  Court  of  Bexar.     Tried  below  before  Hon.  A. 
W.  Seeligson. 
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Clark  &  Davis,  for  appellant. — A  discharge  in  bankruptcy  relieves  the 
bankrupt  from  the  payment  of  all  his  provable  debts,  unless,  among 
other  things  not  applicable  to  this  case,  he  has  obtained  property  on 
credit  from  some  person  upon  a  materially  false  statement  in  writing, 
made  to  such  person  for  the  purpose  of  obtaining  such  property  on 
credit;  or,  in  other  words,  obtained  property  by  false  pretenses  or  falsr 
representations  made  in  writing  to  such  person  for  saia  purpose ;  and  as 
the  undisputed  evidence  shows  that  appellant  did  not  do  the  aforesaid 
things,  there  is  no  authority  in  the  record  for  the  judgment  of  the  lower 
court.  Sec.  14,  subdiv.  3,  Bankrupt  Act  of  1898  as  amended  in  1903 
(Collier);  Sec.  17,  subdiv.  2,  same;  Subdiv.  3,  sec.  14,  pp.  171-173, 
Collier  on  Bankruptcy;  Id.,  p.  197,  under  sec.  17;  Alston  v.  Robinett, 
37  Texas,  57 ;  Brown  v.  Causev,  56  Texas,  343 ;  In  re  Rhertossee,  2  Am. 
Bank.  Rep.,  701. 

A  written  report  by  a  debtor  to  a  mercantile  agency  of  his  financial 
condition,  though  it  does  not  contain  all  of  his  liabilities,  unless  made  as 
a  special  import  for  the  express  purpose  of  obtaining  merchandise  on 
credit,  and  to  be  communicated  to  the  creditor  to  induce  him  to  make 
the  sale,  is  insufficient  to  prevent  a  discharge  in  bankruptcy  from  reliev- 
ing the  debtor  from  the  payment  of  all  his  provable  debts  scheduled  in 
his  petition  for  adjudication  as  a  bankrupt,  and  certainly  this  is  the 
law  where  the  mercantile  statement  is  made  offhand  and  without  refer- 
ence to  his  books  or  other  records.  Collier  on  Bankruptcv,  p.  172,  sub- 
divis.  3  and  4;  Id.,  173;  In  re  Steed,  107  Fed.  Rep.,  685. 

Sections  14  and  17  of  the  Bankrupt  Act  as  amended  by  the  Act  of 
February  5,  1903,  refer  to  the  same  subject  matter  and  must  be  con- 
strued together,  and  if  possible,  each  harmonized  and  given  sensible 
effect,  and  in  the  construction  of  said  provisions  the  context  and  circum- 
stances of  each  must  be  considered  in  arriving  at  the  intention  of 
Congress  in  passing  said  sections.  Cox  v.  Houston  &  T.  C.  Ry.,  68 
Texas,  229;  Duncan  v.  Taylor,  63  Texas,  649;  Mclnery  v.  City  of 
Galveston,  58  Texas,  340;  Storrie  v.  Houston  Street  Ry.,  92  Texas, 
144;  Mills  Co.  v.  Lampasas  Co.,  90  Texas,  606;  Edwards  v.  Morton, 
92  Texas,  153;  Citizens'  Ry.  v.  Ford,  93  Texas,  113;  Weber  v.  Rogan, 
94  Texas,  68 ;  Smith  on  Stat.  Const.,  sees.  218  and  246 ;  Endl.  on  Int. 
of  Stat.,  sec.  72. 

The  intention  of  the  law-makers  will  prevail  over  the  strict  letter. 
Storrie  v.  Houston  Street  Ry.,  92  Texas,  144 ;  Walker  v.  State,  7  Texas 
Crim.  App.,  258;  Albrecht  v.  State,  8  Texas  Crim.  App.,  315;  Chapman 
V.  State,  16  Texas  Crim.  App.,  76;  Cannon  v.  Vaughn,  12  Texas,  401; 
Dallam,  362. 

Every  part  of  a  statute,  though  in  different  sections,  but  upon  the  same 
subject,  must  be  considered  to  discover  the  legislative  intent.  State  v. 
Delesdenier,  7  Texas,  106 ;  Higgins  v.  Rinker,  47  Texas,  401 ;  McDougale 
V.  Hadley,  1  Texas,  492;  Graves  v.  State,  6  Texas  Crim.  App.,  235; 
Morgan  v.  Davenport,  60  Texas,  234;  Lufkin  v.  City  of  Galveston,  63 
Texas,  439. 

In  seeking  for  the  intention  of  the  law-makers,  courts  look  to  all  of 
the  surrounding  circumstances  and  the  object  to  be  accomplished  by  the 
statute.  Rosenberg  v.  Shaper,  51  Texas,  140;  Hanrick  v.  Hanriek,  54 
Texas,  110. 
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Statutes  should  be  construed  according  to  the  manifest  intent  of  the 
law-makers,  to  be  gathered  from  the  language  used.  Boon  v.  Chamber- 
lain, 82  Texas,  482. 

Statutes  in  pari  materia  are  construed  together.  Fowler  v.  Poor, 
Dallam,  402-403 ;  Bryan  v.  Sundberg,  6  Texas,  424 ;  Selman  v.  Wolfe, 
27  Texas,  72;  Taylor  v.  Hall,  71  Texas,  218;  Walker  v.  State,  7  Texas 
Crim.  App.,  259;  Cannon  v.  Vaughn,  12  Texas,  402;  Cain  v.  State, 
20  Texas,  362;  Keenan  v.  Perry,  24  Texas,  257;  Seoby  v.  Sweatt,  28 
Texas,  727;  Bonner  v.  Hearne,  75  Texas,  252;  Ex  parte  Schmidt  2 
Texas  Ap.,  202;  Mock  v.  State,  11  Texas  Ap.,  58. 

It  was  the  intention  of  Congress  in  1903,  in  amending  sections  14 
and  17  of  the  bankrupt  law  of  1898,  to  give  the  creditor  the  right  to 
sue  the  debtor  in  the  State  Court  after  the  debtor's  discharge  as  a  bank- 
rupt, only  on  claims  where  the  bankrupt  had  obtained  property  on  credit 
from  any  person  upon  a  materially  false  statement  in  writing  made  to 
such  person  for  the  purpose  of  obtaining  such  property  on  credit,  and 
not  for  obtaining  property  by  false  pretenses  or  false  represefttations  in 
any  other  manner  than  above  stated. 

FLY,  Associate  Justice. — This  is  a  suit  by  appellees  against  ap- 
pellant instituted  to  recover  a  balance  of  $1,038.68  due  on  an  account 
for  merchandise  sold  by  appellees  to  appellant.  It  was  alleged  in  the 
petition  that  from  September,  1903,  and  up  to  and  including  November 
27,  1903,  appellant  was  insolvent  and  that  while  so  insolvent  he  falsely 
represented  to  appellees,  and  to  certain  mercantile  agencies,  that  he  was 
solvent  and  had  assets  largely  in  excess  of  his  debts  and  liabilities,  and 
that  appellees  relying  on  such  representations  were  thereby  induced  to 
sell  appellant  the  merchandise  itemized  in  the  account.  That  the  false 
and  fraudulent  representations  were  made  with  the  secret,  fraudulent 
intent  to  obtain  the  goods  from  appellees  and  then  to  never  pay  for  the 
same.  That  on  November  27,  1903,  appellant  filed  his  petition  in  the 
District  Court  of  the  United  States,  for  the  Western  District  of  Texas, 
praying  that  he  might  be  adjudged  a  bankrupt.  That  appellees  im- 
mediately filed  a  suit  in  said  Federal  Court  praying  that  said  sale  be 
rescinded  and  that  said  goods  be  adjudged  to  be  the  property  of  appellees ; 
that  said  decree  was  rendered,  but  only  a  portion  of  the  goods  could  be 
found,  those  not  found  being  of  the  value  of  $1,153.97.  That  said  claim 
was  allowed  by  the  referee  in  bankruptcy  and  the  sum  of  $115.29  was 
paid  thereon.  Appellee  filed  general  and  special  exceptions  and  pleaded 
in  bar  of  the  suit  that  appellees  had  propounded  their  claim  in  the 
bankrupt  court  and  the  same  was  allowed  and  approved  and  part  of  it 
paid,  and  that  appellant  having  thereafter  been  discharged  was  thereby 
relieved  from  all  liability  to  all  of  his  creditors,  among  the  number  being 
appellees.  That  when  the  goods  were  purchased  on  or  about  March 
1,  1903,  appellant  was  wholly  solvent  and  able  to  pay  all  his  debts  and 
that  at  the  time  appellant  made  the  statement  to  the  commercial  agencies 
he  was  solvent.  A  jury  was  waived  and  the  court  rendered  judgment 
in  favor  of  appellees  for  $1,055.90. 

It  was  shown  that  appellees  are  merchants  in  the  city  of  Chicago,  and 
in  January,  1903,  opened  an  account  with  appellant,  his  first  order  being 
dated  January  20,  1903,  and  the  last  about  November  13,  1903,    When 
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the  first  order  was  received  appellees  applied  to  Bradstreet  Commercial 
Agency  and  the  Commercial  Agency  of  R.  G.  Dun  &  Co.,  for  detailed 
reports  as  to  the  financial  standing  of  appellant  and  on  January  23, 
1903,  received  reports  from  the  agencies  and  another  from  the  Brad- 
street  Agency  on  September  8,  1903.  In  the  report  of  Dun  &  Co., 
was  a  signed  statement  of  appellant  as  follows:  "Total  assets  twenty- 
one  thousand  nine  hundred  and  thirty  dollars,  total  liabilities  ten  thou- 
sand five  hundred,  leaving  a  net  worth  of  eleven  thousand  four  hundred 
and  thirty  dollars/*  In  the  statement  made  to  the  Bradstreet  Company 
appellant  represented  that  his  gross  assets  were  $22,430,  total  liabilities, 
$10,500,  net  worth,  $11,930.  Relying  on  those  statements  appellees 
extended  to  him  credit  for  the  goods  for  whose  value  this  suit  was 
instituted  as  well  as  other  goods.  Early  in  November  appellees  en- 
deavored to  obtain  a  statement  as  to  appellant's  financial  condition  from 
appellant,  who  failed  to  give  the  same  but  even  as  late  as  November  14, 
1903,  not  more  than  two  weeks  before  he,  on  his  voluntary  application, 
was  adjudged  a  bankrupt,  was  endeavoring  to  obtain  more  merchandise 
from  appellees.  Appellant  did  not  give  a  true  statement  of  his  assets 
and  liabilities  to  the  mercantile  agencies.  He  admitted  owing  at  least 
$10,000,  which  was  not  included  in  his  list  of  liabilities.  Only  a  few 
days  before  appellant  stated  to  the  mercantile  agencies  that  his  total 
liabilities  were  $10,500,  he  swore  that  they  were  $20,690.26,  being 
$500  in  excess  of  the  assets  as  sworn  to  by  him  and  we  conclude  that  ap- 
pellant knew  at  the  time  he  made  the  statement  to  the  mercantile 
agencies  that  his  liabilities  exceeded  his  assets. 

It  is  provided  in  section  14  of  the  Bankruptcy  Act,  as  amended  by  the 
Act  of  Congress  of  February  5,  1903,  that  an  application  for  the  dis- 
charge of  a  bankrupt  shall  be  granted  unless  he  has  done  certain  things, 
the  third  being,  "obtained  property  on  credit  from  any  person  upon  a 
materially  false  statement  in  writing  made  to  such  person  for  the  purpose 
of  obtaining  such  property  on  credit."  In  section  17  of  the  Bank- 
ruptcy Act  as  amended  by  the  Act  of  February  5,  1903,  it  is  provided: 
"A  discharge  in  bankruptcy  shall  release  a  bankrupt  from  all  of  his 
probable  debts  except  such  as  .  .  .  (2)  are  liabilities  for  obtaining 
property  by  false  pretense  or  false  representations,  etc." 

These  two  sections  should  undoubtedly  be  construed  together,  as 
argued  by  appellant,  and  following  that  plan  of  construction  we  arrive 
at  the  conclusion  that  the  two  sections  are  perfectly  harmonious,  section 
14  providing  for  the  discharge  of  a  bankrupt  unless  it  should  appear 
that  certain  acts  have  been  done  by  him,  and  section  17  setting  forth 
the  debts  from  which  the  bankrupt  shall  be  released  by  such  discharge. 
Each  bears  upon  a  different  subject,  the  one  relating  to  the  discharge, 
the  other  to  the  debts  from  which  such  discharge  will  relieve  the  debtor. 
The  matters  and  things  which  will  prevent  a  discharge  in  bankruptcy 
are  different  from  those  set  out  in  the  section  which  will  not  relieve 
from  liability  in  case  there  is  a  discharge  of  the  bankrupt.  The  bank- 
rupt may  be  discharged  and  still  be  held  liable  for  the  classes  of  debts 
mentioned  in  amended  section  17  of  Act  of  1903,  and  in  seeking  to 
hold  a  party  liable,  who  has  been  discharged  in  bankruptcy,  the  ground 
for  such  liability  must  be  found  in  section  17  and  not  in  section  14 
which  enumerates  grounds  upon  which  a  discharge  shall  be  refused. 
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{ Brandenburg  Bank.,  p.  276 ;  In  re  Lewensohn,  99  Fed.  Bep.,  73 ;  In  re 
Rhutassel,  9G  Fed.  Bep.,  697;  Forsyth  v.  Vehmeyer,  177  U.  S.,  177; 
BuUis  V.  O'Beirne,  195  U.  S.,  606;  In  re  Steed,  107  Fed.  Bep.,  685.) 

There  is  no  requirement  in  amended  section  17,  as  to  the  .manner  in 
which  the  false  pretenses  or  false  representations  shall  be  conveyed  to 
the  defrauded  party,  and  we  do  not  believe  that  the  national  Legislature 
intended  that  a  requirement  that  such  pretenses  or  representations 
should  be  in  writing  should  be  read  from  section  14  into  section  17.  In 
the  first  section  it  is  provided  that  the  bankrupt  shall  not  be  discharged 
if  he  has  obtained  property  on  credit  upon  a  materially  false  statement 
in  writing  made  to  the  person  defrauded  for  the  purpose  of  obtaining 
such  property  on  credit,  but  in  section  17  it  provides  that  such  discharge 
will  not  release  the  bankrupt  from  liabilities  for  obtaining  property 
under  false  pretenses.  The  two  provisions  are  not  .antagonistic  and 
there  is  no  warrant  for  reading  one  into  the  other.  In  all  the  cases 
coming  under  our  inspection  on  this  subject  the  section  setting  forth 
the  debts  from  which  a  discharge  will  not  relieve  the  bankrupt  has  alone 
been  consulted  and  construed  and  not  in  connection  with  the  section 
referring  to  discharges.     (BuUis  v.  O'Beirne,  before  cited.) 

If  it  were  true,  however,  as  insisted  by  appellant,  that  the  two  sections 
must  be  so  construed  together  as  to  read  into  section  17  a  requirement 
that  the  false  pretenses  or  false  representations  be  in  writing,  the  proof 
in  this  case  meets  the  requirement.  The  false  representations  were  made 
in  writing  to  two  mercantile  agencies  for  the  purpose  of  obtaining  credit 
from  appellees.  As  said  by  the  Court  of  Appeals  of  New  York,  in 
Eaton  V.  Avery,  83  N".  Y.,  31:  "A  person  furnishing  information  to 
such  agency  in  relation  to  his  own  circumstances,  means  and  pecuniary 
responsibility,  can  have  no  other  motive  in  so  doing  than  to  enable  the 
agency  to  communicate  such  information  to  persons  who  may  be  inter- 
ested in  obtaining  it  for  their  guidance  in  giving  credit  to  the  party; 
and  if  a  merchant  furnishes  to  such  an  agency  a  wilfully  false  statement 
of  his  circumstances  or  pecuniary  ability,  with  intent  to  obtain  a  stand- 
ing and  credit  to  which  he  knows  that  he  is  not  justly  entitled,  and 
thus  to  defraud  whoever  may  resort  to  the  agency,  and  in  reliance  upon 
the  false  information  there  lodged,  extend  a  credit  to  him,  there  is  no 
reason  why  his  liability  to  any  party  defrauded  by  those  means  should  not 
be  the  same  as  if  he  had  made  the  false  representation  directly  to  the 
party  injured.*'  The  foregoing  language  has  been  approved  in  the  case 
of  National  Bank  v.  Bomberger,  77  Texas,  48,  in  which  case  the  false 
representations  were  to  Dun's  Commercial  Agency  and  the  defrauded 
parties  acted  on  information  given  to  such  agency.  The  court  said :  **If 
the  false  representation  be  made  with  a  view  of  reaching  the  third 
person  to  whom  it  is  repeated,  and  for  the  purpose  of  influencing  him, 
they  will  afford  a  cause  of  action."  The  false  representations  in  this 
case  were  made  to  the  agents  of  appellees  who  had  been  employed  to 
obtain  information  as  to  the  financial  standing  of  appellant.  He"  knew 
the  purpose  the  agent  had  in  view,  in  asking  him  as  to  his  financial 
standing,  and  if  he  made  the  report  "off-hand  and  without  reference  to 
his  books  or  other  records,"  as  he  stated,  he  will  still  be  held  for  the 
falsity  of  his  report. 

Speaking  on  the  question  of  the  liability  of  a  party  for  a  representa- 
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tion  as  to  his  financial  standing,  carelessly  made,  the  Supreme  Court  in 
Morrison  v.  Adoue,  76  Texas,  266,  said:  "A  false  statement  made  by 
a  buyer  who  has  full  opportunity  to  know  whether  it  is  true  or  not,  in 
reference  to  a  material  fact,  although  it  may  not  be  actually  known  by 
him  to  be  false,  also  furnishes  ground  for  avoidance  of  the  sale  if  it  be 
made  when  he  has  no  reason  to  believe  it  to  be  true."  See  also  Wright 
V.  United  States  Mortgage  Co.,  42  S.  W.  Rep.,  789.  The  facts  in  this 
case  not  only  showed  that  appellant  had  no  reason  to  believe  the  state- 
ments made  by  him  to  be  true,  but  the  circumstances  lead  to  the  ir- 
resistible conclusion  that  he  was  thoroughly  conversant  with  the  con- 
dition of  his  finances  and  knew  that  he  was  insolvent,  and  that  the 
statements  were  made  with  the  intent  to  deceive  those  from  whom  he 
intended  to  purchase  merchandise. 

Under  the  fifth,  sixth  and  seventh  assignments  of  error  the  proposi- 
tion of  law  is  that  ^'a  creditor  must  allege  and  prove,  before  he  is 
entitled  to  recover  on  account  of  fraud,  with  or  without  a  bankrupt  law, 
that  the  representations  made  by  the  debtor  were  material,  and  made 
to  a  creditor  or  some  one  known  to  be  acting  for  him,  for  the  purpose 
of  the  creditor  acting  on  them;  and  that  the  creditor  did  actually  act  on 
them  and  was  thereby  deceived  and  defrauded  in  the  sale  of  goods  to  the 
debtor.*'  It  was  alleged  and  proved  in  this  case  that  the  representations 
made  by  appellant  were  material,  and  were  made  to  the  agent  of  ap- 
pellees for  the  purpose  of  appellees  acting  on  them,  that  they  did  act  on 
them  and  were  thereby  defrauded  and  deceived  in  the  sale  of  the  goodn 
to  appellant  It  was  alleged  that  appellant,  while  knowingly  insolvent, 
with  intent  to  deceive  and  defraud  appellees  falsely  and  fraudulently 
represented  to  their  agent  that  he  was  solvent  and  had  assets  largely  in 
excess  of  his  liabilities,  and  that  appellees  relying  on  such  representa- 
tions sold  the  goods  to  appellant  and  were  defrauded  of  them.  It  was 
proved  that  as  soon  as  appellant  applied  to  appellees  for  credit  they 
applied  to  two  commercial  agencies  for  detailed  reports  as  to  his 
standing,  and  credit  was  not  extended  to  him  until  those  reports  were 
made.  The  credit  manager  of  appellees  swore :  "I  relied  implicitly  on 
both  Dun's  and  Bradstreet^s  detailed  reports  as  each  contained  a  signed 
statement  from  Sol  Katzenstein,  taken  from  his  inventory  of  January 
1,  1903,  showing  a  net  worth  of  over  eleven  thousand  dollars." 

Under  the  eighth,  ninth,  tenth  and  eleventh  assignments  of  error  the 
propositions  are  presented  that  a  creditor  who  has  proved  up  his  claim 
in  the  bankrupt  court,  received  his  dividends  and  does  not  contest  tho 
bankrupt's  application  for  a  discharge,  has  had  his  day  in  court  and  a 
suit  on  any  claim  against  the  bankrupt,  that  arose  prior  to  the  pro- 
ceedings in  bankruptcy,  would  be  a  collateral  attack  on  the  decree  dis- 
charging the  bankrupt.  The  authorities  cited  to  sustain  those  proposi- 
tions fail  to  sustain  them.  On  the  other  hand  the  statute  itself  would 
be  sujflScient  to  destroy  the  proposition.  The  statute  as  to  debts  not  re- 
leased by  the  discharge  in  bankruptcy  does  not  confine  itself  to  the  debt 
of  those  only  who  have  not  accepted  the  benefits  of  the  dividends  paid 
by  the  bankrupt  court,  but  it  is  sweeping  in  its  provisions  and  makes 
no  exception  of  any  who  may  hold  the  character  of  debts  mentioned. 
There  is  abundant  authority  to  support  this  proposition. 

In  the  ease  of  Lewensohn,  hereinafter  cited,  it  was  said:       "The 
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claims  proved  were  goods  sold  and  delivered,  nothing  being  said  about 
the  false  representations  by  which  they  were  procured.  In  the  suits, 
the  sale  and  delivery  of  the  goods  are  alleged,  and  the  specific  false  repre- 
sentations by  which  they  were  procured  are  stated,  and  judgment  asked 
for  the  value  of  the  goods.  ...  All  those  claims  were  provable 
debts,  and  proof  of  them  before  the  referee  in  no  way  prejudiced  the 
creditors'  remedy  under  the  State  law  by  arrest,  on  account  of  the 
fraud  by  which  the  sale  and  delivery  of  the  goods  were  procured.'^ 

Discussing  the  question  of  the  discharge  of  a  bankrupt  Judge  Shiras 
in  the  Rhutassel  case,  already  cited,  said :  "The  right  to  a  discharge  is 
one  thing,  and  the  effect  of  it,  when  granted,  is  another,  and  wholly 
distinct  proposition.  .  .  .  The  issue  upon  the  effect  of  a  discharge 
will  arise  when  a  creditor  seeks  to  enforce  a  judgment  or  claim,  and 
the  debtor  pleads  his  discharge  in  bar  thereof.  This  question  was  very 
fully  and  carefully  considered  by  Judge  Woolson  in  In  re  Thomas,  92 
Fed.  Bep.,  912 ;  and  I  concur  in  the  conclusion  reached  by  him,  that  the 
proper  place  and  time  for  the  determination  of  the  effect  of  the  dis- 
charge is  when  the  same  is  pleaded  or  relied  upon  as  a  defense  to  the 
enforcement  of  the  particular  claim/' 

The  statute  does  not  condition  the  right  of  a  creditor  to  sue  and 
establish  his  claim  against  a  discharged  bankrupt  on  the  fact  that  he  did 
not  prove  up  his  claim  before  the  referee  and  receive  dividends,  but  it 
declares  that  certain  debts  are  not  released  by  the  discharge  and  the  doing 
of  those  things  will  not  estop  him  from  prosecuting  his  suit.  It  is  too 
clear  for  argument  that  the  prosecution  of  such  a  suit  would  not  be  a 
collateral  attack  on  the  judgment  discharging  the  bankrupt.  The  very 
language  of  the  decree  excepts  the  debts  excepted  by  section  17,  The  case 
of  McWilliams  v.  Thomas,  74  S.  W.  Bep.,  596,  cited  by  appellant  has 
no  application  whatever  to  the  facts  of  this  case. 

All  the  points  presented  in  the  fourteen  assignments  of  error  have 
been  discussed  and  no  error  being  presented  by  them  requiring  a  re- 
versal, the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


W.  J.  Lytle  ft  al.  v.   Galvestox,  Harrisburo  &  San   Antonio 
Bailway  Compaw   et  al. 

Decided  December  6,  1905. 

Iw — Soalpen — ^Violation  of  Injunction — Contempt  Proceedings. 

In  proceedings  for  contempt  in  failing  to  obey  an  order  of  court,  the 
respondent  may  question  the  order  of  court,  which  he  is  charged  with  refusing 
to  obey,  only  insofar  as  he  can  show  it  to  be  absolutely  void,  and  can  not  be 
heard  to  say  that  it  is  erroneous,  however  flagrant  it  may  appear  to  be. 

2. — Contempt  Proceedings — Jurisdiction. 

In  this  class  of  cases  the  term  "jurisdiction"  does  not  mean  simple 
jurisdiction  of  the  narticular  case  occupying  the  attention  of  the  court,  but 
Jurisdiction  of  the  class  of  cases  to  which  the  particular  case  belongs. 
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3. — Same — Agent. 

The  court  has  juriadiction  of  agent  of  party  to  the  unit,  though  himself 
not  a  party,  and  may  punish  for  violation  of  its  order. 

Appeal  from  the  District  Court  of  Bexar.    Tried  below  before  Hon. 
Edward  Dwyer. 

Wm.  Aubrey,  W.  P,  Napier  and  If.  U.  Lipscomb,  for  appellants. 

Frank  H.  Wcdsh,  for  appellees. 

NEILL,  Associate  Justice. — This  is  a  proceeding  instituted  in  this 
court  by  appellees  against  Robert  Beid  and  W.  J.  Lytle  to  punish  them 
for  contempt  of  this  court  for  violating,  pending  appeal,  a  decree  of 
injunction  rendered  in  this  case  by  the  District  Court.  On  June  28, 
1905,  the  District  Court  of  Bexar  County,  Thirty-seventh  Judicial  Dis- 
trict of  the  State  of  Texas,  in  cause  No.  17,124,  styled  "Galveston,  H. 
&  S.  A.  By.  Co.  et  al.  v.  W.  J.  Lytle,'*  then  pending  in  said  court, 
entered  a  final  decree  perpetually  enjoining  the  defendants,  one  of 
whom  is  the  respondent  W.  J.  Lytle,  their  agents,  servants,  and  employes 
from  interfering  with  plaintiff's,  one  of  whom  is  the  Missouri,  Kansas  & 
Texas  Bailway  Company,  business  in  buying,  selling,  exchanging  or 
otherwise  dealing  in  any  ticket,  certificate,  advertising  contract,  or  pass^ 
or  the  return  portions  thereof,  of  any  of  said  evidences  of  a  right  to 
transportation  over  the  roads  or  any  part  thereof  of  any  of  the  plaintiffs, 
when  such  ticket,  certificate,  advertising  contract,  pass  or  any  other 
evidence  of  the  right  of  transportation  either  by  the  terms  thereof,  is 
nontransferable,  on  which  is  printed,  written,  or  stamped  upon  any  por- 
tion thereof  the  words  "nontransferable,''  or  equivalent  words.  The 
decree  further  provides  that  "this  injunction  shall  apply  to  all  classes 
of  tickets  and  other  evidence  of  the  right  of  transportation,  issued  at  a 
reduced  rate,  already  issued,  or  to  be  issued  in  the  future,  whereon  is 
printed,  marked,  written,  or  stamped,  upon  any  portion  thereof  the 
words  "nontransferable"  or  equivalent  words,  whether  specifically  named 
herein  or  not,  as  well  as  to  the  following:  all  nontransferable  passes  of 
every  kind  and  character,  all  nontransferable  advertising  contracts  of 
transportation,  or  nontransferable  homeseekers  tickets,  mileage  tickets, 
tourists  tickets,  commutation  tickets,  or  San  Antonio  Carnival,  Battle  of 
Flowers,  San  Jacinto  Day  tickets,  San  Antonio  International  Pair  tick- 
ets. Bough  Biders'  Beunion  tickets,  immigrant  or  emigrant  tickets, 
tickets  to  teachers'  associations  and  conventions,  church  conventions  of 
all  denominations,  Sunday  School  conventions  of  all  denominations, 
medical  associations  and  conventions  of  all  kinds  and  characters,  meet- 
igs  of  all  Masonic  orders,  all  Knights  of  Pythias,  Elks,  Woodmen  of 
the  World,  Odd  Fellows,  Hoo  Hoo  or  Black  Cat,  Knights  of  Columbus, 
and  all  meetings  of  all  secret  orders  of  all  kinds  and  characters,  whether 
mentioned  herein  or  not,  all  conventions  of  Builders'  Exchanges,  Federa- 
tion of  Women's  Clubs,  Daughters  of  the  Confederacy,  Confederate 
Veterans,  tickets  to  all  points  where  are  being  held  State  and  county 
fairs,  live  stock  associations,  live  stock  shows,  circus,  saengerfest,  all 
Vol.  XLI.  Civil— 8. 
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musical  and  educational  conventions,  Labor  Day  celebrations,  political 
conventions,  tickets  for  winter  tourists  in  Texas,  summer  tourists  from 
Texas,  Christmas  holidays  to  Texas,  Fourth  of  July  excursions,  school 
conventions  of  all  kinds  and  characters,  tickets  to  places  where  there  are 
theatrical  entertainments,  farmers*  congresses,  land  seekers  to  Texas, 
sheriffs'  conventions,  county  judges'  conventions,  district  and  county 
clerks'  conventions,  real  estate  conventions,  provided  only  that  such 
tickets  shall  be  nontransferable  tickets;  that  is,  that  they  shall  contain 
in  the  body  of  the  ticket,  or  have  marked,  printed,  written,  or  stamped 
on  some  portion  thereof,  the  word  "nontransferable"  or  equivalent 
words/'  From  this  decree  the  defendants,  including  the  respondent 
Lytle,  gave  notice  of  appeal  and  on  July  7,  1896,  perfected  their  appeal 
to  this  court,  in  which  their  appeal  from  said  decree  is  now,  and  has 
been  pending  ever  since  the  date  it  was  perfected.  On  November  25, 
1906,  the  respondent  Robert  Beid,  who  was  then  and  had  been  prior  to 
that  time,  the  agent  of  W.  J.  Lytle,  one  of  defendants  in  said  suit,  in 
the  city  of  San  Antonio,  Texas,  and  in  the  place  of  business  of  said 
Lytle,  with  full  knowledge  of  said  decree  and  of  the  pendency  of  the 
appeal  therefrom  in  this  court,  did,  as  the  agent  of  said  Lytle,  in  defiance 
of  said  injunction  and  in  contempt  of  this  court,  sell  to  one  Arthur  West 
the  return  portion  of  the  following  described  railroad  ticket,  issued  by 
the  Missouri,  Kansas  &  Texas  Sailway  Company  at  St.  Louis,  Mo.,  to 
one  0.  G.  Parsell  entitling  him  to  transportation  over  its  lines  of  road 
from  St.  Louis,  Mo.,  to  San  Antonio,  Texas,  and  return  thence  to  St. 
Louis,  Mo.,  it  being  form  H.  S.  21,  A.  1,615,  and  a  special  "Home- 
seekers  Excursion  Ticket"  and  having  printed  on  the  face  thereof  the 
words  "ticket  nontransferable,"  which  was  originally  sold  at  a  reduced 
rate. 

In  this  proceeding  no  question  can  be  raised  by  respondents  as  to  the 
validity  of  the  decree  which  they  have  violated.  Having  appealed  from 
it  to  this  court,  it  was  the  duty  of  Lytle  and  of  Beid,  as  his  agent,  pend- 
ing the  appeal  to  obey  the  injunction,  and  of  this  court  to  enforce  obedi- 
ence to  it  (Gulf,  C.  &  S.  R.  By.  v.  Ft.  Worth  &  N.  0.  Bv.,  68  Texas, 
105,  2  S.  W.  Bep.,  499,  3  S.  W.  Bep.,  564) ;  and,  in  enforcing  it,  to 
punish  as  contempt,  its  disregard  or  violation.  Until  we  come  to  con- 
sider and  determine  the  questions  involved  in  the  appeal,  we  must  ob- 
serve the  rule  that,  in  proceedings  for  contempt  in  failing  to  obey  an 
order  of  court,  the  respondent  may  question  the  order  which  he  is  charged 
with  refusing  to  obey,  only  insofar  as  he  can  show  it  to  be  absolutely 
void,  and  can  not  be  heard  to  say  that  it  is  erroneous,  however  flagrant 
it  may  appear  to  be.  If  the  District  Court  had  jurisdiction  of  the  parties 
and  the  matter  adjudicated,  the  injunction  can  not  be  said  to  be  abso- 
lutely void.  "Jurisdiction,"  in  the  sense  here  used  does  not  mean  simple 
jurisdiction  of  the  particular  case  occupying  the  attention  of  the  court, 
but  jurisdiction  of  the  class  of  cases  to  which  the  particular  case  belongs. 
It  is  sufficient,  in  a  proceeding  like  this,  that  the  case  belongs  to  a  general 
class  over  which  the  authority  of  the  trial  court  extends.  If  it  does, 
then  jurisdiction  attaches,  and  is  not  lost  because  of  an  erroneous  de- 
cision, however  erroneous  it  may  be.  O'Brien  v.  People  (Ill.)>  76  N. 
E.  Bep.,  109.    The  case  in  which  the  decree  appealed  from  was  rendered 
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was  one  of  injunction — the  elasK  over  which  the  cf>iirt  that  rendered  it 
bad  unquestionable  original  jurisdiction. 

As  to  the  jurisdiction  of  the  person  of  the  reHpondent  Lytle,  there  can 
be  no  question,  for  he  was  a  party  defendant  to  the  suit,  appeared, 
answered,  and  defended  and  then  appealed  to  this  court  from  the  decree* 
rendered  against  him.  While  not  a  party,  the  respondent  Robert  Reid 
was  the  agent  of  Lytle  and,  while  acting  as  his  agent,  with  full  knowl- 
edge of  the  decree,  and  that  his  sale  of  such  ticket  as  the  agent  of  Lytic 
would  be  a  violation  of  the  express  terms  of  the  injunction,  willfully 
violated  it.  These  facts  give  this  court  jurisdiction,  and  make  it  its 
duty  to  punish  him  as  well  as  Lytle  for  contempt  of  its  jurisdiction 
(Ex  parte  Stone  [Texas  Cr.  App.],  72  S.  W.  Rep.,  1000);  for  what 
Lytle  did  through  his  agent  he  did  himself,  and  is  equally  liable  for 
the  consequences.  Wherefore  it  is  adjudged,  by  reason  of  the  premises, 
that  each  respondent  is  guilty  of  contempt  of  this  court  in  violating  said 
injunction  and  that  he  be  punished  therefor.  Therefore,  a  fine  of 
$350  is  assessed  against  W.  J.  Lytle  and  a  fine  of  $200  against  Robert 
Reid  for  such  contempt. 

It  is  therefore  ordered  and  adjudged  by  the  court  that  the  State  of 
Texas  do  have  and  recover  of  and  from  W.  J.  Lytle  the  sum  of  $350 
and  of  and  from  Robert  Reid  the  sum  of  $200.  It  is  further  ordered  that 
in  default  of  immediate  payment  by  either  respondents  of  the  fine  ad- 
judged against  him,  he  be  taken  into  custody  by  the  sheriff  and  con- 
fined in  the  county  jail  of  Bexar  County  until  such  fine  is  paid,  or  until 
the  further  order  of  this  court.  It  is  also  ordered  that  the  cost  of  this 
proceeding  be  paid  by  the  respondents. 


E.    SlEWERSSEN    v.    HARRIS    CorXTY    ET   AL. 
Decided  December  8,   11)05. 
1. — ^Erroneons  Charge — Ko  Keversal. 

A  judgment  will  not  be  reversed  and  the  cause  remanded  because  of  an 
erroneous  charge  when,  under  the  undisputed  evidence,  no  other  verdict  could 
have  been  rendered  than  that  which  was  rendered. 

2. — Cotmty  not  Liable  for  Defective  Roadway. 

A  county  is  not  liable  for  the  flooding  of  private  property  by  reason  of  the 
defective  construction  of  its  public  roads. 

Error  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  Norman  6.  Kittrell. 

Tharp  &  Whitehead,  for  plaintiff  in  error. — Plaintiff's  petition  states 
a  good  cause  of  action  against  defendants.  Rev.  Stats.,  arts.  1183,  4430 ; 
Sabine  &  E.  T.  Ry.  v.  Hadnot,  67  Texas,  503;  Galveston,  H.  &  8.  A. 
Ry.  Co.  V.  Tate,  63  Texas,  224;  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Helslev,  62 
Texas,  595. 

The  charges  complained  of  in  the  second  and  third  assignments  of 
error  were  not  based  on  any  issue  of  the  case  made  by  the  pleadings  or 
evidence  and  were  misleading.  Fort  Worth  &  D.  C.  Rv.  v.  ^leasles,  81 
Texas,  478;  Pumphrey  v.  St.  Louis  &  I.  M.  Ry.,  37  S.  W.  Rep.,  361. 


116  Texas  Civil  Appeals  Reports,  Vol.  41.      [December, 

Baker,  Botts,  Parker  &  Garwood,  Andrews,  Ball  &  Streetman  and  C. 
L.  Carter,  for  defendant  in  error  Texas  &  New  Orleans  Railway  Com- 
pany.— Because  reasonable  minds  could  not  differ  in  finding  that  the 
railroad  company  was  not  liable,  the  court  properly  instructed  a  verdict 
for  said  company.  Joske  v.  Irvine,  44  S.  W.  Rep.,  1059 ;  Lee  v.  Inter- 
national &  G.  N.  Ry.,  89  Texas,  688. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  plain- 
tiff in  error  against  Texas  &  New  Orleans  Railway  Company,  and  Harris 
County,  to  recover  damages  for  injury  alleged  to  have  been  caused  a 
growing  crop  upon  land  owned  by  appellant  and  adjoining  the  right  of 
way  of  defendant  railroad  in  Harris  County.  Plaintiff^s  cause  of  action 
is  thus  set  out  in  his  petition : 

"That  the  defendant,  the  Texas  &  New  Orleans  Railroad  Company  has 
owned  and  operated  for  five  years  last  past,  and  still  owns  and  operates 
a  certain  line  of  railroad  extending  eastward  through  Harris  County  to 
the  San  Jacinto  River  and  on  eastward  to  the  city  of  New  Orleans. 
Which  railroad  passes  the  station  called  Sheldon,  in  Harris  County,  at 
a  point  about  one  and  one-fourth  miles  west  of  the  San  Jacinto  River. 

That  prior  to  the  injury  complained  of,  the  said  railroad  company 
dug  a  large  ditch  along  its  railroad  track  on  its  right  of  way  beginning 
about  two  hundred  yards  westward  from  Sheldon,  and  extending  along 
its  said  railroad  track  on  the  northwest  side  thereof  a  distance  of  about 
five  miles.  Which  ditch  has  no  outlet  or  place  to  discharge  its  waters 
except  a  certain  culvert  constructed  through  said  railroad  at  a  point 
about  a  mile  and  one-quarter  westward  from  Sheldon.  Which  said 
culvert  is  about  fifty  feet  wide  and  about  six  feet  deep  through  said 
railroad  track. 

That  Harris  County,  about  the  year  1901,  constructed  and  graded  a 
public  road  from  .a  point  about  five  miles  southwest  from  Sheldon,  ex- 
tending northeastward  adjacent  to  said  railroad  track  and  on  the  south 
side  thereof,  and  in  the  construction  of  said  road  Harris  County  dug  a 
certain  ditch  along  the  south  or  southeast  side  thereof,  which  ditch  ex- 
tends northeastward  to  San  Jacinto  River.  And  at  a  point  about  one 
and  one-fourth  miles  southwestward  from  Sheldon  and  adjacent  to  the 
aforesaid  railroad  culvert,  Harris  County  constructed  a  culvert  through 
its  said  public  road  about  forty  feet  wide,  and  about  five  feet  deep. 
Which  said  culvert  opened  into  said  public  road  ditch,  wiich  is  about 
twelve  feet  wide  and  about  four  feet  deep  at  said. point,  and"  as  it  ex- 
tends northeastward  it  gradually  grows  shallower  until  it  reaches  the 
distance  of  about  3,000  feet  where  it  is  only  about  18  inches  deep,  and  in 
extending  further  in  the  direction  of  the  San  Jacinto  River  it  varies 
in  depth  from  one  foot  to  18  inches  deep  at  different  places  until  it 
reaches  an  embankment  a  short  distance  northeast  from  Sheldon,  but 
was  not  constructed  to  the  San  Jacinto  River.  The  said  public  road, 
which  is  graded,  together  with  its  ditches  and  culverts,  is  owned  by 
Harris  County,  and  was  constructed  by  said  county  for  the  public  use 
of  its  citizens.  That  said  county  road  ditch  stands  full  of  water  adjacent 
to  said  culvert,  and  for  a  distance  of  several  hundred  yards  on  either 
side  about  all  of  the  year,  but  the  portion  of  the  ditch  extending  north- 
eastward from  said  point  is  dry,  except  in  the  rainy  season.    Said  ditch 
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is  entirely  too  small  and  insufficient  to  carry  off  the  water  which  is 
turned  into  it  by  the  aforesaid  culverts,  and  whenever  there  is  a  large 
rain,  the  country  south  of  said  public  road  and  between  said  culvert  and 
Sheldon  is  overflowed  by  water,  which  frequently  remains  in  the  country 
for  a  number  of  days. 

"The  plaintiff  is  the  owner  of  lot  Xo.  3,  of  the  John  Jones  league  in 
Harris  County,  containing  975  acres  and  situated  for  the  most  part 
south  of  the  Texas  &  New  Orleans  railroad  track  and  said  county  public 
road  and  south  of  Sheldon.  That  during  the  last  six  years  plaintiff 
has  occupied,  possessed  and  cultivated  a  portion  of  said  tract,  and  the 
same  has  been  by  him  at  great  expense,  put  in  a  high  state  of  cultiva- 
tion." (Here  follows  a  description  of  plaintiff^s  property  with  its 
levees  and  ditches,  and  the  crops  growing  upon  the  same,  also  a  descrip- 
tion of  his  fruit  orchard,  for  injury  to  which  he  claims  damages.) 

"That  of  that  portion  of  the  country  lying  west  of  Sheldon  for  the 
distance  of  about  six  miles  and  on  both  sides  of  said  Texas  &  Xew 
Orleans  railroad  track  and  extending  six  or  eight  miles  north  and  for 
several  miles  south  of  said  railroad  track,  the  natural  drainage  is  from 
northwest  to  southwest,  but  there  is  no  regular  water-course  to  collect 
and  hold  the  surface  water  within  bounds,  hence  the  surface  water 
falling  on  the  aforesaid  land  north  of  said  railroad  track  collects  in  the 
said  railroad  ditch  and  is  conducted  to  the  said  culvert  and  there  passes 
southward  to  the  south  side  of  said  railroad  and  through  the  adjacent 
culvert  of  said  county  public  road  and  into  said  Harris  County  road 
ditch/'  (Here  follows  a  description  of  plaintiff's  sugar  crop  for  the 
year  1902,  and  the  damages  thereto.) 

"Beginning  about  the  1st  day  of  December,  1902,  and  extending 
through  said  month  and  the  months  of  January  and  February,  1903, 
was  a  rainy  season  in  Harris  County,  and  by  reason  of  said  Texas  & 
New  Orleans  railroad  track  not  being  provided  with  the  necessary  cul- 
verts or  ditches  at  the  place  'aforesaid,  the  surface  water  for  about  25 
square  miles  adjacent  to  said  railroad  and  on  the  north  side  thereof 
flowed  in  a  southeasterly  direction  to  said  railroad  embankment,  filled 
said  railroad  ditch  and  overflowed  back  from  said  railroad  northwesterly 
for  several  miles,  and  filled  said  railroad  culvert  entirely,  and  was  con- 
ducted through  said  public  road  culvert  where  it  filled  said  public  road 
ditch  its  full  length,  and  by  reason  of  the  great  volume  of  water  so 
turned  into  it,  flowed  southeasterly  across  a  small  tract  of  uncultivated 
land  and  entered  upon  the  plaintiff's  said  fruit  orchard  and  sugar  cane 
field.  The  said  water  accumulated  and  flowed  as  aforesaid  during  about 
the  entire  months  of  December,  1902,  January  and  February,  1903,  and 
plaintiff's  said  orchard  and  sugar  cane  field  were  flooded  with  water 
about  said  entire  time."  (Here  follows  an  itemized  dccount  of  plain- 
tiff's losses  which  amounted  in  the  aggregate  to  $10,656.) 

Each  of  the  defendants  answered  by  general  demurrer  and  general 
denial  and  by  special  plea  in  which  it  is  averred  in  substance  that  if 
plaintiff's  crop  was  damaged  as  alleged  in  his  petition  such  damage  was 
caused  by  his  contributory  negligence  in  failing  to  construct  proper 
ditches  for  the  drainage  of  his  farm. 

There  was  a  jury  trial  in  the  court  below  which  resulted  in  a  verdict 
and  judgment  in  favor  of  the  defendants. 
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The  first  assignment  of  error  complains  of  the  following  paragraph 
of  the  court's  charge: 

"The  plaintiff  does  not  allege  that  the  railroad  diverted  any  water 
out  of  its  natural  channel  or  diverted  a  greater  quantity  of  water  into 
its  culverts  than  would  naturally  have  flowed  into  it,  but  only  alleges 
that  it  did  not  provide  the  necessary  culvert  or  sluices  to  carry  the 
water  away,  and  alleges  that  the  water  filled  the  railroad  culvert  and 
was  conducted  through  said  culvert  to  the  public  road  ditch,  therefore, 
under  the  allegations  of  the  petition  and  testimony  in  the  case,  you  will 
find  for  the  defendant,  the  Texas  &  New  Orleans  Railroad  Company, 
and  then  enquire  whether  Harris  County  is  liable." 

It  is  contended  that  this  charge  is  erroneous  because  the  allegations  of 
plaintiff's  petition  were  sufficient  to  charge  the  defendant  railway  com- 
pany with  diverting  water  from  its  natural  course,  and  thereby  causing 
the  damage  to  plaintiff  alleged  in  the  petition. 

It  may  be  conceded  that  this  contention  is  sound,  and  yet  the  error 
in  the  charge  will  not  authorize  a  reversal  of  the  judgment,  because  the 
undisputed  evidence  shows  that  the  overflow  of  plaintiff's  land,  by  which 
the  injury  complained  of  was  occasioned,  was  not  caused  by  the  alleged 
negligence  of  the  railway  company,  and  therefore  the  jury  were  properly 
instructed  to  return  a  verdict  in  its  favor,  and  the  question  of  the  sound- 
ness of  the  reason  given  by  the  trial  court  for  such  instruction  is  im- 
material. The  uncontradicted  evidence  shows  that  none  of  the  water 
which  collected  upon  the  north  side  of  the  railroad  track  and  was 
carried  by  the  ditches  dug  by  said  company  through  the  culvert  men- 
tioned in  the  petition,  and  which  plaintiff  claims  overflowed  his  farm 
and  destroyed  his  crop,  could  have  injured  plaintiff's  crop  or  over- 
flowed his  farm  if  its  natural  flow  after  passing  through  said  culvert 
had  not  been  diverted  by  the  ditch  dug  by  the  county  of  Harris  along  its 
public  road  across  plaintiff's  farm.  Under  this  evidence  it  matters  not 
how  negligent  the  railroad  company  may  have  been  in  diverting  the 
natural  flow  of  the  water  on  the  north  side  of  its  track. 

The  second  and  third  assignments  of  error  assail  the  following  para- 
graphs of  the  charge: 

"If  you  believe  from  the  evidence  that  the  ditch  constructed  by  the 
county  of  Harris,  running  from  the  culvert  eastwardly  and  northeast- 
wardly towards  Sheldon,  was  too  small  to  hold  and  conduct  the  water 
which  experience  had  shown  might  fall  in  that  section,  and  that  by 
reason  thereof  the  water  overflowed  the  plaintiff's  land  in  greater 
quantities  than  would  have  flowed  on  it  naturally  if  there  had  been  no 
ditch,  and  that  thereby  plaintiff's  property  was  injured,  you  will  find 
for  the  plaintiff  and  assess  his  damages  at  what  you  believe  is  the  fair 
value,  etc.  And  find  against  the  county  of  Harris  if  you  find  it  to  be 
liable." 

"On  the  other  hand,  if  you  believe  that  the  ditch  was  sufficient  to 
carry  off  the  water  that  would  ordinarily  be  expected  to  fall,  and  that 
the  overflow  on  plaintiff's  land,  if  any  there  was,  was  not  occasioned 
by  any  defect  in  size  or  manner  of  construction  of  the  ditch,  you  will 
find  for  the  defendant,  Harris  County." 

The  objection  urged  to  these  paragraphs  of  the  charge  is  that  they 
only  permit  a  verdict  against  the  county  in  the  event  the  jury  should 
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find  that  "the  ditch  was  insuflBcient  to  carry  off  the  water  that  would 
ordinarily  be  expected  to  fall,"  and  it  is  contended  that  by  the  use  of 
this  language  the  jury  could  not  consider  the  sufficiency  of  the  ditch 
to  carry  off  the  water  which  flowed  through  the  railroad  culvert. 

We  do  not  think  the  jury  could  have  so  understood  the  charge.  The 
assignment  is  without  merit  for  the  further  reason  that  the  petition 
and  all  the  evidence  shows  that  the  overflow  of  plaintiffs  farm  from  the 
ditch  dug  by  Harris  County  was  due  to  the  negligent  construction  of 
said  ditch  and  was  therefore  not  a  taking  or  an  injury  to  private  prop-, 
erty  for  which  the  county  could  be  held  liable.  Heegel  v.  Wichita 
County,  84  Texas,  392;  Nussbaum  v.  Bell  County,  8  Texas  Ct.  Rep., 
315. 

We  think  the  undisputed  evidence  shows  that  neither  of  defendants  in 
error  are  liable  for  the  injuries  complained  of  by  plaintiff,  and  the 
judgment  of  the  court  below  in  their  favor  should  be  affirmed. 

Afftrmed, 

Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  v,  J.  A.  Nichols. 

Decided  December  9,  1905. 

1. — ^Fellow  Servant — ^Law  Conitmed. 

One  who  was  working  about  the  depot  under  the  employment  and  direction 
of  the  local  agent  was  not  a  fellow  servant  with  a  train  porter  under  employ- 
ment from  a  different  source,  under  the  Act  of  1897.     (Sayles'  Stats.,  4560h.) 

2.-^]Kafter  and  Servant — ^Notiee  of  Defect — ^Asfnmed  Bilk. 

Where  a  servant  having  knowledge  of  the  defective  or  dangerous  condition 
of  the  platform  where  he  was  required  to  work  made  complaint  of  the  same 
to  his  master  and  received  assurances  that  the  same  should  be  remedied,  he 
is  not  entitled  to  recover  damages  for  any  injury  resulting  therefrom  if  the 
complaints  are  made  for  the  comfort  and  safety  of  the  public  rather  than  from 
any  anticipated  danger  to  himself,  and  if  the  servant  is  not  induced  by  the 
promises  of  the  master  to  continue  in  the  service. 

Appeal  from  the  District  Court  of  Eastland  County.  Tried  below 
before  Hon.  D.  K.  Scott,  Special  Judge. 

ff.  C.  Shropshire,  for  appellant. — ^The  court  erred  in  refusing  to 
charge  the  jury  as  requested  so  to  do  by  this  defendant  in  its  special 
charge  No.  5.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Garren,  74  S.  W.  Rep.,  897 ; 
Southern  Pacific  Co.  v.  Lasch,  21  S.  W.  Rep.,  563;  Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Drew,  59  Texas,  13 ;  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Brent- 
ford, 79  Texas,  624. 

The  court  erred  in  refusing  to  charge  the  jury  as  requested  so  to  do 
by  this  defendant  in  its  special  charge  No.  8,  which  is  as  follows:  **If 
you  find  and  believe  from  the  evidence  that  at  the  time  of  the  accident 
plaintiff  and  defendant's  porter.  Will  Gillis,  were  engaged  in  the  work 
of  loading  baggage  on  and  off  of  one  of  defendant's  passenger  trains  at 
Cisco,  and  that  the  acts  and  conduct  of  ?aid  porter.  Will  Gillis,  were 
negligence,  and  that  becau^H*  of  siuh  negligence  on  the  part  of  said 
porter  plaintiff  was  injured;  and  you  further  find  that  at  the  time  of 
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the  accident  plaintiff  and  said  Will  Gillis  were  engaged  in  the  common 
service  of  the  defendant  and  at  said  time  and  place  plaintiff  and  said 
porter  were  in  the  same  grade  of  employment  and  were  engaged  in  doing 
the  same  character  of  work  and  were  working  together  at  the  same  time 
and  place  and  at  the  same  piece  of  work  and  to  a  common  purpose,  you 
will  return  a  verdict  for  the  defendant,  and  so  say  by  your  verdict.^' 
It  appearing  from  the  evidence  that  it  was  a  part  of  plaintiff's  general 
duties  to  keep  a  look-out  for  any  defects  that  might  be  or  appear  in  said 
,  platform,  and  to  make  temporary  repairs  thereof,  until  such  time  as 
such  defects  could  be  permanently  repaired  by  defendant's  building  and 
bridge  department ;  and  that  plaintiff's  injuries,  if  any,  were  caused  or 
brought  about  by  reason  of  his  own  negligence  and  failure  to  perform 
and  discharge  his  general  duties  in  the  premises,  it  was  error  for  the 
court  to  refuse  to  charge  the  jury  as  requested  in  appellant's  special 
charge  number  seven.  Direct  Nav.  Co.  v.  Anderson,  69  S.  W.  Bep., 
174,  and  authorities  therein  cited. 

Earl  Connor  and  B.  W.  Patterson,  for  appellee. — A  porter  on  a  pas- 
senger train,  under  the  supervision  of  a  conductor  of  such  train  as  vice- 
principal,  and  a  station  porter  or  baggageman,  under  the  supervision  of 
the  station  agent,  as  vice-principal,  are  not  fellow  servants,  although 
they  may  temporarily  assist  each  other  in  loading  baggage  on  and  off 
the  train.  Bev.  Stats.,  art.  4560h;  Gulf,  C.  &  S.  P.  By.  v.  Elmore, 
79  S.  W.  Bep.,  891. 

Any  statement  or  act  on  the  part  of  appellant's  agents  with  reference 
to  the  removal  of  the  snow  and  sleet,  brought  to  the  knowledge  of  ap- 
pellee, should  be  considered  by  the  jury  in  passing  upon  the  question 
of  contributory  negligence,  regardless  of  what  prompted  such  statement 
or  acts  of  appellant's  agents.  Texas  &  N.  0.  By.  Co.  v.  Bingle,  42 
S.  W.  Bep.,  971. 

STEPHENS,  Associate  Justice. — Appellee  was  working  for  ap- 
pellant at  its  freight  and  passenger  depot  at  Cisco,  Texas,  under  the 
direction  of  the  local  agent,  and  while  engaged  in  handling  freight  and 
bflggag^j  and  assisting  to  load  and  unload  the  same,  undertook,  in  con- 
nection with  Will  Gillis,  a  train  porter,  to  lift  a  heavy  trunk  from  the 
depot  platform  to  the  baggage  car,  when  the  trunk  slipped  out  of  the 
hands  of  the  latter  and  fell  on  appellee,  producing  the  injuries  of  which 
he  complains. 

The  evidence  warranted  a  finding  that  Will  Gillis  was  guilty  of  negli- 
gence in  not  taking  better  hold  of  the  trunk  and  that  this  caused  it  to 
slip  out  of  his  hands  and  produced  the  injury  complained  of. 

The  testimony  also  raised  the  issue  of  negligence  alleged  against  ap- 
pellant as  to  the  condition  of  the  depot  platform. 

The  testimony  as  to  the  character  and  extent  of  appellee's  injuries 
was  not  altogether  satisfactory,  but  we  are  not  able  to  say  that  it  clearly 
did  not  warrant  the  verdict. 

The  third  paragraph  of  the  charge,  submitting  these  issues  to  the  jury, 
is  not  subject  to  any  of  the  numerous  objections  urged  against  it  in 
appellant's  brief.  The  last  clause  of  the  sixth  paragraph  answers  all 
the  objections  urged  to  this  paragraph  of  the  charge,  except  the  one 
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stated  in  the  fourth  and  fifth  propositions  under  the  second  assignment, 
which  is  answered  by  the  testimony  of  appellee,  to  the  effect  that  he 
had  called  attention  to  the  condition  of  the  platform  and  that  the  local 
agent  had  promised  to  have  the  ice  and  snow  removed  therefrom. 

The  court  did  not  err  in  refusing  to  give  the  numerous  special  charges 
submitted  by  appellant.  One  or  two  of  them  only  will  be  noticed. 
The  eighth  special  charge  was  properly  refused  because  appellee,  who 
was  working  about  the  depot  under  the  employment  and  direction  of  the 
local  agent,  was  not,  within  the  meaning  of  our  present  fellow  servant 
act,  in  the  same  grade  of  employment  with  Will  Gillis,  who  was  porter 
on  the  passenger  train  under  employment  from  a  diflPerent  source. 
Such  we  understand  to  be  the  construction  given  that  law  in  Gulf,  C. 
&  S.  P.  By.  V.  Elmore,  79  S.  W.  Bep.,  891. 

The  nineteenth  assignment,  complaining  of  the  refusal  to  give  the 
seventh  special  charge,  has  given  us  more  trouble  than  any  other,  but 
we  have  finally  concluded  that  the  evidence  did  not  quite  raise  the  issue 
as  it  was  presented  in  that  charge.  While  the  testimony  of  the  local 
agent  tended  to  prove  that  the  duty  of  making  slight  temporary  repairs 
about  the  depot  rested  on  appellee,  it  did  not  quite  make  it  his  duty  to 
keep  a  lookout  for  defects,  as  appellant  sought  by  this  charge  to  have 
the  jury  instructed. 

The  testimony  complained  of  in  the  twentieth  and  twenty-first  assign- 
ments was  competent  as  impeaching  testimony. 

All  issues  being  disposed  of  by  the  above  conclusions,  the  judgment 
stands  affirmed. 

ON  MOTION   FOR  REHEARING. 

On  the  original  hearing  the  conclusion  was  reached  that  the  court  did 
not  err  in  refusing  to  give  any  of  the  dozen  or  more  special  charges  re- 
quested by  appellant,  two  of  which  only  were  discussed  in  the  opinion 
tiien  filed.  We  are  now  of  opinion,  on  reconsideration  of  the  case,  that 
the  court  should  have  given  the  fifth  special  charge,  reading:  "In  this 
case  you  are  instructed  that  you  will  disregard  all  testimony  in  regard 
to  any  promise  made  to  plaintiff  by  defendant  to  remove  the  snow  and 
sleet  off  of  and  to  repair  the  platform  in  controversy  unless  you  find 
and  believe  from  the  evidence  before  you  that  such  promise  was  made  to 
plaintiff  by  defendant  in  response  to  an  objection  by  the  plaintiff  to 
further  work  and  discharge  his  duties  upon  said  platform,  and  that 
such  promise  was  made  for  the  purpose  of  inducing  plaintiff  to  remain 
in  the  emplojrment  of  defendant."  That  this  phase  of  the  issue  of 
assumed  risk  was  raised  by  the  evidence  is  shown  by  the  following  testi- 
mony of  appellee  given  on  cross  examination:  "At  the  time  of  the 
accident  the  snow  and  sleet  had  been  on  the  ground  eight  or  ten  days. 
In  getting  the  baggage  from  the  baggage  room  to  the  train  I  would  turn 
the  trunks  over  and  over  on  the  platform  with  my  hands  on  the  ice 
and  snow,  and  the  baggage  from  the  train  was  just  dumped  out  of  the 
car  onto  the  snow  and  mud.  The  first  time  I  mentioned  to  the  agent 
about  having  the  snow  removed  from  the  platform  must  have  been  two 
or  three  days  after  the  snow  fell ;  I  know  I  mentioned  it  to  him  five  or 
six  times  prior  to  the  time  I  got  hurt.    The  reason  I  did  not  mention 
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it  to  him  the  first  day  after  the  snow  fell  was  because  I  kept  thinking 
it  would  melt  oflp.  I  don't  remember  the  words  I  used  the  first  time  I 
mentioned  it  to  him,  but  it  was  that  I  wished  he  would  have  the  section 
hands  clean  it  off ;  I  suppose  that  is  all  I  said  to  him  about  having  the 
snow  cleaned  off.  I  told  him  that  several  times,  and  that  we  could  not 
work  on  it.  I  was  thinking  about  it  making  me  sick  and  did  not  think 
about  having  any  accident.  Sometimes  Mr.  Langston  would  make  no 
reply  at  all,  and  sometimes  he  would  say  that  as  soon  as  he  could  see 
the  section  men  he  would  have  it  cleaned  off,  but  he  never  did.  I  also 
told  him  about  passengers  kicking  about  handling  their  trunks  there  in 
the  snow  and  sleet.  One  time  it  was  a  drummer,  and  another  time  a  lady 
complained  about  it.  When  I  told  Mr.  Langston  that,  he  said  he  would 
let  them  know  that  he  was  agent  there  and  that  he  would  have  it 
cleaned  off  when  he  got  ready.  I  don't  remember  the  date  I  told  him 
that;  it  was  during  the  time  the  snow  was  on  the  platform;  I  know  it 
was  not  on  the  day  the  accident  occurred.  A  lady  had  a  new  trunk  and 
spoke  to  me  about  handling  her  trunk  in  the  sleet,  and  I  told  her  that 
Mr.  Langston  was  agent  and  that  she  could  see  him,  and  she  saw  him 
about  it.'^  It  is  unreasonable  to  suppose  that  appellee  thought  of 
giving  up  a  permanent  job  on  account  of  a  Texas  snow,  which  he  ''kept 
thinking'*  would  soon  "melt  off."  His  testimony  indicates  rather  that 
he  requested  the  removal  of  the  snow  for  the  comfort  of  himself  and 
passengers  and  not  from  apprehension  of  danger. 

The  law  on  this  subject  is  very  clearly  stated  by  the  Supreme  Judicial 
Court  of  Massachusetts  in  Lewis  v.  New  York  &  New  England  E.  R. 
Co.,  reported  in  the  Lawyers'  Reports,  annotated,  Bk.  10,  page  513, 
also  in  26  N.  E.  Eep.,  431,  which  was  a  case  of  personal  injury  caused 
by  the  rotten  and  defective  condition  of  a  pier  in  a  drawbridge  over 
Fort  Point  Channel  in  Boston,  of  which  condition  the  party  complain- 
ing had  knowledge  before  the  accident  and  sought  to  escape  the  legal 
consequences  of  this  fact  on  the  ground  that  he  had  complained  to  the 
superintendent  of  the  company  owning  the  bridge  of  the  condition  of  the 
pier,  and  that  the  superintendent  had  promised  a  few  days  before  the 
accident  to  repair  it.  In  disposing  of  this  case  the  court  say:  "The 
plaintiff  seems  to  have  called  the  attention  of  the  superintendent  to  the 
condition  of  the  pier,  and  to  have  urged  its  repair,  not  on  his  own 
account  nor  because  the  discharge  of  his  duties  was  rendered  more 
dangerous,  nor  because  he  had  any  intention  of  leaving  if  the  pier  was 
not  repaired,  but  he  seems  to  have  acted  in  the  interest  of  the  company 
and  in  order  to  prevent  strangers  and  others  coming  onto  the  pier,  not 
knowing  where  to  go,  from  getting  hurt.  The  natural  and  reasonable 
inference  from  his  conversation  is  that  he  expected  to  remain  there,  and, 
knowing  the  condition  of  the  pier,  expected  to  take  the  risk.  His 
subsequent  conduct  in  returning  to  the  same  position  in  the  following 
September  and  remaining  till  the  next  summer  without  anything  being 
done  to  the  pier,  and  thus  leaving,  not  for  that,  but  for  some  other 
reason,  is  also  a  strong  circumstance  tending  to  show  that  he  did  not 
rely  upon  the  superintendent's  statements  in  regard  to  repairing  the  pier 
as  a  reason  for  continuing  in  the  service  of  the  defendant. 

"Most,  if  not  all,  the  cases  to  which  our  attention  has  been  directed 
by  the  plaintiff's  counsel  go  upon  the  ground  that  the  servant  was  led 
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to  continue  at  his  employment  by  the  master^s  promise  that  the  defect 
complained  of  should  be  remedied.  In  some  of  them  there  is  a  direct 
request  to  the  servant  by  the  master  or  his  representative  to  do  so. 
No  case,  we  think,  has  gone  so  far  as  to  hold  that  where  the  servant  does 
not  complain  on  his  own  account  and  continues  in  his  employment  with 
full  knowledge  of  the  risk,  he  can  recover  of  the  master  because  the 
latter,  when  the  defective  condition  was  called  to  his  attention  by  the 
servant,  gave  assurance  which  did  not  induce  the  servant  to  remain, 
that  the  defect  should  be  remedied.'*  This  decision,  together  with 
Sweeney  v.  Berlin  &  J.  Envelop  Co.,  101  N.  Y.,  520,  6  N.  E.  Bep., 
358,  54  Amer.  Bep.,  722;  and  Bodwell  v.  Nashua  Manufacturing  Co. 
(N.  H.),  47  Atl.  Bep.,  613,  in  line  with  it,  is  referred  to  with  approval 
by  the  Supreme  Court  of  this  State  in  Gulf,  C.  &  S.  P.  By.  Co.  v. 
Garren,  74  S.  W.  Bep.,  897;  and  undoubtedly  states  the  law. 

It  seems  at  least  doubtful  whether  the  presence  of  snow  and  ice  on 
the  platform  should  have  been  submitted  to  the  jury  at  all  as  a  distinct 
ground  for  recovery — indeed,  we  think  it  should  not  have  been — and 
consequently  whether  that  feature  of  assumed  risk  should  have  been 
submitted  to  the  jury;  but  both  issues  were  submitted  and  the  latter 
in  a  manner  calculated  to  mislead  the  jury  in  the  absence  of  further 
instructions,  and  for  that  reason  the  phase  of  the  issue  of  assumed  risk 
covered  by  the  special  charge  quoted  above,  which  was  not  included  in 
the  main  charge,  should  have  been  submitted  substantially  as  requested. 

Because  the  court  refused  to  give  this  special  charge  the  rehearing  is 
granted,  the  judgment  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Chicago,  Bock  Island  and  Gulf  Bailway  Company  v.  G.  C. 

Breeding. 

Decidwl  December  !>,   1005. 

Vegligenoe— Pleading — Tefltlmony — Allegata  et  Probata. 

The  only  specific  allegations  of  negligence  in  plaintiff's  petition  were  to 
the  effect,  first,  that  defendant's  foreman  negligently  failed  to  keep  a  lookout 
for  plaintiff's  safety,  as  he  was  bound  to  do,  after  placing  him  in  a  dangerous 
place  to  work;  and  second,  that  the  switch  crew  were  negligent  in  pushing  a 
string  of  cars  in  on  the  side  track  without  looking  for  and  warning  plaintiff. 
Held,  error  to  admit  testimony  to  prove  negligence  on  the  part  of  defendant 
in  having  plaintiff  to  do  the  work  on  a  side  track,  instead  of  on  the  repair 
track.  It  was  also  error  for  the  court  to  submit  this  issue  of  negligence  to 
the  jury. 

Appeal  from  the  District  Court  of  Potter  County.  Tried  below  before 
Hon.  Ira  Webster. 

N.  H.  Lassiter,  Robert  Harrison  and  Madden  &  Trulove,  for  appel- 
lant.— The  evidence  as  to  the  track  on  which  cars  were  usually  repaired, 
and  the  custom  in  reference  to  repairing  cars  in  railroad  yards  on  a 
different  railroad  system,  fourteen  or  fifteen  years  ago,  and  as  to  the 
custom  in  reference  to  putting  out  flags  or  putting  men  to  watch  when 
a  car  was  repaired  on  an  ordinary  switch  track,  and  the  evidence  that 
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no  flags  were  put  out  on  this  occasion^  was  all  immaterial  and  irrele- 
vant, and  calculated  to  cause  the  jury  to  find  a  verdict  in  favor  of  the 
plaintiff  on  a  false  issue.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Scott,  44 
S.  W.  Rep.,    689;  Southern  Pac.  Ry.  Co.  v.  Martin,  83  S.  W.  Rep.,  676. 

The  question,  "Does  not  an  injury  such  as  you  have  described  render 
him  more  or  less  liable  to  pneumonia''  was  leading  and  should  not  have 
been  permitted,  and  the  evidence  in  response  thereto  should  not  have 
been  allowed  to  go  to  the  jury. 

The  question,  "Is  an  injury  like  that  explained  to  you  likely  to  cause 
the  condition  you  find,*'  was  leading  and  should  not  have  been  permitted, 
and  the  evidence  in  response  thereto  should  not  have  been  allowed  to  go 
to  the  jury.  Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Jones,  85  S.  W.  Rep.,  37; 
International  &  G.  N.  Ry.  Co.  v.  Dalwigh,  61  S.  W.  Rep.,  600. 

The  charge  was  error,  because  there  is  no  evidence  to  justify  the 
submission  to  the  jury  of  the  issue  as  to  the  foreman's  negligence  in 
directing  the  plaintiff  to  perform  the  work  at  the  time  and  place  it 
was  performed.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jackson,  89  S.  W.  Rep., 
968;  Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Robinson,  84  S.  W.  Rep.,  410; 
Texas  &  Pac.  Ry.  Co.  v.  Scrivener,  49  S.  W.  Rep.,  649 ;  Chicago,  R.  I. 
&  M.  Ry.  Co.  V.  Harton,  81  S.  W.  Rep.,  1236;  Houston  &  T.  C.  Ry. 
Co.  V.  Nixon,  52  Texas,  28. 

Barrett,  Stewart  &  Templeton,  for  appellees. — A  question  is  not  nec- 
essarily leading  because  it  can  be  answered  by  yes  or  no.  To  be  leading 
it  must  go  further  and  suggest  to  the  witness  the  answer  desired.  Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Baker,  9  Texas  Ct.  Rep.,  919,  920; 
Lott  V.  King,  79  Texas,  292 ;  International  &  G.  N.  Ry.  Co.  v.  Dalwigh, 
92  Texas,  656. 

The  pleadings  and  evidence  raised  the  issue  presented  in  the  paragraph 
of  the  charge  which  is  here  complained  of,  and  the  trial  court  did  not 
err  in  submitting  such  issue  to  the  jury.  Texas  &  P.  Ry.  Co.  v.  Eber- 
hart,  43  S.  W.  Rep.,  611;  Missouri,  K.  &  T.  Ry.  Co.  v.  Hannig,  43 
S.  W.  Rep.,  609;  Missouri  Pac.  Ry.  Co.  v.  Watts,  63  Texas,  649,  662. 

STEPHENS,  Associate  Justice. — Appellee,  a  car  repairer  for  ap- 
pellant, while  standing  between  the  drawheads  of  cars  on  the  side  track 
at  Amarillo,  engaged  in  screwing  up  a  nut  on  the  end  of  one  of  the 
cars,  was  caught  and  injured  by  the  unexpected  bumping  of  the  cars 
together,  which  was  caused  by  the  backing  in  of  another  string  of  cars 
by  the  switch  crew.  The  grounds  of  liability  alleged  in  the  petition 
were:  First,  that  the  foreman  negligently  failed  to  keep  a  lookout  for 
appellee's  safety,  as  he  was  under  obligation  to  do,  after  placing  him  in 
a  dangerous  place  to  work ;  second,  that  the  switching  crew  were  guilty 
of  negligence  in  pushing  a  string  of  cars  in  on  the  side  track  without  look- 
ing  for  and  warning  appellee.  The  petition  contained  some  general  al- 
legations as  to  the  duty  of  appellant  to  furnish  appellee  a  reasonably  safe 
place  to  work,  and  to  the  effect  that  appellee  relied  on  the  foreman  to 
furnish  him  such  a  place,  but  the  specific  charges  of  negligence  were 
those  above  stated.  The  petition  concluded  with  the  allegation,  which 
is  quoted  and  italicized  in  appellee's  brief  to  show  a  further  ground  of 
liability,  "that  said  foreman  was  then  and  there  guilty  of  negligence  in 
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ordering  and  directing  plaintiff  to  repair  said  drawhead  and  appliances 
upon  said  track  under  the  circumstances  above  detailed";  but  this  evi- 
dently referred  to  what  had  already  been  alleged  and  added  nothing 
whatever  to  the  cause  of  action. 

The  court  therefore  erred  in  permitting  W.  M.  Breeding,  the  father 
of  appellee,  to  enlarge  the  grounds  of  recovery  by  his  testimony,  of  which 
complaint  is  made  in  the  first  assignment  of  error.  The  testimony  ob- 
jected to  tended  to  show  that  appellant  had  been  guilty  of  negligence 
in  having  the  car  repaired  on  the  side  track  instead  of  on  the  repair 
track,  whereas  no  such  ground  of  recovery  had  been  alleged. 

The  court  erred  in  the  charge  in  not  confining  the  jury  to  the 
grounds  of  recovery  alleged  in  the  petition,  as  will  be  seen  from  the 
following  quotation  from  the  charge:  "And  if  you  further  believe  and 
find  from  the  evidence  that  said  foreman  was  guilty  of  negligence,  as 
that  term  has  been  defined,  in  ordering  the  plaintiff  to  so  perform  the 
work  he  was  ordered  to  do  at  the  time  and  place  and  under  the  circum- 
stances disclosed  by  the  evidence,'*  and  also  the  following:  'It  was  the 
duty  of  the  defendant  to  use  ordinary  care,  diligence  and  skill  for  the 
purpose  of  protecting  the  plaintiff  from  encountering  unnecessary  risks 
in  the  defendant's  service.  The  plaintiff  had  the  right  to  presume  and 
to  act  upon  the  presumption  that  the  defendant  had  performed  and  would 
continue  to  discharge  such  duties."  The  jury  may  have  construed  these 
quotations  from  the  charge  as  authority  for  returning  a  verdict  on  that 
portion  of  the  testimony  of  W.  M.  Breeding  which  should  have  been 
excluded. 

The  questions  propounded  to  Dr.  Patton,  complained  of  in  the  third, 
fourth  and  fifth  assignments,  were  undoubtedly  leading,  and  the  wit- 
ness should  not  have  been  permitted  to  answer  them  in  that  form. 
(Ft.  Worth  &  R.  G.  Ry.  v.  Jones,  85  S.  W.  Rep.,  37;  International 
&  G.  N.  Ry.  v.  Dalwigh,  92  Texas,  657,  61  S.  W.  Rep.,  500.) 

For  the  error  in  admitting  testimony  to  prove  a  ground  of  recovery 
not  alleged,  and  in  submitting  in  the  charge  a  wider  ground  of  recovery 
than  was  warranted  by  the  petition,  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Gulf,  Colorado  and  Santa  Fe  Railway  Company  v.  J.  S.  Simpson. 

Decided  December  9,  1905. 

1.— Fenced  Track— Killing  Stock— Charire. 

Where  it  is  undisputed  that  defendant's  track  was  fenced,  it  is  error  for 
the  court  to  charge  the  jury  that  a  railroad  company  is  liable  for  the  value 
of  stock  killed  by  its  locomotives  in  running  over  its  railway. 

8. — Same — ^Public  Crogsing. 

Where  the  evidence  was  without  conflict  that  plaintiffs  horses  were  killed 
on  such  a  public  crossing  as  defendant  would  not  be  allowed  to  fence,  it  was 
error  to  charge  the  jury  that  they  might  And  for  plaintiff  if  the  horses  were 
killed  at  a  point  where  its  right  of  way  was  not  fenced  and  where  public 
necessity  or  convenience  did  not  require  that  it  be  unfenced. 
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8. — Same— Discovered  Peril. 

In  the  absence  of  evidence  showing  that  defendant's  employes  saw  the 
horses  on  the  track  or  near  the  track  before  they  were  struck,  it  was  error  to 
charge  the  jury  that  it  was  the  duty  of  defendant's  employes  to  exercise  ordi- 
nary care  to  avoid  killing  plaintiff's  horses  after  they  were  discovered  on  the 
track.  The  fact  that  the  track  was  straight  for  a  great  distance  on  either 
side  of  the  crossing  at  or  near  which  the  horses  were  killed  is  not  of  itself 
sufficient  to  raise  the  inference  that  defendant's  employes  saw  the  horses  on 
the  track  in  time  to  avoid  injuring  them. 

Appeal  from  the  County  Court  of  Bosque  County.  Tried  below  before 
Hon.  P.  S.  Hale. 

J.  W.  Terry  and  A,  H,  Culwell,  for  appellant. — Where  the  evidence 
shows  that  the  track  and  right  of  way  of  the  railway  company  were 
fenced,  and  that  the  animals  got  on  to  the  track  through  a  road  crossing, 
which  crossing  was  used  by  the  public,  then  the  railroad  company  would 
not  be  responsible  for  killing  said  animals  in  the  absence  of  a  showing 
of  negligence  on  its  part,  and  in  this  case  there  is  a  total  failure  of 
evidence  showing  any  character  or  degree  of  negligence  whatever.  It 
was  not  sufficient  merely  to  show  that  the  animals  were  killed  by  the 
train,  and  such  is  all  that  was  shown  by  the  plaintiff  on  the  trial  of 
this  case.  The  evidence  was,  therefore,  insufficient  to  support  a  verdict 
in  his  favor.  Missouri,  K.  &  T.  Ey.  Co.  v.  Kennedy,  76  S.  W.  Rep.,  943 ; 
International  &  G.  N.  R.  R.  Co.  v.  Erwin,  67  S.  W.  Rep.,  466;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Reitz,  65  S.  W.  Rep.,  1088. 

Cureton  &  Cureton,  for  appellee. — ^Where  the  evidence  shows  that  at 
a  crossing  the  defendant  railway  company  has  maintained  worn  out  and 
defective  stock  gaps  leading  into  the  right  of  way,  and  stock  are  in 
the  habit  of  crossing  over  the  same  into  the  right  of  way  to  eat  Johnson 
grass  growing  therein,  and  that  afterwards  two  of  the  horses  are  struck 
by  the  defendant's  trains  either  on  the  gap  or  in  the  act  of  going  onto 
the  same,  the  issue  as  to  whether  or  not  the  maintainance  of  the  defec- 
tive gap  is  negligence,  and  whether  or  not  such  negligence  is  the  proxi- 
mate cause  of  the  death  of  the  animals  is  a  question  to  be  submitted  to 
the  jury,  and  where  the  same  has  been  submitted,  and  by  the  jury  re- 
solved against  the  defendant,  it  is  not  error  to  overrule  the  defendant's 
motion  for  new  trial.  Rev.  Stats.,  arts.  4527,  4525,  4528,  4523;  Inter- 
national &  G.  N.  Ry.  Co.  V.  Richmond,  67  S.  W.  Rep.,  1031 ;  Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Cash,  28  S.  W.  Rep.,  387;  International  &  G.  N. 
Ry.  Co.  V.  Erwin,  67  S.  W.  Rep.,  466. 

Where  the  evidence  shows  that  the  defendant's  right  of  way  was  not 
fenced  at  the  place  of  killing  of  the  animals  in  question,  and  that  the 
same  could  have  been  fenced  by  the  defendant,  and  that  the  leaving 
of  the  same  unfenced  was  its  voluntary  act,  then  the  defendant  would 
be  liable  for  the  killing  of  the  animals  at  such  place,  and  it  is  not  error 
to  overrule  a  motion  for  new  trial,  where  the  issue  has  been  submitted  to 
a  jury,  and  a  verdict  returned  in  favor  of  the  plaintiff.  Rev.  Stats.,  art. 
4528. 

SPEER,  Associate  Justice. — Appellee  sued  appellant  in  the  Justice 
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Court  to  recover  the  value  of  two  animals  alleged  to  have  been  killed 
by  the  trains  of  appellant  company;  The  case  was  subsequently  carried 
to  the  County  Court  by  appeal,  and  a  trial  there  resulted  in  a  verdict 
and  judgment  in  appellee's  favor  for  the  sum  of  $106,  from  which 
judgment  this  appeal  is  prosecuted. 

Among  other  things  the  court  instructed  the  jury  as  follows :  "You 
are  instructed  that  a  railroad  company  is  liable  to  the  owner  for  the 
value  of  stock  killed  by  its  locomotive  and  cars  in  running  over  its  rail- 
way. If  the  railroad  company  fence  in  its  road,  it  shall  only  be  liable 
for  injury  resulting  from  want  of  ordinary  care  on  its  part.  If  a  rail- 
road kills  stock  at  a  public  or  private  crossing  it  is  not  liable  unless 
such  killing  resulted  from  the  failure  on  its  part  to  exercise  ordinary 
care  to  prevent  same."  The  first  part  of  this  charge  is  not  applicable 
to  this  case.  It  appears  to  be  a  statement  of  the  statute  defining  the 
liability  of  railway,  companies  for  stock  killed  by  their  trains.  In  this 
case  it  is  undisputed  that  appellant  had  fenced  its  right  of  way,  and  for 
the  court  to  instruct  the  jury,  notwithstanding  this,  that  a  railroad  com- 
pany is  liable  to  the  owner  for  the  value  of  stock  killed  by  its  locomotives 
and  cars  in-  running  over  its  railway,  is  possibly  misleading,  and  such 
feature  should  be  omitted  from  the  charge  in  another  trial.  Whether 
the  same  would  itself  work  a  reversal  of  the  case  we  need  not  decide. 

There  was  error  in  the  following  section  of  the  court's  charge:  "If 
you  believe  from  the  evidence  that  about  March  17,  1903,  and  June  5, 
1903,  the  defendant  in  McLennan  County,  Texas,  ran  its  locomotive  or 
cars  against  and  killed  plaintiff's  horses,  or  either  of  them,  as  alleged, 
and  at  a  point  where  its  right  of  way  was  not  fenced  and  where  public 
necessity  or  convenience  did  not  require  that  it  be  unfenced,  you  will 
find  for  plaintiff  in  such  sura,"  etc.  We  think  the  effect  of  the  undis- 
puted evidence  is  to  show  that  the  place  where  the  animals  entered  upon 
the  track  was  such  a  public  crossing  as  appellant  would  not  be  allowed 
to  fence  up,  and  the  issue  submitted  in  the  charge,  therefore,  was  not 
raised  by  the  evidence.  Under  it  the  jury  was  authorized  to  find  against 
appellant  if  it  could  have  fenced  the  crossing. 

W^e  have  also  been  unable  to  find  in  the  record  any  evidence  suflScient 
to  justify  the  court's  charge,  imposing  upon  the  operatives  of  appellant's 
train  the  duty  to  exercise  ordinary  care  to  avoid  running  down  appellee's 
horses  after  they  were  discovered  on  the  track.  No  witness  testified  to 
having  seen  the  animals  killed.  The  track  is  straight  for  a  great  dis- 
tance on  either  side  of  the  crossing  at  or  near  which  they  were  killed, 
but  that  circumstance  is  not  itself  suflScient,  even  when  aided  by  the 
presumption  that  appellant's  servants  were  performing  their  duty  in 
keeping  a  lookout  ahead,  to  raise  the  inference  that  they  saw  appellee's 
horses  on  the  track  in  time  to  have  avoided  injuring  them.  There  is  a 
complete  absence  of  evidence  to  show  that  the  horses,  or  either  of  them, 
had  been  on  the  track  for  such  a  length  of  time  as  to  warrant  the  infer- 
ence that  appellant's  employes  operating  the  train,  saw  them.  On  the 
contrary,  the  testimony  tends  to  show  that  the  animals  had  just  gone 
upon  the  track  at  the  point  where  it  enters  an  enclosure,  and  were  in 
the  act  of  crossing  over  appellant's  defective  stock  gap,  when  they  were 
struck,  the  one  by  a  northbound  and  the  other  by  a  southbound  train. 
Both  animals  seem  to  have  been  at  or  near  the  same  point  when  killed. 
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The  Siune  remarks  also  apply  to  the  latter  part  of  the  same  paragraph 
of  the  charge,  wherein  the  company's  operatives  were  required  to  use 
"ordinary  care  to  prevent  injuring  them,  if  it  appears  they  are  likely  to 
put  themselves  in  a  place  of  danger." 

Under  the  facts  as  shown  in  this  record,  appellee  would  only  be  en- 
titled to  recover  upon  a  finding  to  the  eflfect  that  appellant  was  negli- 
gent in  maintaining  its  stock  gap  in  a  defective  condition,  and  that  its 
negligence  in  this  respect  was  the  proximate  cause  of  the  injury  to  his 
horses.  The  question  of  negligence  upon  the  part  of  appellant's  train 
operatives  at  the  time  of  the  accident  seems  not  to  be  raised  by  the 
evidence. 

For  the  errors  discussed,  the  judgment  is  reversed  and  the  cause  re- 
manded for  another  trial. 

Reversed  and  remanded. 


M.  L.  Tyson  v.  Jackson  Bros. 

Decided  December  9,  1906. 

1. — ^Personal  Promise  of  Agent — Liability — ^Pleading. 

It  appearing  from  the  pleading  of  the  defendant  in  reconvention  that  the 
promise  of  the  plaintiffs  to  keep  on  liand  and  furnish  such  extras  as  might  be 
needed  for  the  machinery  which  plaintiffs,  as  agents  for  a  manufacturing  com- 
pany, sold  to  defendant,  was  the  personal  promise  of  plaintiffs,  it  was  error 
to  sustain  an  exception  to  said  pleading  on  the  ground  that  defendant's  cause 
of  action  for  breach  of  said  promise  was  against  the  principal  and  not  against 
the  agents. 

2. — Same — Consideration. 

The  commission  received  by  such  agents  on  the  sale  to  defendant  was  a 
sufficient  consideration   for  said  promise. 

3. — Statute  of  Frands — ^Pleading. 

A  pleading  which  alleges  a  promise  to  answer  for  the  default  of  another 
need  not  show  that  said  promise  was  in  writing. 

4. — Set-off— Note— TJnliqnidated  I>amages. 

In  a  suit  on  a  note  a  counterclaim  for  unliquidated  damages  arising  out 
of  the  same  transaction  in  which  the  note  sued  on  was  executed,  is  permissible. 

Appeal  from  the  District  Court  of  Wilbarger  County.  Tried  below  be- 
fore Hon.  S.  P.  Huff. 

Tolbert  &  Berry,  for  appellant. 

No  brief  for  appellees. 

STEPHENS,  Associate  Justice. — The  court  erred  in  sustaining 
the  third,  fourth,  fifth,  seventh,  eighth  and  ninth  special  exceptions  of 
plaintiffs  below  to  the  defendant's  pleadings.  The  cause  of  action  set 
up  in  the  answer,  at  least  insofar  as  it  was  alleged  that  the  plaintiffs 
had  undertaken  to  keep  on  hand  and  furnish  extras,  was  not,  as  asserted 
in  the  third  exception,  against  the  Avery  Manufacturing  Company,  for 
whom  they  acted  in  selling  the  machinery  for  which  the  note  declared 
on  was  given,  but  against  the  plaintiffs  themselves. 
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The  commiBsioii  on  the  sale  was  a  sufficient  consideration  for  this 
individual  promise  on  the  part  of  the  plaintiffs^  which,  as  alleged,  was 
not  made  in  behalf  of  the  manufacturing  company,  but  by  the  plaintiffs 
personally  or  individually,  and  for  this  reason  the  fourth  exception 
should  not  have  been  sustained. 

A  pleading  which  alleges  a  promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another,  is  not  subject  to  demurrer  merely  because 
it  fails  to  show  that  such  promise  was  made  in  writing,  and  for  this 
reason  the  fifth  ^exception  should  not  have  been  sustained. 

The  plaintiffs  were  not  relieved  of  their  undertaking  to  furnish  ex- 
tras merely  because  the  breaking  of  the  several  pieces  of  the  machinery 
mentioned  in  the  defendant's  answer  may  not  have  been  due  to  negli- 
gence or  innate  defects.  Their  promise  had  no  such  qualification.  For 
this  reason  the  seventh  and  eighth  exceptions  should  not  have  been 
sustained. 

The  ninth  should  have  been  overruled,  because  the  counter-claim 
pleaded  by  defendant  arose  out  of  the  same  transaction  in  which  the 
note  declared  on  had  been  executed,  and  appellant's  answer  was  not  sub- 
ject to  the  criticism  that  it  attempted  to  set  off  against  a  liquidated 
demand  a  claim  for  uncertain  or  unliquidated  damages. 

Reversed  and  remanded. 


J.  J.  Bond  v.  Mary  Bond. 

Decided  December  0,  1906. 

1. — ^Divorce— Alimony. 

There  is  no  such  thing  as  permanent  alimony  in  this  State. 

2. — Same— Snpport  of  Xinor  CMldren — Liability  of  Father. 

The  father  is  primarily  liable  for  the  support  of  his  minor  children,  and 
this  liability  continues,  notwithstanding  a  decree  of  divorce  between  the  parents. 

S. — Same — ^Deeree  of  Court — ^Konthly  Allowance. 

The  court  granting  a  decree  of  divorce  has  no  authority  to  award  a  monthly 
allowance  to  a  minor  child  of  the  parties. 

Appeal  from  the  District  Court  of  Palo  Pinto  County.  Tried  below 
before  Hon.  W.  J.  Oxford. 

J.  T.  Ranspot  and  W.  H.  Penix,  for  appellant. — The  courts  of  this 
State  are  witiiout  authority  to  decree  a  permanent  monthly  allowance 
to  a  child  in  a  divorce  proceeding,  against  the  father,  for  a  long  series 
of  years,  when  the  care  and  custody  of  the  said  child  has  been  awarded 
to  its  mother.  Pape  v.  Pape,  35  S.  W.  Sep.,  479;  Ex  parte  Ellis,  40 
S.  W.  Rep.,  275;  Ex  parte  Qerrish,  67  S.  W.  Rep.,  1123;  Lignon  v. 
Lignon,  87  S.  W.  Rep.,  838. 

W.  P.  Gxbbs  and  Albert  Stevenson,  for  appellee. — The  court  had  the 
Vol.  XLI.  Civil— 9. 
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power  to  decree  a  monthly  allowance  for  the  support  of  the  child  and 
did  not  err  in  submitting  the  question  of  the  proper  amount  to  the  jury. 
Boyd  V.  Boyd,  54  S.  W.  Rep.,  380;  Schultze  v.  Schultze,  66  S.  W.  Rep., 
56;  Fitts  v.-  Fitts,  14  Texas,  444,  454;  DeFee  v.  DeFee,  51  S.  W.  Rep., 

274. 

SPEER,  Associate  Justice. — This  is  an  appeal  from  a  judgment 
dissolving  the  bonds  of  matrimony  between  appellant  and  appellee,  not 
complaining  of  the  decree  of  divorce,  however,  but  an  incidental  decree . 
awarding  to  Alice  lone  Bond,  the  only  child  of  the  parties  to  this 
appeal,  the  sum  of  $5  per  month  for  support,  maintenance  and  educa- 
tion until  she  shall  arrive  at  the  age  of  eighteen  years. 

Article  2980,  Sayles'  Civil  Statutes,  directs  the  manner  of  the  dis- 
position of  the  property  upon  a  decree  of  divorce,  and  is  as  follows: 
"The  court  pronouncing  a  decree  of  divorce  from  the  bonds  of  matrimony 
shall  also  decree  and  order  a  division  of  the  estate  of  the  parties  in 
such  way  as  to  the  court  shall  seem  just  and  right,  having  due  regard 
to  the  rights  of  each  party  and  their  children,  if  any;  provided,  however, 
that  nothing  herein  contained  shall  be  construed  to  compel  either  party 
to  divest  himself  or  herself  of  the  title  to  real  estate/'  Article  2985 
provides,  "Pending  any  suit  for  a  divorce,  the  court  or  the  judge  thereof, 
may  make  such  temporary  orders  respecting  the  property  and  parties 
as  may  be  deemed  necessary  and  equitable,*'  and  the  succeeding  article 
that,  "if  the  wife,  whether  complainant  or  defendant,  has  not  sufficient 
income  for  her  maintenance  during  the  pendency  of  a  suit  for  divorce, 
the  judge  may,  either  in  term  time  or  vacation,  after  due  notice,  allow 
her  a  sum  for  her  support  in  proportion  to  the  means  of  the  husband, 
until  a  final  decree  shall  be  made  in  the  case."  Article  2987  provides: 
"The  courts  aforesaid  shall  have  power  in  all  cases  of  separation  between 
man  and  wife  to  give  the  custody  and  education  of  the  children  to  either 
father  or  mother,  as  to  the  court  shall  seem  right  and  proper,  having  re- 
gard to  the  prudence  and  ability  of  the  parents  and  the  age  and  sex 
of  the  child  or  children,  to  be  determined  and  decided  on  the  petition 
of  either  party;  and  in  the  meantime  to  issue  any  injunction  or  make 
any  order  that  the  safety  and  well-being  of  any  such  children  may  re- 
quire." 

These  articles  confer  all  the  power  which  the  District  Court  may  exer- 
cise in  making  provision  for  the  support  of  the  children  upon  disso- 
lution of  the  marriage  relation.  The  allowance  can  not  be  treated  as 
alimony  to  the  wife,  because  by  the  very  terms  of  the  article  quoted, 
such  an  allowance  continues  only  until  a  final  decree  shall  be  made 
in  the  case.  There  is  no  such  thing  in  this  State  as  permanent  alimony. 
Pape  V.  Pape,  13  Texas  Civ.  App.,  99,  35  S.  W.  Rep.,  479;  Ex  parte 
Ellis,  37  Texas  Crim.  Rep.,  539,  40  S.  W.  Rep.,  275;  Ex  parte  Ger- 
rish,  57  S.  W.  Rep.,  1123;  Boyd  v.  Boyd,  22  Texas  Civ.  App.,  200, 
54  S.  W.  Rep.,  380;  Speer,  Law  of  Married  Women,  par.  357-9.  Article 
2980  seems  more  nearly  to  authorize  such  a  judgment  than  any  other, 
but  an  examination  of  it  will  show  that  the  rights  of  the  children  of 
the  union  ought  to  be  conserved,  not  by  a  fixed  charge  against  either 
the  father  or  mother,  but  in  the  division  of  the  estate  of  the  parties. 
The  father  is  primarily  liable  for  the  support  of  his  children  during 
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their  infancy,  and  this  liability  continues,  notwithstanding  a  decree 
of  divorce  between  the  parents  of  such  children,  and  since  our  statute.* 
do  not  undertake  to  fix  any  liabilities  beyond  this  general  liability 
upon  a  dissolution  of  the  marriage  relation,  the  order  of  the  court 
should  not  do  so.  We  have  found  no  authority  in  this  State  which 
would  authorize  such  a  decree.  See  authorities  above  cited.  Also  Lig- 
non  V.  Lignon,  87  S.  W.  Rep.,  838.  It  is  therefore  ordered  that  insofar 
as  the  judgment  requires  appellant  to  pay  the  sum  of  $5  per  month 
for  the  support  of  his  infant,  the  same  is  reversed  and  here  rendered 
in  his  favor.  The  decree  of  divorce  is  not  attacked  and  is  in  no  manner 
disturbed. 

Reversed  and  rendered  in  part  and  affirmed  in  part. 


Dallas  Consolidated  Electric  Street  Railway  Company  v.  J.  J. 

McAllister. 

Decided  December  9,  1905. 

1. — ^Personal  Injury — Speoifle  Allegationg. 

In  stating  his  injuries  the  plaintiff  should  set  out  the  actual  known  facts 
of  injury  and  their  consequences.  They  should  be  alleged  with  as  much  rea- 
sonable certainty  as  their  character  and  nature  permit,  so  as  to  advise  the 
opposite  party  of  the  extent  of  the  injury,  the  basis  for  damages,  and  the 
character  of  proof  to  expect. 

2. — ContTadicting  One's  Own  Witness. 

A  party  to  a  suit  will  not  be  permitted  to  impeach  the  general  reputation 
of  his  witness  for  truth  and  veracity;  but  he  may,  for  the  purpose  of  refreshing 
the  memory  of  the  witness  and  awakening  his  conscious,  ask  him  if  he  did  not- 
on  a  particular  occasion  make  a  contrary  statement;  and  if  he  denies  it,  the 
party  will  be  permitted  to  prove  the  same. 

8. — Remarks  of  the  Conrt  Prejndlolal  to  Conniel. 

Remarks  of  the  court  in  the  hearing  of  the  jury  concerning  counsel,  con- 
sidered and  held  calculated  to  reflect  upon  the  counsel  and  prejudice  his  client's 
cause,   and  therefore   reversible   error. 

4. — Contribntory  Kegligenoe— Defense— Pleading  and  Evldenoe. 

Defendant  by  its  pleading  charged  the  plaintiff  with  contributory  negli- 
gence in  attempting  to  alight  from  a  moving  car;  the  evidence  tended  to  dis- 
close only  this  ground  of  negligence  against  the  plaintiff;  the  court  required 
the  jury  to  find  (1)  that  plaintiff  was  injured  in  attempting  to  alight  from 
the  moving  car;  (2)  that  his  so  doing  was  negligence;  and  (3)  that  such 
n^ligence  contributed  to  his  injuries.  Held,  error.  If  plaintiff  was  injured 
in  alighting  from  the  car,  and  such  act  was  negligence,  he  could  not  recover, 
and  in  requiring  the  jury  to  find  that  such  act  contributed  to  his  injury  the 
charge  submitted  an  issue  not  raised  by  the  pleading  or  evidence. 

5.— Expense  for  Medicine. 

There  being  no  evidence  that  the  expense  for  medicine  was  reasonable  it 
should  not  have  been  submitted  to  the  jury. 

Appeal  from  the  District  Court  of  Dallas.    Tried  below  before  Hon. 
Richard  Morgan. 
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Finley,  Knight  &  Harris,  for  appellant. — The  pleading  should  set 
forth  with  reasonable  clearness  and  '^ertainty  the  nature,  character 
and  extent  of  the  injury  alleged  to  have  been  sustained,  and  the  alle- 
gations of  the  injuries  alleged  to  have  been  sustained  by  appellee  being 
general,  vague  and  uncertain,  the  special  exceptions  challenging  the 
sufficiency  of  such  allegations  should  have  been  sustained  and  those 
portions  of  the  pleadings  stricken.  San  Antonio  &  A.  P.  Ry.  v.  Ad- 
ams, 24  S.  W.  Rep.,  839;  Dallas  Street  Ry.  v.  Ison,  83  S.  W.  Rep.,  408; 
City  of  Marshall  v.  McAllister,  43  S.  W.  Rep.,  1043. 

Where  a  witness  unexpectedly  gives  material  evidence  against  the  party 
calling  him,  such  party  may,  for  the  purpose  of  refreshing  the  memory 
of  the  witness  and  awakening  his  conscience,  ask  him  if  he  did  not 
on  a  particular  occasion  make  a  contrary  statement.  30  Am.  &  Eng. 
Enc.  of  Law,  2d  ed.,  pp.  1130-1132,  and  authorities  cited;  Code  of 
Criminal  Procedure,  art.  795;  Gulf,  C.  &  S.  F.  Ry.  v.  Mitchell,  51  S. 
W.  Rep.,  663 ;  Parlin  &  Orendorff  Co.  v.  Miller,  60  S.  W.  Rep.,  883 ; 
Hall  V.  Clountz,  63  S.  W.  Rep.,  942. 

It  is  prejudicial  error  for  the  trial  judge,  in  the  presence  and  hearing 
of  the  jury,  to  use  language  to  or  concerning  counsel  engaged  in  the  trial 
of  a  case,  which  has  a  tendency  to  bring  said  attorney  into  contempt 
before  the  jury,  or  which  tends  to  prejudice  him  before  the  jury,  or 
to  disparage  him  in  the  eves  of  the  jury.  16  Am.  &  Eng.  Enc.  of  Law 
(Old  Ed.),  522;  21  Enc.  Plead,  &  Prac,  974;  McDuflP  v.  Detroit  Even- 
ing Journal,  47  N.  W.  Rep.,  671 ;  Williams  v.  West  Bay  City,  78  N.  W. 
Rep.,  328;  Walker  v.  Coleman,  40  Pac.  Rep.,  641;  Cone  v.  Citizens' 
Bank,  46  Pac.  Rep.,  415;  House  v.  State,  57  S.  W.  Rep.,  825. 

The  pleadings  and  evidence,  so  far  as  the  issue  of  contributory  negli- 
gence was  involved,  only  raised  the  issue  whether  plaintiff  attempted 
to  alight  from  the  car  while  it  was  in  motion,  and  whether  such  act 
was  negligence  on  his  part.  It  was  therefore  confusing,  misleading  and 
erroneous,  as  submitting  an  issue  not  raised  by  the  pleadings  and  evi- 
dence, to  require  the  jury  to  find  whether  such  act  charged  to  be  negli- 
gence contributed  to  plaintiff's  injury.  Texas  &  Pac.  Ry.  v.  McCoy, 
90  Texas,  264;  Gulf,  C.  &  S.  F.  Ry.  v.  Rowland,  90  Texas,  365; 
El  Paso  &  S.  W.  Rv.  v.  Vizard,  13  Texas  Ct.  Rep.,  448;  Gulf,  C.  &  S.  F. 
Ry.  V.  Hill,  70  S.  W.  Rep.,  107;  Gulf,  C.  &  S.  F.  Ry.  v.  Brvant,  66  S. 
W.  Rep.,  808;  Mercher  v.  Texas  Midland  Rv.,  85  S.  W.  Rep.,  470; 
Ebert  v.  Gulf,  C.  &  S.  F.  Ry.,  49  S.  W.  Rep.,  1105;  Wilcox  v.  San 
Antonio  &  A.  P.  Ry.,  33  S.  W.  Rep.,  381 ;  Railway  v.  I^vett,  74  S.  W. 
Rep.,  570;  Dallas  St.  Ry.  v.  Ison,  83  S.  W.  Rep.,  408. 

Where  the  court  in  one  portion  of  his  charge  erroneously  presents 
for  the  determination  of  the  jury  a  question  not  in  issue,  such  error 
is  not  cured  or  rendered  harmless  by  a  correct  presentation  of  the  ques- 
tion in  another  portion  of  the  charge.  The  jury  is  not  required  to 
reconcile  conflicting  charges.  Baker  v.  Ash,  80  Texas,  361;  Edwards 
V.  Dickson,  66  Texas,  615;  Snyder  v.  Morris,  38  S.  W.  Rep.,  219; 
Gonzales  v.  Adoue,  94  Texas,  125;  Missouri,  K.  &  T.  Ry.  v.  Mills,  65 
S.  W.  Rep.,  75;  Liverpool  Ins.  Co.  v.  Joy,  62  S.  W.  Rep.,  546;  Inter- 
national &  G.  N".  Ry.  V.  Lehman,  66  S.  W.  Rep.,  215;  Burnett  v.  Lem- 
bach,  39  S.  W.  Rep.,  1015;  International  &  G.  N.  By.  v.  Welch,  86 
Texas,  203. 


1905.]    Dallas  Consolidated  Elec.  St.  Ry.  Co.  v.  McAllister.    133 

Hall,  Flippen  &  McCormick,  for  appellee. — That  the  allegations  of 
the  petition  in  connection  with  the  trial  amendment  were  sufficiently 
certain,  cited:  Western  U.  Tel.  Co.  v.  Carter,  21  S.  W.  Rep.,  688; 
Hicherson  v.  Moody,  42  S.  W.  Rep.,  317;  Land  v.  Klein,  50  S.  W.  Rep., 
638;  Pullman  Car  Co.  v.  Nelson,  54  S.  W.  Rep.,  624;  Alexander  v. 
McGaffey,  12  Texas  Ct.  Rep.,  568. 

The  examination  of  said  witness  Bishop  was  permitted  sufficiently 
to  afford  him  an  opportunity  to  say  whether  or  not  he  had  made  con- 
tradictory statements  and  to  correct  or  explain  any  contradiction  be- 
tween his  testimony  on  the  stand  and  previous  statements  claimed 
to  have  been  made  by  him  to  defendant's  counsel,  R.  E.  L.  Knight 
and  its  agent,  H.  H.  Jones.  Blooming  Grove  Cotton  Oil  Co.  v.  First 
Nat.  Bank,  56  S.  W.  Rep.,  553;  Nunn  v.  Mayes,  30  S.  W.  Rep.,  480; 
Texas  &  Pac.  Coal  Co.  v.  Lawson,  31  S.  W.  Rep.  848;  Denison  Elec. 
Ry.  V.  O'Malley,  45  S.  W.  Rep.,  227;  30  Am.  &  Eng.  Ency.  Law  (2d  ed.), 
p.  1123   (d),  and  cases  cited. 

That  the  language  of  the  court  complained  of  was  harmless  and  did 
not  prejudice  defendant's  case  before  the  jury:  Dallas  Street  Ry.  v. 
Broadhurst,  5  Texas  Ct.  Rep.,  78-79 ;  Alexander  v.  McGaflfey,  12  Texas 
Ct.  Rep.,  569. 

When  contributory  negligence  is  relied  upon  as  a  defense  and  sup- 
ported by  proof  the  issue  should  be  submitted  to  the  jury.  Only  in  case 
where  the  existence  of  the  acts  claimed  to  be  negligent  are  proved  to 
have  so  contributed,  or,  from  the  physical  circumstances  proven,  inevit- 
ably and  as  a  matter  of  law  had  that  eifect,  and  where  therefore  the 
only  question  is  as  to  whether  or  not,  under  the  circumstances  of  the 
case,  said  acts  were  negligent,  is  it  improper  to  also  submit,  as  a  question 
of  fact  to  be  determined  by  the  jury,  whether  or  not  said  acts  contrib- 
uted to  the  injury.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Gormlev,  35  S.  W. 
Rep.,  489;  International  &  G.  N.  v.  Neff,  87  Texas,  307;  International 
&  G.  N.  Ry.  Co.  V.  Sein,  et  al.,  87  Texas,  310;  Gulf,  C.  &  S.  P.  Rv. 
Co.  V.  Allbright,  26  S.  W.  Rep.,  251 ;  Houston  &  G.  N.  R.  R.  v.  Randafl, 
50  Texas,  260;  Murray  v.  Gulf,  C.  &  S.  P.  Ry.  Co.,  73  Texas,  7,  8; 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Taliaferro,  19  S.  W.  Rep.,  432;  Texas 
&  P.  Ry.  Co.  V.  Geiger,  79  Texas,  21 ;  International  &  G.  N.  v.  Ormond, 
64  Texas,  489;  Martin  v.  Texas  &  Pac.  Ry.  Co.,  87  Texas,  121;  Hoover 
V.  Texas  &  Pac.  Ry.  Co.,  61  Texas,  505 ;  International  &  G.  N.  Ry.  Co. 
V.  Garcia,  75  Texas,  591 ;  Texas  &  Pac.  Ry.  Co.  v.  McCov,  90  Texas. 
264;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Rowland,  90  Texas,  365;  Culpepper  v. 
International  &  G.  N.  Ry.  Co.,  90  Texas,  627;  Gulf,  C.  &  S.  P.  Ry. 
Co.  V.  Hill,  70  S.  W.  Rep.,  107;  Thomp.  on  Neg.  (2d  ed.),  sees.  2922- 
2926. 

BOOKHOUT,  Associate  Justice. — This  is  a  suit  instituted  for  dam- 
ages on  account  of  personal  injuries  alleged  to  have  been  sustained  bv 
appellee  on  January  15,  1904,  while  attempting  to  alight  from  one  of 
defendant's  cars  at  a  point  on  its  track  near  the  intersection  of  Cedar 
Springs  road  and  Argyle  avenue. 

Defendant  answered  by  general  and  special  exceptions,  general  denial 
and  a  plea  of  contributory  negligence.  A  trial  resulted  in  a  verdict  and 
judgment  for  plaintiff  for  $2,500  and  defendant  appeals. 
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Appellant  groups  its  first,  second  and  third  assignments,  which  com- 
plain of  the  court's  action  in  overruling  certain  special  exceptions,  and 
submits  as  a  proposition  thereunder,  that  the  pleadings  should  set  forth 
with  reasonable  clearness  and  certainty  the  nature,  character  and  extent 
of  the  injury  alleged  to  have  been  sustained  and  that  inasmuch  as  the 
allegations  in  the  petition  in  this  respect  are  general,  vague  and  un- 
certain its  special  exceptions  challenging  the  sufficiency  of  these  alle- 
gations should  have  been  sustained. 

The  petition  alleges  that  by  reason  of  the  accident  appellee  was  per- 
manently injured  in  the  back,  spine,  eyes,  ears,  head,  neck,  breast,  arms 
and  in  the  bones,  muscles  and  arteries  of  his  body.  In  his  trial  amend- 
ment he  alleges  that  "he  was  seriously  and  permanently  injured  in  his 
right  shoulder,  which  was  broken  by  said  fall,  and  the  bones,  all  of  them, 
in  his  shoulder  were  broken  and  crushed  and  the  muscles,  all  of  them, 
in  his  said  shoulder  were  wrenched,  lacerated  and  bruised  so  that  in- 
flammation was  caused,  accompanied  by  discoloration  and  soreness,  caus- 
ing great  pain  and  mental  anguish ;  that  the  leaders  and  muscles  of  his 
right  arm,  and  all  of  them,  extending  to  and  into  his  right  hand  were 
wrenched,  strained  and  torn  and  he  has  permanently  lost  the  use  of  said 
right  arm  and  hand  for  any  character  of  labor  by  reason  of  said  injuries 
resulting  in  permanent  stiifening  and  dislocation  of  all  of  said  bones 
and  muscles  of  the  right  shoulder,  arm  and  hand,  and  rendering  all 
of  said  members  and  parts  of  the  body  permanently  numb  and  useless 
for  any  character  of  labor;  that  the  muscles  of  the  right  side,  neck  and 
back  and  all  of  them,  were  wrenched  and  strained  by  said  fall,  causing 
great  pain  and  suffering  for  a  period  of  about  two  months  after  said  fall, 
but  same  were  not  permanent,  and  that  his  hearing  which  was  before 
the  accident  defective,  was  by  the  said  fall  seriously  impaired  and 
rendered  less  acute;  and  that  by  reason  of  said  fall  and  injuries  he  has 
become  an  invalid  and  cripple  for  and  during  his  natural  life.^' 

Neither  the  original  petition  nor  the  trial  amendment  anywhere  al- 
leged the  nature,  character  and  extent  of  the  injuries  to  the  spine,  eyes, 
ears,  head,  neck  and  breast;  nor  is  it  alleged  that  a  more  specific  de- 
scription of  said  injuries  could  not  be  given. 

In  stating  his  injuries  the  plaintiff  should  set  out  the  actual  known 
facts  of  injury  and  their  consequences.  They  should  be  alleged  with 
as  much  reasonable  certainty  as  their  character  and  nature  permit,  so 
as  to  advise  the  opposite  party  of  the  extent  of  the  injury,  the  basis 
for  damages  and  the  character  of  proof  to  expect.  If  the  nature,  extent 
and  character  of  the  injuries  can  not,  for  any  reason,  be  stated  then  the 
petition  should  so  state.  San  Antonio  &  A.  P.  Ry.  v.  Adams,  24  S.  W. 
Rep.,  839;  Dallas  Street  Ry.  v.  Ison,  83  S.  W.  Rep.,  408;  City  of 
Marshall  v.  McAllister,  43  S.  W.  Rep.,  1043.       . 

Tested  by  this  rule,  the  general  allegation  of  injuries  to  the  back, 
spine,  eyes,  head,  neck  and  breast  were  insufficient,  as  being  too  general, 
when  challenged  in  that  particular  by  a  special  demurrer,  and  as  to  these 
the  special  demurrer  should  have  been  sustained.  However,  the  only 
testimony  offered  as  to  such  injuries,  was  that  of  the  appellee,  that  it 
"made  him  weak  all  over,"  and  that  of  Dr.  Armstrong,  that  "appellee 
had  a  broken  bone  in  the  upper  part  of  his  arm,  and  that  he  was 
bruised  up  on  that  side."     The  specific  injuries  set  out  in  the  trial 
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amendment,  were  sufBcient  to  admit  this  testimony  and  hence  the  ruling 
on  the  special  demurrer  becomes  harmless. 

The  fourth  and  fifth  assignments  challenges  the  court's  ruling  in  re- 
fusing to  permit  defendant's  counsel  to  ask  his  witness,  Bishop,  if  he  did 
not  on  the  day  after  the  accident,  at  the  home  of  Mr.  John  Fields, 
state  to  H.  H.  Jones  that  the  car  stopped  in  front  of  the  church; 
that  he  looked  back  and  saw  Mr.  McAllister  getting  up  about  sixty  feet 
back  of  the  car  after  it  had  stopped  in  front  of  the  church.  That  at  the 
time  Mr.  McAllister  was  nearer  Oak  Lawn  Avenue  than  he  was  to 
Argyle  Avenue;  that  the  conductor  got  a  signal  to  stop  just  as  the 
car  turned  onto  Cedar  Springs  road  off  of  Argyle,  and  that  the  car  was 
slowing  up  as  it  passed  where  he  saw  McAllister  getting  up.  It  was  made 
to  appear  that  counsel  was  surprised  at  the  testimony  of  the  witness, 
in  that  his  testimony  on  the  stand  was  materially  different  from  his 
statements  prior  to  the  trial.  The  plaintiff's  counsel  objected  to  the 
question  and  answer  on  the  ground  that  the  defendant  could  not  im- 
peach its  own  witness.  The  objection  was  sustained  and  defendant 
took  an  exception,  which  is  made  the  basis  of  its  fourth  assignment. 

The  same  counsel  then  proposed  to  show  by  his  witness,  Bishop,  that 
about  thirty  minutes  before  being  placed  upon  the  stand  he  took  a  pencil 
and  made  a  diagram  of  Argyle  Avenue,  Cedar  Springs  road  and  Oak 
Lawn  Avenue  and  indicated  thereon  where  Mr.  McAllister  fell,  showing 
that  he  fell  just  ten  feet  north  of  Oak  Lawn  Avenue,  and  that  said 
diagram  was  still  in  the  witness  room.  This  testimony  was  objected  to 
on  the  ground  that  defendant  could  not  impeach  its  own  witness.  The 
objection  was  sustained  and  defendant  excepted  and  the  ruling  is  made 
the  ground  of  the  fifth  assignment.  The  witness  testified  on  the  stand 
that  the  accident  occurred  just  as  the  car  came  off  the  curve  leading 
from  Argyle  Avenue  to  Cedar  Springs  road.  The  theory  of  the  de- 
fendant was  that  the  accident  occurred  about  ten  feet  north  of  Oak 
Lawn  Avenue  and  as  the  car  was  slowing  up  and  that  the  witness  had 
repeatedly  so  stated  prior  to  the  trial.  It  seems  clear  that  a  party  to  a  suit 
will  not  be  permitted  to  impeach  the  general  reputation  of  his  witness 
for  truth  and  veracity.  But  if  a  witness  unexpectedly  gives  material 
evidence  against  the  party  who  called  him,  such  party  may,  for  the 
purpose  of  refreshing  the  memory  of  the  witness  and  awakening  his 
conscience,  ask  him  if  he  did  not  on  a  particular  occasion  make  a  contrary 
statement  30  Am.  &  Eng.  Enc.  of  Law,  2d  ed.,  pp.  1130-1132,  and  au- 
thorities cited;  Code  of  Crim.  Proceed.,  art.  795:  Gulf,  C.  &  S.  F.  Ky. 
V.  Mitchell,  51  S.  W.  Rep.,  663 ;  Parlin  &  Orendorff  Co.  v.  Miller,  60 
S.  W.  Sep.,  883;  Hall  v.  Clountz,  63  S.  W.  Rep.,  942.  Whether  or  not 
after  the  witness  denies  the  making  of  such  prior  statements,  the  party 
will  be  permitted  to  prove  the  same,  is  a  question  upon  which  there 
exists  a  diversity  of  opinion,  many  courts  holding  such  testimony  not 
admissible.  Gillett  Ind.  &  Col.  Ev.,  sec.  89.  In  this  State,  however, 
the  evidence  is  held  admissible.  Southwestern  Coal  &  Imp.  Co.  v. 
Rohr,  15  Texas  Civ.  App.,  404;  Hord  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  76 
S.  W,  Rep.,  227.  See,  also  authorities  first  above  cited.  The  witness 
Jones  was  permitted  to  testify  to  the  statements  made  by  the  witness 
Bishop  at  the  home  of  John*  Fields  the  next  day  after  the  accident, 
as  to  how  it  occurred,  and  these  statements  differed  materially  from  the 
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testimony  of  the  witness  on  the  trial.  Mr.  Knight  was  also  introduced 
and  testified  to  statements  made  to  him  by  the  witness  about  one  hour 
before  testifying  in  the  ease  as  to  how  the  accident  occurred,  and  these 
statements  differed  from  the  testimony  of  the  witness  on  the  stand. 

It  is  insisted  by  appellee  that  this  evidence  made  the  court's  ruling 
in  refusing  to  permit  the  witness  Bishop  to  answer  the  question  pro- 
pounded to  him,  harmless.  In  this  contention  we  do  not  concur.  The 
appellant  was  entitled  to  have  the  answer  of  the  witness  to  the  question, 
to  induce  him,  if  possible,  by  the  refreshing  of  his  recollection,  to  change 
and  correct  his  testimony.  Bullard  v.  Pearsall,  53  N.  Y.,  230;  White 
V.  State,  87  Ala.,  24,  5  So.  Rep.,  829 ;  Hildreth  v.  Aldrick,  15  E.  L, 
163,  1  Atl.  Rep.,  249. 

During  the  trial  and  while  the  testimony  was  being  introduced  a 
misunderstanding  arose  between  the  attorneys  for  .the  parties  as  to 
whether  a  certain  square,  marked  on  the  diagram  of  the  locality  of  the 
injury,  about  which  the  witness  had  testified,  indicated  the  Moss  resi- 
dence or  the  cause-way  about  which  the  plaintiff  had  testified ;  thereupon 
the  attorneys  for  each  side  approached  the  bench,  and  in  a  low  tone  of 
voice,  attempted  to  call  the  court's  attention  to  the  misunderstanding, 
coupled  with  a  request  that  Mr.  McAllister  be  put  back  on  the  stand 
in  order  that  plaintiff's  counsel  might  make  such  proof  as  he  desired ; 
whereupon  the  court  asked  counsel  for  defendant  if  he  wished  to  go  back 
on  the  agreement  which  he  had  made,  to  which  counsel  for  defendant 
replied  that  he  did  not  wish  to  go  back  on  any  agreement  whatever,  but 
the  counsel  for  plaintiff  had  mistaken  the  square  on  the  diagram  for 
Mr.  Moss'  residence,  when  in  fact  is  represented  a  cause-way  leading 
to  the  Moss  corner,  and  counsel  for  defendant  then  and  there  excepted 
to  the  remarks  of  the  court,  and  reserved  a  bill  of  exceptions  thereto. 
Whereupon  Mr.  Flippen,  counsel  for  plaintiff,  stated  to  the  court  that 
he  had  assumed  that  the  square  indicated  the  Moss  resi- 
dence, and  had  assumed  that  the  plaintiff,  on  his  former  ex- 
amination had  made  the  remark  shown  on  the  diagram  with  reference 
to  said  residence,  but  that  he  was  informed  by  defendant's  counsel 
that  said  square  did  not  indicate  the  Moss  residence,  but  a  cause-way 
leading  to  the  Moss  corner,  and  that  said  square  was  not  on  the  diagram 
at  the  time  the  mark  was  made  by  the  plaintiff,  Mr.  McAllister,  indi- 
cating the  location  of  the  car  at  the  time  he  signaled  the  conductor; 
whereupon  the  court,  in  a  loud  tone  of  voice,  and  in  the  presence  and 
hearing  of  the  jury,  directly  addressing  his  remarks  to  counsel  for 
plaintiff,  stated:  "If  they  (meaning  counsel  for  defendant)  won't  stand 
by  what  they  have  agreed  to  in  open  court,  put  the  witness  back  on 
the  stand,"  to  which  remarks  and  manner  of  the  court,  defendant  then 
and  there  in  open  court  excepted  and  reserved  its  bill  of  exceptions 
whereupon  counsel  for  plaintiff  recalled  Mr.  McAllister  and  placed 
him  on  the  stand,  and  he  testified  in  terms  and  substance  as  shown 
by  the  statement  of  facts.  The  statement  of  facts  tends  to  support 
the  appellant's  counsel  that  the  square  on  the  diagram  represented  the 
cause-way  and  not  the  Moss  residence. 

An  attorney  at  law  is  an  officer  of  the  court,  and  as  such  is  under 
special  obligation  to  be  considerate  and  respectful  in  his  conduct  and 
coiiiniunications  to  the  court  or  judge.     He  is  also  as  such  officer  en- 
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titled  to  such  treatment  from  the  trial  judge  that  the  interest  of  his  client 
will  not  be  prejudiced.  The  trial  judge  is  vested  with  large  discretion 
in  the  conduct  of  the  trial  of  causes,  and  an  Appellate  Court  will  not 
interfere  to  control  the  exercise  of  such  discretion,  unless  there  has 
been  an  abuse  or  most  unwise  use  thereof.  Am.  &  Eng.  Enc.  PI.  &  Pr., 
vol.  21,  pp.  974,  975.  It  must  be  conceded  that  the  standing  and  rep- 
utation of  counsel  for  fairness  and  honorable  conduct,  and  his  real  or 
apparent  standing  with  the  court,  has  great  weight  with  the  jury  in 
determining  the  importance  to  be  attached  to  the  evidence  introduced 
by  such  attorney,  as  well  as  to  his  argument  in  discussing  such  evi- 
dence. If  the  jury  be  of  opinion  that  counsel  is  a  man  who,  in  the 
defense  of  a  suit,  would  resort  to  questionable  and  dishonorable  methods 
to  gain  advantage,  they  would  naturally  expect  the  same  conduct  in  the 
presentation  of  the  evidence  and  in  the  argument  of  the  case. 

As  stated  by  the  Supreme  Court  of  Michigan,  in  McDuff  v.  Detroit 
Evening  Journal,  47  N.  W.  Bep.,  671,  "Appellate  Courts  must  presume 
that  one  occupying  so  important  a  position  as  that  of  circuit  judge 
can  influence  a  jury.  It  is  their  duty  to  follow  his  instructions  as  to 
the  law.  Whenever  he  expresses  an  opinion  on  any  disputed  fact,  or 
of  the  character  of  a  witness,  or  compliments  one  attorney  at  the  ex- 
pense of  the  other,  or  uses  language  which  tends  to  bring  an  attorney 
into  contempt  before  a  jury,  or  uses  any  language  which  tends  to  preju- 
dice them,  he  commits  an  error  of  law,  for  which  the  verdict  and  judg- 
ment must  be  promptly  set  aside.*'  The  remarks  of  the  judge  were 
directed  to  defendant's  counsel  and  implied  that  he  had  violated  an 
agreement  made  by  him  in  open  court  and  that  such  act  made  it  neces- 
sary to  place  the  witness  back  on  the  stand.  These  remarks,  and  the 
tone  of  voice  in  which  they  were  made,  were  calculated  to  reflect  upon 
the  counsel  and  prejudice  his  client's  case  with  the  jury  and  in  our 
opinion  constitute  reversible  error.  21  Enc.  Plead.  &  Prac,  974;  Mc- 
Duff V.  Detroit  Evening  Journal,  supra;  Williams  v.  West  Bav  Citv, 
78  N.  W.  Rep.,  328;  Walker  v.  Coleman,  40  Pac.  Rep.,  641;  Cone  v. 
Citizens  Bank,  46  Pac.  Rep.,  415;  House  v.  State,  57  S.  W.  Rep., 
825. 

The  following  paragraph  of  the  court's  charge  is  assailed:  ^^f  you 
find  that  a  preponderance  of  the  testimony  before  you  shows  that. 
on  the  occasion  of  the  accident  about  which  the  witnesses  before  you 
have  testified,  the  defendant's  conductor  and  mortomian,  or  either  of 
thena,  failed  to  exercise  such  care  for  the  plaintiff's  safety  as  a  very  pru- 
dent, cautious  and  competent  person  would  have  exercised  under  like 
circumstances,  and  that  such  failure  to  exercise  such  care,  if  there  was 
such  failure,  caused  said  accident,  and  that  as  the  direct  result  of  said 
accident  plaintiff  was  injured,  then,  unless  a  preponderance  of  the  testi- 
mony shows  that  the  plaintiff  failed  to  exercise  such  care  for  his  own 
safety  as  a  person  of  ordinary  prudence  would  have  exercised  under  like 
circumstances,  and  that  such  failure  on  his  part  to  exercise  such  care, 
if  there  was  any  such  failure,  caused  said  accident,  or  if  you  fail  so 
to  find  that  plaintiff  was  injured  as  the  direct  result  of  said  accident, 
or  if  yon  do  so  find  that  the  plaintiff  failed  to  exercise  such  care  for 
his  own  safety,  then  in  either  such  event  your  verdict  should  ho  for 
the  defendant." 
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It  is  insisted  that  the  pleadings  and  evidence,  so  far  as  the  issue 
of  contributory  negligence  is  involved,  only  raised  the  issue  whether 
plaintiff  attempted  to  alight  from  the  car  while  it  was  in  motion  and 
whether  such  act  was  negligence  on  his  part,  and  that  it  was  confusing, 
misleading  and  erroneous,  as  submitting  an  issue  not  raised  by  the  plead- 
ings and  evidence,  to  require  the  jury  to  find  whether  such  act  charged 
to  be  negligence  contributed  to  plaintifif's  injury.  The  only  ground 
of  negligence  charged  by  appellant  against  appellee  in  its  pleading  was, 
that  appellee  negligently  attempted  to  alight  from  one  of  the  appellant's 
care  while  the  same  was  in  motion  and  before  it  had  stopped  for  pas- 
sengers to  alight  therefrom.  The  evidence  tended  to  disclose  only  one 
ground  of  negligence  against  appellee,  and  that  was  his  attempt  to  alight 
from  one  of  the  defendant's  cars  while  the  same  was  in  motion  and  be- 
fore it  had  stopped  for  passengers  to  alight  therefrom.  Under  the 
pleadings  and  evidence  the  jury  by  this  charge,  in  order  to  return  a 
verdict  for  defendant,  were  required  to  find  first,  that  the  appellee  was 
injured  in  attempting  to  alight  from  a  moving  car,  and  second,  that  his 
so  doing  was  negligence,  and  third,  that  such  negligence  contributed 
to  his  injuries.  If  appellee  was  injured  in  attempting  to  alight  from 
a  moving  car  and  his  act  in  so  doing  was  negligence,  he  could  not  re- 
cover; and  in  requiring  the  jury  to  find  that  such  act  contributed  to 
his  injury  the  charge  submitted  an  issue  not  raised  by  the  pleadings 
or  evidence  and  was  confusing  and  misleading.  Such  a  charge  in  simi- 
lar cases  has  been  held  erroneous.  Texas  &  Pac.  Ey.  v.  McCoy,  90  Texas, 
264;  Gulf,  C.  &  S.  F.  By.  v.  Rowland,  90  Texas,  365;  El  Paso  &  S.  W. 
Rv.  V.  Vizard,  13  Texas  Ct.  Rep.,  448;  Gulf,  C.  &  S.  P.  Ry.  v.  Hill, 
70  S.  W.  Rep.,  107;  Qulf,  C.  &  S.  F.  Ry.  v.  Bryant,  66  S.  W.  Rep., 
808;  Mercher  v.  Texas  Mid.  Ry.,  85  S.  W.  Rep.,  470;  Ebert  v.  Gulf, 
C.  &  S.  F.  Ry.,  49  S.  W.  Rep.,  1105;  Wilcox  v.  San  Antonio  &  A.  P. 
Ry.,  33  S.  W.  Rep.,  381 ;  Gulf,  C.  &  S.  F.  Ry.  v.  Lovett,  74  S.  W.  Rep., 
670;  Dallas  St.  Ry.  Co.  v.  Ison,  83  S.  W.  Rep.,  408.  This  error  is  not 
cured  by  the  last  clause  of  the  charge  quoted,  reading:  "Or  if  you 
do  so  find  that  the  plaintiff  failed  to  exercise  such  care  for  his  own  safety, 
then  in  either  such  event  your  verdict  should  be  for  the  defendant." 
This  clause,  although  correct,  conflicts  with  the  former  clause  and  for 
this  reason  does  not  cure  the  error  in  the  previous  clause,  nor  render 
such  error  harmless.  Baker  v.  Ash,  80  Texas,  361 ;  Edwards  v.  Dickson, 
66  Texas,  615;  Snyder  v.  Morris,  38  S.  W.  Rep.,  219;  Gonzales  v. 
Adoue,  94  Texas,  125.  Mr.  Rainey,  Chief  Justice,  does  not  concur  in 
the  conclusion  that  there  is  error  in  the  above  charge.  He  does  concur 
in  the  conclusion  that  the  judgment  should  be  reversed  for  the  other 
errors  herein  pointed  out. 

The  charge  of  the  court  complained  of  in  the  eighth  assignment, 
presented  in  its  brief,  is  erroneous  in  submitting  to  the  jury  as  a  basis 
for  their  verdict,  the  expense  for  medicines  incurred  in  the  treatment 
of  appellee.  The  evidence  did  not  disclose  that  the  amount  incurred 
for  medicines  was  reasonable  and,  hence,  no  recovery  therefor  could 
be  had. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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J.  T.  Harris  v.  AV,  G.  Cain  et  al. 

Decided  December   11,   im»r>. 

1. — ^Pleadinsr — ^Alternative  Belief — Joinder  of  Parties. 

In  a  suit  upon  certain  promissory  note»  to  recover  the  amount  of  the  same 
and  to  foreclose  an  alleged  vendor's  lien,  the  plaintiff  may  properly  join  as  a 
codefendant  the  party  from  whom  said  notes  were  bought ,  and  who  represented 
at  the  time  of  the  purchase  that  the  same  were  secured  by  a  valid  vendor's 
lien,  and  pray  in  the  alternative  that  in  the  event  said  lien  should  fail  that 
plaintiff  have  judgment  against  the  person  making  said  representation  for  the 
money  paid  for  said  notes. 

8. — Hew  Parties  by  Supplemental  Petition. 

A  plaintiff  may  bring  in  new  parties  by  supplemental  petition  as  well  as 
by  amended  petition  when  the  necessity  for  such  parties  is  made  to  appear  by 
facts  pleaded  in  the  answer  of  the  original  defendant. 

8. — ^Limitation — ^Fraud. 

Plaintiff  purchased  the  notes  sued  upon  on  the  representation  of  the  seller 
that  they  were  secured  by  a  vendor's  lien;  limitation  did  not  begin  to  run 
'against  the  purchaser  until  the  misrepresentation  was  discovered  or  should 
have  been  discovered  by  the  use  of  ordinary  diligence. 

Appeal  from  the  District  Court  of  Smith  County.  Tried  below  before 
Hon.  R.  W.  Simpson. 

T,  B.  Butler,  for  appellant. — The  court  erred  in  overruling  the  plea 
of  misjoinder  of  causes  of  action:  Williams  v.  Robinson,  63  Texas, 
582,  583;  Frost  v.  Frost,  45.  Texas,  341;  Stewart  v.  Gordon,  65  Texas, 
347;  Mexican  Nat.  Cons.  Co.  v.  Middledge,  13  S.  W.  Rep.,  257;  Frev 
V.  Ft.  Worth  &  R.  G.  Ry.  Co.,  25  S.  W.  Rep.,  609;  Hays  v.  Perkins, 
54  S.  W.  Rep.,  1071;  McDaniel  v.  Chinski,  57  S.  W.  Rep.,  922;  Skip- 
with  V.  Hurt,  58  S.  W.  Rep.,  192;  Dunson  v.  Nacogdoches  Co.,  37  S. 
W.  Rep.,  978. 

Cain  &  Knox,  for  appellee. — The  court  did  not  err  in  overruling  the 
general  demurrer  and  plea  of  misjoinder  of  causes  of  action  because  the 
matters  which  plaintiff  relied  on  for  recovery  are  connected  with  and 
grow  out  of  the  same  cause  of  action  and  involve  the  same  subject 
matter  of  dispute.  Houston  &  T.  C.  R.  R.  Co.  v.  Graves,  50  Texas, 
181;  National  Bank  of  Jefferson  v.  Texas  Investment  Co.,  74  Texas, 
421;  Milliken  v.  Callahan  Co.,  69  Texas,  206;  Mathonican  v.  Scott  & 
Baldwin  et  al.,  87  Texas,  396;  Moody  v.  Smoot,  78  Texas,  119. 

The  statute  of  limitations  does  not  apply.  Appellee  had  no  notice 
of  any  vice  in  the  notes  until  within  a  short  time  before  Harris  was 
made  a  party  defendant,  and  the  statute  did  not  begin  to  run  until 
appellee  knew  the  notes  were  not  as  represented.  Ripley  v.  Withee, 
27  Texas,  14 ;  Anding  v.  Perkins,  29  Texas,  354 ;  Texas  &  Pac.  Ry.  v. 
Gay,  86  Texas,  608. 

Upon  the  sale  of  a  bill  or  note,  there  is  an  implied  warranty  that  it 
has  not  been  paid.     Daskam  v.  Ullman,  74  Wis.,  474. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit 
against  A.  Olfenbuttel  and  Mrs.  Augusta  Olfenbuttel  upon  three  pro- 
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missory  notes  for  the  sum  of  $1,000  each,  executed  by  said  A.  Olfen- 
buttel  in  favor  of  T.  E.  and  J.  H.  Bonner.  These  notes  were  given 
in  part  payment  of  the  purchase  money  of  a  lot  and  improvements 
thereon  situate  in  the  city  of  Tyler.  They  were  endorsed  by  the  Bon- 
ners  in  blank,  and  had  passed  through  the  hands  of  several  owners 
before  coming  into  the  possession  of  appellee,  and  a  renewal  and  nova- 
tion of  the  contract  as  to  the  time  and  manner  of  payment  had  been 
endorsed  thereon  by  the  maker.  The  petition  alleges  that  the  amount 
due  on  the  notes  at  the  time  suit  was  brought  was  $812.90  and  that 
$1,606.65  would  later  become  due  thereon.  The  prayer  is  for  recovery 
of  said  sum  of  $812.90  with  foreclosure  of  the  vendor's  lien  against 
the  maker  of  the  notes  and  Mrs.  Olfenbuttel,  who  the  petition  alleges  is 
asserting  some  character  of  title  or  claim  to  the  property.  Plaintiff 
also  prays  that  the  judgment  foreclosing  his  lien  be  so  framed  as  to 
protect  the  lien  for  the  unmatured  portion  of  the  notes,  and  for  equity 
and  general  relief. 

The  defendant  Augusta  Olfenbuttel,  who  prior  to  the  time  of  the 
Uling  of  her  answer  had  been  divorced  from  Olfenbuttel  and  had  mar- 
ried A.  Schuh,  joined  by  her  husband  answered  by  general  demurrer 
and  general  denial,  and  by  special  plea  in  which  it  is  averred  in  sub- 
stance: That  the  notes  sued  on  had  been  paid  and  discharged  by  the 
defendant  A.  Olfenbuttel  long  prior  to  the  time  that  they  came  into  the 
possession  of  plaintiff;  that  at  the  time  said  notes  were  so  paid  she  was 
the  wife  of  said  defendant,  and  the  property,  in  part  payment  for  which 
the  notes  were  executed,  was  the  community  homestead  of  said  de- 
fendant and  herself;  that  when  said  notes  were  so  paid  they  were  owned 
and  held  by  the  firm  of  Mayer  &  Schmidt  and  were  by  them  delivered 
to  Olfenbuttel  for  cancellation,  but  that  without  notice  to  her  and  in 
fraud  of  her  homestead  rights  in  said  property,  he  negotiated  and  sold 
said  notes  to  J.  T.  Harris  and  the  East  Texas  Loan  and  Savings  Asso- 
ciation; that  prior  to  the  institution  of  this  suit  she  had  been  divorced 
from  said  Olfenbuttel  and  that  in  the  divorce  proceedings  the  property 
in  question  had  been  set  aside  to  herself  and  children  as  a  homestead 
so  long  as  she  should  elect  to  use  it  as  such,  and  that  it  was  her  home- 
stead at  the  time  the  answer  was  filed,  though  she  was  temporarily 
residing  in  Dallas,  Texas.  She  prayed  that  the  lien  asserted  by  plain- 
tiff be  held  void  and  the  property  described  in  the  petition  discharged 
therefrom. 

In  reply  to  this  answer  the  plaintiff  filed  a  supplemental  petition 
in  which,  after  excepting  generally  and  specially  and  denying  the  truth 
of  the  facts  averred,  he  alleges  that  he  purchased  the  notes  for  a  val- 
uable consideration  from  J.  T.  Harris  without  any  notice  of  the  facts 
averred  in  said  answer,  and  further,  "that  the  said  Harris  warranted 
the  genuineness  of  said  notes  and  lien,  and  if  it  be  true,  as  alleged 
by  the  defendants,  that  said  notes  had  been  paid  off  and  discharged 
and  said  lien  satisfied,  that  then  and  in  that  event  he,  the  said  J.  T. 
Harris,  is  liable  to  plaintiff  for  such  amount  of  money  or  the  value  of 
such  proportion  of  said  lien  as  may  be  lost  by  this  plaintiff  in  case 
the  said  defendants  should  recover  a  judgment  in  accordance  with 
their  said  allegations.  To  the  end  therefore  that  said  J.  T.  Harris  may 
defend  the  allegations  made  by  the  said  defendants  and  respond  to  this 
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plaintiff  in  such  damages  as  he  may  suffer  in  case  such  allegatioiu^  are 
shown  to  be  true,  plaintiff  prays  that  said  Harris  be  made  a  party 
defendant  to  this  suit;  that  he  be  served  with  process  to  answer  herein, 
and  in  case  plaintiff  should  fail  to  recover  against  the  said  defendant 
that  he  have  a  judgment  over  against  the  said  J.  T.  Harris  for  his 
damages  by  reason  of  the  premises,  and  for  all  costs  of  suit  and  such 
other  and  further  relief,  either  in  law  or  equity,  as  may  be  meet  and 
proper/' 

The  defendant  A.  Olfenbuttel  did  not  answer  plaintiff's  petition  but 
filed  exceptions  and  a  general  denial  to.  the  answer  of  his  codefendant, 
Mrs.  Schuh. 

J.  T.  Harris  answered  by  general  and  special  exceptions  and 
general  denial,  and  by  special  pleas  set  up  the  statute  of  two  and  four 
years'  limitation  in  bar  of  plaintiff's  suit  against  him.  This  answer 
concludes  with  the  following  plea : 

"And  further  answering  herein,  the  defendant  shows  to  the  court 
that  he  never  at  any  time  for  himself  individually  owned  or  sold  the 
said  notes  sued  on,  to  the  plaintiff,  W.  G.  Cain;  that  said  notes  Mere 
the  property  of  the  East  Texas  Loan  and  Savings  Association,  of  which 
this  defendant  was  secretary  and  treasurer,  and  that  he  did  on  or  about 
the  7th  day  of  December,  1898,  negotiate,  sell  and  deliver  said  notes  to 
the  sail  W.  G.  Cain  acting  in  his  fiduciary  capacity  for  said  Loan  and 
Savings  Association,  and  not  for  himself  individually,  wherefore  Iho 
defendant  having  fully  answered  herein,  prays  that  he  be  discharged 
with  his  cost. 

"Defendant  prays  judgment  over  against  A.  Olfenbuttel  for  any 
judgment  that  may  be  rendered  against  him,  the  loan  association  hav- 
ing purchased  from  Olfenbuttel." 

In  additional  supplemental  petitions  filed  by  plaintiff  he  excepted  gen- 
erally and  specially  to  the  answers  of  Mrs.  Schuh  and  J.  T.  Harris, 
and  specially  denied  the  truth  of  the  facts  averred  in  said  answers. 
No  amendment  of  the  original  petition  was  filed  and  no  pleading  filed 
by  plaintiff  asked  for  any  relief  against  A.  Olfenbuttel  in  addition  to 
that  prayed  for  in  the  original  petition. 

Tlie  cause  was  tried  in  the  court  below  without  a  jury  and  judgment 
was  rendered  in  favor  of  defendants  Schuh  denying  a  foreclosure  of  the 
lien  claimed  by  plaintiff,  and  in  favor  of  plaintiff  against  the  defendants 
A.  Olfenbuttel  and  J.  T.  Harris  for  the  sum  of  $2,342.04,  with  direc- 
tion that  execution  thereon  first  issue  against  Olfenbuttel.  Judgment 
was  also  rendered  in  favor  of  Harris  against  Olfenbuttel  for  such  sum 
as  he  might  be  required  to  pay  plaintiff  upon  the  judgment  rendered 
in  his  favor  against  Olfenbuttel  and  Harris.  From  this  judgment  Har- 
ris alone  has  appealed. 

The  evidence  sustains  the  finding  of  the  trial  court  that  the  notes 
sued  on  were  paid  and  satisfied  by  the  defendant  A.  Olfenbuttel  and 
the  vendor's  lien  thereby  discharged  and  were  thereafter  again  put  in 
circulation  by  said  defendant  and  sold  by  him  to  the  East  Texas  Ijoan 
&  Savings  Association.  It  further  appears  from  the  evidence  that 
at  the  time  the  notes  were  sold  by  Olfenbuttel  to  said  association  the 
property  upon  which  the  vendor's  lien  had  theretofore  existed  was 
the  community  homestead  of  said  defendant  and  his  wife,  Augusta 
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Olfenbuttel^  and  that  it  has  continued  to  be  Mrs.  Schuh's  homestead^ 
having  been  set  aside  to  her  as  such  in  divorce  proceedings  between  her 
and  said  Olfenbuttel. 

The  plaintiff  purchased  the  notes  from  J.  T.  Harris  without  any  no- 
tice of  the  fact  that  they  had  been  previously  paid  and  upon  the  repre- 
sentation of  both  Harris  and  Olfenbuttel  that  they  were  valid  and 
subsisting  obligations  secured  by  a  valid  vendor's  lien.  The  $2,342.04 
for  which  plaintiff  obtained  judgment  is  the  amount  he  paid  Harris  for 
said  notes  with  interest  thereon  from  the  time  of  such  payment,  less 
the  payments  subsequently  made  on  the  notes  by  Olfenbuttel.  Appellee 
purchased  the  notes  from  Harris  in  December,  1898.  He  never  heard 
of  any  claim  on  the  part  of  the  defendant,  Mrs.  Schuh  or  any  one  else 
that  the  notes  had  been  paid  until  some  time  in  the  year  1903,  after  this 
suit  was  brought  Harris  was  made  a  party  in  January,  1904.  The 
notes  all  recite  that  they  were  executed  in  payment  of  the  purchase 
money  of  a  lot  with  improvements  thereon  situate  in  the  city  of  Tyler 
and  fully  describe  said  property  and  acknowledge  a  vendor's  lien  there- 
on. They  were  all  past  due  at  the  time  appellee  purchased  them  but 
had  been  kept  alive  by  renewals  endorsed  theron  by  Olfenbuttel,  and 
before  appellee  purchased  them  from  Harris  he  procured  the  following 
instrument  from  Olfenbuttel: 

"Tyler,  Texas,  December  7,  1898. 

On  the  three  notes  hereto  attached,  described  as  follows,  dated  May 
17,  1890,  payable  to  T.  B.  Bonner  and  J.  H.  Bonner,  for  the  sum  of 
$1,000  each,  secured  by  vendor's  lien  as  described  in  deed  of  even  date 
of  said  notes,  I  hereby  acknowledge  the  unpaid  balance  to  be  twenty- 
three  hundred,  fourteen  and  15-100  dollars  ($2,314.15),  and  I  promise 
to  pay  the  same  in  monthly  payments  of  not  less  than  $35  per  month, 
which  payments  are  to  be  applied  as  follows  for  the  next  two  years: 
$17.50  on  the  principal  of  these  notes  and  $17.50  on  the  interest  of 
these  notes. 

"At  the  end  of  two  years  the  interest  is  to  be  reduced  in  the  same  pro- 
portion and  the  reduction  on  the  interest  payments  is  to  be  added  to  the 
loan  credits  on  the  notes. 

It  is  agreed  that  the  holder  of  these  notes  shall  have  the  privilege 
of  selecting  the  insurance  company  to  carry  policy  of  insurance  on  the 
property  until  said  notes  are  paid. 

(Signed)   A.  Olfenbuttel." 

At  the  time  plaintiff  purchased  the  notes  Olfenbuttel  and  wife  were 
occupying  the  property  as  a  homestead. 

The  deed  conveying  the  property  to  Olfenbuttel  reserves  a  vendor's 
lien  and  this  lien  has  never  been  released. 

Harris  was  secretary  of  the  East  Texas  Loan  &  Savings  Association 
when  the  notes  were  negotiated  to  it  by  Olfenbuttel  and  he  represented 
the  association  in  that  transaction.  Some  time  afterwards  the  associa- 
tion went  into  liquidation  and  its  assets  were  turned  over  to  Harris  for 
sale.  He  sold  appellee  some  ten  or  fifteen  of  the  notes  held  by  the 
association.  These  sales  were  made  at  different  times  prior  to  the  sale 
of  the  notes  in  question.    Appellee  knew  at  the  time  he  purchased  these 
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notes  that  Harris  was  the  secretary  of  the  association  and  that  it  was 
in  liquidation.  He  had  no  conversation  with  Harris  at  the  time  he 
purchased  the  notes  as  to  whether  they  were  his  property  but  supposed 
that  they  were.  He  testifies  that  Harris  may  have  shown  him  quite 
a  number  of  notes  at  the  time  he  purchased  these  notes  but  did  not 
tell  him  that  the  notes  belonged  to  the  association.  Appellant  does  not 
say  in  his  testimony  that  he  told  appellee  that  the  notes  belonged  to  the 
association. 

There  is  no  endorsement  upon  the  notes  connecting  the  association 
with  them  in  any  way.  We  think  this  testimony  sustains  the  conclusion 
that  appellee  purchased  the  notes  from  Harris  without  notice  that  he 
was  selling  them  in  his  representative  capacity  as  agent  for  the  asso- 
ciation or  that  they  had  ever  been  the  property  of  said  association.  Har- 
ris told  appellee  when  he  sold  him  the  notes  that  they  were  secured 
by  a  vendor's  lien  upon  the  property  therein  described  and  they  were 
purchased  by  appellee  upon  the  faith  of  this  representation  and  the 
statements  made  in  the  instrument  executed  by  Olfenbuttel  before  set 
out. 

Appellant's  first  assignment  of  error  assails  the  ruling  of  the  trial 
court  in  not  sustaining  his  general  demurrer  to  plaintiff's  pleadings. 
The  propositions  submitted  under  this  assignment  are  as  follows : 

First.  "The  plaintiff's  pleadings  do  not  allege  that  the  matters  plead- 
ed by  defendant  Schuh  in  reference  to  the  payment  and  discharge  of 
plaintiff's  lien  are  true,  but  on  the  contrary  say  he  does  not  believe 
they  are  true,  and  there  are  no  specific  allegations  in  plaintiff's  plead- 
ings that  the  defendant  Olfenbuttel  is  insolvent,  ot  that  the  plaintiff 
has  made  any  loss  by  reason  of  any  act  of  the  defendant  Harris,  and 
said  pleadings  are  subject  to  the  general  demurrer. 

Second.  "According  to  plaintiff's  pleadings  his  cause  of  action  as 
against. the  defendant  Harris  is  contingent  upon  his  failing  to  recover 
of  other  defendants  on  a  wholly  different  character  of  cause  of  action 
and  therefore  subject  to  the  demurrer. 

Third.  "On  an  implied  contract  to  refund  by  the  assignee  of  a  note 
against  the  assignor,  the  assignee  must  allege  that  he  has  used  due 
diligence  to  collect  and  failed  to  do  so  before  he  has  any  cause  of  action 
against  his  assignor,  and  there  being  no  such  allegation,  the  demurrer 
should  have  been  sustained. 

Fourth.  "The  pleading  making  this  defendant  a  party  to  said  suit 
purported  to  be  a  supplemental  petition,  and  the  office  of  a  supplemental 
petition  is  to  set  forth  facts  in  avoidance  of  matter  of  defense  pleaded 
in  answer,  and  not  to  make  party  defendants,  and  the  same  can  not 
be  considered  as  an  amended  petition,  because  it  does  not  attempt  to 
take  the  place  of  the  original  petition,  and  the  court  should  have  sus- 
tained this  defendant's  general  demurrer  thereto." 

None  of  these  objections  to  the  pleadings  are  valid.  Plaintiff  was 
not  required,  in  order  to  assert  his  claim  against  appellant,  to  abandon 
his  claim  of  lien  upon  the  property,  but  could  insist  upon  said  lien 
and  plead  in  the  alternative  that  in  event  the  court  found  that  no  lien 
existed  he  should  have  judgment  against  Harris  for  the  amount  paid 
him  for  said  notes  upon  the  faith  of  his  representation  that  they  were 
secured  by  a  vendor's  lien.     The  cause  of  action  against  Harris  was 
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connected  with  and  grew  out  of  the  cause  of  action  asserted  against 
Olfenbuttel  and  both  could  be  asserted  at  the  same  time  and  in  the 
same  pleading. 

Under  the  allegations  of  the  petition  Harris  was  primarily  liable  to 
plaintiff  for  the  consideration  paid  him  for  the  notes  in  event  his  repre- 
sentation that  they  were  secured  by  a  vendor's  lien  was  not  true,  and 
therefore  plaintiff  was  not  required  to  allege  the  insolvency  of  Olfenbut- 
tel. The  facts  alleged  do  not  place  appellant  in  the  position  of  a  guaran- 
tor who  could  only  be  held  liable  in  event  the  money  could  not  be  made 
out  of  the  principal  debtor,  but  if  the  representation  made  by  him  and 
upon  the  faith  of  which  the  appellee  purchased  the  notes  were  not 
true  he  was  liable  to  appellee  for  the  money  paid  him  for  said  notes, 
and  this  liability  could  have  been  enforced  in  a  suit  to  rescind  the  con- 
tract of  sale  brought  against  him  alone. 

We  know  of  no  rule  which  prevents  a  plaintiff  from  bringing  in  new 
parties  to  a  suit  by  supplemental  petition,  when  the  necessity  for  making 
new  parties  grows  out  of  facts  pleaded  in  the  answer  of  the  original 
defendant.  On  the  contrary,  this  is  the  usual  and  proper  practice.  As 
Olfenbuttel  has  not  appealed  the  question  of  the  suflBciency  of  the 
pleadings  to  sustain  the  judgment  in  favor  of  appellee  against  him  is 
not  before  us  for  consideration. 

The  second  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  overruling  appellant's  special  exceptions  to  the  petition  and 
special  plea  setting  up  a  misjoinder  of  causes  of  action.  As  before 
stated,  the  cause  of  action  alleged  against  appellant  was  connected  with 
and  grew  out  of  the  cause  of  action  asserted  against  Olfenbuttel  and 
was  therefore  properly  joined  therewith.  The  cases  of  Williams  v.  Rob- 
inson, 63  Texas,  582;  Stewart  v.  Gordon,  65  Texas,  347;  and  others 
cited  by  appellant,  only  announce  the  general  rule  that  a  cause  of  action 
sounding  in  tort  can  not  be  joined  with  an  entirely  different  and  dis- 
tinct cause  of  action  growing  out  of  contract,  and  that  parties  against 
whom  a  plaintiff  has  neither  a  common  nor  an  alternative  cause  of 
action  can  not  be  joined  as  defendants.  It  is  clear  this  rule  has  no 
application  in  the  instant  case.  We  think  the  authorities  establish 
the  rule  that  when  two  causes  of  action  are  connected  with  each  other 
or  grow  out  of  the  same  transaction  they  may  be  properly  joined  and 
in  such  suit  all  parties  against  whom  the  plaintiff  asserts  a  common 
or  an  alternative  liability  may  be  joined  as  defendants.  Clegg  v.  Vamell, 
18  Texas,  294;  Houston  &  T.  C.  Ry.  Co.  v.  Graves,  50  Texas,  181; 
Love  V.  Keowne,  58  Texas,  191;  Milliken  v.  Callahan,  69  Texas,  206; 
National  Bank  of  Jefferson  v.  Texas  Investment  Co.,  74  Texas,  421; 
Moody  V.  Smoot,  78  Texas,  119;  Mathonican  v.  Scott  &  Baldwin,  87 
Texas,  396. 

The  third  assignment  assails  the  judgment  on  the  ground  that  the 
evidence  shows  that  appellee's  cause  of  action  against  appellant  was 
barred  by  the  statute  of  limitation  of  two  years.  This  assignment  is 
without  merit.  The  evidence  before  set  out  shows  that  plaintiff  only 
discovered  the  falsity  of  the  representation  made  by  appellant  a  few 
months  before  the  petition  seeking  recovery  against  him  was  filed.  In 
suits  of  this  character  limitation  will  not  begin  to  run  until  the  misrep- 
resentation is  discovered  or  should  have  been  discovered  by  the  use  of 
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ordinary  diligence.  Kipley  v.  Withee,  27  Texas,  14;  Anding  v.  Perkins, 
29  Texas,  354;  Texas  &  Pac.  By.  Co.  v.  Gay,  86  Texas,  608.  The 
evidence  sustains  the  finding  of  the  trial  court  that  appellee  could  not 
by  the  use  of  ordinary  diligence  have  sooner  discovered  that  appellant's 
representation  in  regard  to  the  notes  being  secured  by  a  vendor's  lien 
was  not  true,  and  therefore  limitation  did  not  begin  to  run  until  such 
discovery  was  actually  made. 

We  have  disposed  of  the  question  raised  by  the  fourth  assignment 
by  our  conclusion  that  the  evidence  was  sufficient  to  sustain  the  finding 
of  the  trial  court  that  appellee  purchased  the  notes  in  question  from 
appellant  without  notice  that  he  was  selling  them  as  the  agent  of  the 
East  Texas  Loan  &  Savings  Association.  The  evidence  upon  this  issue 
would  have  sustained  a  finding  for  appellant,  but  the  preponderance  in 
his  favor  is  not  such  as  to  authorize  us  to  disturb  the  finding  of  the 
trial  court. 

The  appellant  did  not  seek  by  his  pleading  in  the  trial  court  a  fore- 
closure of  an  equitable  lien  against  the  interest  of  Olfenbuttel  in  the 
property  in  question  and  he  can  not  now  be  heard  to  complain  that  such 
relief  was  not  given  him,  even  if  it  be  conceded  that  the  facts  were 
sufficient  to  establish  such  lien  in  the  absence  of  any  homestead  plea 
on  the  part  of  Olfenbuttel. 

The  appellee  has  not  appealed  from  the  judgment  denying  him  a 
lien  on  tiie  property  and  the  question  of  the  sufficiency  of  his  pleadings 
and  of  the  evidence  to  entitle  him  to  a  lien  upon  the  interest  of  Olfen- 
buttel in  the  property  can  not  be  raised  by  appellant.  This  disposes 
of  the  question  raised  by  the  fifth  assignment  of  error,  and  the  assign- 
ment is  overruled. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed  and  it  has  been  so  ordered. 

Affirmsd. 


May  Vbatoh  et  al.  v.  Dock  Obat  bt  al. 

•      Decided  December  IS,  1905. 

IwViiLdiiifft  of  Fact. 

An  assigument  of  error  based  upon  the  failure  of  the  trial  oourt  to  find 
additional  facts  is  without  merit  in  the  absence  of  a  request  for  such  findings. 

8. — Ciroiunitantial  Evldenee^Deed  Record. 

Plaintiffs  relied  upon  circumstances  to  prove  the  execution  of  a  deed  to 
their  ancestor  for  the  land  in  controversj  by  t)ie  original  grantee.  Defendant 
offered  in  evidence  an  original  dred  record  book  containing  a  deed  or  contract 
of  sale  by  said  grantee  to  a  third  party  for  part  of  the  land  claimed  by  plain- 
tiffs. This  instrument  was  not  acknowledged  or  proven  for  record  in  any  way. 
In  connection  therewith  it  was  shown  that  the  record  was  in  the  handwriting 
of  the  county  clerk  at  that  time ;  that  he  was  dead ;  that  he  was  an  honest  man 
and  a  careful  clerk;  that  the  deed  appeared  on  the  record  in  chronological  order; 
that  said  third  party  sold  the  land  and  his  vendees  took  possession  of  the  same. 
The  evidence  was  objected  to  because  the  deed  was  not  authenticated  for  record. 
Held,  admissible  as  a  circumstance  tending  to  show  a  sale  by  the  original 
grantee  to  another  party  of  the  land  claimed  by  plaintiffs,  and  so  rebutting 
plaintiffs'  contention. 

Vol.  XLI.  Civil— 10. 
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3. — ^Trespais  to  Try  Title — ^Prior  Possession. 

It  was  shown  that  plaintiffs'  ancestor  was  in  possession  of  a  part  of  the 
land  in  controversy  from  1842  to  1845,  inclusive.  From  that  time  until  1897 
there  was  no  assertion  of  title  or  claim  to  the  land  by  himself  or  his  heirs. 
Held,  insufficient  to  authorize  a  recovery  by  reason  of  such  possession. 

4. — ^Presumption  of  Grant. 

Proof  of  the  execution  of  a  deed  by  circumstances  is  a  question  of  fact,  and 
the  finding  of  the  court  or  jury  on  such  issue  will  have  the  same  conclusive 
weight  on  appeal  as  their  finding  on  any  other  issue. 

Appeal  from  the  District  Court  of  Jasper  County.  Tried  below  be- 
fore Hon.  W.  P.  Nicks. 

W.  D.  Oordon  and  W.  W.  Blake,  for  appellapts. — The  acts  of  owner- 
ship of  appellants'  ancestor,  J  no.  A.  Veatch,  consisting  of  permanent 
improvements  upon  the  land  and  long  continued  possession  and  claim 
of  ownership,  with  rendition  and  payment  of  taxes,  coupled  with  the 
fact  that  it  was  commonly  known  among  the  old  settlers  in  that  commu- 
nity as  Veatch's  land,  and  the  further  fact  that  such  claims  of  owner- 
ship and  possession  and  exclusive  appropriation  of  the  land  were  ac- 
quiesced in  and  not  disputed  by  any  person  or  persons  claiming  adversely 
thereto  until  long  after  the  record  evidence  of  title  had  been  destroyed 
by  fire  and  death  had  removed  the  parties  having  personal  knowledge 
of  the  origin  of  such  claim  of  title  and  ownership — established  the 
beneficial  ownership  of  the  land  in  appellants  as  conclusively  as  same 
could  be  by  written  memorials  of  title,  and  the  burden  devolved  upon 
the  appellees  to  show  that  the  title,  which  the  law  therefore  presumed 
to  be  in  appellants,  was  not  a  good  and  sufficient  title  upon  which  they 
could  recover;  and,  this  burden  not  having  been  discharged,  the  court 
should  have  awarded  the  land  to  appellants.  House  v.  Eeavis,  89 
Texas,  626;  Foster  v.  Johnson,  89  Texas,  640;  Davidson  v.  Walling- 
ford,  88  Texas,  625;  Cartmell  v.  Gammage,  64  S.  W.  Rep.,  316;  Fletcher 
V.  Fuller,  120  U.  S.,  534;  Heardon  v.  Vick,  89  Texas,  475;  Tieman  v. 
Cobb,  80  S.  W.  Bep.,  250;  Rice  v.  St.  Louis  A.  T.  Ry.  Co.,  87  Texas,  90; 
Baldwin  v.  Goldfrank,  88  Texas,  257. 

Terry,  Cavin  &  Mills,  for  appellees. — If  the  findings  of  fact  of  the 
trial  judge  are  not  sufficiently  full,  the  attention  of  the  trial  court 
should  have  been  called  to  the  defect;  otherwise  it  will  not  be  con- 
sidered on  appeal.  Appellants,  having  failed  to  call  attention  of  the 
trial  court  to  any  deficiency  or  omission  in  his  findings  of  fact,  can  not 
be  heard  on  appeal  to  complain  of  such  deficiency. 

Where  the  findings  of  fact  of  the  trial  court  have  been  put  in  writing 
and  filed,  a  party  should  not  be  permitted  to  complain  of  a  failure  to 
find  any  particular  issue  without  special  request  therefor.  Thomas  v. 
Quarles',  64  Texas,  493 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Fossett,  66  Texas, 
339 ;  Andrews  v.  Key,  77  Texas,  39 ;  Lanier  v.  Faust,  81  Texas,  189 ; 
Rio  Grande  Cattle  Co.  v.  Burnes,  82  Texas,  57;  Hensley  v.  Ijewis, 
82  Texas,  597;  Tackaberry  v.  The  Bank,  85  Texas,  496;  Cassin  v. 
LaSalle  County,  1  Texas  Civ.  App.,  131;  Fitzhugh  v.  Franco-Texas 
Land  Co.,  81  Texas,  314. 

While  possession  of  land  is  prima  facie  evidence  of  title  in  the  poB- 
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sessor^  where  such  possession  is  abandoned  for  a  long  period  of  time 
it  ceases  to  be  sufficient  evidence  of  such  title  against  a  subsequent 
possessor.  Appellants  only  have  shown  possession  in  their  ancestor  for 
a  few  years  in  the  '40's,  and  appellees^  having  been  in  possession  of  the 
land  in  later  years^  appellants'  prior  possession  of  the  said  land  under 
their  ancestor  was  not  sufficient  to  sustain  a  finding  of  title  in  them 
or  their  ancestor.  Texas  Tram  &  Lumber  Co.  v.  Gwin,  67  S.  W.  Rep., 
892;  Burroughs  v.  Farmer,  45  S.  W.  Bep.,  846;  Tyler  on  Ejectment 
and  Adverse  Possession,  pp.  70-72. 

The  law  of  this  State  is  that  the  presumption  of  title  raised  by  pos- 
session can  only  be  indulged  where  the  prior  possession  is  shown  to  have 
extended  to  definite  boundaries.  Appellants  having  failed  to  show  any 
fact,  except  that  John  A.  Veatch  for  three  years  during  the  MO's  had  a 
tenant  living  on  a  small  farm  on  the  McGallin  league,  failed  to  show 
that  there  was  any  possession  by  Veatch  personally,  or  through  tenant, 
of  any  portion  of  the  said  McGallin  league  by  definite  boundaries. 
Sulphen  v.  Norris,  44  Texas,  204. 

If  appellants'  theory  in  this  case  is  accepted  as  correct,  appellants 
and  appellees  were  joint  tenants  of  the  land  in  controversy.  Appellants 
can  not  evict,  by  an  action  of  trespass  to  try  title,  a  joint  tenant,  but 
only  a  trespasser.  Davidson  v.  Wallingford,  88  Texas,  620;  Baldwin  v. 
Goldfrank,  88  Texas,  261.' 

While  the  instrument  referred  to  in  appellants'  sixth  assignment  of 
error  may  not  have  been  admissible  as  a  recorded  instrument,  and  may 
not  have  been  properly  authenticated  for  record,  yet  the  pages  of  the 
original  record  book  containing  such  instrument  were  admissible  as  a 
circumstance  tending  to  prove  its  execution,  and  taken  in  connection 
with  the  other  evidence  introduced,  as  circumstances  tending  to  prove 
title  to  the  said  147  acres  of  land  in  Jordan  and  his  vendees,  were  suffi- 
cient to  establish  the  execution  of  said  instrument.  McCartv  v.  John- 
son, 49  S.  W.  Rep.,  1100;  Baylor  v.  Tillebach,  49  S.  W.  Rep.,  720; 
Schultz  V.  Tonty  Lumber  Co.,  82  S.  W.  Rep.,  353 ;  Ammons  v.  Dwyer, 
78  Texas,  646. 

Where  a  bill  of  exception  does  not  indicate  the  point  decided  or  the 
exception  sustained,  it  will  be  disregarded.  Stephens  v.  Bowerman,  27 
Texas,  20. 

A  bill  of  exception  must  state  the  act  of  the  court  excepted  to  with 
such  circumstances,  or  so  much  of  the  evidence,  as  may  be  necessary  to 
explain  it.    Hurd  v.  Texas  Brewing  Co.,  21  Texas  Civ.  App.,  299,  300. 

An  objection  to  testimony  not  shown  in  the  bill  of  exception  will  be 
disregarded,  the  court  not  being  required  to  look  to  the  record  to  ascer- 
tain it.    Fields  v.  Haley,  52  S.  W.  Rep.,  116. 

Bills  of  exception  to*  the  overruling  of  objection  to  testimony  admitted 
should  disclose  the  evidence  given.    Hancock  v.  Dimon,  17  Texas,  371. 

Bills  of  exception  to  the  admission  of  evidence  should  set  out  the  evi- 
dence objected  to.    Williams  v.  Deen,  5  Texas  Civ.  App.,  577.    * 

Rule  number  59  for  the  District  and  County  Court,  which  reads  as 
follows :  *^ills  of  exception  must  state  enough  of  the  evidence  or  facts 
proved  in  the  case  to  make  intelligible  the  ruling  of  the  court  excepted 
to  in  reference  to  the  issue  made  by  the  pleadings/' 
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REESE,  Associate  Justice. — This  is  a  suit  in  trespass  to  try  title 
by  May  Veatch  and  others,  heirs-at-law  of  J.  A.  Veateh,  deceased,  to  re- 
cover of  Dock  Gray  and  others  an  undivided  fourth  of  the  Thomas  Mc- 
Gallin  league  of  land  in  Jasper  County.  This  1,107  acres  undivided 
is  further  stated,  in  what  was  intended,  we  suppose,  to  be  a  part  of 
plaintiffs'  petition,  to  be  an  undivided  one-half  of  2,214  acres  remaining 
after  the  sale  from  McGallin  to  Benj.  Lindsey,  and  being  the  south  one- 
half  of  the  east  one-half  and  the  east  one-half  of  the  west  one-half  of 
said  league. 

Defendants  answered  by  general  demurrer,  general  denial,  and  by 
special  pleas,  setting  up  limitation  of  three,  five  and  ten  years  and  inno- 
cent purchaser  for  value  without  notice. 

This  case  appears  to  have  been  consolidated  with  a  certain  suit  by 

D.  E.  Teague  and  others  against  Dock  Gray  and  other  defendants,  in 
which  plaintiffs  appear,  by  this  petition,  to  have  sued  for  the  other  un- 
divided half — ^that  is,  the  north  one-half  of  the  east  one-half  and  the 
west  one-half  of  the  west  one-half  of  the  McGallin  league.  The  petition 
in  this  latter  case  is  copied  in  the  record,  and  the  court  embraced  in  one 
decree  the  judgments  in  the  two  cases,  but  no  further  reference  is  made 
in  the  record  to  that  case. 

The  case  was  tried  by  the  court  without  a  jury,  and  there  was  a  judg- 
ment for  defendants  and  against  the  plaintiffs,  May  Veatch  et  al.,  from 
which  this  appeal  is  taken. 

Appellants  assign  as  error  the  failure  of  the  court  to  incorporate  in 
the  findings  of  fact  certain  additional  facts  which,  it  is  claimed,  were 
established  by  the  undisputed  evidence.  The  conclusions  of  fact  and 
law  were  formally  excepted  to  by  both  parties,  but  there  was  no  request 
by  either  party  for  additional  or  fuller  findings  of  fact.  This  is  a  suffi- 
cient answer  to  the  first  and  second  assignments  of  error.  (Hensley  v. 
Lewis,  82  Texas,  597;  Lanier  v.  Foust,  81  Texas,  189.)  The  findings 
of  fact  appear  to  be  very  full  and  specific.  It  is  not  disputed  that  they 
are  supported  by  the  evidence.  In  fact,  appellants  admit  in  their  brief 
that  they  are  correct  except  in  the  respect  in  which  they  are  specifically 
challenged.  The  additional  facts  which  appellants  claim  the  court 
should  have  found  are,  in  the  main,  only  the  evidence  upon  which  the 
findings  of  the  court  are  based. 

The  conclusions  of  fact  of  the  court,  which  are  here  adopted,  are  as 
follows : 

"1st.  I  find  that  the  Thomas  McGallin  league  of  land,  a  part  of 
which  is  in  controversy  in  said  cause,  was  granted  to  Thomas  McGallin 
on  the  24th  day  of  July,  1835,  by  title  number  753,  volume  22. 

"2d.     I  find  that  the  plaintiffs,  May  Veatch,  J.  Allen  Veatch,  Annie 

E.  Snow,  joined  bv  her  husband  G.  H.  Snow,  Jno.  Alfred  Veatch,  Chase 
Gitchell,  Corwin  Gitchell,  Allan  Gitchell,  Ada  E.  Gitchell,  Myrtle  Git- 
chell,  Fannie  V.  Sheridan  and  Samuel  H.  Veatch  are  the  heirs  of  Jno. 
A.  Veatch,  deceased. 

"3d.  I  find  that  said  Jno.  A.  Veatch,  deceased,  lived  near  said 
Thomas  McGallin  survey,  but  on  a  different  survey,  from  about  1836 
to  about  1845,  when  he  moved  to  Town  Bluff,  in  Liberty  County  (now 
Tyler  County),  and  practiced  medicine  in  partnership  with  Dr.  John 
Work;  and  that,  before  and  after  moving  to  Town  Bluff,  Dr.  Work  and 
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Dr.  Jno.  A.  Veatch,  deceased,  lived  for  awhile  together  prior  to  the  time 
when  they  moved  to  Town  Bluff. 

"4th.  I  find  that  said  Jno.  A.  Veateh,  deceased,  left  Town  Bluff  in 
the  latter  part  of  1846,  or  early  part  of  1846,  and  never  returned  to  Jasper 
County  except  for  a  short  while  in  the  latter  part  of  1848  or  earlv  part 
of  1849. 

"5th.  I  find  that  Jno.  A  Veateh  and  Larkin  Smith,  in  1849,  exe- 
cuted a  power  of  attorney  to  W.  C.  Anderson  to  sell  an  undivided  one- 
half  of  the  Thomas  Gallin  leae^ie,  which  power  of  attorney  purported 
to  have  been  executed  in  San  Antonio,  Texas. 

"6th.  I  find  that  said  W.  C.  Anderson,  as  such  agent  under  said 
power  of  attorney,  in  December,  1872,  conveyed  an  undivided  one-fourth 
interest  in  the  said  McGallin  league  as  the  property  of  Larkin  Smith. 

"7th.  I  find  that  the  said  McGallin  league  of  land  was  rendered  for 
taxes  by  W.  C.  Anderson  as  the  property  of  Jno.  A.  Veateh  and  Tjarkin 
Smith  for  the  years  1846,  1847,  1848  and  1849. 

"8th.  I  find  that  Jno.  A  Veateh  died  in  1870,  in  Portland,  Oregon, 
and  that  his  first  wife  died  in  Town  Bluff,  Texas,  in  1845,  prior  to  tlir 
time  said  Jno.  A.  Veateh  left  Town  Bluff. 

"9th.  T  find  that  Dr.  Jno.  Work  recovered  a  judgment  against  said 
Jno.  A  Voatch,  in  the  District  Court  of  Tyler  County,  in  October,  1851, 
and  that  by  virtue  of  said  judgment  an  execution  issued  out  of  said 
District  Court,  and  was  by  the  sheriff  of  Jasper  County  levied  on  a  part 
of  the  Thomas  McGallin  league  of  land  and  sold  under  said  execution 
as  the  property  of  said  Jno.  A.  Veateh. 

"10th.  I  find  that  Jno.  A.  Veateh  had  a  field  cleared  on  the  said 
McGallin  league  of  land,  and  had  a  house  built  on  the  same,  and  had  a 
tenant,  Bradshaw,  on  said  place  in  1842,  1843,  1844  and  1845,  and 
collected  the  rent  from  said  tenant. 

"11th.  I  find  that  the  heirs  of  said  Jno.  A.  Veateh  have  never  been 
able  to  find  a  deed  for  the  land  in  controversy  in  this  suit  to  Jno.  A. 
Veateh. 

"12th.  I  find  that  the  records  of  Jasper  County  were  destroyed  in 
1849. 

"13th.  I  find  that  in  March,  1836,  Thomas  McGallin  conveyed  to 
Wm.  Jordan  a  part  of  the  land  claimed  by  plaintiffs,  and  that  the  same 
has  been  the  greater  part  of  the  time  since  1836  occupied  by  parties 
claiming  under  Wm.  Jordan.*' 

From  the  statement  of  facts  we  find  the  following  additional  facts: 

1.  That  the  power  of  attorney  from  Veateh  and  Smith  to  Anderson 
recited  that  the  part  of  the  McGallin  league  embraced  in  the  power  of 
attorney  was  sold  by  Thomas  McGallin  to  Gilbert  Thompson,  and  by 
Gilbert  Thompson  to  the  said  Veateh  and  Smith,  and  that  the  part  so 
sold  to  them  amounted  to  an  undivided  interest  of  one-half  of  the 
whole  tract,  which  consists  of  a  league  of  4,428  acres.  It  was  further 
recited  that  the  remaining  half  of  said  league  was  sold  by  McGallin  to 
Benjamin  Lindsey,  and  in  the  power  of  attorney  Anderson  is  authorized 
to  make  a  division  of  the  land  with  Lindsey,  and  to  sell  in  the  event  he 
could  get  a  purchaser  at  $1  per  acre.  The  power  of  attorney  was  exe- 
cuted in  1849  and  recorded  in  1873. 

2.  Anderson,  in  1872,  under  this  power  of  attorney,  sold  and  con- 
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veyed  an  tmdivided  one-fourth  of  the  league,  being  the  interest  of  Lar- 
kin  Smith,  to  W.  L.  McGee. 

3.  Wm.  Jordan  in  1847  sold  and  conveyed  to  Nathaniel  Addison  the 
147  acres  conveyed  to  him  by  McGallin  in  1836,  describing  it  as  "the 
place  where  Addison  now  lives,"  in  addition  to  the  description, 

4.  In  1869  Nathaniel  Addison  and  wife  sold  and  conveyed  this  tract 
to  W.  L.  McGee  by  the  same  description. 

5.  In  1876  certain  persons,  styling  themselves  heirs  of  Thomas  Mc- 
Gallin, and  one  Norvell  Lipscomb  (who  claimed  title  to  an  undivided 
one-half  of  the  league  under  conveyance  from  said  heirs  executed  in 
1873),  brought  suit  against  W.  L.  McGee,  and  recovered  judgment  by 
default  against  him  for  the  McGallin  league,  describing  it  by  metes  and 
bounds,  except  the  147  acres,  which  it  is  admitted  in  the  petition  was 
sold  and  conveyed  by  Thomas  McGallin  to  Wm.  Jordan  on  March  19, 
1836. 

6.  In  1897  S.  H.  Veatch,  one  of  the  heirs  of  J.  A.  Veatch,  having 
cut  some  timber  off  of  the  league,  was  sued  by  the  East  Texas  Land  & 
Improvement  Company  in  trespass  to  try  title  for  the  league,  which  suit 
was,  in  1899,  dismissed. 

7.  Search  was  made  by  S.  H.  Veatch  for  a  deed  to  his  father,  J.  A. 
Veatch,  but  he  could  never  find  one. 

The  only  conclusion  of  law  found  by  the  court  is  as  follows:  'The 
plaintiffs  relied  in  said  cause  upon  establishing  title  in  Jno.  A.  Veatch 
to  the  land  in  controversy  by  presumption  of  a  conveyance  of  said  land 
to  Jno.  A.  Veatch,  and  I  conclude  that  the  facts  above  found  are  not 
sufficient  to  warrant  such  presumption.  And  the  plaintiffs  having 
failed  to  show  title  to  the  land  in  controversy  from  the  sovereignty  of 
the  soil  do\\Ti  to  themselves.  I  conclude  that  they  should  take  nothing 
by  their  said  suit."    This  conclusion  is  assigned  as  error. 

Before  passing  upon  this  assignment  we  will  dispose  of  other  assign- 
ments of  error  upon  the  ruling  of  the  court  in  the  admission  of  evidence. 

The  appellees  offered  in  evidence  original  record  book  of  deeds  of 
Jasper  County,  and  the  page  thereof  on  which  was  recorded  what  pur- 
ported to  be  a  deed  or  contract  of  sale  from  Thomas  McGallin  to  Wm. 
Jordan,  for  a  certain  tract  or  parcel  of  land  containing  147  acres  more 
or  less,  described  as  being  "situated  on  the  Angelina  Kiver  around  the 
improvements  where  the  said  Jordan  lived,"  the  boundary  lines  to  be 
further  designated  as  described  by  the  survey  made  by  Mamey  Lowe. 
The  grantors  bound  themselves  to  make  to  Jordan  a  bona  fide  title 
when  they  obtained  complete  title.  This  instrument  was  not  acknowl- 
edged or  proven  for  record  in  any  way,  and  was  recorded  in  1879  by 
A.  J.  Rigsby,  county  clerk  of  Jasper  County.  In  connection  with  this 
instrument  it  w-as  admitted  that  the  record  book,  in  which  the  deed  was 
copied,  was  in  the  handwriting  of  Rigsby,  who  was  at  the  time  county 
clerk  of  Jasper  County;  that  he  was  dead;  that  the  deed  appears  in 
proper  chronological  order  with  other  instruments,  and  that  Rigsby 
was  an  honest  man  and  a  careful  clerk.  The  evidence  was  objected  to 
on  the  ground  that  the  instrument  was  not  authenticated  for  record, 
and  was  void  for  want  of  description. 

It  was  not  claimed  that  the  deed  was  a  duly  recorded  instrument,  nor 
was  it  offered  as  such.     The  original  record  book,  showing  the  record 
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of  the  instmmenty  was  admissible  in  connection  with  the  other  eyidence 
offered  as  to  the  book  in  which  the  instrument  was  entered,  the  deed  in 
1847,  by  Jordan  to  Addison,  of  the  same  land,  and  by  Addison  to  Mc- 
Gee  in  1869,  and  the  possession  by  Addison  and  McGee,  as  circumstances 
tending  to  show  the  sale  and  conveyance  bv  McGallin  to  Jordan  of  this 
tract  of  land.     (McCarty  v.  Johnson,  49  S.  W.  Rep.,  1101.) 

The  deed  was  not  void  for  want  of  description  of  the  land,  bul 
served  to  convey,  if  no  more,  an  undivided  interest  of  147  acres,  to  in- 
clude Jordan's  improvements,  to  be  taken  out  of  the  McGallin  league, 
upon  which  it  was  shown  these  improvements  were  located.  The  objec- 
tions to  its  introduction  were  properly  overruled.  This  evidence,  how- 
ever, appears  to  us  to  be  entirely  immaterial  as  affecting  any  issue  in 
the  case,  and  evidently  was  not  considered  by  the  trial  court.  If  there 
was  any  error  in  its  admission  it  clearly  did  not  prejudice  appellants. 

Objection  is  made  by  appellees  to  the  consideration  by  this  court 
of  the  matters  presented  in  appellants'  bills  of  exception  numbers  1,  2, 
3,  4  and  6,  on  the  ground  that  they  are  incomplete  in  themselves,  and 
not  suflScient  to  present  to  the  court  the  points  ruled  on  by  the  trial 
court. 

The  material  part  of  the  bills  of  exception  is  as  follows.  It  is  ap- 
parent that  the  numbers  of  the  pages  of  the  transcript  referred  to  were 
inserted  after  the  bill  was  signed: 

"Bo  it  remembered  that,  on  the  trial  of  the  above  numbered  and  en- 
titled causes,  defendants,  to  maintain  the  issues  on  their  part,  offered 
in  evidence  certified  copies  of  the  entries  on  the  execution  docket  of  the 
District  Court  of  Tyler  County,  in  cause  number  84,  styled  John  Work 
V.  John  A.  Veatch,  among  which  entries  was  the  sheriff's  return.  (See 
transcript,  pages  22  and  25.)" 

The  others  are  similar  in  character,  and  subject  to  the  same  objec- 
tion. The  bills  of  exceptions  and  the  assignments  of  error  based  thereon 
can  not  be  considered.  Insofar  as  these  exceptions  refer  to  the  judgment 
and  sheriff's  deed  in  the  case  of  Work  v.  Veatch,  however,  their  admis- 
sion did  not,  to  any  extent,  prejudice  appellants.  The  deed  was  not 
considered  by  the  trial  court  as  vesting  any  title  in  the  purchaser,  Ney- 
land,  as  shown  by  the  findings  of  the  court,  and,  if  the  evidence  was 
considered  at  all,  could  only  have  been  considered  as  a  circumstance  in 
support  of  appellants'  claim  of  title  by  presumption  of  a  deed  to  him. 
The  deed  did  not  convey  title  as  against  Veatch  or  his  heirs  to  any 
land.  It  was  ineffective  for  this  purpose  for  failure  in  the  levy,  and, 
in  fact,  the  deed  itself,  to  describe  any  land  with  the  particularity  re- 
quired in  a  sheriff's  deed.^ 

The  assignment  of  error  referring  to  the  admission  in  evidence  of  the 
judgment  in  the  case  of  McGallin  v.  McGee,  and  the  bill  of  exception 
with  regard  thereto,  are  subject  to  the  same  objections  as  indicated 
above,  and  can  not  be  considered. 

It  may  be  said,  however,  that  the  only  objections  made  to  the  intro- 
duction of  this  judgment  were  that  it  was  irrelevant  and  immaterial, 
and  that  appellants  were  not  parties  to  it,  which  are  clearly  untenable. 
The  evidence  was  both  relevant  and  material  for  the  purpose,  if  no  other, 
of  showing  an  active  assertion  of  title  by  the  heirs  of  McGallin  to  the 
whole  league,  and  particularly  that  part  claimed  by  MoGce  under  the 
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power  of  attorney  to  Anderson  as  early  as  1876.  This  judgment  does 
not  establish  nor  tend  to  establish  a  common  source  of  title  between 
appellants  and  appellees. 

McGee  claimed  title  to  an  undivided  one-fourth  of  the  league  by  con- 
veyance from  W.  C.  Anderson,  acting  under  the  power  of  attorney  from 
Larkin  Smith  hereinbefore  referred  to,  being  his  one-fourth  interest. 
The  heirs  of  Thomas  McGallin  sued  him  in  trespass  to  try  title  for  the 
entire  league,  and  recovered  judgment.  The  only  inference  to  be  drawn 
from  this  proceeding  is  that  they  denied  that  this  power  of  attorney 
and  deed  thereunder  conveyed  any  title  as  against  Thomas  McGallin 
and  his  heirs;  in  other  words,  they  denied  that  Thomas  McGallin  ever 
executed  any  deed  for  this  land,  as  claimed  by  appellants,  and  the  judg- 
ment established  their  claim.  The  eflFect  of  this  was  to  establish  their 
title  against  the  power  of  attorney,  and  not  under  it.  They  held  there- 
after not  under  McGee's  title,  but  against  it,  and  there  is  no  foundation 
for  appellants*  claim  of  a  common  source  of  title  between  themselves 
and  appellees  based  on  this  judgment. 

Neither  are  appellants  entitled  to  recover  upon  their  former  posses- 
sion. Insofar  as  the  evidence  establishes  anything  in  this  regard,  it 
shows  that  J.  A.  Veatch  was  in  actual  possession  of  a  part  of  the  Mc- 
Gallin league  during  the  years  1842,  1843,  1844  and  1845.  He  left 
the  State  in  1849  and  never  returned,  and  the  evidence  discloses  no  as- 
sertion of  title  or  claim  to  the  land,  or  any  part  of  it,  by  himself  or  his 
heirs,  up  to  the  year  1897,  except  the  general  and  indefinite  statement 
of  S.  H.  Veatch  that  at  some  time,  the  date  of  which  is  not  given,  he 
forbade  persons  to  trespass  on  the  land,  to  which  they  paid  no  attention. 

In  the  meantime,  as  early  as  1873,  we  find  persons  claiming  to  be  the 
heirs  of  Thomas  McGallin  executing  a  deed  to  one-half  of  the  league, 
and  a  power  of  attorney  to  Xorvell  authorizing  him  to  convey  their  in- 
terest, followed  in  due  course  by  various  deeds  to  persons  under  whom 
appellees  claim.  The  four  years  of  possession  of  a  small  part  of  the 
league  can  not  carry  the  burden  of  the  total  absence  of  any  possession 
or  assertion  of  claim  by  Veatch  or  his  heirs,  so  far  as  is  shown  by  the 
record,  for  the  succeeding  forty  or  fifty  years,  so  as  to  authorize  a  re- 
covery now  upon  such  possession.  (Boroughs  v.  Farmer,  45  S.  W.  Rep., 
846 ;  Duren  v.  Strong,  53  Texas,  382.) 

There  remains  to  be  disposed  of  only  appellants'  objections  to  the 
conclusion  of  law  of  the  trial  court — that  the  facts  are  not  sufficient  to 
warrant  the  presumption  of  a  conveyance  of  the  land  to  John  A.  Veatch. 

The  presumption  of  a  grant,  or,  more  properly,  in  this  case,  the  proof 
of  the  execution  of  a  deed  by  circumstances,  in  the  absence  of  direct 
evidence  of  such  execution,  is  a  question  of  fact,  and  we  can  see  no 
reason  why  the  finding  of  the  court,  or  of  a  jury,  upon  this  issue,  should 
not  have  the  same  weight  in  an  appellate  tribunal  as  their  finding  upon 
any  other  question  of  fact.  Under  this  view  the  finding  of  the  trial 
court,  although  stated  as  a  conclusion  of  law,  being  really  a  conclusion 
of  fact,  must  be  sustained  if  it  is  authorized  by  the  evidence  and  not 
against  the  great  preponderance  of  the  evidence. 

It  is  true  that  continuous  actual  possession  is  not  essential  to  the 
presumption  of  a  grant,  or  to  the  proof  by  circumstantial  evidence  of 
the  execution  of  a  deed.     (Baldwin  v.  Goldfrank,  88  Texas,  257.)     In 
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this  case  it  is  said  by  the  court  that  the  doctrine  "has  its  just  founda- 
tion in  the  principle  that  long  and  continuous  acts  of  ownership,  ac- 
quiesced in  knowingly  by  those  who  held  apparently  an  adverse  title, 
lead  to  the  conclusion  that  the  person  so  exercising  such  acts  has  ac- 
quired the  title." 

The  possession  of  Veatch  was  only  of  a  small  tract  which  his  tenant 
occupied  from  1842  to  1845.  ITiere  is  nothing  to  indicate  acquiescence 
in  such  possession  by  McGallin,  who,  it  appears  from  the  testimony  of 
S.  H.  Veatch,  left  the  country  in  1840  and  never  returned.  There  was 
not  only  no  possession  after  1849,  but  no  acts  of  ownership  after  that 
date  until  1897,  so  far  as  the  record  shows,  although  Veatch  did  not  die 
until  1870.  Anderson  did  no  act  under  the  power  of  attorney,  so  far 
as  Veatch's  interest  is  concerned,  nor  as  to  Larkin  Smith's  interest 
until  1872,  and  the  power  of  attorney  was  not  recorded  until  1873. 
McGee^s  title  under  the  deed  from  Anderson,  in  1872,  was  successfully 
attacked  by  McGallin's  heirs  in  1876,  and  their  active  assertion  of  the 
ownership  of  the  entire  league,  as  early  as  1872,  brought  no  correspond- 
ing assertion  of  claim  or  acts  of  ownership  by  the  heirs  of  Veatch. 

The  execution  of  the  power  of  attorney  in  1849  by  Veatch,  the  sale 
of  a  part  of  the  McGallin  league,  or  his  interest  therein,  under  execu- 
tion against  him  in  1853,  coupled  with  such  possession  as  he  is  shown 
to  have  had,  are  strongly  suggestive  of  some  title  or  right  in  Veatch  to 
an  interest  in  the  McGallin  league,  but  when  these  circumstances  are 
considered  in  connection  with  the  absence  of  any  assertion  of  claim  or 
ownership  of  any  kind  from  1849  to  1897,  and  the  active  assertion  of 
such  claim  to  the  entire  league  by  persons  claiming  to  be  the  heirs  of 
Thomas  McGallin,  and  those  claiming  under  them,  beginning  in  1872, 
and  persistently  followed  up  until  the  present  date,  they  do  not  carry 
such  conviction  of  the  execution  of  a  deed  from  Thomas  McGallin  as  a 
foundation  for  the  Veatch  claim  as  would  justify  us  in  overruling  the 
conclusion  of  the  trial  court  and  reversing  the  judgment.  The  case 
falls  far  short  in  its  facts  of  any  adjudicated  case  which  we  have  found 
in  which  the  execution  of  a  deed  by  circumstances,  or  the  presumption 
of  a  grant,  has  been  established. 

It  is  proper  to  call  attention  to  an  evident  mistake  under  which  coun- 
sel for  appellants  labor  in  preparing  their  brief.  Reference  is  made  to 
the  deed  to  Benjamin  Lindsey,  which  is  referred  to  in  the  power  of  at- 
torney to  W.  C.  Anderson,  and  it  is  even  stated  that  this  deed  was  in 
evidence.  There  is  no  mention  of  this  deed  in  the  statement  of  facts, 
nor  reference  to  it  in  any  way,  outside  of  the  power  of  attorney  re- 
ferred to.  Nor  is  there  any  reference  in  the  evidence  to  a  partition 
whereby  Lindsey  took  a  certain  part  of  the  league,  and  Anderson,  for 
Veatch  and  Smith,  the  other.  The  findin.2:8  of  fact  by  the  trial  court  are 
likewise  without  reference  to  these  circumstances. 

We  find  no  error  in  the  record,  and  the  judgment  is  therefore  affirmed. 

Affirfned. 

Writ  of  error  refused. 
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Dennis  Kane  et  al.  v.  0.  R.  Sholars  et  al. 

Decided  December  13,  1906. 

1. — ^Depositions — Delay  in  Return  by  Officer. 

The  officer  who  took  a  deposition  delayed  returning  them  for  six  months 
after  taking.  The  opposite  party,  however,  was  not  prejudiced  by  the  delay, 
nor  was  the  party  propounding  the  interrogatories  responsible  for  it.  Held, 
the  motion  to  suppress  because  of  such  delay  was  properly  overruled. 

2. — Names — ^Discrepancy. 

A  grantee  was  designated  as  "Nathan  Cordrey"  in  the  patent.  In  a  power 
cf  attorney  to  sell  said  land  the  patentee  was  designated  as  "N.  C.  Cordrey." 
Held,  immaterial  discrepancy. 

3. — Power  of  Attorney — ^Warranty. 

A  power  of  attorney  only  authorized  the  agent  to  convey  by  quitclaim. 
The  agent  conveyed  by  deed  with  covenant  of  special  warranty.  The  deed  w^as 
valid  to  the  extent  of  the  agent's  authority,  and  conveyed  the  land  so  far  as  his 
principal  could  do  so. 

4. — Deed — Description  of  Land. 

A  deed  described  land  conveyed  by  metes  and  bounds,  and  further  described 
it  generally  as  all  of  the  land  not  sold  by  the  patentee  or  his  heirs.  Because  of 
the  definite  description  by  boundaries,  it  was  not  necessary,  in  order  to  identify 
the  land  conveyed,  to  prove  what  part  of  the  survey  had  been  sold. 

5. — Certificate  of  Acknowledgment. 

A  grantor  executed  a  deed  for  himself,  and  as  survivor  of  the  community, 
but  signed  and  acknowledged  it  individually.    Held  sufficient. 

6. — Same. 

The  g^rantor  was  named  in  the  body  of  the  deed,  and  signed  the  same  as 
fif.  W.  Sholars.  The  certificate  of  acknowledgment  named  him  as  8.  W.  Sholars, 
Sr.  The  notary  certified  that  the  party  who  acknowledged  the  deed  was  the  same 
who  executed  it.     Held  sufficient. 

7. — Same. 

A  notary  signed  a  certificate  simply  as  "Notary  Public,"  without  designation 
of  the  State  and  county  for  which  he  was  notary,  the  State  and  county  for  which 
he  was  notary  being  shown  in  the  body  of  the  certificate.    Held  sufficient. 

8. — Same. 

There  were  two  grantors  in  a  deed.  The  notary  certifies  that  they  appeared 
"and  acknowledged  that  he  executed  the  instrument  for  the  purposes,"  etc. 
This  objection  to  the  deed  as  a  recorded  instrument  would  have  been  good  if 
made  in  the  trial  court,  but  can  not  be  considered  when  made  for  the  first  time 
on  appeal. 

9. — Limitation — ^Adverse  Holding. 

Facts  considered,  and  held  to  show  adverse  holding  for  ten  years. 

10. — Deed — Beservatlons. 

A  person  claiming  under  a  deed  conveying  a  tract  of  land  with  exceptions 
or  reservations  must  show  that  the  land  claimed  by  him  is  not  embraced  within 
the  excepted  portions,  if  the  deed  itself  does  not  clearly  show  it. 

Appeal  from  the  District  Court  of  Orange  County.    Tried  below  before 
Hon.  W.  P.  N'icks. 
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Stark  &  Poole  and  James  £  Yeiser,  for  appellant8.r— The  statute  of 
this  State  prescribing  the  duties  of  a  notary  public  in  taking  and  re- 
turning the  depositions  of  a  witness  requires  the  notary  to  summon  the 
witness  before  him  forthwith  and  to  take  his  answers  and  return  them 
without  delay  to  the  court  from  which  the  commission  issued,  and  where 
it  appears  from  the  certificate  of  a  notary  to  a  deposition  that  the 
answers  of  the  witness  were  made  before  him  nearly  six  months  before 
they  were  returned  by  said  notary  into  court,  such  deposition  will  be 
suppressed  upon  motion  properly  presented.  Rev.  Stats.,  art.  2280; 
Laird  v.  Ivens,  45  Texas,  621;  Gardner  v.  Cutlet,  28  Texas,  182;  Rice 
V.  Ward,  93  Texas,  536 ;  Barber  v.  Geer,  63  S.  \V.  Rep.,  1009. 

A  power  of  attorney  authorizing  the  attorney  to  sell  a  certain  tract  of 
land  without  describing  the  same  by  survey  number,  or  patent  number, 
and  only  giving  its  location  as  "beginning  on  the  west  line  of  a  tract 
of  land  sold  by  N.  C.  Cordrey  to  W.  t).  Smith,  the  same  being  the  north- 
east comer  of  the  town  of  Madison;  thence  on  the  line  of  Qrandview 
Street,  104th  Street;  thence  on  said  street  south  to  the  Sabine  River; 
thence  down  said  Sabine  River  to  the  southwest  corner  of  said  tract, 
granted  to  said  Cordrey;  thence  on  the  south  line  of  said  survey  west 
of  the  southwest  corner  in  Adams  Bayou  and  Marsh ;  thence  meandering 
up  said  bayou  and  marsh  on  the  line  of  the  original  survey  to  the  north- 
west comer  of  said  original  tract  of  land,  east  of  the  lands  previously 
sold  by  said  Cordrey  from  this  tract;  thence  meandering  the  lines  of 
the  lands  so  sold  south  to  the  place  of  beginning;  to  contain  all  the 
lands  contained  in  said  Cordrey,  and  not  heretofore  sold  by  N.  C.  Cor- 
drey, deceased,  or  his  heirs  or  assigns,  be  the  same  more  or  less,'*  is  in- 
sufficient to  authorize  the  conveyance  of  lots  7  and  8  and  14  in  block  A.  8 
of  the  Sheldon  Survey  of  the  city  of  Orange  in  Orange  County,  Texas; 
there  being  no  other  competent  evidence  to  identify  said  lots  as  being  a 
part  of  the  land  attempted  to  be  described  in  said  power  of  attomey. 
Blume  V.  Rice,  12  Texas  Civ.  App.,  4 ;  McKinzie  v.  StaflFord,  8  Texas  Civ. 
App.,  121;  Wofford  v.  McKinna,  23  Texas,  36;  Norris  v.  Hunt,  51 
Texas,  609;  Douthit  v.  Robinson,  55  Texas,  74;  Mvers  v.  Maverich,  27 
S.  W.  Rep.,  952 ;  Kingston  v.  Pickins,  46  Texas,  101 ;  Crumblev  v.  Buse, 
11  Texas  Civ.  App.,  323;  Pierson  v.  Sanger,  51  S.  W.  Rep.,  870;  Ellis 
V.  Le  Bow,  6  Texas  Ct.  Rep.,  892 ;  Stipe  v.  Shirley,  64  S.  W.  Rep.,  1014 ; 
Catlett  V.  Starr,  70  Texas,  488;  Coker  v.  Roberts,  71  Texas,  602;  ifun- 
nink  v.  Jenny,  3  Texas  Civ.  App.,  405. 

The  court  erred  in  his  second  conclusion  of  law  in  concluding  that 
the  evidence  in  this  case  fails  to  establish  a  title  by  limitation  in  de- 
fendants and  in  finding  for  plaintiffs.  Haigler  v.  Pope,  8  Texas  Ct. 
Rep.,  807;  Natirel  v.  Raymond,  1  Texas  Ct.  Rep.,  210;  Murphy  v. 
Reymand,  2  Texas  Civ.  App.,  470 ;  Converse  v.  Ringer,  6  Texas  Civ.  App., 
51*;  Gunter  v.  Meade,  78  Texas,  638 ;  Heflin  v.  Burns,  70  Texas,  348. 

Hart  &  Sholars  and  S.  W.  Sholars,  Jr.,  for  appellees. — If  the  land  con- 
veyed or  authorized  to  be  conveyed,  can  by  any  reasonable  construction 
of  the  instrument,  be  located,  either  by  its  own  description,  surrounding 
sur^'eys,  or  by  the  aid  of  other  instruments  called  for  therein,  the  power 
of  attomey  would  be  sufficient  to  authorize  the  conveyance  of  the  land. 
Overand  v.  Menczer  et  al.,  18  S.  W.  Rep.,  301 ;  Hitchler  et  al.  v.  Scan- 
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Ian  et  aL,  39  S.  W.  Rep.,  633;  Brigham  et  al.  v.  Thompson,  34  S.  W. 
Rep.,  358. 

The  description  in  the  power  of  attorney  and  deed  was  suflScient. 
Lanfer  v.  Powell,  Tl  S.  W.  Rep.,  549;  Arnall  v.  Neweom,  69  S.  W. 
Rep.,  92;  Louehheimer  v.  Saunders,  65  S.  W.  Rep.,  500;  Hitchler  v. 
Scanlan,  39  S.  W.  Rep.,  633;  Brigham  v.  Thompson,  34  S.  W.  Rep., 
358;  Overand  v.  Menczer,  18  S.  W.  Rep.,  301. 

When  the  deed  is  signed  by  the  party  and  acknowledged  it  passes 
whatever  title  he  had  in  the  land  per  se  and  as  survivor  in  community 
of  the  estate,  he  having  qualified  as  such,  and  it  appearing  in  the  body 
of  the  deed,  the  fiduciary  capacity  in  which  he  acts;  he  may  transfer 
all  of  the  community  property  of  himself  and  his  deceased  wife,  when 
he  has  qualified  as  such  survivor  in  community.  Sayleft'  Stats.,  art. 
2227;  Fulshear  v.  Randon,  18  Texas,  277;  Newton  v.  Emerson,  18  S. 
W.  Rep.,  348. 

That  defendants  failed  to  prove  title  by  limitation :  Short  v.  Hepburn, 
36  S.  W.  Rep.,  1056 ;  Eldridge  v.  Parish,  25  S.  W.  Rep.,  49 ;  Mahoon  v. 
Cain,  14  S.  W.  Rep.,  24;  Schmidt  v.  Talbert,  12  S.  W.  Rep.,  284. 

REESE,  Associate  Justice. — Appellees,  0.  R.  Sholars  and  S.  W. 
Sholars,  Jr.,  sued  appellants  V.  H.  Stark  and  G.  F.  Poole,  together  with 
Dennis  Kane  and  Coleman  Fisher,  in  trespass  to  try  title  to  recover  lots 
7,  8  and  14,  in  block  A-8,  in  the  city  of  Orange,  said  lots  being  a  part 
of  the  Nathan  Cordrey  headright  survey. 

Coleman  Fisher  and  Dennis  Kane  disclaimed.  Stark  and  Poole  an- 
swered by  general  demurrer,  general  denial,  plea  of  not  guilty  and 
plea  of  the  ten  years  statute  of  limitation. 

The  case  was  tried  by  the  court  without  a  jury  and  judgment  ren- 
dered against  defendants  Fisher  and  Kane  on  their  disclaimer,  and 
also  against  Stark  and  Poole  for  title  and  possession  of  the  lots  sued 
for.    Motion  for  new  trial  having  been  overruled  Stark  and  Poole  appeal. 

Appellees  claim  title  to  the  lots  by  chain  of  title  beginning  with  a 
power  of  attorney  from  W.  H.,  Anna  S.  and  Drucilla  W.  Cordrey,  sole 
heirs  of  X.  C.  Cordrey,  to  R.  B.  Russell  and  D.  Call  who,  acting  under 
the  power  of  attorney,  sold  and  conveyed  to  Henry  K.  Sheldon  under 
whom,  through  several  mesne  conveyances,  appellees  claim. 

The  property  in  controversy  is  a  part  of  a  tract  of  1280  acres  patented 
to  Nathan  Cordrey  by  the  Republic  of  Texas,  December  11,  1841,  and  is 
part  of  the  tract  described  in  the  power  of  attorney  and  the  various  deeds 
thereunder  down  to  appellees. 

The  court  found  as  conclusions  of  law  that  the  title  papers  introduced 
in  evidence  by  appellees  vested  title  in  them,  and  that  the  evidence  failed 
to  establish  a  title  by  limitation  in  appellants. 

Appellants  moved  to -suppress  the  deposition  of  Wm.  Cordrey,  taken 
by  appellees,  on  the  ground  that  the  same  had  not  been  returned  by  the 
officer  by  whom  it  was  taken  until  six  months  after  it  had  been  taken. 
This  delay  is  not  explained  in  any  way,  but  it  appears  that  it  was  re^ 
turned  about  a  month  before  the  first  term  of  the  court  after  the  taking, 
at  which  the  case  was  tried,  and  it  is  not  claimed  by  appellants  that 
they  were  in  any  way  prejudiced  by  the  delay,  nor  is  it  shown  that  ap- 
pellees were  in  any  way  responsible  for  it. 
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Article  2280,  Revised  Statutes,  in  prescribing  the  form  and  requisites 
of  a  commission  to  take  depositions  provides  that  it  shall  require  the 
officer  "to  summon  the  witness  before  him  forthwith  .  .  .  and  to 
return  without  delay  the  commission  and  interrogatories,  and  the  an- 
swers of  the  witness  thereto/' 

Article  2284,  which  prescribes  particularly  the  duties  of  such  officer 
and  which  provisions  have  been  always  held  mandatory  and  to  be  strictly 
complied  with,  makes  no  reference  to  the  time  within  which  depositions 
must  be  returned  after  having  been  taken. 

By  the  use  of  such  vague  and  indefinite  terms  as  "without  delay"  in 
a  statute  merely  prescribing  the  form  and  requisites  of  the  commission, 
we  are  led  to  conclude  that  these  terms  are  meant  to  be  directory,  and 
that  in  the  absence  of  anything  to  show  that  the  delay  has  prejudiced 
appellants,  or  that  appellees  are  chargeable  therewith,  the  motion  to 
suppress  the  deposition  referred  to  was  properly  overruled. 

The  delay  of  the  officer,  however,  was  a  breach  of  official  duty  on  his 
part  and  is  to  be  strongly  condemned. 

There  is  no  patent  ambiguity  in  the  description  of  the  land  in  the 
power  of  attorney  from  the  Cordreys  to  Russell  and  Call.  The  land  is 
described  as  being  situated  in  Orange  County,  Texas,  adjoining  the  town 
of  Madison,  and  it  appears  with  reasonable  certainty  that  it  is  a  part 
of  the  Cordrey  survey,  and  there  are  full  descriptive  field  notes  giving 
the  boundaries.  The  tract  is  further  described  as  containing  "all  the 
land  contained  in  said  Cordrey  not  heretofore  sold  by  N.  C.  Cordrey 
or  his  heirs  or  assigns."  If  when  it  comes  to  apply  this  description  to 
the  ground  there  should  appear  to  be  discrepancies  and  conflicts  in  the 
various  calls  in  the  description  this  would  not  be  a  patent,  but  a  latent 
ambiguity.  (Brown  v.  Chambers,  63  Texas,  135;  Hitchler  v.  Scanlan, 
39  S.  W.  Rep.,  635.) 

There  was  no  error  in  overruling  the  objections  to  the  admission  in 
evidence  of  the  power  of  attorney.  The  discrepancy  between  the  names 
N.  C.  Cordrey  in  the  power  of  attorney  as  the  patentee  of  the  hind,  and 
Nathan  Cordrey  in  the  patent,  is  immaterial.  It  sufficiently  appears 
that  they  are  one  and  the  same  person. 

Appellants  also  objected  to  the  admission  in  evidence  of  the  deed  from 
Call  and  Russell  under  the  power  of  attorney  to  Henry  K.  Sheldon,  on 
substantially  the  same  grounds  as  those  urged  to  the  power  of  attorney, 
that  is,  that  there  w^  a  patent  ambiguity  in  the  description  of  the  land 
conveyed.  The  description  of  the  land  was  substantially  the  same  as 
in  the  power  of  attorney,  differing  only  in  being  more  full  and  per- 
haps more  definite.  There  was  no  patent  ambiguity.  Nor  was  it  a 
valid  objection  to  the  deed  that  it  was  a  deed  with  special  warranty,  while 
the  power  of  attorney  only  authorized  a  quit  claim.  The  instrument 
was  still  valid  to  the  extent  of  the  agents*  authority,  and  operated  to 
convey  the  land  so  far  as  their  principals  could  do  so.  There  was  no 
error  in  admitting  this  deed  in  evidence.  We  can  not  agree  with  ap- 
pellants that  the  deed  to  Sheldon  conveyed  any  more  land  than  the  agents 
were  authorized  by  the  power  of  attorney  to  convey.  The  description  of 
the  land  in  the  deed  is  not  exactly  in  the  same  terms  as  in  the  power  of 
attorney,  but  it  appears  to  us  that  it  refers  to  and  describes  with  sub- 
stantial accuracy  the  same  tract  of  land.     The  general  description  of 
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the  land  as  containing  all  of  the  land  in  the  Cordrey  survey  not  sold 
by  Cordrey  or  his  heirs  renders  sufficiently  definite  and  certain  the 
identity  of  the  land  conveyed  with  that  authorized  to  be  conveyed,  and 
it  is  sufficiently  shown  that  the  land  sued  for  is  a  part  of  this  tract, 
and  that  it  does  not  embrace  any  of  the  land  sold  by  Cordrey.  We  may 
remark,  however,  that  the  land  being  described  by  definite  boundaries'' 
which  identify  it,  with  the  further  description  of  it  as  being  all  of  the 
unsold  land  in  the  survey,  it  was  not  necessary  in  order  to  determine 
what  land  was  conveyed  to  prove  what  part  of  the  survey  had  been  sold. 
The  reference  in  the  deed  to  the  land  as  being  that  part  unsold  was  not 
necessary  to  identify  the  land  conveyed,  but  would  probably  be  useful 
to  solve  doubts  that  might  arise  when  it  came  to  apply  the  description 
to  the  ground. 

What  has  been  said  also  applies  to  the  objection  of  appellants  to  the 
admission  in  evidence  of  the  deed  from  H.  K.  Sheldon  to  S.  W.  Sholars. 

Objection  was  made  to  the  introduction  in  evidence  of  the  deed  from 
John  T.  Hart  and  S.  W.  Sholars  to  0.  R.  Sholars  on  account  of  de- 
fects in  the  certificate  of  acknowledgment, 

Ist.  Because,  while  the  deed  purports  to  have  been  executed  by  S. 
W.  Sholars  for  himself  and  as  survivor  of  the  community,  he  only  signs 
and  acknowledges  individually. 

2d.  Because,  while  he  is  named  in  the  deed  as  S.  W.  Sholars  and 
signs  S.  W.  Sholars,  the  certificate  of  acknowledgment  names  him  as 
S.  W.  Sholars,  Sr.,  and 

3d.  Because  the  notary  signs  the  certificate  only  as  notary  public 
without  a  designation  of  the  State  and  county  for  which  he  is  notary. 

None  of  these  objections  is  well  taken.  It  would  have  been  useless 
and  unnecessary  for  Sholars  to  go  through  the  formality  of  signing  and 
acknowledging  the  deed  in  his  capacity  as  survivor  of  the  community 
as  well  as  in  his  individual  capacity.  The  notary  certifies  that  S.  W. 
Sholars,  Sr.,  who  acknowledged  the  deed  is  the  same  person  who  exe- 
cuted it.    S.  W.  Sholars,  Jr.,  is  in  fact  one  of  the  grantees. 

As  to  the  signature  of  the  notary,  his  official  character  as  notary 
public  for  Orange  County,  Texas,  is  sufficiently  shown  in  the  first  part 
of  the  certificate  and  it  was  unnecessa'ry  to  repeat  it. 

In  their  brief  appellants  present  the  proposition  that  the  certificate 
of  acknowledgment  is  defective  in  that  it  is  stated  that  John  T.  Hart  and 
S.  W.  Sholars,  Sr.,  appeared  before  the  notary  "and  acknowledged  that 
he  executed  the  instrument  for  the  purposes,  etc.^^  This  would  have 
been  a  good  objection  to  the  admission  in  evidence  of  the  instrument  as 
a  recorded  instrument,  if  it  had  been  properly  made,  but  reference  to 
the  bill  of  exception  (No.  6)  discloses  that  the  instrument  was  not  ob- 
jected to  on  this  ground,  and  we  can  not  entertain  the  objection  here. 
There  was  no  error  in  overruling  the  objection  of  appellants  and  admit- 
ting the  deed  in  evidence. 

Appellants^  eighth  assignment  is  intended  to  present  the  objection 
that  the  court  erred  in  finding  as  a  conclusion  of  law  that  the  title  papers 
introduced  in  evidence  by  appellees  vested  in  them  a  good  title  to  the 
land  in  controversy.  This  assignment  is  not  foUoEwe*  by  ragr  pnipaHtian: 
or  statement,  reference  only  being  made  to  the  propositions,  statements 
and  authorities  under  the  third,  fourth  and  fifth  assignments  of  error. 
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These  assignments  are -addressed  to  the  alleged  errors  in  admitting  in 
evidence  the  power  of  attorney  and  the  several  deeds  thereunder.  They 
are  not  germane  to  the  assignment  here  presented.  The  assignment  is 
presented  in  the  brief  in  total  disregard  of  the  rules  prescribed  and 
can  not  be  considered. 

The  conclusion  of  law  that  the  evidence  fails  to  establish  a  title  by 
limitation  is  assigned  as  error. 

Upon  this  issue  Dennis  Kane  testified  that  he  built  a  house  on  lot  8  in 
1888,  which  does  not  seem  to  be  disputed  by  the  evidence.  Also  that  in 
January  or  February,  1889,  he  enclosed  all  of  these  lots  with  others 
and  has  kept  them  enclosed  ever  since,  using  the  property  for  a  garden, 
orchard,  etc.,  continuously,  and  that  he  has  all  of  the  time  claimed  the 
lots.  He  admits  that  the  fence  was  sometimes  torn,  knocked  or  blown 
down,  but  he  always  put  it  up  again  immediately  and  has  always  kept  it 
up. 

This  testimony  is  fully  corroborated  by  the  witnesses  Charley  Wheat 
and  Gabe  Holden,  and  is  substantially  corroborated  by  Geo.  F.  Poole. 
This  testimony  shows  an  actual  enclosure  and  use  of  all  of  the  lots 
continuously  from  1889  up  to  the  filing  of  this  suit  in  1903. 

To  contradict  this  testimony  J.  W.  Link  testified  that  in  1896  Dennis 
Kane  told  him  that  he  had  permission  of  Dan  Morrison  to  fence  the 
other  lots,  besides  9  and  10  which  he  owned.  Witness  thinks  these  lots 
were  lots  7  and  8.  He  testified  that  there  were  some  other  lots  which 
Dennis  Kane  claimed  as  his  limitation  lots. 

He  further  testified  that  he  was  out  there  four  or  five  years  ago  and 
that  he  does  not  think  that  at  that  time  Dennis  Kane  had  any  fence 
around  lots  7  and  8,  and  that  he  does  not  remember  seeing  any  house 
on  any  of  these  lots. 

Witnesses  for  appellants  upon  this  issue  testify  clearly  and  directly 
to  the  effect  that  Dennis  Kane  enclosed  the  three  lots  in  1889  and  that 
they  had  been  under  such  enclosure  and  used  by  him  continuously  ever 
since  up  to  the  date  of  the  institution  of  this  suit  in  1903.  The  effect 
of  this  testimony  is  that  this  possession  was  peaceable  and  adverse. 

Dennis  Kane's  statement  to  Hart  and  Sholars  in  1887  or  1888  with 
regard  to  that  part  of  lot  14  (about  two-thirds  of  the  lot),  which  he 
had  enclosed,  that  he  did  not  claim  the  property  and  his  agreement  to 
move  his  fence  oflP  when  he  got  his  sugar  cane  off  the  land,  would  pre- 
clude him  from  claiming  that  this  possession  was  then  adverse  to  the 
owners,  so  far  as  that  part  of  lot  14  then  under  fence  is  concerned,  but 
lots  7  and  8  and  the  balance  of  lot  14  not  then  enclosed  were  not  in- 
volved in  this  statement  and  agreement.  It  was  not  until  after  this 
that  Kane  enclosed  lots  7  and  8  and  the  other  one-third  of  lot  14,  the 
adverse  character  of  which  possession  was  not  affected  by  the  statements 
previously  made  to  Hart  and  Sholars  with  regard  to  the  part  of  lot  14 
then  enclosed. 

As  to  this  part  the  possession  would  not  become  adverse,  so  as  to 
put  the  statute  in  motion,  until  Kane  did  some  act  which  would  have 
operated  as  ilotice  actual  or  constructive  of  a  change  in  the  character 
of  his  possession,  from  one  in  subjection  to  the  rights  of  the  owner  to 
one  adverse  thereto. 

If  during  the  time  of  his  possession  his  fences  were  allowed  to  be 
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down  in  places  and  for  a  short  time,  and  this  is  the  most  that  appellees' 
evidence  establishes  on  this  point,  that  would  not  operate  to  make  a 
break  in  his  actual  possession  or  to  interrupt  the  running  of  the  statute. 

The  testimony  as  to  Dennis  Kane's  statement,  that  he  had  gotten  per- 
mission from  Dan  Morrison  to  fence  some  lots  which  witness  thought 
were  lots  7  and  8,  would  not  affect  his  possession  of  lot  14  in  any  event, 
nor  would  his  promise  to  Hart  and  Sholars  to  move  his  fence  off  of 
that  part  of  lot  14  which  he  had  fenced  affect  his  possession  of  the  bal- 
ance of  lot  14,  or  of  lots  7  and  8. 

The  testimony  as  to  his  statement  to  Robinson,  about  getting  a  patent 
for  the  land,  is  too  indefinite  to  rebut  the  inference  of  adverse  possession 
afforded  by  the  acts  of  Dennis  Kane. 

The  property  appears  to  be  town  lots,  and  if  the  direct  and  positive 
statements  of  appellants'  witnesses  as  to  the  continuous  occupation  of 
Dennis  Kane  is  not  true,  appellees  ought  to  be  able  to  show  it  by  more 
definite  and  positive  testimony  than  has  been  here  offered. 

The  finding  ^f  the  court  on  the  issue  of  limitation  appears  to  us  to  be 
so  opposed  to  the  great  preponderance  of  the  evidence  as  to  require  a 
reversal  of  the  Judgment  and  that  the  cause  be  remanded  for  another 
trial. 

In  view  of  another  trial  we  call  attention  to  an*  error  that  would  have 
required  a  reversal  of  the  judgment  if  it  had  been  properly  presented. 
The  deed  from  Henry  K.  Sheldon  to  S.  W.  Sholars  excepts  from  the 
conveyance  such  portions  of  the  land  as  he  and  his  duly  authorized 
agents  had  sold  since  the  sale  to  him,  and  also  saves  and  excepts  certain 
enumerated  and  described  lots.  There  was  no  attempt  to  show  what 
portions  had  been  sold  by  Sheldon  since  the  conveyance  to  him  and 
before  the  date  of  this  deed  to  Sholars. 

A  person  claiming  under  a  deed  conveying  a  tract  of  land  with  ex- 
ceptions or  reservations,  must  show  that  the  land  claimed  by  him  is  not 
embraced  within  the  excepted  portions,  if  the  deed  itself  does  not  clearly 
show  it. 

This  principle  is  not  applicable  to  the  power  of  attorney  and  the 
other  deeds  containing  the  exceptions  of  the  portions  sold  by  Cordrey 
or  his  heirs,  for  the  reason,  as  stated,  that  the  specific  land  conveyed  is 
sufficiently  described,  and  it  is  stated  that  this  land  so  described  contains 
all  the  unsold  land.  Were  it  otherwise,  however,  it  is  shown  that  there 
are  no  deeds  of  record  to  any  of  this  land  from  Cordrey  or  his  heirs, 
which  is  as  far  perhaps  as  appellees  could  be  required  to  go. 

This  can  not  be  said  of  the  above  exceptions  and  reservations  in  the 
Sheldon  deed  to  Sholars  of  all  portions  sold  by  him.  This  evidence 
can  doubtless  bo  satisfactorily  supplied  upon  another  trial. 

Reversed  and  remanded. 


Mtstrot  Brothers  and  Company  v.  E.  P.  Wilson, 

Decided  December  15,  1905. 

1. — Jndgment  by  Befault — Sickness — ^Plea  of  PrivUege — Certiorari. 

A  nonresident  defendant  was  sick  and  confined  to  his  bed  at  the  time  a  Judg- 
ment by  default  was  rendered  against  him.    He  carried  the  case  by  certiorari  to 
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the  County  Court,  and  there  uresented  his  plea  of  privilege  to  be  sued  in  the 
county  of  hia  residence.  The  plaintiff  moved  to  strike  out  the  plea  of  privilege 
because  it  came  too  late,  and  to  dismiss  the  certiorari.  Held,  the  court  properly 
overruled  the  motion  to  strike  out  and  dismiss. 

Appeal  from  the  County  Court  of  Harris  County.  Tried  below  before 
Hon.  Blake  Dupree. 

Hunt  &  Myer,  for  appellant. — In  support  of  their  proposition  quoted 
in  the  opinion,  cited :  Pearl  v.  Puekett,  8  Texas,  303 ;  Spinks  v.  Math- 
ews, 15  S.  W.  Rep.,  1101 ;  Wilson  v.  Griffin,  W.  &  W.  Civ.  Cases,  sec. 
1313;  Davis  v.  Texas  &  P.  Ry.  Co.,  34  S.  W.  Rep.,  144;  Engel  v.  Brown, 
1  W.  &  W.  Civ.  Cases,  sec.  803. 

No  brief  for  appellee. 

PLEASANTS,  Associate  Justice. — This  case  was  brought  to  the 
County  Court  of  Harris  County  by  appellee  by  writ  of  certiorari  to  the 
Justice  Court  of  precinct  No.  1  of  said  county.  The  petition  for  cer- 
tiorari alleges  in  substance  that  appellant,  on  September  12,  1904,  re- 
covered a  judgment  against  appellee  in  a  suit  in  said  Justice  Court,  in 
which  appellant  was  plaintiff  and  appellee  defendant,  for  the  sum  of 
$131.35;  that  at  the  time  this  judgment  was  rendered  and  for  two  weeks 
thereafter  appellee  was  sick  at  his  home  in  Hardin  County  and  was 
unable  to  attend  said  court,  and  said  judgment  was  rendered  against  him 
by  default;  that  if  he  had  been  able  to  attend  the  court  he  would  have 
interposed  to  appellant's  suit  his  plea  of  personal  privilege  to  be  sued 
in  the  county  of  his  residence,  and  would  have  shown  that  the  account 
upon  which  said  judgment  was  obtained  against  him  was  not  correct 
but  was  entitled  to  numerous  credits.  When  the  case  was  called  for  trial 
in  the  County  Court  appellee  presented  a  plea  of  personal  privilege 
duly  verified  and  containing  all  the  allegations  necessary  to  show  his 
right  to  be  sued  in  the  county  of  his  residence. 

Appellant  then  filed  the  following  motion  to  dismiss  the  certiorari 
proceedings: 

"Comes  now  plaintiff,  and  moves  the  court  to  dismiss  the  petition 
and  quash  the  writ  of  certiorari  of  the  defendant  Wilson,  and  for  cause 


^That  it  does  not  anywhere  appear  either  from  the  petition  or  the 
transcript  from  the  Justice  Court,  that  any  attempt  was  made  to  have 
a  plea  of  privilege  filed  or  acted  upon,  or  any  evidence  offered,  and 
movant  alleges  that  the  record  is  entirely  silent  on  this  subject,  and  it 
does  not  appear  that  any  plea  of  privilege  was  ever  filed  in  the  Justice 
Court. 

"Wherefore  movant  prays  that  said  writ  be  quashed  and  petition  be 
dismissed." 

The  plea  of  privilege  and  the  motion  to  dismiss  were  heard  together 
by  the  court  and  the  following  judgment  was  rendered : 

"Be  it  remembered  that  on  this  the  12th  day  of  November,  1904, 
came  on  to  be  heard  in  the  above  numbered  and  entitled  cause  the  plea 
of  privilege  of  the  defendant  E.  P.  Wilson; 
Vol.  XU.  Civil— 11. 
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"And  it  appearing  to  the  court  that  the  above  numbered  and  entitled 
cause  is  pending  in  this  court  on  an  application  of  certiorari  sued  out 
by  the  defendant  E.  P.  Wilson,  from  the  Justice  Court,  Precinct  No.  1 ; 

"And  it  further  appearing  to  the  court  that  there  is  a  motion  pending 
in  this  court  to  dismiss  the  certiorari  proceedings  and  quash  the  writ; 

"And  it  further  appearing  to  the  court  that  no  plea  of  privilege  was 
ever  filed  in  the  Justice  Court; 

"And  it  further  appearing  to  the  court  that  a  judgment  by  default 
was  rendered  in  the  Justice  Court  against  the  defendant ; 

"And  it  at  this  time  appearing  to  the  court  that  at  the  time  the 
judgment  by  default  was  obtained  the  defendant  was  sick  and  confined 
to  his  bed; 

"And  it  further  appearing  to  the  court  that  the  fact  of  sickness  of  the 
defendant  was  not  brought  to  the  notice  of  the  justice  of  the  peace,  nor 
to  plaintiff's  counsel  at  any  time,  and  it  further  appearing  that  these 
facts  were  never  set  up  in  the  Justice  Court,  and  the  court  being  of 
the  opinion  that  said  plea  of  privilege  should  be  sustained,  and  that  the 
motion  to  dismiss  the  plea  of  privilege  and  quash  the  writ  in  the  cer- 
tiorari proceedings  should  be  overruled; 

"It  is  considered  by  the  court,  and  therefore  ordered,  adjudged  and 
decreed  that  the  said  plea  of  privilege  shall  be  sustained  and  said 
motion  shall  be  overruled,  and  the  said  defendant  is  hereby  dismissed 
with  his  costs  from  this  court,  and  execution  may  issue  for  his  costs 
in  this  behalf  expended,  to  which  judgment  and  the  ruling  of  the  court, 
the  plaintiff,  Mistrot  Bro.  &  Co.,  then  and  there  excepted,  and  gave  no- 
tice of  appeal  to  the  Court  of  Civil  Appeals  for  the  First  Supreme 
Judicial  District  of  Texas,  at  Galveston,  Texas." 

The  only  ground  upon  which  appellant  seeks  a  reversal  of  this  judg- 
ment is  thus  stated  in  the  proposition  under  the  first  and  second  assign- 
ments of  error : 

"Where  defendant  fails  to  appear  in  the  Justice  Court,  and  permits 
judgment  by  default  to  be  rendered  against  him,  and  no  plea  of  privilege 
is  filed  in  the  Justice  Court,  although  he  had  notice  of  the  filing  of  the 
suit  and  service  of  citation  was  made  upon  him,  he  can  not  raise  for 
the  first  time  the  question  of  jurisdiction  in  the  Justice  Court  on  appeal, 
and  he  will  be  considered  to  have  waived  his  right  to  plead  to  the  juris- 
diction, and  sickness  is  no  excuse  where  the  fact  of  the  sickness  and  the 
inability  of  the  defendant  to  appear  was  not  made  known  to  the  justice 
of  the  peace,  or  to  counsel  for  the  plaintiff,  and  the  motion  to  dismiss 
the  certiorari  proceeding  should  have  been  sustained  and  the  appellee's 
plea  of  privilege  overruled.'' 

Appellee  was  not  required  to  file  his  plea  of  personal  privilege  in 
the  Justice  Court  before  the  day  on  which  the  cause  was  called  for 
trial  in  that  court,  and  his  failure  to  be  present  at  the  trial  and  present 
his  plea  having  been  shown  to  have  been  due  to  sickness  can  not  be 
regarded  as  a  waiver  of  his  right  to  be  sued  in  the  county  of  his  residence, 
and  the  mere  fact  that  he  failed  to  notify  the  justice  of  the  peace  or 
appellant's  attorneys  of  his  sickness  does  not  affect  the  question.  When 
sufficient  reason  is  shown  for  the  failure  of  a  defendant  to  appear  and 
answer,  a  default  judgment  against  him  should  always  be  set  aside,  and 
when  this  is  done  the  case  stands  as  though  there  had  been  no  trial,  and 
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the  defendant  can  urge  any  defense  wbicli  he  might  have  presented  had 
he  been  present  when  the  default  judgment  was  taken. 

The  right  to  be  sued  in  the  county  of  his  residence  is  a  valuable  right 
guaranteed  to  the  defendant  by  the  statutes  of  this  State  and  it  can 
not  be  said  that  he  waived  this  right  by  not  presenting  his  plea  in  the 
trial  in  the  Justice  Court  when  he  was  prevented  from  so  doing  by 
sickness. 

It  may  be  that  under  some  circumstances  a  defendant  who  had  the 
opportunity  of  informing  the  justice  or  the  opposing  side  that  he  would 
not  be  able  to  attend  the  trial,  and  failed  to  do  so,  would  be  held  guilty 
of  such  negligence  that  he  would  not  be  entitled  to  have  a  judgment 
against  him  by  default  set  aside,  but  no  such  case  is  presented  by  this 
record. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed  and  it  is  so  ordered. 

Afjirmed, 


Texas  and  Pacific  Railway  Company  et  al.  v.  Scott  and 

Robertson. 

Decided  December  16,  1905. 

Gonneeting  Carrien — ^Transfer  of  Shipments. 

In  the  absence  of  any  law  or  regulation  prescribing  the  manner  in  which 
freight  is  to  be  transferred  between  connecting  carriers,  this  should  be  left  to 
the  carriers  themselves,  provided  no  unreasonable  method  of  transfer  be  adopted. 

Appeal  from  the  County  Court  of  Mitchell  County.  Tried  below  be- 
fore Hon.  W.  B.  Crockett. 

Ed.  W,  Smith,  for  appellant  T.  &  P.  Ry.  Co. 

Whitaker  £  Gibbs,  for  appellant,  M.  K.  &  T.  Ry.  Co.  and  M.  K. 
&  T.  Ry.  Co.  of  Texas, 

No  briefs  for  appellee. 

STEPHENS,  Associate  Justice. — This  appeal  presents  the  ques- 
tion whether  in  a  shipment  of  cattle  from  Stanton,  Texas,  to  the  Na- 
tional Stock  Yards,  Illinois,  over  the  line  of  the  Texas  and  Pacific 
Railway  Company  to  Fort  Worth,  and  thence  over  the  lines  of  the  Mis- 
souri, Kansas  and  Texas  Railway  Company  of  Texas  and  the  Missouri, 
Kansas  &  Texas  Railway  Company,  the  shipper  has  the  right  to  require 
that  the  cattle  be  transferred  from  the  line  of  the*  Texas  and  Pacific 
Railway  to  that  of  the  M.  K.  &  T.  Ry.  of  Texas  through  the  stock 
pens  of  the  former  road  at  Fort  Worth,  Texas,  where  no  facilities  are 
provided  and  maintained  for  making  such  transfers  instead  of  at  the 
Union  Stock  Yards  near  Fort  Worth,  where  facilities  have  been  pro- 
vided and  arrangements  have  been  made  between  the  two  companies  for 
such  transfers.  The  sliippers  in  this  instance  insisted  upon  that  right 
when  the  cattle  were  delivered  to  the  initial  carrier,  but  the  local  agent 
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of  that  carrier  informed  them  that  he  had  no  authority  to  make  any 
such  arrangement^  and  the  one  making  the  demand  for  the  firm  admitted 
on  the  trial  that  he  knew  the  agent  did  not  have  any  such  authority.  In 
submitting  the  issues  to  the  jury,  the  court  in  a  special  instruction 
given  at  the  request  of  the  M.  K.  &  T.  Ry.  Co.  of  Texas  charged  them 
that,  if  the  shippers  had  instructed  the  T.  &  P.  Ry.  Co.  to  deliver  the 
cattle  to  the  M.  K.  &  T.  Ry.  Co.  of  Texas  at  Fort  Worth  in  the  pens 
of  the  former,  and  that  if  injury  residted  to  the  cattle  by  the  failure 
of  the  T.  &  P.  Company  to  unload  the  cattle  in  its  pens,  they  would 
hold  the  T.  &  P.  Company  responsible  for  the  same.  Unless,  therefore, 
the  shippers  had  the  right  to  insist  upon  the  transfer  of  the  cattle  being 
made  in  this  maimer,  the  giving  of  this  charge  requires  the  judgment 
to  be  reversed.  This  question  was  before  us  in  the  case  of  Texas  &  Pac. 
Ry.  Co.  V.  Felker,  15  Texas  Ct.  Rep.,  466,  and  was  there  decided  against 
the  contention  of  the  appellees,  and  we  see  no  reason  to  change  the 
view  then  taken  of  the  question,  which  seems  also  to  be  in  accord  with 
the  opinion  of  the  Supreme  Court  on  a  similar  question  in  the  case  of 
Houston  &  T.  C.  Ry.  Co.  v.  Everett,  13  Texas  Ct.  Rep.,  930.  While 
the  law  requires  connecting  carriers  to  exchange  freight,  we  know  of 
no  statute  or  commission  regulation  prescribing  the  manner  in  which 
the  transfer  is  to  be  made,  and  in  the  absence  of  such  law  or  regulation, 
we  think  this  should  be  left  to  the  connecting  carriers  themselves,  with 
the  qualification,  of  course,  that  no  unreasonable  method  of  transfer 
could  be  adopted  by  them. 

For  the  error  in  giving  this  charge,  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Texas  Midland  Railroad  Company  v.  J.  W.  Byrd. 

Decided  December  IG,  1906. 

1. — JSut  of  Bailroad  Track — Licensee. 

It  is  well  settled  that  if  a  portion  of  a  railroad  track  has  been  commonly 
and  habitually  used  for  a  long  time  by  the  public  as  a  footpath,  with  the  knowl- 
edge  and  acquiescence  of  the  company,  it  is  considered  as  having  licensed  the 
public  to  use  such  poi-tion  of  its  roadbed  for  that  purpose,  and  a  person  so  using 
the  track  would  occupy  the  position  of  a  licensee. 

S. — Same — Degree  of  Care. 

Both  the  licensee  and  the  servants  of  the  company  are  under  obligation  to 
use  ordinary  care  to  avoid  injury  in  such  case. 

8. — Seeming  Danger — ^Unnecessary  or  Imprudent  Act. 

A  party  guilty  of  negligence  is  responsible  for  the  result,  if  that  negligence 
has  caused  another  to  be  surrounded  by  such  circumstances  as  to  him  appear 
to  threaten  injury,  whether  such  person  act  prudently  or  imprudently,  if,  in  an 
effort  to  avoid  injury,  he  makes  a  choice  of  means  from  which  injury  results, 
although  it  may  turn  out  that  if  he  had  done  differently,  or  had  done  nothing, 
he  would  not  have  been  injured. 

4. — Charge  of  Court — ^Harmless  Error. 

The  court  charged  the  jury  as  follows :  "If  you  find  that,  by  reason  of  such 
negligence,  if  any,  the  plaintiff  was  placed  in  a  position  of  great  danger,  and 
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that  he,  in  his  efforts,  if  he  used  such  efforts,  to  escape  from  such  impending 
danger,  if  any,  fell  from  said  trestle,"  etc.  Held,  if  error,  it  was  favorable 
to  defendant,  and  furnishes  no  ground  of  complaint. 

5. — ^Disagreeing  Jury — ^XnstmetioBS  or  AdYioe  hy  Court — ^Error. 

A  jury  having  notified  the  court  that  they  could  not  agree,  the  court  said 
to  them:  *1  would  suggest  that  you  try  to  harmonize  your  views  in  a  spirit 
of  compromise  and  endeavor  to  reach  a  verdict."  And  again :  "It  is  very  impor- 
tant that  you  reach  a  verdict  if  you  can.  Frequently  jurors  think  they  can  not 
agree  when,  in  fact,  they  can,  and  sometimes  do  agree.  Jurorn,  in  their  delibera- 
tions, should  exercise  a  spirit  of  compromise,  and  try  to  harmonise  their  views 
and  differences,  and  reach  a  verdict,  if  possible.  The  Question  of  arriving  at  a 
verdict,  however,  is  with  each  of  you  individually,  and  is  a  matter  with  your 
own  conscience  and  judgment,  and  no  one  has  a  right  to  question  or  gainsay  your 
motives."    Held,  reversible  error. 

Appeal  from  the  District  Court  of  Delta  County.  Tried  below  before 
Hon.  B.  L.  Porter. 

Ogden  &  Brooks,  A,  U.  Dashiell,  Walter  P.  Napier  and  W.  H.  LipS' 
comb,  for  appellant. — A  person,  whether  as  a  licenRee  or  a  trespasser, 
assumes  the  risks  incident  to  the  business  of  the  company  whose  way 
he  uses,  and  can  not  recover  for  injury  resulting  therefrom.  Chicago 
&  N.  W.  Ry.  V.  Davis,  17  N.  W.  Rep.,  413 ;  Gallagher  v.  Humphreys,  6 
Law  Times  (N.  S.),  684;  Vanderbeck  v.  Hendry,  N.  J.  Law,  472; 
Williams  v.  Delaware,  L.  &  W.  Ry.,  2  X.  Y.  Supp.,  435;  King  v. 
Railway,  3  B.  R.  R.,  875. 

Railroad  operatives  have  the  right  to  assume  that  a  person  will  leave 
the  track  in  time  to  prevent  an  injury,  and  until  it  becomes  apparent 
to  them  that  such  person  does  not  intend  leaving,  they  owe  him  no 
duty.  Houston  &  T.  C.  Ry.v.  Smith,  52  Texas,  185;  Artusy  v  Missouri 
Pac.  Ry.,  73  Texas,  191;  International  &  G.  N.  Ry.  v.  Kuehn,  70 
Texas,  685;  International  &  G.  N.  Ry.  v.  Garcia,  75  Texas,  583;  Gulf, 
C.  &  S.  F.  Ry.  V.  Hill,  58  S.  W.  Rep.,  257;  St.  Louis  &  S.  P.  Ry.  v. 
Christian,  27  S.  W.  Rep.,  933 ;  Texas  &  Pac.  Ry.  v.  Lowerv,  61  Texas, 
154;  Galveston  City  Ry.  v.  Hewitt,  67  Texas,  480;  St.  I^ouis  &  S.  P. 
Ry.  V.  Herrin,  6  Texas  Civ.  App.,  724;  Texas  &  Pac.  Ry.  v.  Roberts, 
37  S.  W.  Rep.,  870;  Frazier  v.  South  &  X.  A.  Ry.,  28  Am.  &  Eng. 
Ry.  Cases,  565;  Georgia  Pac.  Ry.  v.  Blanton,  4  So.' Rep.,  621. 

The  undisputed  evidence  in  this  case  showing  that  plaintiff  was  a 
trespasser  on  defendant's  track  and  there  being  no  evidence  on  which  to 
submit  the  issue  of  discovered  peril  a  verdict  should  have  been  instructed 
for  the  defendant.  St.  Louis  &  S.  W.  Ry.  v.  Shiflet,  11  Texas  Ct. 
Rep.,  488;  3  Elliott  on  Railroads,  p.  1954. 

In  order  to  render  the  defendant  responsible  for  injuries  received  by 
one  in  an  effort  to  escape  from  an  alleged  danger;  the  latter  must  be 
such  as  threatens  life  or  serious  bodily  inju^3^  International  &  G.  N. 
Ry.  v.  Neff,  87  Texas,  303 ;  Williams  V.  Galveston,  H.  &  S.  A.  Ry.,  78 
S.  W.  Rep.,  45. 

A  failure  to  use  the  means  at  their  command  to  avoid  injuring  a  tres- 
passer after  his  peril  is  discovered  does  not  render  a  railway  company 
liable  unless  it  appears  that  he  was  discovered  in  time  for  the  servants 
of  the  company  to  have  prevented  the  injury.  Missouri,  K.  &  T.  Ry. 
Co.  V.  Ever,  96  Texas,  72. 
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It  being  undisputed  that  the  defendant's  train  did  not  strike  plaintiff 
and  that  he  injured  himself  in  attempting  to  get  off  the  trestle,  it  was 
error  to  submit  the  issue  of  discovered  peril.  Texas  &  Pac.  By.  v. 
Breadow,  90  Texas,  27;  Texas  &  Pac.  Ry.  v.  Staggs,  90  Texas,  458. 

The  court  erred  in  advising,  instructing,  and  stating  to  the  jury, 
after  it  had  been  in  retirement  to  consider  of  its  verdict  in  this  case 
and  had  come  into  court  and  advised  the  court  that  the  jurors  were 
disagreed  upon  a  question  of  fact,  and  upon  the  question  of  the  liability 
of  the  defendant,  and  not  upon  a  question  of  law,  that  the  jury  should 
be  guided  by  a  spirit  of  compromise  in  reaching  its  verdict  in  this  case, 
and  that  the  jurors  ought  to  exercise  a  spirit  of  compromise  and  try  to 
arrive  at  a  verdict.  Sargent  v.  Lawrence,  16  Texas  Civ.  App.,  640 
(40  S.  W.  Rep.,  1076);  Goodsell  v.  Seeley,  10  N.  W.  Rep.,  44;  San 
Francisco  &  S.  M.  Ry.  v.  Mahoney,  42  Pac.  Rep.,  969 ;  Southern  Ins.  Co. 
v.  WTiite,  24  S.  W.  Rep.,  426;  Randolph  v.  Lampkin,  14  S.  W.  Rep., 
638;  Richardson  v.  Coleman,  29  X.  E.  Rep.,  909;  Edens  v.  Hannibal 
&  St.  Joe  R.  R.,  72  Mo.,  212;  McPeak  v.  Missouri  Pac.  Ry.,  30  S.  W. 
Rep.,  170;  North  Dallas  Ry.  v.  McCue,  36  S.  W.  Rep.,  1080;  State 
V.  Eathly,  83  S.  W.  Rep.,  1081. 

Evans  &  Elder  and  ir.  E,  Sharpe,  for  appellee. — ^Where  the  track  or 
ground  of  a  railway  is  used  by  pedestrians  as  a  passway  for  a  con- 
siderable time  without  objection,  or  with  a  tacit  acquiescence  on  the 
part  of  the  company,  a  pedestrian  crossing  over  such  grounds  or  along 
such  tracks  becomes  a  licensee  in  such  a  sense  that  he  is  not  to  be  con- 
sidered as  a  mere  trespasser  acting  at  his  peril.  But  it  becomes  the 
duty  of  the  company,  in  operating  its  road  at  such  places  to  use  in- 
creased prudence  and  caution  in  proportion  to  the  danger  to  such  per- 
son, by  maintaining  a  lookout  upon  its  engines  and  trains  and  by  giving 
audible  signals  on  approaching  such  places,  such  as  would  be  reasonably 
required  on  approaching  a  public  crossing.  2  Thomp.  N"eg.,  sec.  124; 
Anderson  v.  Chicago,  M.  &  St.  P.  Rv.,  87  Wis.,  195;  Texas  &  Pac.  Rv.  v. 
Watkins,  88  Texas,  20;  Hutchins  v.*^St.  Louis  &  S.  W.  Ry.,  13-Texa8  Ct. 
Rep.,  832;  Missouri,  K.  &  T.  Ry.  v.  Mathews,  4  Texas  Ct.  Rep.,  269;  St. 
Louis  &  S.  W.  Ry.  v.  Shiflet,  11  Texas  Ct.  Rep.,  488;  Washington  v. 
Missouri,  K.  &  T.  Ry.,  90  Texas,  314;  McCray  v.  Galveston,  H.  &  S. 
A.  Ry.,  89  Texas,  168;  Lee  v.  International  &  G.  N".  Ry.,  89  Texas,  683 
Gulf,  C.  &  S.  F.  Ry.  v.  Mathews,  13  Texas  Ct.  Rep.,  949. 

^\^lere  the  public  for  years  has  been  accustomed  to  cross  the  track 
of  a  railway  company  upon  a  well  defined  path  with  the  acquiescence  of 
the  company,  although  without  its  express  license,  a  license  to  do  so 
will  be  presumed.  And  persons  so  crossing  to  and  fro  are  not  in  a 
strict  sense  trespassers,  but  are  licensees.  And  the  company  is  bound 
to  take  reasonable  precautions  to  avoid  injuring  them.  2  Thomp.  on 
Neg.,  sec.  1725;  Thomas  v.  Chicago,  M.  &  S.  P.  Ry.,  72  N*.  W.  Rep., 
783,  39  Law  Rep.  Ann.,  399;  Wabash  Rv.  v.  Jones,  63  111.,  125;  St. 
Louis  &  S.  W.  Rv.  v.  Shiflet,  56  S.  W.  Rep.,  697;  Louisville  &  Nash. 
Ry.  V.  Schuster,  7*^8.  W.  Rep.,  873:  6  Rap.  and  Mack  Dig.,  272;  Shelby 
v.  Railway,  3  S.  W.  Rep.,  157  ;  Chicago  &  E.  I.  Ry.  v.  Hedges,  105  Ind.\ 
398.  :  X.  E.  Hq])..  801 ;  Houston  &  T.  C.  Ry.  v.  Sympkins,  64  Texas, 
615;  Snyder  y.  Xatclioz  &  Red  River  Ry.,  44  Am.  &  Eng.  R.  R.  Cases, 


190S.]  Texas  Midland  Rt.  Co.  v.  Btrd.  167 

278;  Savannah  F.  &  W.  By.  v.  Stewart,  71  Ga.,  427 ;  St.  Louis  &  T.  Rv. 
V.  Crosnoe,  72  Texas,  79;  Isabel  v.  Hannibal  &  St.  J.  Ry.,  60  Mo., 
475;  Reiner  v.  Long  Island  Ry.,  1  N.  Y.  Supp.,  124;  Galveston  City 
Rv.  V.  Hewitt,  67  Texas,  479;  Hughes  v.  Galveston,  H.  &  S.  A.  Rv.,  67 
Texas,  598;  Gulf,  C.  &  S.  F.  Ry.  v.  Smith,  87  Texas,  348;  Texas  & 
Pac.  Ry.  V.  Black,  87  Texas,  160. 

A  court  may  and  ought  to  urge  upon  the  jury  all  proper  motives  to 
induce  them  to  agree  upon  a  verdict,  such  as  the  propriety  of  a  spirit  of 
legal  concession  in  their  deliberations  and  the  importance  to  the  parties 
and  the  public  of  a  verdict  and  the  saving  of  time  and  expense  of  a  new 
trial.  Abbott's  Trial  Brief,  Civil  Jury  Trials  (2d  ed,),  p.  489,  subd.  3; 
Wooten  V.  Partridge,  13  Texas  Ct.  Rep.,  39;  Insurance  Co.  v.  White, 
24  S.  W.  Rep.,  425;  Aheam  v.  Mann,  60  N.  H.,  472;  Gibson  v.  Minne- 
apolis &  St.  P.  Ry.,  55  Minn.,  177,  56  N.  W.  Rep.,  686. 

TALBOT,  Associate  Justice.— On  the  18th  day  of  July,  1903,  ap- 
pellee,  Byrd,  was  walking  upon  appellant's  railroad  track  in  Delta  County, 
Texas,  going  to  Cooper.  About  three  quarters  of  a  mile  north  of  Cooper 
there  is  a  trestle  in  appellant's  road  approximately  200  feet  long.  When 
appellee  was  about  midway  of  this  trestle,  walking  upon  the  ties,  and 
going  south,  he  discovered  one  of  appellant's  trains  rapidly  approaching 
him  from  the  north.  In  leaving  the  track  to  avoid  being  struck  by 
the  train  appellee  jumped  or  fell  to  the  ground,  some  distance  below, 
and  was  injured.  This  suit  was  brought  to  recover  damages  alleged  to 
have  been  sustained  on  account  of  said  injuries  and  it  was  alleged  in 
substance,  that  at  the  time  appellee  was  hurt,  and  for  a  long  time  prior 
thereto,  appellant's  said  railroad  track  and  trestle,  where  the  injury  oc- 
curred, was  commonly,  habitually  and  publicly  used,  with  the  knowledge, 
consent  and  acquiescence  of  appellant,  as  a  footway  by  pedestrians  in 
traveling  to  and  from  the  town  of  Cooper.  That  appellant's  railroad 
track  for  the  distance  of  one-half  mile  north  of  the  trestle  is  down 
grade  and  that  a  train  approaching  said  trestle  from  the  north  can  not 
be  seen  at  a  greater  distance  from  said  trestle  than  a  half  mile.  That 
the  agents  and  servants  of  appellant  in  charge  of  said  train  saw  appellee 
while  he  was  on  the  trestle  and  saw  that  he  was  in  peril  in  time  to 
have  prevented  the  injury,  and  failed  and  neglected  to  use  the  mean? 
at  their  command  to  avoid  injuring  him,  but  negligently  propelled  and 
operated  said  train,  without  giving  any  notice  or  warning  of  its  approach, 
until  said  train  had  reached  a  point  near  the  north  end  of  the  trestle. 
Appellant  pleaded  a  general  demurrer,  a  general  denial  and  contributory 
negligence.  A  trial  by  jury  was  had  which  resulted  in  a  verdict  and 
judgment  for  appellee  in  the  sum  of  $2,000,  from  which  this  appeal  is 
prosecuted. 

The  court  did  not  err  in  refusing  to  give  appellant's  requested  charge 
directing  the  jury  to  return  a  verdict  in  its  favor.  The  theory  upon 
which  appellee  seeks  to  recover  is  that  he  was  a  licensee  and  rightfully 
upon  appellant's  railroad  track  and  trestle;  that  while  so  upon  said 
trestle  and  without  knowledge  of  the  approach  of  appellant's  train,  its 
servants  in  charge  thereof  negligently  ran  said  train  so  close  to  him, 
before  giving  any  signal  or  warning  of-  its  proximity,  that  death  or 
serious  bodily  injury  to  him  was  threatened  from  a  collision  with  f*aid 
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train,  that  so  imminent  and  threatening  was  the  danger  to  him  when  the 
whistle  of  the  train  was  sounded  and  he  became  aware  of  its  approach, 
that,  without  any  time  whatever  for  deliberation,  but  upon  a  sudden  im- 
pulse and  in  terror  of  the  impending  danger,  he  was  caused  to  jump 
from  the  track  and  was  injured.  This  theory  is  not  without  evidence 
to  support  it.  Appellee  testified:  "I  know  the  bridge  on  which  it  is 
alleged  in  my  petition  in  this  case  that  I  was  injured — it  is  190  or  195 
feet  long.  It  is  down  grade  coming  to  the  bridge  from  the  north  for 
something  like  seven  or  eight  hundred  yards.  Just  before  I  got  to  the 
bridge  I  looked  ahead  to  see  if  a  train  was  approaching  and  then  looked 
back  up  the  track — I  didn't  see  any  train  nor  did  I  hear  a  train.  I 
then  started  across  the  bridge,  after  looking,  and  I  had  gotten  something 
like  half  way  across  it  I  guess  when  I  discovered  the  general  rummage  of 
a  train  and  as  quick  as  I  heard  the  general  roaring  of  a  train,  I  looked 
in  front  and  looked  back  and  saw  the  train  about  that  time  and  it 
whistled  and  I  jumped  or  fell;  in  some  way  or  other  I  got  oflE  the 
bridge.  I  could  not  have  been  more  than  fifty  yards  from  the  train 
at  that  time.  The  train  was  then  about  the  end  of  the  trestle,  right  close 
to  the  end  of  the  trestle.  The  train  was  running  fast.  The  first  thing 
that  struck  me  was  to  get  oflf  there  the  best  way  I  could,  and  I  had  to 
jump  oflf  on  the  cross  beam.  That  was  my  intention,  and  in  jumping 
I  fell  in  some  way,  and  fell  from  there  to  the  ground.  I  don't  know 
exactly  how  I  got  off — now  I  saw  the  train  coming  and  I  got  scared 
and  got  oS,  The  bridge  at  that  point  is  something  like  14  or  15  feet 
high.  The  train  I  spoke  of  was  a  freight  train.  I  think  it  was  running 
about  twenty  or  twenty-five  miles  an  hour.  I  don't  think  there  was 
any  board  laying  lengthwise  on  the  bridge — I  was  simply  walking  from 
one  tie  to  the  other  to  get  across  the  bridge.  That  he  had  seen  others 
using  the  bridge,  could  not  state  the  number,  but  it  was  frequently 
used."  Other  witnesses  who  were  at  or  near  the  trestle  at  the  time  ap- 
pellee was  injured  testified  substantially  as  he  did  with  reference  to  the 
distance  the  train  was  from  the  trestle  at  the  time  the  whistle  was 
sounded,  and  that  its  approach  was  not  discovered  by  them  until  such 
signal  or  warning  was  given.  A  number  of  witnesses  testified  in  effect 
that  appellant's  railroad  track  between  the  towns  of  Enloe  and  Cooper, 
including  the  trestle  in  question,  was  commonly  used,  by  a  great  many 
people  at  the  time  appellee  was  hurt,  as  a  foot  path  and  had  been  so 
used  for  two  or  three  years  prior  thereto.  These  witnesses  testified  to 
such  constant  use  of  said  track  and  trestle  as  a  footpath  and  by  such 
a  large  number  of  people  and  for  so  long  a  time,  that  we  think  a  jury 
would  be  justified  in  concluding  that  appellant  and  its  servants  operat- 
ing trains  over  said  track,  had  knowledge  of  such  use  and  acquiesced  in, 
or  permitted  the  same.  There  was  also  testimony  tending  to  show  that 
the  trestle  was  so  constructed  that  a  beam,  or  what  is  called  a  **capsiU" 
about  a  foot  square  and  18  inches  below  the  cross  ties,  extended  about 
two  feet  on  each  side  of  the  trestle,  and  that  if  a  man  was  sitting  or 
standing  on  the  end  of  this  sill  he  would  be  out  of  danger  of  a  passing 
train.  Appellant^s  engineer  testified:  "About  a  half  mile  from  the 
trestle  north  to  the  top  of  the  hill  it  is  up  grade.  That  morning  when 
I  came  over  the  hill  from  the  north  side,  coming  up  through  the  cut  over 
the  ripp  of  the  hill,  I  saw  someone  on  the  track  and  when  I  got  over 
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the  hill  and  in  plain  view  I  could  then  see  him  plain.  When  I  got 
somewhere  in  the  neighborhood  of  a  quarter  of  a  mile  or  bo — well,  I 
will  say  three  hundred  yards — I  sounded  the  whistle.  That  was  an 
alarm  for  him  to  get  off  the  track  and  when  I  did  so  I  could  see  plainly 
he  was  on  the  trestle  and  then  I  blew  the  whistle  and  reached  down  and 
checked  the  train  with  the  air — ^and  he  stepped  off  the  bridge,  off  from 
the  railroad  track  and  got  down  on  the  end  of  the  cap-sill,  which  was  en- 
tirely out  of  reach.  The  train  would  not  have  bothered  him  at  all  if  he 
had  sat  there.  When  I  sounded  my  whistle  and  applied  my  air  I  was  a 
sufficient  distance  from  him  so  I  could  have  stopped  the  train  before 
reaching  him  if  he  had  not  gotten  out  of  the  way.  When  I  saw  him  get  off 
from  the  track  and  onto  that  bench  or  cap-sill  I  released  my  brakes  and 
let  the  train  go,  knowing  that  he  was  out  of  my  reach.  I  first  saw  the 
man  as  I  slowed  up  over  the  top  of  the  hill,  nothing  prevented  me  from 
seeing  him.  When  I  first  saw  him  I  could  not  tell  exactly  right  where 
he  was.  When  I  got  up  over  the  hill  I  discovered  that  he  was  on  the 
trestle  and  I  was  then  somewhere  between  a  quarter  and  a  half  mile 
from  the  bridge.  After  I  discovered  the  man  on  the  track  I  did  not 
blow  the  whistle  until  I  got  somewhere  within  300  yards  of  the  bridge." 
We  have  not,  of  course,  undertaken  to  quote  all  the  testimony,  but  only 
so  much  as  is  necessary  to  show  that  it  is  confiicting  upon  the  main 
features  of  the  case.  We  understand  the  law  to  be,  that  if  appellant's 
railroad  track  or  trestle,  where  appellee  received  his  injuries,  was  com- 
monly and  habitually  used  by  the  public  at  the  time  of  the  accident  as 
a  foot  path,  and  had  been  so  used  for  several  years  prior  thereto,  and 
appellant  had  knowledge  of  such  use,  and  acquiesced  in  or  permitted 
such  use,  it  will  be  considered  as  having  licensed  the  public  to  so  use 
such  portion  of  its  track.  The  latest  expression  of  our  Supreme  Court 
upon  the  question,  so  far  as  we  are  advised,  will  be  found  in  the  case 
of  Railway  v.  Matthews,  13  Texas  Ct.  Rep.,  244.  In  that  case  it  is  said : 
"It  is  well  settled  by  the  decisions  of  this  court,  and  by  the  decisions  of 
courts  of  other  states,  that  if  a  portion  of  the  roadbed  of  a  railroad  com- 
pany had  been  commonly  and  habitually  used  for  a  long  time  by  the 
public  as  a  footpath,  with-  the  knowledge  and  acquiescence,  or  by  the 
permission  of  the  company,  it  is  considered  as  having  licensed  the  public 
to  use  such  portion  of  its  roadbed  for  that  purpose.  The  evidence  in  this 
case  would  justify  a  jury  in  finding  that  the  railroad  company  had 
knowingly  permitted  the  public  to  use  its  roadbed  at  the  place  of  the 
accident  for  a  number  of  years,  and  under  such  facts  Matthews  would 
be  considered  a  licensee ;  that  is,  he  would  not  be  held  to  be  a  trespasser 
in  the  sense  that  his  act  of  walking  upon  the  roadbed  would  per  se  con- 
stitute negligence  that  would  defeat  a  recovery  for  his  death  by  his  wife 
and  children."  That  appellant  had  so  permitted  or  acquiesced  in  the 
use  of  its  roadbed  and  trestle  would  not,  however,  excuse  appellee  for 
a  failure  to  exercise  ordinary  care  to  guard  and  protect  himseli  from  in- 
jury. But  if  appellee  was  a  licensee  he  was  not  unlawfully  on  the  trestle, 
and  both  he  and  the  servants  in  charge  of  appellant's  train  were  under 
obligation  to  use  ordinary  care  to  avoid  injury;  and  to  constitute  that 
degree  of  care  under  such  circumstances,  required  the  exercise  of  more 
diligence  and  caution  "than  would  have  been  required  of  either  where 
there  was  less  probability  of  injury."    The  facts,  in  our  opinion,  do  not 


170  Texas  Civil  Appeals  Reports,  Vol.  41.      [December, 

show  that,  as  a  matter  of  law,  appellee  was  guilty  of  contributory  neg- 
ligence in  being  upon  appellant's  railroad  track  and  trestle,  nor  could 
appellant  shield  itself  from  liability  by  simply  showing  that  the  engineer 
had  the  train  under  control  and  could  or  would  have  stopped  it  before 
striking  appellee  had  he  not  left  the  track.  If  the  servants  of  appellant 
operating  the  train  in  question  were  guilty  of  negligence  in  not  signaling 
its  approach  sooner  than  they  did,  and  by  reason  of  such  negligence 
appellee  was  placed  in  a  position  of  real  or  apparent  danger,  and  im- 
pelled by  sudden  terror  produced  thereby,  jumped  from  the  trestle  or 
fell  in  his  effort  to  escape  such  danger  and  was  not  himself,  under  all 
the  circumstances,  guilty  of  contributory  negligence  in  walking  upon 
said  trestle,  then  appellant  would  be  liable,  whether  appellee  acted  pru- 
dently or  imprudently  to  avoid  the  danger  or  apprehended  danger. 
(Texas  &  Pac.  By.  Co.  v.  Watkins,  88  Texas,  20;  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Smith,  87  Texas,  348;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Matthews, 
13  Texas  Ct.  Rep.,  949.  In  the  case  of  International  &  G.  N*.  Ry.  Co.  v. 
Neff,  87  Texas,  303,  the  following  excerpt  from  Mr.  Beach's  work  on 
contributory  negligence  is  quoted  with  approval:  "When  a  plaintiff 
through  negligence  of  the  defendant  is  placed  in  a  situation  where  he 
must  adopt  a  perilous  alternative,  or  where  in  the  terror  of  an  emergency 
for  which  he  is  not  responsible  and  for  which  the  defendant  is  responsi- 
ble, he  acts  wildly  or  negligently  and  suffers  in  consequence,  such  negli- 
gent conduct  under  these  circumstances  is  not  contributory  negligence, 
for  the  reason  that  persons  in  great  peril  are  not  required  to  exercise 
all  that  presence  of  mind  and  carefulness  which  are  justly  required  of 
a  careful  and  prudent  man  under  ordinary  circumstances.  In  such  case 
the  negligence  of  the  defendant  is  the  proximate  cause  of  the  injury  and 
the  plaintiff  may  have  his  action — even  though  the  injury  would  not 
have  happened  if  the  acts  had  not  been  done."  In  the  further  discussion 
of  that  case  Judge  Brown  says :  "If  the  railroad  company  was  without 
fault,  then  it  could  not  be  held  liable  whether  the  injured  persons  acted 
prudently  or  rashly,  because  it  had  not  placed  them  in  the  situation  of 
danger.  If,  however,  the  railroad  company  was  guilty  of  negligence  in 
not  giving  the  signals  by  which  the  deceased  were  caused  to  be  in 
danger,  then,  whether  they  acted  wisely  and  cautiously  or  otherwise,  it 
is  liable,  because  it  is  responsible  for  the  circumstances  which  produced 
the  action  on  their  part."  Adhering  to  this  principle,  he  further  says: 
"The  rule  is  sound  and  just  which  holds  the  party  guilty  of  negligence 
responsible  for  the  result,  if  that  negligence  has  caused  another  to  be 
surrounded  by  such  circumstances  as  to  him  appear  to  threaten  the 
destruction  of  his  life  or  serious  injury  to  his  person,  whether  that  per- 
son be  prudent  or  imprudent,  if  in  an  effort  to  save  his  life  he  makes  a 
choice  of  means  from  which  injury  results,  and  notwithstanding  it  may 
turn  out  that  if  he  had  done  differently,  or  had  done  nothing,  he  would 
have  escaped  injury  altogether."  The  evidence  is  conflicting  with  re- 
spect to  the  distance  the  train  was  from  appellee  when  the  whistle  was 
blown  as  a  warning  for  him  to  leave  the  railroad  track.  The  appellee 
and  some  of  his  witnesses  testified  in  substance  that  the  first  warning 
or  signal  given  of  the  approach  of  the  train,  was  when  it  had  reached 
a  point  within  about  fifty  yards  or  140  or  150  feet  of  appellee  and  that 
at  that  time  it  was  running  very  fast.    The  engineer  testified  that  when 
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about  three  hundred  yards  from  appellee  he  sounded  the  whistle^  ap- 
plied the  air  and  brought  his  train  under  control  and  could  have  stopped 
it  before  reaching  appellee  had  he  not  gotten  oflE  the  track.  He  also 
^  testified  without  contradiction  that  when  his  train  was  distant  a  half 
mile  from  appellee  he  saw  him  on  the  track  and  when  between  a  quarter 
and  a  half  mile  from  him  saw  plainly  that  he  was  on  the  trestle.  We 
conclude  there  was  testimony  from  which  the  jury  was  justified  in 
finding  that  appellee  was  a  licensee  and  that  his  presence,  or  that  of 
some  other  person,  might  reasonably  be  expected  to  be  on  the  trestle; 
that  the  natural  and  probable  consequence  of  running  a  rapidly  mov- 
ing train  in  close  proximity  to  one  situated  as  appellee  was  would  be 
to  cause  fright  and  a  hurried  effort  to  leave  the  track,  which  might  re- 
sult in  physical  injury  to  him ;  and  whether  under  all  the  circumstances, 
appellant  exercised  the  degree  of  care  and  caution  imposed  upon  it  by 
law  to  timely  warn  appellee  of  the  approach  of  its  train,  or  was  guilty 
of  negligence  in  not  sooner  giving  signals  of  its  approach  and  thereby 
caused  appellee  to  be  placed  in  a  perilous  position  or  one  which  reasonably 
appeared  to  him  to  be  dangerous,  and  hence  "responsible  for  the  cir- 
cumstances^' which  caused  him  to  jump  or  fall  from  the  trestle,  or 
whether  appellee  was  guilty  of  negligence  contributing  proximately  to 
his  injury,  were  issuable  facts  for  the  decision  of  the  jury. 

It  results  from  what  we  have  said,  that  in  our  opinion  there  was  no 
error  in  permitting  the  introduction  .of  evidence  tending  to  show  that 
appellant's  railroad  track  and  trestle,  upon  which  appellee  was  walking 
on  the  day  he  was  injured,  was  at  that  time  commonly  and  habitually 
used  as  a  footpath  by  the  public  without  objection  on  the  part  of  ap- 
pellant, and  that  the  court  did  not  err  to  the  prejudice  of  appellant 
in  charging  the  jury,  in  effect,  that  if  for  many  years  immediately  prior 
to  that  time  said  trestle  was  being  so  used  with  the  knowledge,  consent, 
permission  and  acquiescence  of  defendant,  then  it  was  the  duty  of  its 
servants  in  operating  said  train,  while  approaching  said  trestle  to  have 
exercised  ordinary  care  in  the  operation  and  control  thereof  so  as  not 
to  endanger  persons  so  using  said  trestle  as  a  footpath.  Appellant's 
assignments  of  error  from  the  second  to  the  eighth,  inclusive,  are  there- 
fore overruled.  The  court,  in  the  fourth  subdivision  or  paragraph  of  its 
charge  wherein  the  jury  was  told  that  if  they  found  a  certain  group  of 
facts  to  exist  to  find  for  plaintiff,  etc.,  used  the  following  language: 
"And  if  you  further  find  that  by  reason  of  such  negligence,  if  any,  the 
plaintiff  was  placed  in  a  position  of  great  danger,  and  that  he  in  his 
efforts  (if  he  used  such  efforts)  to  escape  from  such  impending  danger, 
if  any,  fell  from  said  trestle,"  etc.  This  portion  of  the  charge  is  assailed 
and  the  contention  made  that  "the  court  therein  gave  the  jury  an  er- 
roneous standard  by  which  to  determine  appellee's  justification  in  jump- 
ing from  the  trestle;  that  in  order  to  render  the  defendant  responsible 
for  injuries  received  by  one  in  an  effort  to  escape  from  an  alleged  danger, 
the  danger  must  be  such  as  threatens  life  or  serious  bodily  injury.'* 
That  the  language  which  counsel  for  appellant  insists  should  have  been 
employed,  more  definitely  and  correctly  expx-essed  and  defined  the  de- 
gree of  danger  to  which  appellee  must  have  been  subjected  by  the  neg- 
ligence of  appellant  and  which  must  have  existed  in  order  to  relieve 
him  from  the  charge  of  contributory  negligence  and  rendering  it  inima- 
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terial  whether  he  acted  prudently  or  imprudently  in  his  efforts  to  es- 
cape such  danger,  may  be  conceded,  but  we  do  not  regard  the  error,  if 
such  it  be,  of  such  moment  as  to  require  a  reversal  of  the  case  on  that 
ground  alone.  The  danger  to  which  appellee  was  exposed,  if  any,  in 
being  upon  the  trestle  with  a  rapidly  approaching  train,  was  that  of  a 
collision  with  such  train,  the  result  of  which,  most  probably  and  nat- 
urally, would  have  been  the  destruction  of  his  life  or  the  infliction  of 
serious  bodily  injury  upon  him.  Such  danger,  we  think,  the  Jury,  under 
the  circumstances,  must  have  understood  was  meant  by  the  expression 
"great  danger,"  and  hence  were  not  misled  by  that  manner  of  expressing 
it.  Besides,  we  are  of  the  opinion,  that  if  appellant  desired  the  charge 
to  more  clearly  and  specifically  express  the  character  of  the  danger  which 
would  justify  appellee  in  jumping  from  the  trestle  to  avoid  being  struck 
by  the  train,  it  should  have  asked  a  special  instruction  to  that  effect. 
Nor  do  we  think  the  case  should  be  reversed  because  the  charge  under 
consideration  required  the  jury  to  find  in  order  to  return  a  verdict  for 
appellee,  that  he  was  placed  by  the  negligence  of  appellant  in  a  position 
of  actual  danger.  It  is  doubtless  true,  that  if  the  danger  had  been  only 
apparent  and  not  real,  appellee  would  have  been  justified  in  attempting 
to  escape  it  in  the  same  manner  and  to  the  same  extent  that  he  would 
have  been  had  the  danger  been  real,  provided  it  reasonably  appeared  to 
him  at  the  time  that  danger  actually  existed ;  but  the  fact  that  the  charge 
made  appellee's  recovery  depend  upon  the  jury's  belief,  founded  upon 
the  evidence,  that  appellee  was  in  a  position  of  actual  danger,  if  error, 
was  favorable  to  appellant  and  furnishes  no  ground  of  complaint. 

It  is  made  to  appear  by  bill  of  exceptions  that  the  following  proceed- 
ings occurred  in  the  trial  court:  the  jury  received  the  charge  of  the 
court  and  retired  to  consider  of  their  verdict  on  the  morning  of  January 
4,  1905,  and  reported  to  the  court  at  the  noon  hour  that  they  did  not 
think  they  could  agree.  They  were  required  to  resume  their  delibera- 
tions and  just  before  the  adjourning  hour  in  the  afternoon  again  came 
into  court  and  announced  they  could  not  agree.  Whereupon  the  court 
asked  the  foreman  how  the  jury  stood  numerically  and  whether  they 
differed  on  a  question  of  fact  or  law — and  he  answered  that  it  was  a 
question  of  fact — a  question  of  liability  and  that  they  stood  nine  to 
three.  The  court  then  said  to  the  jury:  "I  will  send  you  back  to  your 
room  for  further  deliberation  and  I  would  suggest  that  you  try  to 
harmonize  your  views  in  a  spirit  of  compromise  and  endeavor  to  reach 
a  verdict  in  this  case."  After  deliberating  some  time  further  they  were 
discharged  imtil  the  following  morning,  when  they  were  returned  to 
the  juryroom  and  after  a  further  deliberation  of  about  two  hours,  again 
announced  to  the  court  that  they  could  not  agree,  some  of  them  stating 
they  thought  it  impossible  to  agree.  The  court  thereupon  remarked: 
"Gentlemen,  we  have  been  engaged  in  the  trial  of  this  case  for  some  time 
and  it  is  ver}'  important  that  you  reach  a  verdict  if  you  can.  Frequently 
jurors  think  they  can  not  agree,  when  in  fact  they  can,  and  sometimes 
do  agree.  Jurors  in  their  deliberations  should  exercise  a  spirit  of  com- 
promise and  try  to  harmonize  their  views  and  differences  and  reach  a 
verdict  if  possible.  The  question  of  arriving  at  a  verdict,  however,  is 
with  each  of  you  individually,  and  is  a  matter  with  your  own  conscience 
and  judgment,  and  no  one  has  a  right  to  question  or  gainsay  your  mo- 
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tives.  You  will  retire  and  further  conBider  this  case.'*  This  action  of 
the  court  is  complained  of  and  made  the  basis  of  appellant's  eleventh 
assignment  of  error.  In  the  case  of  Gulf,  C.  &  S.  F.  By.  v.  Johnson, 
14  Texas  Ct.  Rep.,  97,  recently  decided  by  the  Supreme  Court  of  this 
State,  the  jury  after  having  considered  tiie  case  for  nearly  two  days 
without  reaching  an  agreement  came  into  court  and  propounded  to  the 
presiding  judge  the  following  question:  "Is  it  legal  and  right  for  a 
jury,  in  case  they  have  failed  to  agree  upon  a  verdict  in  a  case,  to  make 
concessions  in  order  to  agree  upon  a  verdict,"  in  response  to  which  the 
court  gave  this  instruction,  "Answering  your  question,  will  say  that  it 
is  entirely  lawful  and  proper  to  make  concessions,  provided  of  course, 
your  verdict,  as  agreed  to,  is  based  alone  upon  the  law  as  given  in  the 
charge,  and  the  facts  as  you  find  them  from  the  evidence."  In  holding 
that  this  instruction  was  erroneous  Associate  Justice  Williams,  speaking 
for  the  court,  and  after  quoting  from  the  decisions  of  other  States,  says : 
"These  extracts  show  the  views  of  those  learned  courts  as  to  what  the 
duty  of  jurors  is  in  reconciling  differences,  and  they  only  strengthen  us 
in  our  opinion  that  the  question  is  not  one  upon  which  the  court  may 
properly  instruct  or  advise — courts  may  review  the  findings  of  juries  to 
ascertain  if  they  have  been  properly  reached,  but  may  not,  in  advance, 
influence  the  decision  of  questions  of  which  the  jury  are  the  sole  judges 
by  instructions  like  that  in  question.  The  court  can  rarely  know  the 
state  of  each  mind  in  a  disagreeing  jury  whether  it  is  a  sincere  and 
conscientious  conviction  upon  a  question  of  fact  or  merely  a  frivolous  or 
captious  objection  sustained  by  nothing  but  pride  of  opinion,  and  an 
instruction  intended  for  the  latter  state  of  mind  might  often  reach  and 
sway  the  former.  The  fundamental  objection  to  such  instructions  is  that 
the  law,  in  our  opinion,  prescribes  no  rule  for  the  court  to  lay  down 
except  that  the  jury  are  to  find  in  accordance  with  the  truth  as  their 
judgments,  honestly  applied  to  the  evidence,  lead  them  to  believe  it  to 
be;  or,  as  their  oath  expresses  it,  'that  they  will  a  true  verdict  render 
according  to  the  law  and  the  evidence.'  What  prepossessions  or  in- 
clinations of  mind  a  juror  may  surrender  consistently  with  an  intelli- 
gent and  conscientious  discharge  of  this  duty  is  for  him  alone  to  de- 
termine, for  the  reason  that  it  is  his  judgment  the  law  seeks  to  obtain, 
and  he  should  be  left  to  form  it  uninfluenced  by  advice  from  the  court." 
These  remarks  are  entirely  pertinent  here,  clearly  express  the  views  of 
this  court  upon  the  subject,  and  are  decisive  of  the  question  before  us. 
It  follows  that  the  court's  action  was  erroneous,  and  requires  that  this 
case  be  reversed  and  remanded  for  a  new  trial. 

We  deem  it  xmnecessary  to  discuss  the  other  assignments  of  error. 
They  have  been  carefully  considered  with  the  conclusion  reached  that 
none  of  them  point  out  any  reversible  error. 

For  the  error  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Wells,  Fargo  and  Company  v.  A.  0.  Hanson. 

Decided  December  20,  1905. 

1. — ^Express  Company — Delay  in  Delivery — Measure  of  Damagre. 

Plaintiff  shipped  his  trunk  by  express  from  C.  to  S.  After  a  reasonable 
time  he  demanded  his  trunk  of  the  express  company  at  its  destination.  The  trunk 
could  not  then  be  found,  but  was  afterwards  found  and  tendered  to  plaintiff.  He 
refused  to  accept  it  because  of  the  delay,  and  sued  for  value  of  trunk  and  contents. 
Held,  the  proper  measure  of  damage  was  compensation  for  the  damage  occasioned 
by  the  delay  in  delivery,  and  not  the  value  of  the  trunk  and  contents. 

2. — Oeneral  Denial — ^Evidence  Admissible. 

Any  fact  or  circumstance  legitimately  tending  to  disprove  or  rebut  plainr- 
tiff's  proof  upon  au  issue  is  admissible  under  the  general  issue. 

3. — Corporate  Name — ^Appeal  Bond. 

In  the  suit  the  defendant  corporation  was  styled  "Wells  Fargo  Go.  Express." 
The  appeal  bond  was  signed  "Wells  Fargo  &  Co.,  by  Atty."  Held,  the  motion 
to  dismiss  the  appeal  because  of  the  variance  in  the  names  was  not  well  taken. 

Appeal  from  the  County  Court  of  Hardin  County.  Tried  below  before 
Hon.  H.  N.  Vickers. 

Chester,  Crawford  &  Chester,  for  appellant. — Delay  in  transportation 
does  not  constitute  a  conversion,  no  matter  how  long  continued,  so  as 
to  make  the  carrier  liable  for  the  value.  Hutchinson  on  Carriers,  sec. 
775  (2d  ed.) ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jackson,  15  S.  W.  Bep.,  128; 
Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Booton,  15  S.  W.  Rep.,  502 ;  Baumbach  v. 
Gulf,  C.  &  S.  F.  Ry.  Co.,  4  Texas  Civ.  App.,  660. 

B.  L.  Ay  cock,  for  appellee. 

GILL,  Chief  Justice. — This  is  a  suit  by  A.  0.  Hanson  to  recover 
of  the  Wells  Fargo  Express  Company  the  value  of  a  trunk  and  its  con- 
tents alleged  to  have  been  delivered  to  the  express  company  for  trans- 
portation and  delivery  to  the  owner  at  Silsbee,  Texas,  and  it  is  alleged 
the  company  failed  to  deliver  it. 

The  defendant  pleaded  first,  a  general  denial,  second,  that  the  trunk 
had  been  tendered  to  plaintiff  who  refused  to  accept  it. 

The  cause  originated  in  the  Justice  Court  and  this  is  an  appeal  by  the 
company  from  a  judgment  rendered  against  it  on  appeal  to  the  County 
Court. 

According  to  plaintiff's  evidence  plaintiff  was  stopping  with  a  man 
named  Buford  at  Cameron,  Texas,  and  desiring  to  leave  he  directed 
Buford  to  ship  his  trunk  to  Silsbee,  Texas,  by  express.  That  Buford 
delivered  the  trunk  to  the  defendant  Express  Company  for  shipment  to 
Silsbee,  naming  plaintiff  as  consignee.  That  within  a  reasonable  time 
thereafter  plaintiff  demanded  his  trunk  of  defendant's  agent  at  Silsbee, 
but  the  trunk  could  not  be  found.  It  was  shown  that  the  company  un- 
dertook to  make  search  for  it.  It  finally  discovered  in  the  railway  bag- 
gage room  at  Somerville,  Texas,  a  trunk  answering  to  the  description 
of  plaintiff's,  and  tendered  same  to  him  at  Silsbee.    That  he  refused  to 
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accept  it  because  he  was  not  sure  it  was  his,  and  because  he  had  been 
compelled  to  purchase  a  new  outfit  of  articles  for  his  daily  use  on  ac- 
count of  the  long  delay  in  the  delivery  of  those  in  the  trunk.  The  same 
trunk  was  tendered  at  the  trial  and  refused. 

The  judgment  is  assailed,  first,  because  the  court  erred  in  rendering 
judgment  for  the  value  of  the  trunk  and  contents  because  the  true 
measure  of  plaintiff's  damage  is  compensation  for  the  damage  occasioned 
by  the  delay  in  the  delivery.  That  defendant  has  not  converted  the 
property,  but  at  most  has  breached  its  contract  for  prompt  delivery. 

'rhe  proposition  seems  to  be  sound  and  well  supported  by  authority. 
(Hutchinson  on  Carriers,  sec.  775;  Gulf,  C.  &  S.  F.  Ry.  v.  Jackson, 
15  S.  W.  Rep.,  128;  Gulf,  C.  &  S.  F.  Ry.  v.  Booton,  15  S.  W.  Rep., 
502 ;  Baumbach  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  4  Texas  Civ.  App.,  650. 

The  question  of  interest  will  not  arise  upon  another  trial  as  there  was 
no  conversion.    Hence  it  is  unnecessary  to  dispose  of  it. 

Under  the  third  assignment  it  is  contended  that  the  judgment  is 
unsupported  by  the  evidence  on  the  issue  of  delivery  of  the  trunk  for 
shipment.  We  can  not  sustain  the  assignment.  There  was  evidence  of 
delivery  to  the  express  company,  and  the  issue  is  for  the  jury.  It  is 
true  plaintiff  did  not  testify  of  his  own  knowledge  that  the  trunk  was 
delivered  to  the  express  company,  but  he  did  state  without  objection  that 
Buford  delivered  it.  Had  there  been  objection  Buford  might  have  been 
called. 

For  a  like  reason  the  fourth  assignment  is  overruled. 

The  fifth  assignment  presents  material  error.  It  was  shown  that  a 
trunk  answering  the  description  of  plaintiff's,  containing  the  same  list 
of  articles  and  a  book  with  plaintiff's  name  in  it,  was  found  in  the 
railway  baggage  room  at  Somerville,  Texas.  This  trunk  had  an  ordinary 
baggage  check  on  it  indicating  that  it  had  been  checked  as*  baggage  to 
Somerville.  Defendant  proposed  to  ask  plaintiff,  while  on  the  witness 
stand,  if  he  did  not  buy  a  ticket  to  Somerville,  and  if  his  trunk  was  not 
checked  at  his  instance  to  Somerville  upon  that  ticket,  and  that  the 
trunk  was  not  in  fact  delivered  to  appellant.  Objection  was  sustained 
to  this  question  and  the  witness  was  not  required  to  answer.  The  ground 
of  objection  was  that  no  such  defense  was  pleaded.  A  complete  answer 
to  the  objection  is  that  it  devolved  on  plaintiff  to  prove  delivery  to  ap- 
pellant. This  burden  he  undertook  to  discharge  by  adducing  evidence 
upon  the  point.  Any  fact  or  circumstance  legitimately  tending  to  dis- 
prove or  rebut  the  plaintiff's  proof  upon  the  point  was  admissible  under 
the  general  issue. 

Appellee  has  presented  a  cross  assignment  to  the  effect  that  the  court 
erred  in  refusing  to  dismiss  the  appeal  to  the  County  Court.  The  point 
upon  which  the  motion  was  predicated  was  that  ^^Wells  Fargo  Co.  Ex- 
press" a  corporation,  was  the  defendant  sued,  and  "Wells  Fargo  &  Co. 
by  Atty."  was  the  concern  which  executed  the  appeal  bond. 

We  do  not  think  the  point  well  taken.  Wells  Fargo  &  Co ,  the  cor- 
poration, was  sued.  The  word  "Express"  does  not  appear  to  be  alleged 
as  a  part  of  its  corporate  name,  but  is  descriptive.  To  sustain  the  point 
would  have  this  effect.  A  holding  would  follow  inevitably  that  a  judg- 
ment against  "Wells  Fargo  &  Co.  Express"  would  not  support  an  execu- 
tion against  the  corporation  properly  known  as  "Wells  Fargo  &  Co." 
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for  the  word  expre^^s  will  be  as  important  upon  the  one  question  as  the 
other.    The  cross  assignment  is  overruled. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


W.  Z.  Thompson  v.  Grand  Interxational  Brotherhood  of  Loco- 
motive Engineers  et  al. 

Decided  December  20,  1905. 

1. — Brotherhood   of   Looomotiye   Engineers — Expoliion — ^Pretext — Queition    of 
Fact. 

Plaintiff  was  a  member  in  good  standing  in  the  Brotherhood  of  Locomotive 
Engineers,  and  held  his  membership  in  Division  201.  Charges  were  preferred 
against  him  in  this  Division  for  **unbecoming  conduct  and  violating  his  obli- 
gation." Under  this  charge  there  were  two  specifications.  For  the  first  speci- 
fication the  Division  might  lawfully  expell  a  member;  for  the  second  specifica- 
tion they  could  not  do  so  because  it  would  violate  the  laws  of  the  land  and  an 
inalienable  right  of  the  member.  After  trial  upon  said  charges  plaintiff  was 
expelled  from  the  Brotherhood.  Plaintiff  alleged,  and  introducMl  sufficient  proof 
to  raise  the  issue,  that  the  first  specification  was  only  a  pretext,  and  that  he 
was  in  fact  expelled  upon  the  second  specification.  Held,  the  issue  should 
hnvo  been  submitted  to  the  jury  and  it  was  error  for  the  court  to  instruct  a 
verdict  for  defendants. 

8. — Unlawful  Bequirement. 

A  regulation  or  requirement  of  an  organization  which  forbids  a  member 
to  appear  in  court  and  testify  to  the  injury  of  other  members  is  unlawful  and 
void. 

8. — ^Expelled  Xember — Remedy. 

An  expelled  member  is  not  required  to  exhaust  his  remedies  within  the 
order  to  correct  a  wrongful  expulsion  before  bringing  a  suit  for  damages. 

4. — ^Damages — ^Elements. 

It  is  proper  and  material  to  prove  on  the  issue  of  damages  sustained  by 
a  member  wrongfully  expelled,  the  publication  of  the  fact  of  expul.sion,  the 
value  of  the .  insurance  policy  in  the  order,  of  the  traveling  card,  and  of  the 
sick  benefits. 

5. — ^EYidence — ^Eelevant  and  IrreleraiLt. 

Testimony  of  witnesses  considered,  and  its  releTan<^  and  irrelevancy  de- 
termined. 

Appeal  from  the  District  Court  of  Smith  County.  Tried  below  before 
Hon.  E.  W.  Simpson. 

John  M,  Duncan  and  H.  E,  Lasseter,  for  appellant. — This  not  being 
a  proceeding  for  reinstatement,  but  to  recover  damages  for  expulsion 
and  libel  done  in  bad  faith,  without  probable  cause,  wrongfully  and 
maliciously,  the  action  would  lie  as  brought,  and  plaintiffs  remedy  was 
not  by  mandamus,  and  the  court  erred  in  holding  that  mandamus  was 
plaintiff's  exclusive  remedy. 

The  doctrine  that  relief  must  be  sought  within  the  corporation  only 
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and  necessarily  applies  to  cases  where  the  relief  sought  is  restoration  to 
membership.  Beacon  on  Ben.  Soc.,  sec.  442,  and  cases  cited;  Screw- 
men  v.  Benson,  76  Texas,  552 ;  State  v.  Ldpa,  28  0.  St.,  665 ;  Common- 
wealth V.  Union  League,  8  Law  Rep.  Ann.,  196,  and  note;  Lamphere 
V.  Grand  Lodge,  47  Mich.,  429;  Washington,  etc.,  v.  Bacher,  20  Pa., 
425;  Ludowiskie  v.  Polish,  etc.,  29  Mo.  App.,  33T;  Lahiff  v.  St.  Joseph, 
etc.,  65  Law  Rep.  Ann.,  92,  and  cases  cited  in  opinion;  Burt  v.  Grand 
Ix)dge,  66  Mich.,  33  N.  W.  Rep.,  13 ;  Cotton  Jammers,  etc.,  v.  Taylor, 
56  S.  W.  Rep.,  553. 

The  action  of  all  defendants  in  expelling  and  causing  plaintiff  to  bo 
expelled  from  the  Brotherhood,  and  in  publishing  and  causing  to  be 
published  the  alleged  libel,  being  alleged  by  plaintiff  to  have  been  in- 
spired by  malice,  want  of  good  faith,  done  wilfully  and  maliciously 
without  cause,  oppressively,  and  for  the  wilfuU  and  malicious  purpose 
of  depriving  him  of  the  benefit  of  membership  in  the  Brotherhood;  of 
the  benefit  of  an  insurance  policy  carried  therein,  and  of  a  traveling 
card,  and  to  injure  him  in  his  character  and  property,  and  that  these 
results  had  followed,  and  the  proof  supporting  and  tending  to  support 
all  these  allegations,  the  court  erred  in  taking  the  decision  of  the  case 
from  the  jury  by  instructing  them  peremptorily  to  return  a  verdict 
for  the  defendants.  Holt  v.  Parsons,  23  Texas,  9;  White  v.  Nichols, 
44  U.  S.,  26. 

The  defendant  Brotherhood  is  a  corporation,  and  the  legal  principles 
applicable  to  its  acts  and  affairs  must  be  determined  by  the  laws  govern- 
ing corporations,  and  not  by  those  applicable  to  unincorporated  mutual 
benefit  associations.  Bacon  on  Ben.  Soc.,  95,  106,  p.  217,  and  notes  1 
and  2,  107,  61a,  71  note  1,  p.  141,  72,  148  et  seq.;  Cotton  Jammers  v. 
Taylor,  56  S.  W.  Rep.,  553;  Catholic  Knights  v.  Gambati,  29  Texas 
Civ.  App.,  80. 

The  action  of  defendants,  including  the  Brotherhood,  being  charged 
to  have  been  not  bona  fide,  but  in  bad  faith,  malicious,  capricious  and 
other  than  a  fair  and  honest  exercise  of  authority,  and  there  being 
evidence  to  support  these  allegations,  the  court  should  have  taken 
cognizance  of  the  case  and  submitted  the  issues  to  the  jury  without 
regard  to  plaintiff^s  remedies  within  the  corporation  by  appeal  or  other- 
wise. 1  Thomp.  on  Corp.,  sees.  916,  918,  926;  Bacon  on  Ben.  Soc., 
101,  102,  and  case  cited  in  note  1,  page  198,  sees.  107,  109,  400  a  p. 
1012,  442,  and  cases  cited ;  Brown  v.  American  Freehold,  etc.,  10  Texas 
Ct.  Rep.,  676;  Benson  v.  Screwmen,  etc.,  21  S.  W.  Rep.,  562;  Murray 
V.  Sup.  Hive.,  80  S.  W.  Rep.,  827  (Tenn.) ;  Connelly  v.  Massachusetts 
Mut.,  etc.,  9  Law  Rep.  Ann.,  428;  Otto  v.  Joumevmen  Tailors,  etc.* 
75  Cal.,  308;  State  v.  Lipa,  28  Ohio  St.,  665;  Commonwealth  v.  Union 
League,  8  Law  Rep.  Ann.,  195,  and  note;  Lamphere  v.  Grand  Lodge, 
47  Mich.,  429;  Washington  v.  Bacher,  20  Pa.,  425;  Ludowiskie  v. 
Polish,  etc.,  29  Mo.  App.,  337 ;  Lahiff  v.  St.  Joseph,  etc.,  65  Law  Rep. 
Ann.,  92,  and  cases  cited  in  opinion;  Burt  v.  Grand  Lodge,  66  Mich., 
33  N.  W.  Rep.,  13;  People  v.  Ger.  Union,  53  N.  Y.,  103. 

There  being  no  remedy  vrithin  the  corporation  nor  otherwise  than  in 
the  courts  on  the  causes  of  action  for  damages  sued  on  by  plaintiff,  and 
there  being  evidence  to  support  his  allegations,  the  court  erred  in  refus- 
Vol.  XLI.  Civil— 12. 
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ing  to  submit  the  issues  to  the  jury.  Screwmen,  etc.,  v.  Benson.  76 
Texas,  552. 

Division  201  was,  under  the  law  governing  corporations  and  under  the 
Constitution  and  laws  of  the  Brotherhood,  an  integral  part  and  general 
agent  of  the  corporation  in  Texas  so  as  to  make  said  corporation  re- 
sponsible for  the  acts  and  motives  of  the  local  division  and  its  members 
as  such  in  the  matters  alleged  by  the  plaintiff,  without  regard  to  whether 
the  corporation  in  Ohio  had  actual  notice  of  such  acts  and  motives,  and 
thus  the  court  erred  in  instructing  a  verdict  for  the  defendant.  Bacon 
on  Ben.  Soc,  sees.  118,  119,  144,  and  note  1;  Catholic  Knights  v. 
Gambati,  29  Texas  Civ.  App.,  80;  Bragaw  v.  Sp.  Lodge,  54  Law  Rep. 
Ann.,  602 ;  Mitchell  v.  Leech,  66  Law  Rep.  Ann.,  723 ;  St.  Louis  &  S.  W. 
Ry.  Co.  V.  McArthur,  72  S.  W.  Rep.,  76;  Times  Pub.  Co.  v.  Carlisle, 
94  Fed.  Rep.,  762;  Missouri  Pac.  Ry.  Co.  v.  Bebee,  2  Texas  Civ.  App., 
107. 

Plaintiff's  remedy  by  appeal  to  the  Grand  Convention  being  only 
permissive  and  not  adequate,  he  was  not  required  to  pursue  it  further 
as  a  condition  precedent  to  filing  suit,  even  if  his  cause  of  action  aa 
alleged  could  have  been  involved  in  such  appeal.  Bacon  on  Ben.  Soc., 
450a;  Sup.  Lodge  v.  Dey,  58  Kan.,  283,  49  Pac.  Rep.,  74;  Bauer  v. 
Samson  Lodge,  102  Ind.,  262. 

The  publication  of  the  libel  was  not  defended  as  privileged,  but  if 
privileged  otherwise,  it  would  not  be  so  if  inspired  by  malice  or  want 
of  good  faith,  as  alleged  and  supported  by  proof,  and  the  court  erred 
in  not  submitting  the  issue  of  libel  to  the  jury.  Missouri  Pac.  Ry.  Co. 
V.  Richmond,  73  Texas,  568;  Cranfill  v.  Hayden,  75  S.  W.  Rep.,  673; 
Holt  V.  Parsons,  23  Texas,  9 ;  Hayden  v.  Cranfill,  80  S.  W.  Rep.,  609 
(Sup.  Ct.) ;  Davis  v.  Wells,  60  S.  W.  Rep.,  566;  St.  Louis,  etc.,  Ry. 
Co.  V.  McArthur,  72  S.  W.  Rep.,  76 ;  White  v.  Nichols,  44  U.  S.,  26 
(L.  C.  Ed.,  591) ;  Brown  v.  Norfolk  &  W.  Ry.  Co.,  60  Law  Rep.  Ann., 
472 ;  Times  Pub.  Co.  v.  Carlisle,  94  Fed.  Rep.,  762 ;  Towns  on  Slander 
and  Libel,  sees.  210-212;  Cooley  on  Torts,  220;  Dement  v.  Houston 
Print.  Co.,  37  S.  W.  Rep.,  985;  Dem.  Pub.  Co.  v.  Jones,  83  Texas,  302; 
Missouri  Pac.  Ry.  Co.  v.  Richmond,  73  Texas,  568 ;  Ledgerwood  v.  Elliot, 
51  S.  W.  Rep.,  872;  Brown  v.  Ind.  Stone  Works,  73  S.  W.  Rep.,  800; 
Raymond  v.  Yarrington,  73  S.  W.  Rep.,  800,  96  Texas,  449 ;  Angle  v. 
Chicago  &  St.  P.  Ry.  Co.,  151  U.  S.,  1 ;  3  Am.  and  Eng.  Ency.  Law,  1080. 

There  being  property  rights  involved  in  plaintiff's  expulsion  and  the 
consequences  of  such  expulsion  and  libel  being  pecuniary  loss  and  injury 
to  property,  business  and  good  name,  the  same  legal  principles  do  not 
apply  as  in  cases  of  expulsion  from  social  clubs,  churches  and  organiza- 
tions of  like  character,  but  the  courts  will  take  cognizance  of  such  cases 
and  apply  the  remedy  in  a  suit  for  damages,  at  the  election  of  plaintiff, 
and  for  this  reason  the  court  erred  in  instructing  a  verdict  for  defend- 
ants. Bacon  on  Ben.  Soc,  95,  106,  71,  pp.  141-2 ;  Odgers  on  L.  &  S., 
17;  Catholic  Knights  v.  Gambatti,  29  Texas  Civ.  App.,  80;  Cotton 
Jammers  v.  Taylor,  56  S.  W.  Rep.,  653 ;  Screwmen  v.  Benson,  76  Texas, 
552;  Voluntary  Relief  v.  Spencer,  17  Ind.  App.,  123;  Byrd  v.  English, 
64  L.  R.  A.,  94,  and  note ;  Mentz  v.  Armenio  Fire  Ins.,  79  Pa.  St.,  478 ; 
Sup.  Counsel  v.  Garrigus,  104  Ind.,  133;  Ryan  v.  Cudahy,  157  HI.,  108; 
Bauer  v.  Samson  Lodge,  102  Ind,,  262;  Repin  v.  Society  St.  Jean,  23 
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B.  I.,  81;  Wicks  v.  Monihan,  130  N.  Y.,  232;  Kistler  v.  fndianapolis, 
etc.,  Ry.,  88  Ind.  460;  Austin  v.  Searing,  16  N.  Y.,  112. 

The  alleged  libel  being  actionable  per  se,  the  law  will  asBume  injury 
to  character  and  feelings  without  proof,  and  there  being  proof  tending 
to  show  all  the  general  and  special  damages  alleged  as  caused  by  the  ex- 
pulsion and  libel,  the  court  erred  in  instructing  the  jury  to  return  a 
verdict  for  the  defendants.  Belo  v.  Fuller,  84  Texas,  450;  Houston 
Printing  Co.  v.  Moulden,  41  S.  W.  Rep.,  381 ;  People  ex  rel.  Dilcher  v. 
German,  etc.,  53  N.  Y.,  103;  Maissenbacker  v.  Society,  71  Conn., 
369-376;  Gibney  v.  Lewis,  68  Conn.,  392,  396  (36  At.,  799). 

The  evidence  in  the  case  being  such  that  ordinary  minds  might  differ 
as  to  the  conclusions  to  be  drawn  from  it,  the  court  erred  in  giving  a 
peremptory  instruction  to  the  jury  to  return  a  verdict  for  the  defend- 
ants. 3  Greenleaf  on  Ev.,  94;  Wallace  v.  Southern  Oil  Co.,  91  Texas, 
22 ;  Holt  V.  Parsons,  23  Texas,  9 ;  San  Antonio  v.  Porter,  24  Texas  Civ. 
App.,  452;  Houston  Street  Ry.  Co.  v.  Medlenka,  17  Texas  Civ.  App., 
625;  Galveston,  H.  &  S.  A.  Ry.  v.  Harris,  22  Texas  Civ.  App.,  18; 
Lindsey  v.  Murphy,  48  S.  W.  Rep.,  531 ;  Garza  v.  Texas  Mexican  Ry. 
Co.,  41  S.  W.  Rep.,  172. 

Cain  &  Knox,  for  Brotherhood  of  Locomotive  Engineers  and  indi- 
vidual defendants. — Plaintiff  was  tried  and  expelled  from  division  No. 
201  in  the  manner  provided  by  the  constitution  and  by-laws  of  the  ordep. 
Upon  appeal  from  the  decision  of  his  lodge  to  the  grand  chief  engineer, 
his  appeal  was  overruled  and  the  decision  of  his  lodge  sustained  from 
which  he  took  no  further  action  within  the  organization.  The  sentence 
of  expulsion  having  been  in  accordance  with  and  under  powers  conferred 
by  the  constitution  to  which  plaintiff  subscribed  when  he  became  a 
member,  the  judgment  is  a  final  and  binding  adjudication  and  will  not 
be  reviewed  in  a  court  of  law.  Screwmen's  Ben.  Assn.  v.  Benson,  76 
Texas,  555;  Manning  v.  San  Antonio  Club,  63  Texas,  166;  Austin  v. 
Dutcher,  etc.,  56  N.  Y.  Rep.  App.  Div.,  393 ;  Lewis  v.  Wilson,  121  N. 
Y.,  284. 

Section  2  of  article  9  of  the  constitution  provides  in  terms  that  the 
decision  of  the  grand  chief  engineer  upon  appeal  shall  be  final  unless 
reversed  by  the  action  of  the  next  G.  T.  D.  convention.  This  decision 
is  final  and  concludes  the  plaintiff,  a.  Because  the  constitution  so  pro- 
vides in  express  terms,  b.  Because  courts  of  law  will  not  take  juris- 
diction where  all  remedies  within  the  association  have  not  been  ex- 
hausted. Screwmen^s  Ben.  Assn.  v.  Benson,  76  Texas,  552;  Womans 
Catholic  0.  of  P.  v.  People  ex  rel.  Keefe,  59  111.  App.,  39;  The  Ana 
Costa  Tribe  No.  120  of  R.  M.  v.  Murbach,  13  Md.,  91  (71  Am.  Dec, 
625);  Burt  v.  Grand  Lodge  F.  &  A.  M.,  44  Mich.,  208;  Karcher  v. 
Supreme  Lodge  K.  of  IL,  137  Mass.,  368 ;  Oliver  v.  Hopkins,  144  Mass., 
175;  State,  Zeliff  Prosecutor  v.  Grand  Lodge  K.  of  P.,  53  N.  J.  Law, 
536  (22  Atl.  Rep.,  63) ;  Johansen  v.  Blume,  65  N.  Y.  Supp.,  987. 

In  cases  like  the  one  at  bar,  the  courts  will  go  no  further  than  to 
inquire  whether  or  not  the  association  has  acted  in  accordance  with  its 
own  laws  (in  other  words  that  it  had  jurisdiction  and  proceeded  regu- 
larly) and  that  its  laws  are  not  in  conflict  with  the  laws  of  the  land. 
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Where  a  member  of  such  an  association  is  tried  agreeably  to  the  con- 
stitution and  by-laws  for  an  offense  of  which  the  association  has  a  right 
by  its  constitution  and  by-laws  to  take  cognizance,  the  courts  will  not 
in  any  form  of  proceeding  retry  the  merits  of  the  controversy  for  the 
reason  that  in  such  a  case  the  member  has  been  tried  by  a  tribunal  of  his 
own  choice,  which  judgment,  like  an  award  of  arbitrators,  concludes 
him.  He  is  bound  by  the  decision  of  his  own  forum.  Connelly  v. 
Masonic  Mut.  Ben.  Assn.,  58  Conn.,  552;  Medical  &  Surgical  Soc.  v. 
Weatherly,  75  Ala.,  248;  Leech  v.  Harris,  2  Brew.  (Pa.),  671;  Peyre 
V.  Mutual  Belief  Soc.  of  French  Zouaves,  90  Cal.,  240;  High  Court 
I.  0.  of  F.  V.  Zak,  35  111.  App.,  613;  Spilman  v.  Supreme  Council  of 
Howe  Circle,  128  Mass.,  178. 

When  a  member  of  a  beneficial  society  complains  of  the  action  of  his 
society  in  expelling  him,  the  court  must  confine  itself  to  those  questions 
which  involve  some  infraction  of  the  organic  law  of  the  society,  in  other 
words,  to  some  material  irregularity  in  the  proceedings,  and  can  not 
pass  upon  the  merits.  Speery's  Appeal,  116  Pa.,  391  (90  Atl.  Bep., 
478) ;  Albers  v.  Merchants  Ex.,  39  Mo.  App.,  583;  Hutchison  v.  Law- 
rence, 67  How.  Pr.,  38. 

What  is  conduct  unbecoming  a  member  of  the  Brotherhood  of  Loco- 
motive Engineers  is  a  question  for  the  Brotherhood  courts  to  decide 
and  is  not  open  to  inquiry  in  a  civil  court.  Kopp  v.  White,  66  N.  Y. 
Supp.,  1017. 

Plaintiff  wholly  failed  to  offer  any  evidence  establishing  a  conspiracy 
or  in  support  of  his  claim  for  damages  under  his  allegations  of  con- 
spiracy. The  acta  shown  to  have  been  done  by  the  defendants  are  not 
such  as  would  have  made  either  of  them  liable  in  a  separate  action  and 
therefore  the  action  for  conspiracy  failed  upon  the  proof. 

E.  B.  Perkins  and  Marsh  &  Mcllwaine,  for  appellee  St.  Louis  &  S. 
W.  By.  Co. — The  constitution  and  by-laws  of  a  beneficial  order  or 
society  are  binding  upon  members  inasmuch  as  they  are  conclusively 
presumed  to  have  contracted  to  be  bound  thereby  when  they  took  mem- 
bership in  the  society  or  order.  Screwmen's  Assn.  y.  Benson,  76  Texaa, 
555;  3  Am.  and  Eng.  Ency.  of  Law,  p.  1059. 

WTiere  the  constitution  and  by-laws  of  a  beneficial  order  or  society 
provide  a  remedy  by  appeal,  whereby  a  member  may  have  his  expulsion 
reviewed  by  a  tribunal  within  the  order  or  society,  he  .can  not,  until 
he  has  exhausted  the  remedy  so  provided,  resort  to  the  civil  courts  to 
have  his  expulsion  declared  illegal.  Screwmen's  Ben.  Assn.  v.  Benson, 
76  Texas,  552 ;  Cotton  Jammers,  etc.,  Assn.  v.  Taylor,  56  S.  W.  Bep., 
553 ;  3  Am.  &  Eng.  Ency.  of  Law,  p.  1076,  and  authorities  cited  in  note 
2;  Mead  v.  Stirling,  62  Conn.,  586  (27  Atl.  Bep.,  591)  ;  Oliver  v.  Hop- 
kins,  144  Mass.,  175;  Jeane  v.  Grand  Lodge,  86  Me.,  434  (30  Atl.  Bep., 
70). 

Appellant  having  been  served  with  a  copy  of  the  charges  and  having 
voluntarily  appeared  and  stood  his  trial  without  objection,  thereby  sub- 
mitted his  person  to  the  jurisdiction  of  the  tribunal  by  which  he  was 
expelled,  and  the  tribunal  having  jurisdiction  of  the  subject  matter — 
the  power  to  determine  whether  appellant  had  forfeited  his  right  to 
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continue  as  a  member  of  the  order — the  judgment,  order,  finding  or 
decree  of  such  tribunal  is  conclusive  and  binding  upon  appellant.  Com- 
monwealth V.  Pike  Ben.  Soc.,  8  Watts  &  S.,  247;  Smiths'  Societv  v. 
Vandyke,  2  Wharton  (Pa.),  309;  Board  of  Trade  v.  Nelson,  162 'ill., 
431;  Commonwealth  v.  Union  League,  135  Pa.  St.,  301. 

Appellant  having  been  legally  expelled  from  appellee  order,  the  fact 
that  members  of  the  order  were  actuated  by  malice  in  bringing  about 
his  expulsion  would  give  him  no  cause  of  action  against  either  the 
order  or  the  members  through  whose  efforts  the  expulsion  was  brought 
about.  Grand  Order,  etc.,  v.  Schultze,  83  S.  W.  Bep.,  241,  and  authori- 
ties cited. 

The  appellee  order  having  the  legal  right  to  expel  appellant  and 
having  expelled  him  legally,  the  fact  that  appellee  railway  company 
may  have  conspired  to  bring  about  his  legal  expulsion  would  not  render 
it  liable  to  him  for  damages  resulting  from  such  expulsion.  Grand 
Order,  etc.,  v.  Schultze,  83  S.  W.  Rep.,  241 ;  Ellis  v.  Valentine,  65  Texas, 
548;  Raymond  v.  Yarrington,  96  Texas,  449. 

Tliough  a  member  be  wrongfully  expelled  from  a  beneficial  order,  he 
can  not  maintain  an  action  to  recover  damages  for  his  wrongful  expul- 
sion, but  his  only  and  sole  remedy  is  to  have  himself  reinstated  bv 
mandamus.  Pcyre  v.  Mutual  Relief  Societv,  27  Pac.  Rep.,  191 ;  Lavalle 
V.  Society,  24  Atl.  Rep.,  467. 

The  expulsion  of  appellant  having  been  published  in  the  official 
organ  of  the  order,  as  provided  by  the  constitution,  the  publication  was, 
under  the  facts  in  this  case,  privileged  and  appellant  can  not  recover 
damages  therefor.  Kirkpatrick  v.  Lodge,  26  Kan.,  384  (40  Am.  St. 
Rep.,  317). 

REESE,  Associate  Justice. — ^W.  Z.  Thompson  instituted  this  action 
against  the  Grand  International  Brotherhood  of  Locomotive  Engineers, 
a  corporation  created  under  the  laws  of  Ohio,  the  St.  Louis,  Southwestern 
Railway  Company  of  Texas,  and  J.  J.  Bartholomew,  W.  IT.  McCorkle, 
G.  L.  McCordel,  M.  M.  Bartholomew  and  R.  J.  McCool,  to  recover  dam- 
ages for  the  alleged  wrongful  and  malicious  expulsion  of  the  said  Thomp- 
son from  the  Brotherhood,  and  the  malicious  publication  in  the  Brother- 
hood Magazine  that  he  had  been  expelled  from  the  order  for  unbecoming 
conduct  and  violation  of  his  obligation.  The  plaintiff's  petition  charged 
an  unlawful  combination  and  conspiracy  among  all  of  the  defendants  to 
have  him  expelled  from  said  Brotherhood  and  to  injure  and  defame  him. 

Defendants  answered  severally  by  general  and  special  demurrers,  gen- 
eral denial  and  special  pleas  in  bar.  The  general  demurrer  and  special 
exceptions  were  overruled.  Upon  the  trial,  after  all  of  the  evidence  had 
been  heard,  the  court  instructed  a  verdict  for  the  defendants.  Motion  for 
a  new  trial  was  overruled  and  plaintiff  appeals. 

Thompson  was  a  locomotive  engineer  and  had  been  at  one  time  in 
the  employ  of  the  St.  Louis  Southwestern  Railway  Company  of  Texas 
as  such,  but  had  not  been  engaged  in  such  work  since  November,  1901. 
He  was,  prior  to  his  expulsion  therefrom,  hereinafter  referred  to,  a 
member  in  good  standing  of  the  Brotherhood  of  Locomotive  Engineers, 
an  organization  which  includes  nearly  all  of  the  locomotive  engineers 
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of  the  United  States,  Canada  and  Mexico.  The  Grand  Brotherhood 
is  incorporated  and  is  a  benevolent  and  social  order,  its  purpose  being, 
as  stated  in  its  constitution,  "To  more  effectively  combine  the  interests 
of  locomotive  engineers,  to  elevate  their  standing  as  such,  and  their 
character  as  men."  The  headquarters  of  the  corporation  or  Grand 
Brotherhood  is  at  Cleveland,  Ohio,  and  its  supreme  oflBcer  is  styled 
grand  chief  engineer.  Within  the  Grand  Brotherhood,  and  in  fact 
constituting  the  working  machinery  of  the  order,  are  certain  local  or- 
ganizations styled  subordinate  divisions  or  subdivisions,  presided  over 
by  an  oflScer  styled  chief  engineer,  and  having  certain  other  oflScials. 
Through  these  subdivisions  members  gain  admission  to  the  order,  and 
the  subdivisions  have  likewise  the  power  of  expelling  and  otherwise 
disciplining  the  members.  It  is  provided  by  the  constitution  that  when 
a  member  is  expelled  by  the  action  of  a  subordinate  division  he  may 
appeal  to  the  grand  chief  engineer  whose  decision  shall  be  final  unless 
reversed  by  the  action  of  the  next  Grand  International  District  Con- 
vention of  the  order. 

Upon  joining,  members  were  required  to  take,  under  oath,  an  obliga- 
tion in  which  they  obligated  themselves,  among  other  things,  not  to 
"sign  or  circulate,  or  cause  to  be  signed  or  circulated,  any  paper,  circular, 
petition  or  document  of  any  sort  whatsoever  calculated  to  injure  or 
destroy  the  organization." 

Among  these  subdivisions  there  was  one,  No.  201,  located  at  Tyler, 
of  which  appellant  was  a  member  in  good  standing.  The  individual 
defendants,  appellees  here,  were  also  members  of  this  subdivision. 

Members  of  the  organization  are  entitled  to  certain  benefits  when 
sick  or  disabled,  and  there  is  connected  with  the  organization  an  in- 
surance department  through  which  the  order  issues  to  its  members 
insurance  policies,  one  of  which  was  held  by  appellant. 

Another  feature  of  the  organization  is  that  it  issues  to  its  members 
a  traveling  card  by  means  of  which  they  are  enabled  to  travel  on  all 
railroad  trains  in  the  United  States,  Canada  and  Mexico  without  pay- 
ment of  fare. 

These  features  of  membership  are  of  considerable  pecuniary  value, 
of  which  a  member  is  deprived  upon  his  expulsion  from  the  order. 

There  is  published  by  the  International  Brotherhood  a  monthly  pub- 
lication or  magazine  called  "The  Ijocomotive  Engineers  Monthly  Jour- 
nal,''  which  is  published  at  Cleveland,  Ohio,  and  circulates  among  the 
members  of  the  Brotherhood,  about  sixty  thousand  in  number,  and 
among  others  not  members,  mainly  railroad  people.  It  is  provided  by 
the  constitution  of  subordinate  divisions  that  all  expulsions  of  members 
shall  be  published  in  this  monthly  journal. 

The  undisputed  evidence  shows  the  following  facts: 

On  October  31,  1902,  charges  were  preferred  in  Division  201,  against 
appellant  by  W.  H.  McCorkle,  first  assistant  engineer  of  the  division, 
which  said  charges  were  in  writing  and  are  as  follows: 

"Tvlcr,  Texas,  October  31,  1902. 
"To  the  Officers  and  Members  of  Division  201 : 

"I  do  hereby  prefer  charges  against  Brother  W,  Z.  Thompson  for 
unbecoming  conduct  and  violating  his  obligation. 
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SPECIFICATION   OF   CHABGES. 

"For  writing  to  Mrs.  A.  H.  Penniman  and  urging  her  to  sue  the 
Cotton  Belt  Railway  for  the  death  of  her  husband. 

"For  going  on  the  witness  stand  in  the  Bolton  case  and  testifying 
against  the  Cotton  Belt  Railway  to  the  injury  of  other  Brothers  anti 
causing  the  Brotherhood  at  large  to  lose  prestige  with  the  Cotton  Bell 
Railway. 

Yours  truly, 

W.  H.  McCorkle,  F.  A.  E." 

Penniman  was  a  locomotive  engineer  who  had  been  killed  while 
running  an  engine  on  the  St.  Louis  Southwestern  Railway.  Mrs.  A. 
H.  Penniman  was  his  widow.  Penniman  was  a  member  of  the  Brother- 
hood. 

A  committee  was  appointed  to  investigate  these  charges  and  a  copy 
was  sent  to  appellant  which  he  received.  The  committee  made  the 
following  report: 

"We,  the  committee  on  the  Thompson,  Kelton  and  Nichols  case,  find 
that  the  brothers  have  been  guilty  of  giving  evidence  against  the  St. 
Louis  Southwestern  Company,  also,  in  trying  to  get  others  to  sue  said 
company  and  get  heavy  damages,  and  acting  as.  expert  witnesses  for 
plaintiff's  attorneys.  The  above  being  detrimental  to  the  brothers  re- 
maining in  the  service  of  the  company,  and  can  be  deemed  as  unbecoming: 
conduct  and  violation  of  obligation.  Therefore  division  can  take  what- 
ever steps  are  necessary  in  constitution  and  by-laws  and  deal  with 
brothers  accordingly.^' 

At  a  regular  meeting  of  the  division  the  charges  were  heard,  Thomp- 
son being  present  and  making  no  objection  to  proceeding  with  the 
trial.  A  vote  was  taken  which  resulted  in  two  voting  for  his  expulsion 
and  two  against.  Whereupon  the  chief  engineer  gave  the  casting  vote 
in  favor  of  expulsion  of  appellant  from  the  order.  Appellant  thereupon 
appealed  from  the  decision  of  the  local  division  to  P.  M.  Arthur,  grand 
chief  engineer  of  the  Brotherhood,  by  whom  the  decision  of  the  sub- 
ordinate division  was  upheld,  and  appellant  was  finally  expelled  from 
the  order.  The  effect  of  this  expulsion  was  to  cause  appellant  to  be 
deprived  of  all  of  his  benefits  as  a  member  of  the  order  including  the 
life  insurance  policy  for  $1,500  which  he  had  been  carrying  for  many 
years  and  upon  which  he  had  paid  in  premiums,  $350. 

Xotice  of  appellant's  expulsion  was  immediately  published  in  the 
Journal  of  the  Brotherhood,  such  publication  being  that  W.  Z.  Thomp- 
son had  been  expelled  by  Division  201  for  unbecoming  conduct  and 
violation  of  obligation. 

It  is  alleged  in  appellant's  petition  that  in  preferring  charges  and  in 
expelling  him,  the  individual  defendants,  members  of  the  subdivision, 
acted  at  the  instance,  suggestion  and  direction  of  the  St.  Louis  South- 
western Railway  Company;  that  they  knew  the  charges  to  be  false  but 
acted  wilfully,  maliciously,  without  probable  cause  and  for  the  purpose 
of  injuring  him. 
These   allegations   are   denied   generally  by   appellee,   who   specially 
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plead  that  appellant  was  properly  expelled,  under  charges  preferred 
against  him,  and  after  trial  in  all  respects  in  accordance  with  the  terms 
and  provisions  of  the  constitution  and  by-laws  of  the  order  which  are 
binding  upon  all  members,  that  upon  appeal  to  the  grand  chief  engineer 
by  appellant  the  action  ef  the  local  subdivision  was  sustained,  and  that 
the  decision  of  said  grand  chief  engineer  remains  and»is  official  and  a 
binding  and  valid  adjudication  of  the  matters  sought  to  be  adjudicated 
by  appellant  in  this  suit,  which  is  alleged  to  be  a  collateral  attack  upon 
the  finding  and  judgment  of  said  grand  chief  engineer  and  the  sub- 
division of  which  appellant  was  a  member. 

It  is  contended  by  appellant  that  his  expulsion  was  brought  about 
as  the  result  of  a  combination  or  conspiracy  between  the  St.  Louis 
Southwestern  Railway  Company,  acting  through  its  vice-president  and 
general  manager,  W.  E.  Green,  and  the  other  defendants;  that  the 
members  of  Division  201  did  not  act  in  good  faith  but  maliciously  and 
under  pressure  from  the  railway  company  for  the  purpose  and  with  the 
motive  of  preventing  appellant  from  testifying  as  a  witness  against  the 
railway  company  in  damage  suits  against  it,  and  to  puiiish  him  for 
having  done  so.  Appellant  contends  that  the  writing  of  the  Penniman 
letter  could  not  in  good  faith  be  considered  as  a  violation  of  his  obliga- 
tions or  as  lawful  ground  of  expulsion,  but  that  if  it  could  be  so  con- 
sidered it  was  incorporated  in  the  charges  and  specifications  not  in  good 
faith  but  merely  as  a  pretext  and  subterfuge,  and  that  the  real  ground 
of  his  expulsion  was  his  having  testified  as  a  witness  in  court  against 
the  railway  company,  and  having  refused  to  promise  that  he  would  not 
do  so  in  the  future  to  the  injury  of  the  company. 

All  demurrers  and  exceptions  having  been  overruled,  and  the  evidence 
heard,  the  court  instructed  a  verdict  for  the  defendants.  The  question 
presented  is,  would  the  evidence,  under  the  allegations  of  the  petition, 
have  authorized  a  verdict  for  the  plaintiff? 

It  may  be  remarked  in  limine,  that  the  courts  are  not  disposed  to  in- 
terfere with  the  internal  management  and  conduct  of  such  organizations 
as  the  Brotherhood  of  Locomotive  Engineers  is  sho^n  to  be.  Its  mem- 
bers become  such  voluntarily,  and  in  doing  so  agree  to  submit  to  and 
abide  by  the  laws  of  the  organization,  as  embodied  in  its  constitution 
and  by-laws  and  other  rules  and  regulations  lawfully  adopted  there- 
under, and  to  submit  their  rights  to  the  judgment  of  the  tribunals 
provided  by  the  laws  of  the  organization  for  the  government  of  its 
members,  under  the  forms  of  procedure  provided. 

This  is  true  without  regard  to  the  fact  that  the  organization  is  in- 
corporated. "By  uniting  with  the  society  the  member  assents  to  and 
accepts  the  constitution  and  impliedly  binds  himself  to  abide  by  the 
decision  of  such  boards  as  that  instrument  may  provide  for  the  determin- 
ation of  disputes  arising  within  the  organization.  The  decisions  of 
those  tribunals,  when  organized  imder  the  constitution  and  lawfully 
exercising  their  power,  though  they  involve  the  expulsion  of  a  member, 
are  no  more  subject  to  collateral  attack  for  mere  error,  than  are  the 
judgment  of  a  court  of  law.**  (Screwmen,  etc.,  Association  v.  Benson, 
76  Texas,  555;  1  Bacon  on  Ben.  Soc.,  sec.  102.) 

This  doctrine,  however,  has  this  important  qualification  which  is  as 
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clearly  settled  as  the  general  rule,  that  the  society  '^must  confine  itself 
to  the  powers  vested  in  it,  and  in  good  faith  pursue  the  matters  pre- 
scribed by  its  laws,  such  laws  not  being  in  violation  of  the  laws  of  the 
land,  or  any  inalienable  right  of  the  member."  (Otto  v.  Journeymen 
Tailors  Union,  76  Cal.,  308.) 

It  is  claimed  by  appellees  that  appellant's  expulsion  was  authorized 
by  section  1,  article  5,  of  the  Constitution  of  Subordinate  Divisions, 
which  is  as  follows:  "Should  it  become  known  to  any  member  of  this 
Brotherhood  that  a  member  thereof  has  been  guilty  of  any  unbecoming 
or  disgraceful  conduct,  or  of  drunkenness,  or  of  .having  in  any  way 
violated  any  law  or  regulation  of  the  order,  it  shall  be  his  duty  to  at 
once  bring  charges  in  writing  against  such  member  before  the  subdivision 
to  which  said  offending  member  belongs,  except  in  cases  as  per  section 
4,  article  5,  of  Constitution  of  Subdivisions."  And  also  for  the  reason 
that  he  had  violated  the  terms  of  his  oath  or  obligation,  that  he  would 
not  "sign  any  paper  or  document  of  any  sort  whatsoever  calculated  to 
injure  our  organization." 

The  charges  and  specifications  against  appellant  and  the  report  of  the 
committee  thereon  have  been  heretofore  given  in  full. 

Appellant  admits  having  signed  the  Penniman  letter,  which  is  as 
follows : 

"Tyler,   Texas,  July   24,   1902. 
"Mrs.  A.  H.  Penniman,  Chester,  Ark." 

"Dear  Madame:  The  Cotton  Belt  Company  can  not  defeat  your 
claim  against  them  for  killing  your  husband,  and  any  honest  man  who 
knows  how  he  was  killed  will  tell  you  so,  but  the  company  will  do  all 
they  can  to  settle  with  you  for  less  than  you  will  get  if  you  will  sue 
them.  There  was  a  head  end  collision  about  a  year  and  a  half  ago  on 
the  Cotton  Belt  near  Trinidad  which  killed  Mr.  Emmerson ;  the  engineer 
of  one  train,  and  crippled  Mr.  Kelton,  the  engineer  of  the  other  train. 
The  agent  of  the  company  got  around  Mrs  Emmerson  and  settled  with 
her  for  $5,000.  But  Mr.  Kelton  sued  them  and  got  from  the  company 
something  over  $14,000  in  money  and  had  about  $10,000  after  paying 
his  lawyers. 

Your  husband  was  10  years  younger  than  Mr.  Kelton,  and  was  earn- 
ing more  money,  and  this  gives  you  a  right  to  more  than  Mr.  Kelton 
received.  You  can  get  a  good  lawyer  for  a  third  of  what  is  collected. 
We  want  to  see  you  treated  right,  and  we  ask  you  by  all  means  not  to 
let  the  company  settle  with  you  for  a  cent  less  than  $10,000  until  you 
have  had  a  talk  with  a  good  lawyer  who  knows  the  Texas  laws  and  who 
knows  about  how  your  husband  come  to  be  killed. 

In  10  years  your  husband  would  have  earned  $18,000  at  the  rate  of 
pay  he  was  getting,  and  he  would  have  been  then  only  45  years  of  age, 
and  would  still  have  had  many  years  of  good  service  in  him.  So  we 
feel  certain  you  can  get  $20,000  from  the  company,  and  will  only  have 
to  pay  one-third  of  it  to  a  lawyer  if  you  will  only  stand  firm  and  not  be 
persuaded  to  give  away  your  rights. 

You  can  easily  find  out  who  we  are  from  any  of  your  friends  here  in 
Tyler,  and  if  you  should  want  to  talk  to  us  we  will  gladly  call  to  see 
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you.    We  are  not  working  for  the  Cotton  Belt  Company,  and  we  are 
free  to  advise  you  honestly,  without  fear  or  hope  of  reward. 

Respectfully, 

J.  W.  Nichols, 
W.   Z.   Thompson, 
Members  of  Div.  201." 

This  letter  was  written  by  Nichols  and  signed  by  Thompson  at  his 
request. 

Appellant  seeks  to  justify  himself  in  signing  it  by  the  following  pro- 
vision of  the  by-laws:  "Sec.  2.  The  widow  of  any  deceased  brother 
shall  be  assisted  in  every  way  and  manner  which  may  be  deemed  proper, 
and  it  shall  be  the  duty  of  every  individual  member  of  the  division  to 
use  every  effort  consistent  with  the  rules  of  propriety  to  prevent  her 
from  coming  to  destitution  or  disgrace;  and  they  shall  treat  her  with 
respect  and  consideration  so  long  as  she  may  prove  herself  worthy." 

We  are  not  prepared  to  say  that  if  the  members  of  Division  201  in  good 
faith  and  in  the  exercise  of  their  honest  judgment  determined  that  the 
signing  of  this  letter,  under  the  circumstances,  was  unbecoming  conduct 
or  a  violation  by  appellant  of  his  obligation,  and  sufficient  ground  for 
expulsion,  they  would  not  have  been  authorized  under  the  constitution 
and  by-laws  of  the  order  to  so  determine.  A  good  deal  of  latitude  must 
necessarily,  and  should  be,  allowed  the  members  in  determining  ques- 
tions such  as  these,  and  courts  will  not  interfere,  if  they  act  in  good 
faith.  The  evidence  shows  that  the  appellant  was  barely  acquainted  with 
Penniman,  and  was  not  in  fact  acquainted  with  his  widow,  and  that 
she  had  not  solicited  his  advice  or  assistance  in  any  way.  Considering 
the  relations  existing  between  the  Brotherhood  and  the  railway  company 
it  would  probably  not  be  an  unreasonable  construction  of  the  by-laws 
and  the  terms  of  the  obligation  of  a  member,  that  they  prohibited  such 
an  act  as  unbecoming  conduct  and  as  tending  to  injure  the  Brotherhood. 
Whether  this  action  of  the  local  subdivision,  insofar  as  it  was  based 
upon  the  signing  of  the  Penniman  letter  alone,  was  authorized,  would 
depend  upon  whether  its  members  in  good  faith,  and  in  the  exercise  of 
their  honest  judgment,  expelled  appellant  for  this  cause.  The  evidence 
introduced  by  appellant  sufficiently  raised  this  issue,  which  should  have 
been  submitted  to  the  jury. 

The  second  specification  under  the  charge  presented  against  appellant 
is  based  upon  his  action  in  "going  upon  the  witness  stand  in  the 
Bolton  case  and  testifying  against  the  Cotton  Belt  Railway  to  the  injury 
of  other  brothers,  and  causing  the  Brotherhood  at  large  to  lose  prestige 
with  the  Cotton  Belt  Railway." 

It  is  not  to  be  supposed  that  if  the  action  of  the  members  of  the 
subdivision  in  expelling  appellant  was  based  upon  this  charge  alone  it 
would  be  defended  in  any  court,  or  that  it  would  be  contended  that  under 
any  permissible  latitude  of  discretion  or  authority,  the  members  of  the 
local  subdivision  would  have  been  authorized,  under  any  plea  of  good 
faith,  to  have  placed  such  a  construction  upon  the  terms  of  the  by-laws, 
as  that  under  which  they  claim  to  have  acted,  so  far  as  this  specification 
of  the  charge  is  concerned. 

It  can  not  be  assumed  that  appellant  in  joining  the  Brotherhood,  and 
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in  assenting  to  all  of.  the  provisions  of  its  constitution  and  laws,  could 
ever  have  supposed  or  anticipated  that  a  construction  so  at  war  with 
the  laws  of  the  land^  with  his  duties  as  a  citizen  and  a  member  of 
society,  and  involving  such  an  abnegation  of  his  inalienable  rights  as 
such,  would  be  adopted,  as  would  punish  him  for  doing  that  which  the 
law  and  his  duty  as  a  citizen  required  him  to  do.  The  charge  is  not 
that  he  testified  untruthfully,  but  that  he  went  upon  the  stand  as  a 
witness  and  testified  against  the  railway  company. 

What  does  it  matter  that  his  testimony,  if  truthful,  was  "to  the  injury 
of  other  brothers  and  causing  the  Brotherhood  at  large  to  lose  prestige 
with  the  Cotton  Belt  Railway?"  The  evidence  shows,  and  it  does 
not  appear  to  be  disputed,  that  appellant's  offense  consisted  in  testify- 
ing, in  obedience  to  a  subpoena,  in  the  case  of  one  Bolton  against  the 
St  Louis  Southwestern  Railway  Company  of  Texas,  his  testimony 
being  as  to  the  distance  within  which  a  train  could  be  stopped  by  the 
use  of  air  brakes  under  certain  conditions.  Examined  as  an  expert,  as 
to  which  he  appears  by  reason  of  his  knowledge  and  experience  to  have 
been  qualified,  appellant  testified  as  to  his  opinion  in  the  matter,  at  the 
instance  of  the  plaintiff  in  said  suit. 

It  will  not  be  denied  that  it  was  his  duty  to  obey  the  subpoena,  and 
having  done  so,  and  been  sworn,  it  was  his  duty,  a  duty  which  he  could, 
and  doubtless  would,  have  been  compelled  to  perform  if  he  had  not 
chosen  to  do  so  voluntarily,  to  answer  truthfully  all  proper  questions 
propounded  to  him,  and  the  giving  his  opinion  as  an  expert  is  no  ex- 
ception to  this  rule. 

The  provision  of  the  constitution,  authorizing  subdivisions  of  the 
Brotherhood  to  expel  members  for  unbecoming  conduct  is  not  unreason- 
able, on  the  contrary  is  just  and  proper,  but  if  there  be  written  into 
it  the  construction  which  declared  the  act  with  which  appellant  was 
charged  in  the  second  specification  of  the  charge  against  him,  to  be 
unbecoming  conduct  and  ground  for  expulsion,  there  would  be  no 
hesitation  in  declaring  it  unreasonable,  unlawful  and  void.  (See  au- 
thorities collected  in  notes  to  sections  85,  86,  1  Bacon  Ben.  Soc.) 

Appellees  in  the  brief  of  their  counsel  do  not  undertake  to  defend 
their  action  in  the  expulsion  of  appellant  on  this  ground,  but  base  such 
defense  entirely  upon  the  writing  of  the  Penniman  letter,  and  it  is 
noticeable  that  notwithstanding  the  grand  chief  engineer,  Arthur,  was 
fully  informed  of  the  charges  and  specifications,  and  of  all  of  the  pro- 
ceedings of  the  local  subdivision,  in  overruling  appellant's  appeal  he 
justifies  the  action  of  the  division  upon  the  sole  ground  of  the  signing 
of  the  Penniman  letter,  and  makes  no  reference  to  the  other  charges, 
indicating  a  consciousness  that  the  expulsion  could  not  be  sustained  or 
excused  on  this  groimd. 

It  is  charged  by  appellant  that  in  expelling  him  the  members  of  the 
division  acted  maliciously  and  with  intent  to  injure  him,  and  as  show- 
ing that  they  acted  maliciously  and  not  in  good  faith,  evidence  was 
introduced  tending  to  show  that  the  charge  of  signing  the  Penniman 
letter  was  a  subterfuge  and  a  pretext,  that  there  was  no  disposition  on 
the  part  of  the  members  to  expel  him  on  this  ground,  and  that  he  would 
not  have  been  expelled  at  all  for  this  reason.  This  evidence  shows  that 
it  was  proposed  to  appellant  that  if  he  would  promise  to  keep  off  of  the 
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witness  stand  and  quit  testifying  against  the  railway  company  he  would 
not  be  expelled,  and  that  it  was  only  upon  his  refusal  to  so  promise, 
but  agreeing  that  he  would,  when  called  upon,  tell  the  truth,  which  was 
characterized  by  one  of  the  members  as  "not  sufficient,"  that  it  was 
determined  to  expel  him.  The  uncontradicted  testimony  supports  this 
contention  of  appellant;  notably  the  letter  of  J.  J.  Bartholomew  to  the 
officers  and  members  of  Division  201,  dated  November  15,  1902,  and  his 
letter  to  Artliur,  grand  chief  engineer;  the  testimony  of  McCool,  one  of 
the  defendants,  "that  he  named  the  proposition  to  Thompson  that  if 
he  had  promised  then  and  there  that  he  would  not  go  on  the  witness 
stand  against  the  company  as  an  expert  witness,  that  he  would  not  have 
voted  to  expel  him ;"  the  fact  that  Nichols,  who  wrote  the  Penniman  let- 
ter and  got  Thompson  to  sign  it,  and  who  was  also  under  charges  for 
doing  so,  made  the  required  promise  and  got  off  with  suspension  for 
three  months. 

If  it  be  true  that  the  expulsion  of  appellant  was  solely  upon  the 
ground  set  out  in  the  second  specification,  and  that  the  prosecution  for 
writing  the  Penniman  letter 'was  merely  for  the  purpose  of  affording  a 
color  or  pretext  for  the  expulsion,  then  it  could  not  be  said  that  the 
members  acted  in  good  faith  and  from  proper  motives  in  expelling  him. 
(CranfiU  v.  Hayden,  80  S.  W.  Eep.,  613;  Otto  v.  Tailor's  Union,  75 
Cal.,  308.) 

The  case  of  Otto  v.  Tailor's  Union,  supra,  is  exactly  in  point.  Otto 
was  expelled  from  the  union  for  the  offense  of  working  for  a  person 
against  whom  a  strike  had  been  declared.  The  laws  of  the  union  did 
not  authorize  expulsion  for  this  cause,  the  punishment  being  only  a 
fine.  The  strike  having  been  declared  off.  Otto  was  reinstated  and  im- 
mediately charges  were  preferred  against  him  for  conspiracy  to  the 
injury  of  the  society,  upon  which  charge  he  was  tried  and  expelled.  He 
sued  in  mandamus  to  compel  his  reinstatement.  The  court  found  that 
while  the  laws  of  the  order  authorized  his  expulsion  for  the  offense  of 
conspiracy,  this  charge  was  a  mere  pretext,  his  expulsion  being,  in  fact, 
for  the  same  offense  for  which  he  had  been  formerly  wrongfully  ex- 
pelled. The  court  says:  "These  facts  raise  the  inevitable  conclusion 
that  the  trial  and  conviction  of  plaintiff  was  a  travesty  upon  justice 
and  lacking  in  the  essential  elements  of  fairness,  good  faith,  and  candor, 
which  should  characterize  the  actions  of  men  in  passing  upon  the  rights 
of  their  fellowmen.'' 

To  make  such  conduct  actionable  it  is  not  necessary  that  malice  in 
the  sense  of  hatred  or  ill  will  on  the  part  of  the  defendants  towards  ap- 
pellant should  be  shown.  Malice  in  such  case  would  be  sufficiently 
shown  if  it  was  proven  that  they  acted  knowingly  and  wilfully  in 
violation  of  the  rights  of  appellant,  and  to  his  injury.  An  old  definition 
of  malice  will  do  very  well  here:  "It  means  a  wrongful  act  done  in- 
tentionallv  without  just  cause  or  excuse."  (19  Am.  and  Eng.  Ency.  of 
Law,  623l) 

The  issue  presented  by  the  pleading  and  evidence  as  to  whether  the 
writing  of  the  Penniman  letter  could  be  reasonably  considered  a  violation 
of  appellant's  obligation  or  the  laws  of  the  Brotherhood  and  whether 
the  members  of  Division  201  in  good  faith  so  considered  it,  and  if  so, 
whether  appellant  was  expelled,  not  on  that  ground,  but  solely  for  the 
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reasons  and  upon  the  grounds  set  out  in  the  second  specification  to  the 
charge,  should  have  been  submitted  to  the  jury.  If  either  issue  be  de- 
cided in  favor  of  appellant  he  would  be  entitled  to  recover. 

The  proposition  is  supported  by  authority,  that  the  Grand  International 
Brotherhood  would  be  responsible  of  the  acts  of  the  local  division  as  its 
agent.  (Mitchell  v.  Leech,  66  Law  Rep.  Ann.,  722 ;  Knights  of  Colum- 
bus V.  Fuqua,  60  S.  W.  Bep.,  1020.) 

If  however,  there  be  any  doubt  as  to  this  there  can  be  none  that  it 
is  made  libel,  if  any  wrong  has  been  committed,  by  the  act  of  its 
supreme  officer.  Grand  Chief  Engineer  Arthur,  who  acted  with  full 
notice  of  the  wrongful  action  of  the  subordinate  division,  or  at  least 
with  notice  of  such  facts  as  would  have  put  him  upon  inquiry  as  to  the 
fact  that  appellant  had  been  really  expelled  upon  the  ground  that  he 
had  testified  against  the  railway  company.  This  notice  was  given  to 
Arthur  by  appellant's  letter  to  him,  in  connection  with  the  charges,  the 
report  of  the  committee,  and  proceedings  of  the  division,  and  the  letter 
of  J.  J.  Bartholomew  to  the  officers  and  members  of  Division  201,  of 
November  16,  1902,  which  was  sent  to  him,  with  the  other  papers. 

There  was  sufficient  evidence  to  raise  the  issue  as  to  the  liability  of 
the  St.  Louis  Southwestern  Railway  Company  on  the  grounds  charged 
in  the  petition  and  this  issue  should  have  been  submitted  to  the  jury. 
(3  Green  Ev.,  sec.  93;  CranfiU  v.  Hayden,  22  Texas  Civ.  App.,  656.) 

Appellant  was  not  required  to  exhaust  his  remedies  within  the  order 
to  correct  the  wrongful  action  of  the  local  division,  before  bringing  this 
suit  for  damages.  It  was  held  by  the  Supreme  Court  in  Benson  v. 
Screwmen  Benefit  Association  (76  Texas,  652)  that  such  a  course  was 
necessary  before  resorting  to  the  extraordinary  remedy  of  mandamus  to 
compel  reinstatement,  and  for  obvious  reasons  pertaining  to  the  nature 
of  that  extraordinary  remedy.  In  that  case,  however,  which  was  a  suit 
for  damages  as  well  as  mandamus,  the  court  especially  limited  its 
decision  to  that  part  of  the  petition  which  sought  a  mandamus.  Upon 
a  second  appeal  to  this  court  in  which  the  opinion  of  the  court  was  by 
Justice  Williams,  it  was  expressly  held  that  the  remedy  for  damages 
could  be  prosecuted  without  having  resorted  to  the  appeal  within  the 
order.  (Benson  v.  Screwmen's  Ben.  Assn.,  21  S.  W.  Rep.,  662.)  We 
are  content  to  follow  this  opinion  which  appears  to  us  to  be  sound. 

Reinstatement  in  the  order  as  a  result  either  of  an  appeal  to  the  next 
meeting  of  the  Grand  International  District  Convention,  or  failing 
that,  by  a  writ  of  mandamus,  would  not  have  afforded  appellant  full 
redressfor  the  injury  to  his  property  rights  and  other  damages  suffered 
on  account  of  his  expulsion  from  the  Brotherhood. 

So  far  as  concerns  the  publication  in  the  Brotherhood  Journal  of  the 
expulsion  of  appellant  for  unbecoming  conduct  and  violation  of  his 
obligation,  the  liability  of  defendants  therefor  hangs  upon  their  liability 
for  the  consequences  of  the  expulsion  of  appellant  from  the  Brother- 
hood. The  constitution  of  the  order  required  this  publication  to  be 
made,  not  by  any  outside  agency,  but  by  and  in  a  journal  published  by 
the  Brotherhood  and  a  part  of  its  machinery  for  conducting  its  busi- 
ness. Such  publication  was  as  inevitable  a  result  of  the  expulsion  as 
was  the  loss  of  the  insurance  policy,  the  traveling  card  or  the  sick 
benefits.     If  defendants  are  liable  for  the  consequences  of  such  ex- 
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pulsion,  they  would  be  liable  for  the  results  of  this  publication.  If  the 
expulsion  was  wrongful,  the  publication  of  such  expulsion  by  the  same 
agency  by  which  the  expulsion  was  efifected  was  likewise,  and  to  the 
same  extent,  wrongful.  Whatever  motive  actuated  defendants  in  the 
expulsion  must  be  held  to  have  actuated  them  in  the  publication  which 
was  in  fact  part  and  parcel  of  the  sentence  of  expulsion. 

The  evidence  offered  by  appellant  for  the  purpose  of  showing  the 
value  of  the  insurance  policy,  of  the  traveling  card  and  of  the  sick 
benefits  was  relevant  and  material  on  the  issue  as  to  the  amount  of  his 
damages,  and  it  was  error  to  exclude  it. 

We  do  not  think  that  evidence  as  to  the  amount  of  his  earnings  per 

month  while  employed  as  a  locomotive  engineer,  was  relevant  to  this 

I  issue.     Appellant  had  not  been  so  employed  for  nearly  two  years.     It 

\  does  not  appear  that  he  contemplated  again  seeking  employment  as 

such.     The  damages  are  too  remote. 

The  court  erred  in  sustaining  appellees*  objections  to  the  question 

I  propounded  by  appellant  to  the  witness  R,  J.  McCool  as  to  what  Nichols 

i  promised  and  the  answer  of  the  witness  thereto.     This  testimony  was 

!  material  and  relevant  upon  the  issue  of  the  wrongfulness  and  improper 

motive  of  defendants  in  expelling  appellant  as  heretofore  indicated  in 

I  this  opinion.    Nichols  was  certainly  as  guilty  as  appellant  in  the  matter 

of  writing  the  Penniman  letter,  and  if  appellant  refused  to  promise  not 

to  testify  against  the  railway  company  and  was  thereupon  expelled,  and 

Nichols,  charged  with  the  same  offense,  made  the  required  promise  and 

was  not  expelled,  this  fact  would  tend  to  show  that  the  signing  of  the 

Penniman  letter  was  not  the  real  ground  of  appellant's  expulsion. 

i  For  the  same  reason  there  was  error  in  excluding  the  testimony  of 

M.  M.  Bartholomew  as  to  the  action  taken  against  J.  A.  Kelton  and  his 

expulsion  upon  his  refusal  to  promise  not  to  go  on  the  witness  stand 

'  against  the  railway  company. 

I  The  question  of  appellant's  counsel  to  the  same  witness  as  to  Nichols 

working  up  testimony  against  the  railway  company  was  not  relevant  and 
was  properly  excluded  on  objection  of  appellees. 

It  is  to  be  gathered  from  the  bill  of  exceptions  taken  by  appellant  to 

the  exclusion  of  his  testimony  as  to  his  monthly  earnings  as  a  locomotive 

engineer  that  the  court  took  the  view  that  the  Brotherhood  of  Locomotive 

Engineers  being  a  mutual  benefit  association  appellant  could  not  re- 

I  cover  damages,  but  that  his  only  remedy  was  mandamus  to  compel 

reinstatement.    The  objection  to  the  testimony  by  counsel  for  appellees, 

however,  was  not  placed  upon  that  ground  and,  as  has  been  stated,  was 

properly  sustained.    It  appears  conclusively  that  appellant's  membership 

in  the  Brotherhood  had  a  direct  pecuniary  value.     In  addition  to  this 

fact,  if  his  testimony  be  true  (and  he  had  the  right  to  have  the  jury 

pass  upon  this)  the  damaging  results  of  the  publication  of  his  expulsion 

I  and  of  the  expulsion  itself  could  not  have  been  adequately  remedied  by 

]  such  reinstatement.    In  their  brief  counsel  for  the  railway  company  cite 

j  the  cases  of  Peyre  v.  Mutual  Relief  Society,  27  Pac.  Rep.,  191,  and 

I  Lavalle  v.  Society,  24  Atl.  Rep.,  467.     The  Peyre  case  can  hardly  be 

i  said  to  sustain  the  proposition.     The  court  held  that  the  demurrer  to 

the  petition  was  properly  sustained  on  the  ground  that  the  facts  alleged 

did  not  entitle  plaintiff  to  recover  damages  of  defendants,  and  this 
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quite  irrespective  of  the  question  as  to  whether  he  should  have  sought 
reinstatement  by  mandamus  as  his  only  remedy,  which  question  is  not 
in  fact  directly  decided  at  all.  The  question  is  directly  presented  and 
decided  in  the  Lavalle  case  cited  by  appellees,  the  court  holding  in 
accordance  with  appellees'  contention.  In  its  opinion,  however,  the 
court  says  that  "the  question  can  not  yet  be  regarded  as  settled  by 
authority,''  and  the  only  case  cited  in  support  of  the  court's  conclusion 
is  the  Peyre  case,  supra. 

The  question  was  directly  decided  to  the  contrary  by  this  court  in 
Benson  v.  Screwmen's  Ben.  Assn.  (21  S.  W.  Bep.,  562),  and  this  seems 
to  have  been  the  view  taken  bv  the  Supreme  Court  in  the  same  case. 
(76  Texas,  662.) 

The  court  properly  held  that  the  plaintiff's  petition  stated  a  good 
cause  of  action,  which  ruling  is  not  complained  of  by  appellees. 

The  demurrers  should  have  been  sustained  if  they  are  correct  in  the 
proposition  contended  for,  that  appellant's  only  remedy  was  by  manda- 
mus. 

Under  the  allegations  of  the  petition  there  was  sufiScient  evidence  to 
raise  the  issue  of  liability  of  all  of  the  defendants,  which  should  have 
been  submitted  to  the  jury,  under  appropriate  instructions. 

For  the. errors  indicated  in  this  opinion  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


A.   A.  McGaughey  v.  American  National  Bank  op  Austin. 

Decided  December  20,  1905. 

1 . — ^Komeitead — Deslgiiation. 

The  head  of  the  family  has  the  right  to  designate,  out  of  a  larger  tract 
occupied  and  used  by  them,  the  200  acres  which  shall  constitute  the  homestead, 
provided  the  right  is  exercised  in  good  faith  and  the  mansion  house  and 
appurtenant  lands  and  improvements  actually  included  and  directly  used  in 
connection  therewith  included,  and  it  is  not  necessaiy  for  the  wife  ifi  join  in 
the  instrument  of  designation,  or  have  knowledge  of  it. 

2. — Same — ^Evldeiioe. 

A  designation  of  200  acres  out  of  a  tract  of  511  acres,  made  by  the  hus- 
band in  1889,  was  admissible  to  show  the  location  of  the  homestead  in  1903, 
at  the  execution  of  a  mortgage  upon  a  part  of  the  entire  tract,  though  not 
made  with  reference  to  such  mortgage;  and,  although  not  held  conclusive,  it 
was,  in  connection  with  evidence  here  considered  of  occupation  and  use  of  such 
200  acres  of  a  character  consistent  with  such  designation,  sufficient  to  support 
a  finding  that  the  homestead  continued  to  be  upon  the  200  acres  so  designated. 

3. — Same. 

Such  designation  and  homestead  character  was  not  necessarily  changed  by 
the  intermediate  execution  by  the  husband  and  wife  of  a  mortgage  to  a  third 
party,  including  a  part  of  the  200  acres  previously  designated  as  homestead 
and  disclaiming  homestead  rights  therein. 

4.— Homestead  Designation — ^Xortgaged  Land. 

The  husband  may,  in  good  faith,  fix  the  homestead  upon  mortgaged  land 
and  so  designate  it,  though  having  unincumbered  land  in  a  larger  tract  out  of 
which  the  desiffnation  is  made.  Evidence  considered  and  held  to  support  the 
validity  of  such  designation. 


192  Texas  Civil  Appeals  Kkports^  Vol.  41.       [December, 

5, — Homeitead — Xortgagror's  Kepresentationi — Knowledge  by  Xortgagee. 

Evidence  considered  and  held  to  support  a  finding  that  the  mortgagee  was 
without  notice  that  the  mortgagor's  representations  that  the  land  was  not  in- 
cluded in  his  homestead  were  untrue. 

6. — ^Homestead  Designation — ^Acknowledgment — ^Evidence. 

The  attestation  by  a  notary  public  that  the  party  making  a  designation 
of  homestead  personally  appeared  before  him  and  made  affidavit  to  the  facts 
set  forth  in  such  designation,  _  followed  by  its  filing  and  recording  with  the 
county  clerk,  embraces  the  substance  of  a  proper  aclaiowledgment  for  registra- 
tion and  is  sufficient  to  make  a  certified  copy  from  the  record  admissible. 

7. — ^Homestead — ^Evidence — Admissions. 

Letters  of  the  husband  and  the  wife  admitting  that  certain  land  offered 
as  security  for  a  loan  was  not  embraced  in  their  homestead  were  properly 
received  in  evidence  of  that  fact. 

8. — Homestead — Disclaimer  in  Deed  of  Tmst — ^Pleading. 

The  wife  can  not  be  permitted  to  .testify  that  she  signed  the  statement 
in  a  deed  of  trust  disclaiming  homestead  interest  in  the  land  conveyed  without 
reading  it  or  knowledge  of  its  contents  in  the  absence  of  allegations  of  fraud 
or  mutual  mistake. 

9. — Same — ^Recitals  not  Condnsive. 

The  recital  !n  a  deed  of  trust  that  the  land  incumbered  was  no  part  of  the 
grantors'  homestead  was  not  conclusive  against  them.  Evidence  considered  and 
held  to  support  finding  that  a  part  of  the  land,  as  to  which  such  right  was 
disclaimed,  was  in  fact  homestead. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  before 
Hon.  V.  L.  Brooks. 

Walton  &  Walton,  T).  W,  Doom  and  D.  H.  Doom,  for  appellant. — 
The  last  designation  and  mortgage  in  the  19th  day  of  November,  1895, 
of  the  balance  of  said  land,  accompanied  by  actual  use  as  a  homestead 
of  property  so  designated  as  a  homestead,  was  binding  upon  the  de- 
fendants and  the  plaintiff  and  trustee  who  dealt  with  the  property  after 
such  designation  and  mortgage  and  with  notice  thereof.  Texas  Land 
and  Loan  Company  v.  Blalock,  76  Texas,  85 ;  Building  and  Loan  Assn. 
of  Dakota  v.  Guillemet,  15  Texas  Civ.  App.,  653 ;  Western  Mortgage  & 
Investment  Co.,  Limited,  v.  Burford,  67  Fed.  Eep.,  860. 

The  defendants  having  on  the  19th  day  of  November,  A.  D.  1895, 
mortgaged  all  of  said  property  to  C.  H.  Silliman,  trustee,  except  200 
acres  which  included  their  dwelling  house  and  other  improvements 
could  not  afterwards,  while  the  Silliman  mortgage  was  still  in  force, 
make  another  mortgage  to  George  W.  Littlefield,  trustee,  and  make  it 
valid  by  reciting  that  the  200  acres,  or  a  part  thereof,  was  not  their 
homestead.     Same  authorities. 

The  head  of  the  family  can  not  designate  the  homestead  on  200  acres 
of  the  mortgaged  land,  and  exclude  from  the  homestead  the  200  acres 
that  is  not  mortgaged  and  then  mortgage  it.    Same  authorities. 

The  homestead  designation  purporting  to  have  been  sworn  to  by 
William  L.  McGaughey  and  Annie  A.  McQaughey  on  the  5th  day  of 
June,  A.  D.  1889,  was  not  acknowledged  by  them,  or  either  of  them, 
and  was,  therefore,  improperly  admitted  to  record,  and  the  certified 
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copy  thereof  taken  from  the  records  was  not  admissible  in  evidence  for 
any  purpose.    Heintz  v.  Thayer,  92  Texas,  668. 

James  H.  Robertson,  for  appellee. — 1.  The  husband  having  the  right 
to  designate  the  homestead,  it  was  not  necessary  for  appellant  A.  A. 
McGaughey  to  join  therein.  The  instrument  designating  the  homestead 
was  a  certificate  by  the  notary  reciting  the  facts  and  was  signed  by  W. 
L.  McGaughey  and  sworn  to  by  him;  acknowledgment  that  the  same 
was  executed  for  the  purposes  and  consideration  expressed  therein  was 
embraced  in  the  instrument  itself  and  it  was  a  properly  recorded  in- 
strument and  the  certified  copy  thereof  admissible  in  evidence  as  such. 
Bev.  Stats.,  art.  2403;  Brin  v.  Anderson,  60  S.  W.  Rep.,  780;  Affleck 
V.  Wangerman,  93  Texas,  355.  As  to  sufficiency  of  acknowledgment  see : 
Brownson  v.  Scanlon,  59  Texas,  229 ;  Beaumont  Pasture  Co.  v.  Preston, 
65  Texas,  457-8;  Thurmond  v.  Brownson,  69  Texas,  697. 

There  was  no  pleading  by  the  defendants  alleging  a  mistake  in  or 
the  procurement  by  fraud  of  the  execution  of  the  deed  of  trust  by  Mrs. 
A.  A.  McGaughey,  therefore  the  court  correctly  held  that  her  testimony 
to  the  effect  that  she  had  not  read  said  instrument  and  did  not  know 
its  contents,  could  not  be  held  as  an  excuse  for  her  statement  in  the 
deed  of  trust  that  the  land  covered  thereby  did  not  constitute  any  part 
of  her  homestead.  Scottish-Am.  Mortgage  Co.  v.  Scripture,  40  S.  W. 
Eep.,  210;  Moerlein  v.  Investment  Company,  9  Texas  Civ.  App.,  415. 

The  defendants  were  each  and  both  estopped  to  claim  said  land  as 
their  homestead  or  to  resist  the  enforcement  of  the  lien  thereon,  and 
the  court  erred  in  excepting  from  the  operation  of  the  lien  the  50 
acres  on  the  south  end  of  the  160  acre  tract  and  in  refusing  to  give 
judgment  for  plaintiff's  foreclosing  the  lien  upon  the  entire  160  acre 
tract.  Moerlein  v.  Scottish- American  Mortgage  Co.,  9  Texas  Civ.  App., 
415;  Scottish- American  Mortgage  Co.  v.  Scripture,  40  S.  W.  Eep.,  210. 

EIDSON,  Associate  Justice. — The  statement  of  the  nature  and 
result  of  the  suit  contained  in  appellant's  brief,  and  which  is  accepted 
as  practically  correct  by  appellee,  is  as  follows: 

"This  suit  was  instituted  in  the  District  Court  of  Travis  County  on 
the  Ist  day  of  December,  1903,  by  the  American  National  Bank  of 
Austin,  Texas,  as  plaintiff,  against  W.  L.  McGaughey,  John  D.  Mc- 
Gaughey and  Mrs.  A.  A.  McGaughey,  wife  of  W.  L.  McGaughey  and 
George  W.  Littlefield  as  defendants,  to  recover  from  the  defendants 
W.  L.  McGaughey  and  John  D.  McGaughey  the  amount  due  on  two 
promissory  notes,  and  to  foreclose  against  all  of  the  defendants  a  deed 
of  trust  made  by  the  defendants  W.  L.  McGaughey  and  his  wife  A.  A. 
McGaughey,  to  the  defendant  George  W.  Littlefield  as  trustee,  on  a 
tract  of  land  in  Hood  County,  Texas,  to  secure  the  pajrment  of  the 
two  promissory  notes. 

**The  defendants  W.  L.  McGaughey  and  John  D.  McGaughey,  filed 
an  answer,  consisting  of  a  general  demurrer  and  a  general  denial. 

"The  defendant  A.  A.  McGaughey,  wife  of  W.  L.  McGaughey,  filed 
a  separate  answer  for  herself,  consisting  of  a  general  demurrer,  general 
denial,  a  special  plea  setting  up  facts  to  show  that  the  tract  of  land 
Vol.  XLT.  Civil— 13. 
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on  which  plaintiff  was  seeking  to  foreclose  the  deed  of  trust  was  a 
part  of  the  homestead  of  herself  and  W.  L.  McGaughey  and  herself 
at  the  time  of  the  execution  of  the  deed  of  trust,  which  rendered  it 
void,  and  by  way  of  reconvention  and  cross  bill  prayed  for  decree  can- 
celling the  deed  of  trust  as  a  cloud  upon  her  homestead  interest  in 
the  lands. 

"The  defendant  George  W.  Littlefield  filed  an  answer  admitting  the 
right  of  the  plaintiff  to  foreclose  the  deed  of  trust  against  him. 

"Plaintiff  filed  a  first  supplemental  petition  in  reply  to  the  original 
answer  of  the  defendant  A.  A.  McGaughey,  consisting  of  a  general  de- 
murrer, general  denial  and  a  special  plea  setting  up  a  designation  of 
homestead  by  defendants  W.  L.  McGaughey  and  his  wife  A.  A.  Mc- 
Gaughey, on  the  5th  day  of  June,  1889,  and  other  facts  upon  which  it 
is  alleged  that  the  defendant  A.  A.  McGaughey  was  estopped  to  claim 
as  a  part  of  her  homestead  the  land  upon  which  it  was  seeking  to  fore- 
close its  lien. 

"On  the  18th  day  of  October,  1904,  the  case  was  tried  by  the  court 
without  a  jury  and  resulted  in  a  judgment  for  the  plaintiff  against  W. 
L.  McGaughey  and  John  D.  McGaughey  for  the  amount  due  on  the 
two  promissory  notes  and  all  costs  of  suit,  and  against  all  the  defendants 
foreclosing  the  deed  of  trust  on  all  the  lands  embraced  in  it,  containing 
about  160  acres,  less  some  small  tract,  previously  sold  out  of  it,  and 
less  also  fifty  acres  off  the  south  end  of  the  tract,  which  the  court  de- 
cided was  embraced  in  the  homestead  of  defendants  W.  L.  McGaughey 
and  his  wife  A.  A.  ^fcGaughey."  The  court  below  filed  findings  of 
fact  and  conclusions  of  law,  which  are  as  follows : 

"Findings  of  Fact  Defendant  W.  L.  McGaughey  is  and  has  con- 
tinuously been  since  the  year  1872,  a  farmer,  residing  with  his  wife  the 
defendant,  A.  A.  McGaughey,  on  a  tract  of  511  acres  of  rural  land  sit- 
uated in  Hood  County,  Texas.  Said  land  and  another  tract  of  120 
acres  of  rural  land,  separated  about  one-half  mile  therefrom  in  the  same 
county,  were  during  all  of  said  period  the  community  property  of  said 
defendants.    Following  is  a  correct  plat  of  said  two  tracts  of  land,  viz: 

NOPTH 


70    ACRES 


90    ACRES 


□ 


120   ACPts 


200     AC  RE  J. 


151    ACRtS 


SOUTH 
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^All  of  said  land  ezoept  the  70  acres  on  the  north  end  of  said  511 
acre  tract,  indicated  on  the  plat  by  dotted  lines,  is,  and  has  for  said 
time  been  enclosed  by  fence.  Part  of  the  enclosed  land  is  in  pasture, 
but  most  of  it  is  in  cultivation.  The  evidence  does  not  disclose  the 
exact  amount  of  each  or  its  relative  location  on  said  tracts.  But  about 
70  acres  are  in  cultivation  on  the  south  100  acres  of  the  611  acre  tract, 
and  practically  all  of  the  120  acre  tract  is  in  cultivation.  None  of  the 
unenclosed  70  acres  is  in  cultivation.  This  condition  as  to  cultivation 
and  enclosures  existed  at  and  between  all  of  the  dates  hereinafter  men- 
tioned. 

"On  the  6th  day  of  June,  A.  D.  1889,  defendants  W.  L.  and  A.  A. 
McGaughey  resided  in  a  dwelling  house  situated  at  the  spot  marked  "1^' 
on  the  plat.  Contiguous  to  their  dwelling  were  the  stables,  barns,  other 
outhouses,  a  well  and  orchard  used  by  them  in  connection  with  their 
said  dwelling.  On  said  date  they  were  negotiating  with  a  loan  com- 
pany for  a  loan  of  money  to  be  secured  by  deed  of  trust  on  all  or  part 
of  said  120  acre  tract  of  land.  iBeing  informed  by  the  agent  of  the  loan 
company  that  they,  in  order  to  obtain  said  loan,  should  designate  their 
homestead  on  land  other  than  the  land  to  be  embraced  in  the  proposed 
deed  of  trust  to  the  loan  company,  they  for  said  purpose  on  said  date, 
caused  to  be  prepared,  jointly  executed  and  had  recorded  in  the  oflBce 
of  the  county  clerk  of  Hood  County,  a  certain  written  instrument,  des- 
ignating 200  acres  out  of  said  611  acre  tract  as  their  homestead.  The 
200  acres  so  designated  consist  of  a  tract  in  rectangular  form,  em- 
bracing the  161  acre  tract  shown  on  the  plat,  and  a  rectangular  strip 
of  49  acres  .off  the  south  end  of  the  90  acre  tract  immediately  north  of 
said  161  acre  tract.  The  residence  of  said  defendants,  its  appurtenant 
outhouses,  the  orchard  and  garden  were  all  situated  on  the  200  acre 
tract  so  designated.  At  some  date  subsequent  to  the  making  and  record- 
ing of  said  designation  and  prior  to  the  execution  of  the  deed  of  trust 
in  suit,  said  defendants  acquired  title  to  and  moved  upon  the  small  tract 
of  land  marked  "2^*  on  the  plat.  They  occupied  on  said  tract  a  resi- 
dence with  appropriate  and  necessary  outhouses,  garden,  etc.,  and  were 
so  residing  there  at  the  time  of  the  execution  of  the  deed  of  trust  in 
suit.  Said  new  residence  is  on  land  owned  by  defendants  and  is  im- 
mediately contiguous  to  the  200  acre  tract  of  land  designated  as  their 
homestead  in  1889.  During  all  of  the  time  that  said  defendants  have 
resided  in  either  of  said  residences,  they  have  cultivated,  used  and  en- 
joyed portions  of  all  of  the  land  shown  on  the  plat  as  their  homestead. 
The  most  of  the  cultivated  land  embraced  in  said  plat  has  during  all 
of  said  time  been  cultivated  by  tenants  to  whom  said  defendants  have 
rented  it  from  year  to  year.  The  land  directly  and  personally  cultivated 
or  used  by  defendants  at  and  just  prior  to  the  execution  of  the  deed" 
of  trust  in  suit  consisted  of  patches  of  sorghum  of  small  extent  and  of 
a  small  orchard  near  their  first  residence.  Neither  the  extent  nor  loca- 
tion of  the  patches  of  sorghum  is  shown,  but  the  extent  thereof  is  not 
considerable.  The  orchard  is  located  on  the  200  acres  designated  as 
homestead  in  1889.  Neither  the  orchard,  the  old  dwelling  nor  the  new 
dwelling  is  located  on  any  part  of  the  property  embraced  in  the  deed 
of  trust  here  aought  to  be  foreclosed.  The  removal  of  said  defendants 
from  the  old  residence  to  the  new  did  not  cause  any  change  in  their 
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method  of  using  any  of  the  land  shown  on  the  plat,  except  that  after 
said  removal  they  ceased  to  use  the  old  residence  and  its  appurtenances, 
as  a  residence  for  thcQiselves. 

'^On  November  19,  1895,  defendants  W.  L.  and  A.  A.  McQaughey 
made,  executed  and  delivered  to  C.  H.  Silliman,  trustee  for  the  Land 
Mortgage  Bank  of  Texas,  Limited,  and  the  next  day  caused  to  be  re- 
corded in  the  office  of  the  county  clerk  of  Hood  County,  Texas,  a  deed 
of  trust  to  secure  the  payment  of  their  certain  promissory  note  for  the 
principal  sum  of  $2,400,  the  same  day  made,  executed  and  delivered  by 
them  to  said  bank.  The  lien  of  this  deed  of  trust  was  by  them  attempted 
to  be  made  to  embrace  all  of  the  lands  shown  on  the  plat,  except  the 
70  and  90  acre  tracts  shown  on  the  plat,  and  about  40  acres,  the  loca- 
tion of  which  is  not  shown  by  the  evidence. 

"On  August  12,  1901,  defendants  W.  L.  and  John  D.  McGaughey, 
made,  executed  and  delivered  to  the  plaintiff  their  promissory  note  for 
the  principal  sum  of  $4,500  as  alleged  in  plaintiff's  petition,  and  there 
is  now  due  and  unpaid  by  said  defendants  on  said  note,  including  at- 
torney's fees,  the  sum  of  $2,804.52. 

"In  December,  1901,  defendant  W.  L.  McGaughey,  wishing  to  pro- 
cure an  extension  of  the  indebtedness  evidenced  by  said  note,  and  wish- 
ing to  borrow  more  money  from  plaintiff,  wrote  to  plaintiff  offering 
for  himself  and  wife  to  give  a  deed  of  trust  on  the  land  here  sought 
to  be  foreclosed  on  as  consideration  for  the  desired  extension  and  new 
loan.  In  this  letter  said  defendant  stated  that  no  part  of  the  land  which 
he  proposed  to  mortgage  was  his  homestead;  and  he  enclosed  with  said 
letter  a  duly  certified  abstract  of  title  to  said  land,  which  also  showed 
that  there  was  of  record  in  Hood  County  no  homestead  claim  against 
said  land.  During  the  progress  of  said  negotiations,  George  W.  Little- 
field,  president  of  plaintiff's  bank,  visited  the  home  of  plaintiff  in  Hood 
County,  and  remained  there  attending  to  said  business  and  other  busi- 
ness for  two  nights  and  one  day.  There  is  no  evidence  that  Littlefield, 
while  at  defendant's  home  or  elsewhere  prior  to  the  execution  and  de- 
livery of  said  deed  of  trust  ever  saw  anything  or  learned  from  any  source 
anything  which  put  him  on  notice  that  the  land  proposed  to  be  mort- 
gaged ivas  part  of  the  200  acres  which  defendants  W.  Ij.  McGaughey 
and  A.  A.  McGaughey  claimed  to  be  exempt  as  their  homestead.  On  the 
contrary,  W.  L.  McGaughey  told  Littlefield  while  he  was  present  at  the 
former's  home  in  Hood  County,  that  said  land  was  no  part  of  the  200 
acres  which  he  and  his  wife  claimed  to  be  exempt  as  homestead.  There 
is  no  evidence  that  defendant  A.  A.  McGaughey  knew  prior  to  the  execu- 
tion and  delivery  of  the  said  deed  of  trust  in  suit  of  any  of  the  wrritten 
or  verbal  declarations  made  by  her  husband  to  Littlefield  to  the  effect 
that  the  property  that  he  proposed  to  embrace  in  said  deed  of  trust 
was  no  part  of  the  200  acres  which  they  claimed  to  be  exempt  as  home- 
stead. 

"On  January  15,  1904,  (1903)  and  while  said  indebtedness  due 
Silliman  was  still  outstanding  and  unpaid,  defendants  W.  L.  and  John 
D.  McGaughey  made,  executed  and  delivered  to  plaintiff  their  joint  and 
several  promissory  note  for  the  principal  sum  of  $1,918.20,  as  alleged 
in  plaintiff's  petition,  and  there  is  now  due  and  unpaid  on  said  note, 
including  attorney's  fees,  the  sum  of  $2,333.84.     On  said  date  plaintiff 
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advanced  to  defendants  the  money  represented  by  said  note  and  agreed 
to  extend  the  time  of  payment  of  the  first  note  mentioned  above  as  said 
defendants  desired,  to  Jime  25,  1903.  As  consideration  for  this  loan 
and  extension,  defendants  W.  L.  and  A.  A.  Mcftaughey  on  same  date 
made,  executed  and  delivered  to  George  W.  Littlefield,  trustee,  their 
certain  deed  of  trust  as  alleged  in  plaintiff's  petition.  In  this  deed  of 
trust  said  defendants  and  each  of  them  recite  that  neither  the  land 
therein  described  nor  any  part  thereof  is  or  has  ever  been  or  formed 
their  homestead  or  any  part  thereof.  The  defendant  A.  A.  McGaughey 
testified  that  she  did  not  read  said  deed  of  trust  before  signing  same, 
and  that  she  did  not  know  at  said  time  that  it  contained  said  recital. 
But  as  there  is  no  basis  in  the  pleadings  for  the  admission  of  this  evi- 
dence, or  evidence  tending  to  show  that  plaintiff  knew  at  or  prior  to 
the  acceptance  of  said  trust  deed  of  her  failure  to  read  the  instrument, 
said  evidence  has  not  been  considered  by  me. 

"Neither  Littlefield  nor  any  other  officer  or  agent  of  plaintiff  ever 
examined  the  records  of  Hood  County  prior  to  advancing  said  second 
loan,  and  granting  the  extension  on  said  first  note,  to  defendants  and 
no  such  officer  or  agent  had  actual  knowledge  either  of  the  existence 
of  said  homestead  designation,  or  of  such  deed  of  trust  to  Silliman. 

"Said  second  loan  of  money  and  said  extension  of  the  time  of  pay- 
ment of  said  first  note  were  granted  by  plaintjff  to  defendants  on  the 
faith  and  full  belief  by  plaintiff's  officers  and  agents  in  the  truth  of 
defendants  W.  L.  and  A.  A.  McGaughey's  representations  that  they 
claimed  no  part  of  the  land  embraced  in  the  deed  of  trust  in  suit  as 
their  exempt  homestead,  and  would  not  have  been  granted  by  plaintiff 
but  for  the  belief  induced  by  said  representations. 

"The  homestead  designation  made  by  defendants  W.  L.  and  A.  A. 
McGaughey  in  the  year  1889  was  made  for  the  sole  purpose  of  obtain- 
ing the  said  loan  on  said  120  acre  tract  that  they  did  obtain  in  said 
year,  and  said  loan  was  by  them  fully  paid  off  and  discharged  prior  to 
the  year  1895.  The  recital  as  to  homestead  made  in  the  trust  deed  to 
Silliman  was  made  for  the  sole  purpose  of  obtaining  the  loan  from  said 
Jjand  Mortgage  Bank  and  said  indebtedness  was  outstanding  and  un- 
paid at  the  time  of  the  execution  of  the  trust  deed  in  suit. 

"Conclusions  of  Law,  1.  Plaintiff  is  entitled  to  recover  of  defendants 
W.  L.  and  John  D.  McGaughey  judgment  for  the  sum  of  $5,138.36, 
with  interest  thereon  from  date  at  the  rate  of  10  percent  per  annum. 

"2.  When  the  head  of  a  family  is  residing  on  a  tract  of  more  than 
200  acres  of  rural  land,  and  subjecting  the  whole  of  such  tract  to  uses 
which  impress  it  with  the  homestead  character,  he  has,  as  a  general  rule, 
the  right  to  determine  for  himself  what  particular  200  acres  of  such 
tract  shall  be  exempt  from  mortgage  or  forced  sale  as  his  homestead. 
The  limitations  on  this  rule  are:  (1)  This  right  of  designating  the 
exempt  200  acres  can  not  be  so  exercised  by  such  head  of  a  family  as 
to  exclude  from  the  exemption  his  mansion  house  and  the  appurtenant 
lands  and  improvements  actually  and  directly  used  in  connection  there- 
with by  himself  and  family,  not  exceeding  200  acres,  for  the  purpose 
of  malang  same  their  home;  and  (2)  such  head  of  the  family  must 
exercise  said  right  in  good  faith  and  so  afe  to  substantially  secure  to 
himself  and  family  the  benefit  which  the  exemption  law  was  intended  to 
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give  them;  he  can  not  use  said  right  of  designation  for  the  purpose  of 
a  cloak  to  enable  him  to  evade  the  law  prohibiting  the  mortgage  of  his 
homestead. 

'^During  the  negotiations  which  led  up  to  the  loan  in  suit,  and  at 
the  date  of  said  loan,  defendant  W.  L.  McGaughey  and  wife  were 
actually  residing  on  and  using  as  their  homestead  much  more  than 
200  acres  of  rural  land.  They  in  good  faith,  and  with  no  purpose  of 
evading  the  homestead  law,  designated  a  certain  part  of  said  land  as 
no  part  of  their  homestead  exemption,  and  mortgaged  said  part  to  plain- 
tiff, who  for  a  valuable  consideration  and  on  the  faith  of  their  repre- 
sentations accepted  said  mortgage  and  made  the  advance  of  money  and 
extension  of  credit  called  for  by  its  terms.  The  land  described  in  the 
mortgage  did  not  in  fact  embrace  the  mansion  house  of  said  defendant, 
or  any  of  the  contiguous  land  or  improvements  actually  and  directly 
used  by  them  for  the  purposes  of  a  home.  It  was  no  more  their  home- 
stead than  any  other  part  of  said  land  shown  on  the  plat ;  and  there  can 
be  doubt  of  the  validity  of  plaintiff's  mortgage  thereon,  unless  same  is 
rendered  invalid  in  whole  or  in  part,  either  (1)  by  the  designation  of 
homestead  executed  in  1889  or  (2)  by  the  fact  that  nearly  all  of  the 
remaining  land  of  said  defendants  was  under  mortgage  at  the  date  of 
the  execution  of  the  deed  of  trust  to  plaintiff. 

"It  is  earnestly  insisted  by  counsel  for  defendants  in  argument  that 
the  designation  of  homestead  made  by  defendants  W.  L.  and  A.  A.  Mc- 
Gaughey in  1889  was  erroneously  admitted  in  evidence,  and  should  not 
be  considered  for  any  purpose.  They  say  that  same  was  made  and 
placed  of  record  in  an  entirely  independent  transaction  long  before  the 
execution  of  the  deed  of  trust  in  suit,  and  that  it  is  of  no  legal  effect, 
because  not  made  out  and  acknowledged  as  the  statute  requires.  If  I 
could  bring  myself  to  agree  with  this  argument  of  defendants  I  would 
have  no  difficulty  in  arriving  at  the  conclusion  that  the  deed  of  trust  in 
suit  is  valid  as  to  all  of  the  land  attempted  to  be  embraced  in  it. 
But  I  can  not  agree  to  the  soundness  of  the  argument.  Whatever  may 
be  the  formal  defects  of  the  designation  in  question,  it  certainly  amounts 
to  an  unequivocal  declaration  by  both  defendants  W.  L.  and  A.  A. 
McGaughey  that  in  the  year  1889  they  claimed  the  200  acres  therein 
described  as  their  exempt  homestead.  The  fact  that  this  declaration 
was  made  at  a  time  when  none  of  their  land  was  encumbered  and  when 
they  were  entirely  out  of  debt  affords  strong  presumptive  evidence  that 
it  was  made  in  good  faith  and  without  intent  to  evade  the  homestead 
law.  The  further  fact  that  their  use  and  occupation  of  the  designated 
homestead  and  of  the  entire  premises  shown  on  the  plat  remained  un- 
changed in  all  relevant  particulars  from  the  time  of  the  execution  of 
said  designation  until  the  date  of  the  execution  of  the  deed  of  trust  in 
suit,  and  the  fact  that  they  never  in  any  manner  attempted  to  change 
said  designation  or  to  substitute  same  with  a  new  one,  lead  me  to  the 
conclusion  that  the  200  acres  designated  as  their  homestead  in  1889 
remained  their  homestead  at  the  date  of  the  execution  of  the  deed  of 
trust  in  suit.  It  is  true  that  they  in  the  meantime  had  mortgaged  part  of 
this  same  200  acres,  and  represented,  in  order  to  procure  a  loan  that 
it  was  no  part  of  their  homestead.  But  I  am  unable  to  see  that  this 
action  should  be  regarded  as  in  any  degree  more  effective  to  change 
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the  botmclaries  of  their  actual  homestead^  previouBly  designated,  than 
would  be  their  declarations  to  Littleiield,  made  in  the  deed  of  trust  to 
him,  to  the  effect  that  no  part  of  the  land  described  in  the  deed  of  trust 
to  him  was  homestead. 

"I  further  can  not  agree  to  the  proposition  that  as  a  matter  of  law 
the  head  of  a  family  can  not  designate  mortgaged  property  as  his 
homestead  so  long  as  he  has  unencumbered  land  that  might  be  so 
designated. 

"My  conclusion  is  that  plaintiff  is  entitled  to  a  foreclosure  of  the 
lien  of  its  deed  of  trust  on  all  of  the  land  therein  described,  except 
such  part  thereof  as  is  also  described  in  the  designation  of  homestead 
executed  by  defendants  W.  L.  and  A.  A.  McGaughey  in  1889.  As  to 
this  latter  land,  I  conclude  that  plaintiff's  alleged  lien  is  void  and  that 
a  foreclosure  should  be  denied." 

Opinion.  The  findings  of  fact  of  the  court  below  are  supported  by 
the  evidence  contained  in  the  record,  and  its  conclusions  of  law,  in  view 
of  such  findings  of  fact,  are  correct,  and  we  adopt  such  findings  of  fact 
and  conclusions  of  law. 

We  do  not  construe  the  holding  of  the  court  below  that  the  land 
described  in  the  designation  of  homestead  made  by  W.  L  McGaughey 
and  appellant  in  1889,  was  the  homestead  of  appellant  and  her  husband 
at  the  date  of  the  execution  of  the  deed  of  trust  sued  on  in  this  case 
as  an  adjudication  that  said  designation  was  binding  upon  appellant 
and  her  husband  as  a  statutory  designation  of  their  homestead  at  the 
date  of  the  execution  of  said  deed  of  trust ;  but  we  regard  such  holding 
as  the  judgment  of  the  court  below,  based  upon  and  authorized  by  the 
act  of  her  husband  and  appellant  designating  said  land  as  their  home- 
stead in  1889,  and  their  use  and  enjoyment  of  same  at  the  time  as  their 
homestead,  and  their  acts  and  declarations  subsequent  thereto  and  up 
to  the  date  of  the  execution  of  the  deed  of  trust  involved  in  this  suit, 
consistent  with  and  tending  to  show  a  continuation  of  the  use  and  en- 
joyment of  said  land  as  their  homestead,  as  shown  by  the  evidence  ad- 
duced upon  the  trial.  The  evidence  in  the  record  does  not  show  a 
designation  of  a  homestead  by  \V.  L.  McGaughey  and  appellant  at  the 
time  of  executing  the  deed  of  trust  to  Silliman.  That  deed  of  trust 
eimply  recites,  "the  land  herein  conveyed  aggregates  4 TO  acres,  save  and 
except  about  40  acres  reserved  to  make  the  full  complement  of  200  acres 
homestead."  This  recital  not  attempting  to  in  any  manner  describe  the 
200  acre  homestead,  nor  even  locate  the  40  acres  thereof  stated  to  be 
included  in  the  land  conveyed  by  the  deed  of  trust,  evidently  was  given 
little  thought,  and  deemed  of  no  material  importance,  and  should  not 
be  permitted  to  affect  a  designation  evidently  deliberately  made;  as  the 
land  intended  to  be  made  the  homestead  by  the  designation  of  1889  is 
properly  described,  and  the  instrument  designating  same  is  signed  and 
sworn  to  by  both  husband  and  wife;  and  especially  in  view  of  the  acts 
and  declarations  of  the  husband  testified  to  by  appellee,  tending  to  show 
that  the  land  embraced  in  the  deed  of  trust  sued  upon  was  not  his 
homestead.  In  our  opinion,  the  testimony  was  suflBcient  to  warrant 
the  court  below  in  holding  that  the  husband  W.  L.  McGaughey  had, 
in  good  faith,  impressed  with  the  homestead  character  the  land  described 
in  the  designation  of  1889.     This  he  could  do  without  the  knowledge 
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of  the  wife.  (Brin  v.  Anderson,  60  S.  W.,  778;  Evans  v.  Daniel,  60 
S.  W.  Bep.,  1012;  Freeman  v.  Hamblin,  1  Texas  Civ.  App.,  163;  Holli- 
man  v.  Smith,  39  Texas,  362.) 

What  is  said  above  disposes  of  appellant's  first,  fourth  and  fifth 
assignments  of  error. 

Appellant's,  second,  third  and  sixth  assignments  of  error  contend  that 
the  court  below  erred  in  holding  that  W.  L.  McGaughey  had  the  right 
to  designate  his  homestead  on  mortgaged  land,  notwithstanding  he 
owned  at  the  time  200  acres  of  land  unencumbered.  The  law  authorizes 
a  homestead  to  be  designated  upon  mortgaged  land.  (Wheatley  v.  Grif- 
fin, 60  Texas,  211;  Swearingen  v.  Bassett,  65  Texas,  273;  Thompson 
on  Homesteads,  sec.  170.)  The  question  as  to  whether  W.  L.  McGaughev 
designated  his  homestead  upon  mortgaged  land  in  good  faith  was  one 
of  fact  for  the  determination  of  the  court  below,  and  its  finding  the 
same  in  the  affirmative  is  supported  by  the  evidence.  The  evidence 
shows  that  the  470  acres  embraced  in  the  deed  of  trust  to  Silliman,  which 
included  the  200  acre  homestead,  as  designated  in  1889,  were  worth 
from  $30  to  $45  per  acre.  Hence,  270  acres  at  this  valuation  would  be 
worth  from  three  to  six  times  the  amount  of  the  debt. 

We  overrule  appellant's  seventh  assignment  of  error.  The  finding  of 
fact  complained  of  in  this  assignment  of  error  is  amply  supported  by 
the  evidence  contained  in  the  record  It  appears  from  the  evidence 
that  the  house  in  which  defendants  resided  at  and  prior  to  the  execution 
of  the  deed  of  trust  sued  upon  was  on  a  separate  tract  of  land  from  the 
630  acres  made  up  of  the  several  tracts.  The  tract  on  which  the  house 
and  necessary  outbuildings  were  located  adjoined  the  151  acre  tract  on 
the  west,  and  this  tract  only  touched  the  tract  conveyed  by  the  deed  of 
trust  at  its  southwest  comer.  When  the  loan  was  applied  for,  defend- 
ants W.  L.  McGaughey  and  John  D.  McGaughey  wrote  to  plaintiff  that 
the  land  offered  as  security  was  not  a  part  of  their  homestead,  that  they 
owned  about  600  acres  of  land  in  excess  of  this  on  which  their  homestead 
was  located.  They  furnished  an  abstract  of  title  in  which  it  was  cer- 
tified that  there  was  no  homestead  claim  upon  the  160  acres  offered 
as  security.  George  W.  Littlefield  testified  that  W.  L.  McGaughey  told 
him  that  the  land  offered  was  no  part  of  his  homestead,  that  his  home- 
stead lay  back  out  there  towards  the  field,  the  land  that  he  cultivated. 
This  testimony  we  think  sufficient  to  support  the  finding  of  the  court 
complained  of. 

Appellant's  eighth  assignment  of  error  is  not  well  taken.  We  are  of 
the  opinion  that  the  certified  copy  of  the  homestead  designation  made 
in  1889  by  W.  L.  McGaughey  and  appellant,  and  the  two  letters  writ- 
ten by  W.  L.  McGaughey  and  son  to  George  W.  Littlefield,  were  properly 
admitted  in  evidence.  We  think  the  substance  of  a  proper  acknowledg- 
ment for  record  is  embodied  in  the  instrument  of  designation  itself, 
which  is  sufficient  to  admit  same  to  record.  The  husband  having  the 
right  to  designate  the  homestead,  it  was  not  necessary  for  the  wife  to 
join  in  the  instrument  designating  same,  nor  to  acknowledge  the  same 
(Rev.  Civ.  Stat.,  art.  2403-5;  Brin  v.  Anderson,  60  S.  W.  Rep.,  780; 
Bro\^Tison  v.  Scanlon,  59  Texas,  229;  Beaumont  Pasture  Co.  v.  Smith, 
65  Texas,  457;  Thurmond  v.  Brownson,  69  Texas,  597;  Butler  v.  Brown, 
77  Texas,  342;  Monroe  v.  Arledge,  23  Texas,  478.) 
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However,  it  was  proven  on  the  trial  by  the  testimony  of  defendants 
W.  L.  and  A.  A.  McQaughey  that  they  executed  the  instrument  which, 
in  view  of  the  pleadings  and  the  fact  that  notice  had  been  given  them  to 
produce  the  original,  would  authorize  the  admission  of  the  copy.  The 
two  letters  of  W.  L.  McGaughey  and  son  were  admissible  in  evidence 
as  admissions  of  W.  L.  McGaughey  tending  to  show  the  particular  land 
designated  by  him  as  his  homestead  out  of  the  larger  tract,  he  having 
this  authority. 

We  overrule  appellants  ninth  assignment  of  error  for  the  reasons 
already  stated;  and  the  further  reason  that,  if  it  be  true  that  appellant 
signed  the  deed  of  trust  ooed  on  without  knowing  that  it  contained  the 
recital  that  the  land  conveyed  was  not  the  homestead  of  herself  and 
husband,  she  can  not  avail  herself  of  such  fact  in  this  suit,  because  she 
has  not  alleged  mutual  mistake  or  fraud  in  the  execution  or  procurement 
of  the  execution  of  said  deed  of  trust.  (Scottish-Am.  Mortgage  Co.  v. 
Scripture,  40  S.  W.  Bep.,  210;  Moerlein  v.  Investment  Co.,  9  Texas 
Civ.  App.,  415.) 

Appellant^s  tenth  assignment  of  error  contends  that  the  court  erred 
in  refusing  to  consider  the  testimony  of  A.  A.  McGaughey,  to  the 
effect  that  at  the  time  she  signed  the  deed  of  trust  to  the  plaintiff,  she 
had  not  read  or  had  read  to  her  said  instrument,  and  that  she  did  not 
know  that  it  contained  a  clause  stating  that  no  part  of  said  land  h^d 
ever  been  or  was  not  now  any  part  of  her  homestead,  or  she  would  not 
have  signed  the  same.  As  already  indicated,  we  are  of  opinion  that  the 
court  below  was  justified  in  refusing  to  consider  said  testimony  upon 
the  ground  that  there  was  no  basis  for  the  admission  of  the  same  in 
appellant's  pleadings;  and  we  are  of  opinion  that  the  court  was  also 
warranted  by  the  evidence  in  finding  as  a  fact  that  plaintiff  did  not 
know  at  or  prior  to  the  acceptance  of  the  trust  deed  that  appellant  did 
not  read  the  instrument  or  did  not  know  of  its  contents.  In  order  to 
avoid  the  effect  of  the  instrument,  appellant  would  be  required  to  plead 
and  prove  mutual  mistake  in  its  execution,  or  fraud  in  its  procurement; 
and  knowledge  of  such  facts  upon  the  part  of  plaintiff  would  also  be 
required  to  be  shown. 

What  has  already  been  said  disposes  of  appellant's  eleventh  assignment 
of  error. 

Appellee,  by  a  cross  assignment  of  error,  contends  that  the  court  below 
erred  in  excepting  from  the  operation  of  the  lien  of  the  deed  of  trust 
sued  on  the  50  acres  on  the  south  end  of  the  160  acre  tract  conveyed 
by  said  deed  of  trust,  and  in  refusing  to  give  judgment  for  plaintiff 
foreclosing  the  lien  upon  the  entire  tract.  We  are  not  prepared  to  say 
that  the  court  below  was  without  evidence  to  support  its  finding  that 
this  50  acre  tract  on  the  south  end  of  the  160  acre  tract,  was  a  part  of 
appellant's  homestead  at  the  date  of  the  execution  of  the  deed  of  trust, 
and  at  that  time  being  occupied,  used  and  enjoyed  by  her  and  her 
husband  as  a  part  of  their  homestead.  If  at  the  time  the  deed  of  trust 
was  executed  this  tract  was  in  the  actual  possession  of  appellant  and 
her  husband  and  then  being  used  as  a  part  of  their  homestead  designated 
previously  to  that  time  out  of  a  larger  tract,  the  recital  in  the  deed  of 
trust  that  it  was  not  so  used  would  not  cptop  appellant  from  claiming 
same  as  a  part  of  the  homestead.     (Texas  Land  &  Loan  Co.  v.  Blalock, 
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76  Texas,  85;  Building  &  L.  Assn.  v.  Guillenot,  15  Texas  Civ.  App., 
650;  Freeman  v.  Hamblin,  supra.)  We  think  the  fact  that  W.  L. 
McGaughey  and  appellant  in  1889  made  a  designation  of  their  home- 
stead, which  included  the  50  acres  above  mentioned,  and  placed  same 
upon  record,  and  the  fact  that  since  that  time  and  up  to  the  date  of 
the  execution  of  the  deed  of  trust  sued  upon,  they  had  occupied,  used 
and  enjoyed  said  50  acres  in  a  manner  consistent  with  its  being  a  part 
of  their  homestead;  and  the  fact  that  said  50  acres  adjoins  the  residence 
and  outbuildings  occupied  and  used  by  appellant  and  her  husband  at 
the  date  of  the  execution  of  said  deed  of  trust,  constitute  evidence  sup- 
porting the  idea  that  at  the  date  of  the  execution  of  said  deed  of  trust, 
appellant  and  her  husband  were  in  the  actual  possession  of  and  using 
and  enjoying  said  50  acres  as  a  part  of  their  homestead.  Hence  we 
overrule  appellee's  cross  assignment  of  error. 

Finding  no  reversible  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Rhoda  Burlew  v.  J.  A.  Schiller  et  al. 

Decided  December  20,  1906. 

Liquor  Dealer's  Bond — Suit  by  Wife. 

A  wife,  not  joined  by  her  husband,  may  maintain  action  upon  a  Ii<}Uor 
dealer's  bond  for  selling  to  him,  an  habitual  drunkard,  though  she  has  given 
no  written  notice  not  to  sell  to  him;  being  the  "person  aggrieved,"  she  is  au- 
thorized to  sue  by  the  terms  of  the  statute,  whether  the  recovery  would  be 
community  property  or  her  separate  estate.  Wartetsky  v.  McGee,  30  S.  W.  Rep., 
69,  contra,  will  not  be  followed. 

Error  from  the  District  Court  of  Williamson  County.  Tried  below 
before  Hon.  V.  L.  Brooks. 

Dan  S,  Chesser  and  D.  W.  Wilcox,  for  plaintiff  in  error. — Cause  of 
action  on  liquor  dealers  bond  growing  out  of  sale  or  gift  of  intoxicating 
liquors  to  husband,  who  is  an  habitual  drunkard,  is  separate  property 
of  wife.  Nickerson  v.  Nickerson,  65  Texas,  284:  Wright  v.  Tipton, 
92  Texas,  168;  Hahn  v.  Goings,  22  Texas  Civ.  App.,  576;  Tipton  v. 
Thompson,  21  Texas  Civ.  App.,  144;  Tarkington  v.  Brunett,  51  S.  W. 
Rep.,  274. 

Posey  &  Sheffield,  W.  W.  Nelms  and  Cooper  Sansum,  for  defendants 
in  error. — A  married  woman  living  with  her  husband  can  not  maintain 
or  prosecute  a  suit  or  recover  a  judgment  upon  a  violation  of  a  liquor 
dealer's  bond  unless  joined  by  her  husband.  Sayles'  Texas  Civil  Stat- 
utes, art.  3380 ;  Wartelsky  v.  McGee,  10  Texas  Civ.  App.,  220,  and  cases 
there  cited;  Edrington  v.  Newland,  57  Texas,  634;  Texas  Cent.  By.  Co. 
V.  Burnett,  61  Texas,  638 ;  Middlebrook  v.  Zapp,  73  Texas,  29. 

FISHER,  CiiiKF  JrsTiCE. — This  is  a  suit  bv  Rhoda  Burlew,  a  mar- 
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ried  woman,  against  J.  A.  Schiller,  as  principal  and  the  other  defendants 
as  sureties  on  a  liquor  dealer's  bond.  Plaintiff  in  error  in  her  first 
amended  original  petition,  being  the  one  upon  which  she  went  to  trial, 
alleges  that  she  is  the  wife  of  Steve  Burlew  and  has  continuously  lived 
with  him  as  such  wife  since  the  time  of  their  marriage  in  1888,  and 
that  her  said  husband  has  refused  and  still  refuses  to  join  her  in  this 
suit,  and  she  was  forced  to  bring  it  alone;  that  the  defendant  Schiller 
was  engaged  in  business  at  Granger,  Texas,  as  a  retail  liquor  dealer, 
and  that  said  Schiller  as  principal  and  the  other  defendants  as  sureties, 
had  executed  the  bond  required  by  the  statutes  of  this  State,  and  that 
said  bond  had  been  duly  approved  by  the  county  judge  of  Williamson 
County,  and  duly  recorded,  as  required  by  law;  that  said  bond,  among 
other  things  provides  that  said  Schiller,  as  principal,  or  his  agents  or 
employes,  will  not  sell  nor  permit  to  be  sold,  in  his  house  or  place  of 
business,  nor  give  nor  permit  to  be  given,  any  spirituous,  vinous  or  malt 
liquors,  or  medicated  bitters  capable  of  producing  intoxication,  to  any 
habitual  drunkard,  or  to  any  person  after  having  been  notified  in  writing 
through  the  sheriff  or  otlier  peace  officer,  by  the  wife,  mother,  daughter 
or  sister  of  the  person,  not  to  sell  to  such  persons;  that  she,  on  or  about 
October  14,  1900,  caused  a  written  notice  to  be  served  upon  said  Schiller 
by  D.  McLaughlin,  a  constable,  notifying  said  Schiller  not  to  sell,  etc., 
to  her  said  husband ;  that  on  September  1,  1900,  and  for  several  months 
prior  thereto,  and  for  several  months  thereafter,  and  on  the  dates  of  the 
I  alleged  violations  of  said  bond,  the  said  Steve  Burlew  had  been  and 

I  was  an  habitual  drunkard,  in  that  he  had  habitually  become  intoxicated 

by  the  voluntary  use  of  intoxicating  liquors,  and  which  said  fact  was 
well  known  to  said  Schiller;  that  the  conditions  of  said  bond  were  violated 
on  eight  separate  and  distinct  occasions  by  the  said  Schiller  selling, 
giving  and  permitting  to  be  sold  and  given  to  her  said  husband,  Steve 
Burlew,  intoxicating  liquors;  wherefore,  she  asked  judgment  for  $4,000 
against  all  the  defendants. 

The  defendants  answered  by  general  and  special  exceptions  and  by 
general  denial.    All  of  said  exceptions,  except  the  third,  were  overruled 
j  by  the  court.    Defendants'  third  special  exception,  which  was  sustained 

by  the  court,  was  to  the  effect  that  defendants  excepted  to  that  portion 
of  appellant's  petition  which  attempts  to  allege  a  cause  of  action  against 
defendants  for  violation  of  a  liquor  dealer's  bond  by  selling  liquor  to  an 
habitual  drunkard,  because  any  judgment  recovered  by  reason  of  said 
alleged  cause  of  action  would  be  community  estate  between  appellant 
and  her  husband,  and  she  could  not,  under  the  law,  maintain  or  prose- 
cute such  cause  of  action,  without  being  joined  in  the  suit  by  her  husband. 
After  the  court  had  sustained  said  special  exception,  the  case  was 
tried  on  the  other  phase  of  the  same,  that  is,  on  the  allegations  of 
written  notice,  and  the  jury  returned  a  verdict  for  the  defendants  in 
error.  Plaintiff  in  error  then  in  due  time  filed  her  motion  for  a  new 
trial,  which  motion  was  overruled  by  the  court,  and  she  has  perfected 
her  writ  of  error  to  this  court. 
Plaintiff  in  error's  only  assignment  of  error  is  a  complaint  of  the 
i  action  of  the  trial  court  in  sustaining  defendants'  third  special  exception, 

i  There  is  no  constitutional  provision  that  vests  exclusively  in  the  hus- 

1  band  the  right  to  sue  for  community  property,  or  that  would  deprive 
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the  Legislature  of  conferring  such  privilege  upon  the  wife  in  certain 
classes  of  cases,  if  they  see  fit  to  so  do.  The  statute  in  question  ex- 
pressly confers  upon  the  wife  the  privilege  to  sue,  and  to  any  person  or 
persons  aggrieved  by  a  violation  of  the  provisions  of  the  bond.  It  has 
been  held  that  the  wife  is  a  party  intended  to  be  protected  by  the  Act, 
and  is  a  party  aggrieved  that  comes  within  the  spirit,  meaning  and 
letter  of  the  law. 

In  the  view  that  we  take  of  the  case,  it  is  unnecessary  for  us  to 
decide  whether  the  penalty  allowed  and  recoverable  by  the  statute  in 
a  suit  by  the  wife  would  be  separate  or  community  property,  for,  in 
either  event,  under  the  law,  she  would  be  entitled  to  sue.  The  statute 
expressly  confers  upon  her  the  right,  as  one  of  the  parties  aggrieved, 
to  bring  a  suit;  and  there  being  no  constitutional  provision  that  would 
interfere  with  the  privilege  of  the  Legislature  to  confer  this  right  upon 
the  wife,  there  is  no  reason  to  doubt  that  she  would  be  entitled  to  sue 
in  any  case  where  the  right  is  expressly  by  this  statute  conferred  upon 
her  as  the  wife,  or  where  she  is  the  party  aggrieved  by  the  conduct  com- 
plained of.  That  she  would  be  a  party  aggrieved  by  the  sale  of  liquor 
to  her  husband,  who  is  an  habitual  drunkard,  and  would  be  of  the  class 
contemplated  by  the  statute  who  would  be  entitled  to  sue  for  the  pen- 
alties that  arise  by  reason  of  such  sale,  there  can  be  no  doubt.  The  right 
to  sue  being  expressly  conferred  by  the  Act,  the  question  as  to  the  right 
to  the  proceeds  that  arise  from  a  judgment  obtained  in  a  suit  based  on 
the  statute,  is  a  matter  not  to  be  considered  in  determining  whether  the 
wife  could  sue.  The  judgment  so  recovered  may  be  separate  or  com- 
munity property,  which,  as  said  before,  it  is  unnecessary  to  determine; 
the  right  being  expressly  conferred  by  the  Act,  we  hold  that  the  wife 
was  entitled  to  sue  for  the  penalties  involved.  (Speer  Law  of  Married 
Women,  sec.  289  ;Wright  v.  Tipton,  92  Texas,  169 ;  Tarkington  v.  Bru- 
nett,  51  S.  W.  Rep.,  274;  Tipton  v.  Thompson,  21  Texas  Civ.  App.,  144. 

The  trial  judge  in  sustaining  the  demurrer,  for  whose  opinion  we  have 
a  high  regard,  was  evidently  controlled  by  what  was  said  by  the  court 
in  Wartelsky  v.  McGee,  10  Texas  Civ.  App.,  220,  which  seemingly  sup- 
ports the  ruling  of  the  court  below.  But  as  we  construe  that  decision, 
the  court  in  passing  upon  the  question,  evidently  lost  sight  of  or  did 
not  consider  the  power  of  the  Legislature  to  confer  the  special  right 
upon  the  wife  to  sue  in  cases  of  this  class. 

For  the  error  of  the  trial  court  in  sustaining  the  demurrer,  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Western  Union  Telegraph  Company  v.  W.  0.  Campbell. 

Decided  December  21,  1905. 

1. — ^Filing  Amendment  in  Vacation — Failure  to  Give  Kotice — ^BemoTal  of  Oanses. 

In  his  original  petition  plaintiff  sued  for  $5,000  damages.  By  amendment 
filed  in  vacation  the  damage  alleged  was  reduced  to  $1,990.  No  notice  was 
given  defendant  of  the  filing  of  the  amendment.  On  the  first  day  of  the  return 
term  of  court  the  defendant  presented  its  petition,  affidavit  and  bond  for  re- 
moval of  the  cause  to  the  Federal  Court.  Plaintiff  contested  the  petition  for 
removal    and    presented   to    the   court    his   amended    petition    filed    in    vacation. 


1905.]  Westbbx  Union  Tel.  Co.  v.  Campbell.  205 

Defendant  moved  to  strike  out  because  no  notice  of  its  filing  had  been  given. 
This  motion  was  overruled,  and  the  petition  for  removal  was  refused.  Held, 
there  was  no  error  in  the  ruling. 

2. — BeatlL  Message — J>ttUj. 

Facta  considered  and  held  sufficient  to  support  the  finding  of  the  jury  that 
the  defendant  was  guilty  of  n^ligenoe. 

8. — ^Pleadins^^-Cliarge. 

By  the  language  of  the  petition  the  claim  for  damages  is  restricted  to  the 
anguish  suffered  by  plaintiff's  wife  during  the  delay  between  the  receipt  of 
the  message  and  the  start  on  her  journey  to  her  wounded  brother.  This  would 
not  authorize  a  charge  permitting  a  recovery  for  anguish  suffered  by  the  wife 
after  she  started  on  the  journey. 

4. — ^Hotioe  of  Belfltionihlp. 

The  defendant  had  notice  that  the  parties  were  brother  and  sister;  it  was 
thereby  charged  with  notice  that  they  might  be  bound  to  each  other  by  the 
strongest  ties  of  affection  and  the  consequent  anguish  which  might  result  from 
delay  in  receipt  of  the  message. 

5. — Charge— Weight  of  Evidence. 

A  charge  is  error  as  being  upon  the  weight  of  evidence  which  specially 
points  out  any  part  of  the  evidence  and  tells  the  jury  they  should  consider  it 
in  arriving  at  their  verdict. 

Appeal  from  the  District  Court  of  Nacogdoches  County.  Tried  below 
before  Hon.  E.  W.  Simpson. 

Young.  <&  Stinchcomb,  N.  L.  Lindsley  and  Oeo,  H.  Fearons,  for  ap- 
pellant.— In  support  of  the  first,  second  and  third  assignments  of  error, 
considered  in  the  opinion,  cited.  Rev.  Stats.,  art.  1188. 

In  support  of  the  fifth  assignment  of  error,  considered  in  the  opinion, 
cited,  Western  Tel.  Co.  v.  Byrd,  79  S.  W.  Rep.,  40. 

Ingraham,  Middlebrook  &  Hodges,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  by  appellee  against 
the  appellant  to  recover  damages  for  mental  suflfering  caused  his  wife 
by  the  alleged  negligence  of  the  appellant  in  failing  to  transmit  and 
deliver  with  reasonable  diligence  a  telegram  informing  Mrs.  Campbell 
that  her  brother  had  been  fatally  shot  and  requesting  that  she  come  to 
him  at  once. 

The  amended  petition  upon  which  the  case  was  tried  in  the  court 
below  alleges  that  about  3  o'clock  p.  m.,  on  May  14,  1903,  W.  R.  Wat- 
son, a  brother  of  plaintiff's  wife,  Minnie  Campbell,  delivered  to  defend- 
ant's agent  at  Arcadia,  Ijouisiana,  the  following  telegram  to  be  trans- 
mitted and  delivered  to  plaintiff  at  Garrison,  Texas: 

"May  14,  1903. 
W.  0.  Campbell,  Garrison,  Texas. 
Bob  fatally  shot.    Want  Miimie  at  once. 

(Signed)  W.  R.  Watson." 

That  the  towns  of  Arcadia  and  Garrison  are  only  120  miles  distant 
from  each  other,  and  that  if  said  message  had  been  promptly  transmitted 
it  would  have  reached  plaintiff  in  a  few  minutes  after  it  was  despatched 
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from  Arcadia,  but  that  on  account  of  defendant's  negligence  in  failing 
to  promptly  transmit  same  it  was  not  delivered  to  him  until  about  9 
o'clock  a.  m.,  on  May  15,  1903;  that  if  said  message  had  been  promptly 
transmitted  plaintiflf's  wife  would  have  taken  the  train  which  passed 
through  Gan-ison  at  3  o'clock  a.  m.,  on  May  15  and  have  reached  the 
bedside  of  her  brother  on  the  evening  of  that  day,  but  on  account  of 
the  delay  in  its  transmission  she  had  to  wait  until  3  o'clock  a.  m.,  on 
May  16  for  a  train  to  take  her  to  Arcadia,  and  therefore  did  not  reach 
her  brother  until  three  hours  after  his  death. 

Notice  to  the  defendant  of  the  relationship  between  Mrs.  Campbell 
and  her  brother  and  the  necessity  for  the  prompt  transmission  of  the 
message  was  also  alleged.  Damages  are  asked  in  the  sum  of  $1,999  for 
mental  anguish  and  nervous  prostration  suffered  by  Mrs.  Campbell  as  a 
result  of  the  alleged  negligence  of  the  defendant. 

Defendant  answered  by  general  demurrer  and  general  denial,  and 
by  special  plea  in  which  it  is  averred  that  the  message  was  not  delivered 
to  it  until  6 :15  o'clock  p.  m.,  on  May  14,  1903,  and  that  it  was  promptly 
transmitted  through  its  regular  rielay  offices  at  New  Orleans,  Louisiana, 
and  Dallas  and  Houston,  Texas,  and  was  received  at  its  Houston  ofBce 
at  7  o'clock  p.  m.,  on  said  date,  but  could  not  be  transmitted  to  Garrison 
until  the  next  morning  because  the  office  at  that  place  had  been  closed 
for  the  day;  that  the  office  hours  at  said  last  named  office  were  from 
8  o'clock  a.  m.,  to  7  o'clock  p.  m.,  and  that  such  hours  were  reasonable, 
and  that  there  was  no  inexcusable  delay  at  any  of  said  offices  in  the 
transmission  of  said  message. 

There  was  a  jury  trial  in  the  court  below  which  resulted  in  a  verdict 
and  judgment  in  favor  of  plaintiff  in  the  sum  of  $500. 

Plaintiff's  original  petition  alleged  the  damages  sought  to  be  recovered 
to  be  the  sum  of  $5,000.  The  amended  petition  by  which  the  claim  for 
damages  was  reduced  to  $1,999  was  filed  in  vacation  and  no  notice  of 
its  filing  was  given  appellant. 

Upon  the  first  day  of  the  term  of  court  next  succeeding  the  institution 
of  the  suit  appellant,  without  knowing  that  the  amendment  reducing 
the  amount  of  plaintiff's  claim  had  been  filed,  presented  its  petition, 
affidavit  and  bond  for  the  removal  of  the  cause  to  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Texas,  at  Tyler,  Texas. 
These  papers  were  in  due  and  proper  form  and  upon  their  face  entitled 
appellant  to  have  the  cause  removed  as  requested.  When  they  were  filed 
and  presented  to  the  court  appellant  asked  that  the  order  of  removal 
be  entered.  To  this  request  appellee  objected  and  stated  that  he  desired 
to  contest  appellant's  right  to  the  removal,  and  asked  leave  to  file  an 
amended  petition.  The  court  granted  appellee  leave  to  amend,  and  upon 
a  hearing  of  the  contest  of  appellant's  request  for  removal  appellee  pre- 
sented to  the  court  his  amended  petition  filed  in  vacation,  in  which  the 
amount  claimed  in  the  suit  was  reduced,  as  before  stated,  below  the 
amount  necessary  to  give  the  United  States  Court  jurisdiction  of  the 
cause. 

Upon  the  presentation  of  this  amendment  appellant  moved  to  strike 
it  out  on  the  ground  that  no  notice  of  its  filing  had  been  given.  The 
trial  court  overruled  the  motion  to  strike  out  the  amendment,  and  re- 
fused to  order  the  removal  of  the  cause  as  requested  by  appellant.    The 
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first,  second  and  third  assignments  of  error  complain  of  this  ruling  of 
the  court. 

We  think  there  was  no  error  in  the  ruling.  The  amended  petition 
reducing  the  amount  claimed  by  the  plaintiflf  below  the  jurisdiction  of 
the  Federal  Court,  had  been  filed  several  days  before  the  filing  of  the 
motion  for  removal,  and  although  it  was  filed  in  vacation  and  no  notice 
of  its  filing  given  appellant,  it  superseded  the  original  petition  and 
changed  plaintiff's  suit  from  one  for  $5,000  to  one  for  less  than  $2,000, 
the  amount  necessary  to  give  the  appellant  the  right  to  remove  the  cause 
to  the  Federal  Court. 

Article  1188  of  the  Revised  Statutes  reads  as  follows: 

'^All  parties  to  a  suit  may  in  vacation  amend  their  pleadings,  may 
file  suggestions  of  death  and  make  representative  parties,  and  make 
new  parties,  and  file  such  other  pleas  with  the  clerk  of  the  court  in 
which  such  suit  is  pending  as  they  may  desire.  And  any  party  may  in 
vacation  intervene  in  any  suit  pending  such  amendments  and  pleas, 
subject  to  be  stricken  out  at  the  next  term  of  the  court  on  motion  of  the 
opposite  party  to  the  suit  for  sufficient  cause  shown  or  existing,  to 
be  determined  by  the  court;  provided  that  it  shall  be  the  duty  of  the 
party  filing  such  pleading  to  notify  the  opposite  party  or  their  attorneys 
of  the  filing  of  such  papers  within  five  days  from  the  filing  of  the  same. 
All  amendments  to  pleadings,  pleas  and  pleas  of  intervention,  must, 
when  court  is  in  session,  be  filed  under  leave  of  the  court,  upon  such 
terms  as  the  court  may  prescribe,  before  the  parties  announce  ready 
for  trial,  and  not  thereafter.^' 

This  statute  confers  the  right  to  file  amended  pleadings  in  vacation  in 
express  terms,  and  it  is  not  clear,  under  any  proper  construction  of 
the  article,  that  the  provision  as  to  notice  applies  to  any  pleading  men- 
tioned other  than  pleas  in  intervention.  It  certainly  can  not  be  con- 
strued to  mean  that  an  amendment  filed  without  notice  should  have  no 
effect,  and  should  be  treated  as  a  nullity.  Of  course  the  opposite  party 
woidd  be  entitled  to  notice  of  the  filing  in  vacation  of  an  amendment 
setting  up  a  new  cause  of  action,  or  injecting  new  issues  in  the  case, 
which  would  operate  as  a  surprise  and  present  a  case  he  was  not  pre- 
pared to  meet,  and  under  such  circumstances  he  would  be  entitled  to 
a  continuance  at  the  cost  of  the  party  filing  the  amendment.  District 
Court  Eule  15;  Batts  Civil  Statutes,  p.  622. 

It  may  be  that  appellant  having  no  notice  of  the  amendment  could 
have  relied  upon  his  right  to  have  the  cause  of  action,  as  set  up  in 
the  original  petition,  removed  to  the  Federal  Court,  and  not  prepared 
his  case  for  trial  in  the  court  below,  and  when  he  found  that  such  amend- 
ment had  been  filed  could  have  claimed  surprise  and  had  the  cause  con- 
tinued and  the  costs  of  the  proceedings  taxed  against  appellee;  but  he 
made  no  such  claim,  and  the  only  question  presented  by  the  assignments 
we  are  considering,  is  whether  the  amendment  should  be  treated  as 
having  no  effect,  or  in  other  words,  as  a  nullity.  We  know  of  no  au- 
thority for  so  holding,  and  appellant  has  cited  none. 

There  is  evidence  to  support  all  of  the  material  allegations  of  plain- 
tiff's petition.  Upon  the  issues  as  to  the  time  the  message  was  de- 
livered to  defendant  and  the  diligence  used  in  its  transmission  the 
evidence  is  as  follows: 


208  Texas  Civil  Appeals  Reports,  Vol.  41.      [December, 

W.  R.  Watson,  who  sent  the  message  to  plaintiff,  testified:  "I  filed 
this  message  with  the  agent  of  the  Western  Union  Telegraph  Company, 
at  Arcadia,  at  about  3:20  o'clock  p.  m.,  of  May  14,  1903.''  The  wit- 
ness then  gives  a  detailed  statement  of  all  that  was  done  between  the 
time  he  learned  of  his  brother  being  shot  and  the  filing  of  the  message. 
With  regard  to  filing  the  message  he  further  said:  "Mr.  G.  S.  Boyd 
was  the  manager  for  the  Western  Union  Telegraph  Company  at  Arcadia 
at  that  time.  I  filed  the  message  with  Mr.  6.  S.  Boyd,  and  when  I 
gave  it  to  him  I  told  him  that  my  brother  was  fatally  shot  and  that 
I  wanted  to  wire  for  Mrs.  Campbell.  I  wrote  the  message  and  then 
asked  him  if  he  could  get  it  to  Garrison  in  time  for  her  to  get  it  that 
evening.  He  looked  at  his  watch  and  said  he  could.  He  said  that  he 
then  had  the  wire  to  New  Orleans  and  that  he  would  send  the  message 
there  and  there  would  be  nothing  to  hinder  her  from  getting  it.  I  stayed 
in  the  oflBce  while  the  message  was  being  sent."  Again  he  said:  "I 
handed  the  message  to  G.  S.  Boyd.  J.  T.  Taylor  was  in  the  oflBce  at  the 
time.  J.  T.  Taylor  was  Boyd's  assistant.  I  stayed  there  imtil  the  mes- 
sage was  transmitted  over  the  wire.  I  gave  Mr.  Boyd  the  message  and 
he  gave  it  to  Mr.  Taylor  at  once  and  Mr.  Taylor  sat  down  and  sent  the 
message  immediately.  I  saw  him  working  at  it.  I  mean  by  that  I 
saw  him  sit  down  to  the  telegraph  instrument  with  the  message  and 
begin  working  the  instrument  and  when  he  got  up  he  told  me  he  had 
sent  the  message.  This  was  about  five  minutes  after  I  filed  the  message. 
When  I  handed  in  the  message  I  asked  what  it  was  worth  to  send  it 
and  Taylor  said  that  he  then  had  the  wire  and  could  get  it  off  at  once 
and  that  he  would  tell  me  what  it  was  worth  after  he  sent  it.  When  he 
got  through  with  sending  the  message  he  told  me  what  it  was  worth  and 
I  paid  it.  He  said  that  he  had  gotten  the  New  Orleans  wire  and  had 
sent  the  message  to  New  Orleans." 

On  September  14,  1904,  G.  S.  Boyd  gave  his  deposition  for  the  plain- 
tiff in  which  the  following  question  was  asked  and  answer  thereto  made : 
Question — "If  in  answer  to  the  first  interrogatory  you  say  you  were 
telegraph  operator  at  the  Arcadia,  Louisiana,  office  on  the  14th  of  May, 
1903,  then  please  state  whether  or  not  you  received  a  message  from  W. 
R.  Watson  on  said  date,  about  3  o'clock  in  the  afternoon,  to  be  sent  to 
W.  0.  Campbell,  at  Garrison,  Texas,  as  follows:  *Bob  fatally  shot. 
Want  Minnie  at  once.'"     Answer — ^'^Yes.'! 

The  original  message  was  introduced  in  evidence  by  the  defendant 
and  there  appears  an  endorsement  thereon  showing  that  it  was  filed 
in  the  Arcadia  office  at  6 :15  p.  m..  May  14,  1903.  J.  T.  Taylor,  the 
operator  at  said  office  who  transmitted  the  message,  testified: 

"This  message  was  filed  in  the  Arcadia  office  by  W.  R.  Watson  at 
6 :15  p.  m..  May  14,  1903.  I  know  this  because  I  noted  the  time  on  the 
message  when  it  was  filed.  I  have  no  personal  recollection  of  putting 
the  figures  on  the  message,  but  know  that  I  put  the  time  thereon  when 
the  message  was  filed  because  I  always  do.  I  got  the  time  either  from 
the  station  timepiece  or  from  my  watch.  I  time  all  messages  when  they 
are  filed  and  put  the  accurate  time  and  get  it  from  a  timepiece.  The 
6:15  p.  m.  on  the  message  denotes  the  time  it  was  filed,  which  was  15 
minutes  after  6  o'clock  on  the  evening  of  May  14,  1903.  I  transmitted 
the  message  from  Arcadia  to  New  Orleans  at  6:30  p.  m.  on  May  14, 
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1903,  and  know  thai  to  be  the  time  I  transmitted  it  from  the  record 
on  the  message.^' 

O.  S.  Boyd  testified  for  the  defendant  that  the  message  introduced 
in  evidence  was  the  original  message  filed  in  the  Arcadia  office  and  that 
the  endorsement  thereon  showing  that  it  was  filed  at  6:15  p.  m.  was 
made  by  Watson  and  is  correct.  In  answer  to  question  by  plaintiff's 
counsel  asking  him  why  he  testified  in  his  deposition  previously  taken 
by  plaintiff  diat  the  message  was  received  about  3  o'clock  p.  m.,  he 


•T  made  the  statement  'about  3  o'clock*  in  my  previous  answer  from 
the  idea  that  was  advanced  in  the  interrogatories;  stating  that  it  was 
3  or  3 :15  p.  m.,  which  I  presumed  was  the  correct  time.  The  original 
message  with  its  checks  on  it  had  been  sent  away  from  my  office  and 
I  had  no  record  of  it  and  I  made  the  statement  'about  3  o'clock.' " 

The  operator  who  handled  the  message  in  the  New  Orleans  office 
testified  that  it  was  received  at  that  office  at  6:17  p.  m.  and  transmitted 
to  Dallas  at  6 :41  p.  m.  This  is  shown  by  the  endorsement  made  on  the 
office  copy  of  the  message. 

The  operator  at  Dallas  testified  that  it  was  received  at  that  office  and 
transmitted  to  Houston  at  7  o'clock  p.  m. 

The  chief  operator  at  Houston  testified:  ''The  message  was  received 
at  Houston  at  6 :58  p.  m.  by  an  operator  handling  the  Dallas  wire  and 
before  it  could  be  written  down  and  sent  to  the  operator  handling  the 
wire  from  Houston  to  Garrison  the  operator  at  Garrison  closed  his  office 
for  the  night." 

There  was  evidence  produced  by  the  defendant  which  would  sustain 
a  finding  that  the  delays  in  the  transmission  of  the  message  at  the  New 
Orleans  and  Dallas  offices  were  not  unreasonable  and  that  the  office 
hours  at  Garrison  were  reasonable. 

We  think  this  evidence  raises  the  issue  of  whether  the  appellant  was 
guilty  of  negligence  in  failin^r  to  tipc  ordinary  care  to  promptly  transmit 
file  message  from  its  New  Orleans  and  Dallas  offices,  and  therefore  ap- 
pellant's assignment  complainins^  of  the  refusal  of  the  court  to  instruct 
the  jury  that  if  they  believed  from  the  evidence  that  the  message  was 
not  received  for  transmission  at  Arcadia  until  6:15  p.  m.  on  May  14, 
they  should  find  for  the  defendant,  can  not  be  sustained.  The  evidence 
shows  that  the  message  reached  Houston  only  a  few  minutes  too  late 
to  be  transmitted  to  Garrison  before  the  office  at  that  place  closed  for 
the  night,  and  that  it  remained  20  minutes  in  the  New  Orleans  office 
and  about  the  same  time  in  the  office  at  Dallas.  This  may  not  have 
been  an  imreasonable  delay,  and  several  witnesses  for  appellant  testified 
that  in  their  opinion  it  was  not,  but  this  question  was  properly  left  for 
the  jury  to  determine  under  all  the  circumstances  shown  by  the  evidence. 

The  paragraph  of  the  petition  in  which  the  injury  to  plaintiff's  wife 
for  which  damages  are  sought  to  be  recovered  is  alleged  is  as  follows: 

"Your  petitioner  further  shows  that  his  wife,  Minnie  Campbell, 
reached  her  brother  Bob  about  three  hours  after  he  died,  and  had  the 
message  been  promptly  delivered,  she  would  have  reached  him  about 
twenty-one  hours  before  he  died ;  that  the  said  Minnie  Campbell  and  her 
brother.  Bob  Watson,  were  unusually  attached  to  each  other  from  child- 
Vol.  XLI.  Civil— 14. 
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hood,  and  that  he  died  calling  for  her;  that  had  it  not  been  for  the 
negligent  delay  of  the  said  message,  she  would  have  reached  her  brother 
and  had  the  consolation  of  talking  with  him  before  he  died,  and  of  being 
with  him  during  his  last  hours ;  that  it  was  the  direct  fault  of  the  said 
Western-  Union  Telegraph  Company  or  its  agent  or  agents  that  the 
message  did  not  reach  her  in  time,  and  because  of  such  negligence  the 
said  Minnie  Campbell  was  compelled  to  wait  twenty-one  hours  before 
starting  upon  her  journey  to  her  d}dng  brother,  during  which  time  she 
suffered  great  distress  of  mind,  mental  anguish  and  nervous  prostration 
to  her  damage  one  thousand  nine  hundred  and  ninety-nine  dollars." 

Under  the  fifth  assignment  appellant  contends  that  this  allegation 
of  damage  did  not  authorize  the  court  to  instruct  the  jury  that  in  event 
they  found  for  plaintiff  they  should  award  damages  for  the  anguish 
suffered  by  Mrs.  Campbell  as  a  result  of  her  failure  to  reach  her  brother 
before  his  death. 

The  language  of  the  petition  restricts  the  claim  for  damages  to  that 
resulting  from  the  anguish  suffered  by  Mrs.  Campbell  during  the  time 
intervening  between  the  time  plaintiff  received  the  message  and  the  time 
she  started  to  her  brother.  This  would  preclude  any  recoverj^  for 
anguish  suffered  by  her  after  she  started  on  the  journey.  She  did  not 
learn  of  her  brother^s  death  until  she  reached  Arcadia  and  she  could 
not  have  suffered  anguish  as  a  result  of  her  failure  to  reach  him  before 
he  died  until  she  learned  of  his  death.  Of  course,  the  anguish  suffered 
by  her  during  the  time  stated  in  the  petition  may  have  largely  resulted 
from  the  fear  that  she  would  not  be  able  to  see  her  brother  before  his 
death,  but  anguish-  residting  from  anticipation  of  evil  is  not  the  same 
as  that  which  follows  its  realization.  It  may  be  that  with  some  tempera- 
ments the  one  may  be  as  great  as  the  other,  but  this  would  not  authorize 
the  recovery  of  damages  for  anguish  produced  by  the  one  cause  when  the 
petition  only  claims  damages  for  anguish  due  to  the  other. 

The  allegations  of  the  petition  above  set  out  were  sufl5cient  to  admit 
proof  of  the  fact  that  Mrs.  Campbell  and  her  brother  were  unusually 
fond  of  each  other,  and  the  assignments  complaining  of  the  admission 
of  testimony  to  that  effect  are  not  well  taken.  The  telegram  itself  was 
sufficient  to  put  the  appellant  upon  notice  of  the  relationship  between 
the  parties,  and  in  addition  to  this  the  evidence  shows  that  the  sender 
of  the  message  informed  appellant's  agent  who  received  it  for  trans- 
mission of  the  circumstance  which  rendered  its  prompt  transmission 
important.  The  appellant  having  notice  that  the  parties  were  brother 
and  sister  it  was  thereby  charged  with  notice  that  they  might  be  bound 
to  each  other  by  the  strongest  and  tenderest  ties  of  affection  and  that 
the  sister  would  suffer  the  deepest  and  keenest  anguish  if  she  failed  to 
receive  the  message  in  time  to  reach  her  brother  before  his  death.  If 
they  had  had  very  little  affection  for  each  other  that  fact  might  have 
been  shown  by  the  appellant  as  a  circumstance  tending  to  lessen  the 
damages  sustained  by  Mrs.  Campbell,  and  we  think  it  equally  clear  that 
under  her  pleadings  she  was  entitled  to  show  the  great  affection  she  had 
for  her  brother  as  a  circumstance  tending  to  show  the  extent  of  her 
suffering  and  consequent  damages. 

The  testimony  as  to  the  effect  that  the  announcement  of  her  brother's 
death  had  upon  Mrs.  Cam})h('ll  was  not  admissible  under  the  pleading 
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above  set  out^  which  restricts  the  damage  claimed  to  that  resulting  from 
the  anguish  suffered  by  her  before  she  knew  of  her  brother's  deaUi,  but 
under  proper  allegations  we  think  the  evidence  would  be  admissible. 
In  a  suit  for  the  recovery  of  damages  for  mental  anguish  resulting  from 
the  failure  of  a  sister  to  reach  the  bedside  of  her  brother  before  his 
death  the  effect  which  the  announcement  of  the  death  of  the  brother, 
before  the  sister  reached  him,  would  have  upon  her  would  be  evidence 
of  the  anguish  suffered  by  her  because  of  her  failure  to  reach  him  before 
his  death.  Of  course  the  very  announcement  would  cause  her  anguish, 
but  as  the  angiiish  caused  by  the  realization  that  she  had  not  been  able 
to  get  to  him  before  his  death  could  only  result  after  knowing  of  his 
death,  it  necessarily  includes  the  anguish  due  to  the  knowledge  of  that 
fact. 

The  records  of  appellant's  Houston  office  show  that  the  message  was 
transmitted  from  that  office  to  the  Garrison  office  at  8 :06  a.  m.  on  May 
16,  and  the  testimony  of  the  operator  at  Garrison  is  that  the  records  of 
his  office  show  that  it  was  received  there  at  8 :40  a.  m.  on  said  date. 

The  appellant  requested  the  court  to  charge  the  jury  as  follows: 
^TTou  are  charged  that  as  to  whether  the  message  was  received  at  the 
defendant's  Garrison  office  at  8:46  a.  m.  of  May  15,  1903,  does  not 
affect  the  question  of  whether  or  not  the  defendant  is  liable  in  this  case 
and  you  will  so  consider." 

This  charge  was  given  by  the  court  with  the  following  qualification: 
^TTou  may  look  to  the  discrepancy,  if  any,  as  to  time  received  at  Garri- 
son, as  well  as  any  and  all  other  evidence,  if  any,  in  passing  on  the 
weight  to  be  given  to  the  testimony  in  the  case." 

The  fourteenth  assignment  complains  of  the  qualified  charge  given  by 
the  court  as  being  upon  the  weight  of  the  evidence.  The  assignment 
must  be  sustained.  It  is  an  infringement  of  the  rule  prohibiting  a 
charge  upon  the  weight  of  the  evidence  to  specially  point  out  in  the 
charge  any  part  of  the  evidence  and  tell  the  jury  that  they  should  con- 
sider it  in  arriving  at  their  verdict.  The  effect  of  such  a  cTiarge  is  to 
give  the  evidence  so  pointed  out  undue  weight  and  to  lead  the  jury  to 
believe  that  the  court  regards  it  as  entitled  to  special  consideration  upon 
the  issue  submitted  for  their  determination.  In  view  of  the  conflicting 
state  of  the  evidence  upon  the  question  of  the  time  at  which  the  message 
was  delivered  to  appellant,  the  charge  complained  of  was,  we  think, 
clearly  calculated  to  injure  appellant.  (Goodbar  v.  City  Nat.  Bank, 
78  Texas,  461.) 

It  is  unnecessary  to  discuss  the  remaining  assignments.  None  of  them 
in  our  opinion  point  out  any  error  and  they  are  all  overruled. 

For  the  errors  before  indicated  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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H.  B.  Williams  et  al.  v.  J.  W.  Young  et  al. 

Decided  November  23,  1906,  and  December  21,  1905. 

1. — ^Tax  Sniti — ^Unknown  Hein — CltatloiL 

In  a  suit  for  taxes  against  '"unknown  heirs/'  they  being  also  in  fact  the 
"unknown  owners"  of  the  land  in  controversy,  the  citation  was  published  for 
three  weeks  as  provided  by  the  delinquent  tax  act  of  1897  (Rev.  Stats.,  art. 
5232o),  instead  of  eight  weeks,  as  provided  by  art.  1236,  Rev.  Stats.,  in  suits 
against  unknown  heirs  generally.  Held,  by  a  majority  of  the  court,  that  the 
citation  should  have  been  published  for  eight  weeks. 

S. — ^Foieolosiire  Sale— Innoeent  Purchaser. 

A  purchaser  of  land  at  foreclosure  sale,  in  good  faith,  under  a  judgment 
regular  on  its  face  and  reciting  that  the  defendants  had  been  duly  cited  by 
publication,  such  purchaser  paying  a  fair  and  adequate  consideration,  will  be 
protected  in  his  title  as  an  innocent  purchaser. 

8. — Certiorari. 

By  motion  for  certiorari  appellants  ask  that  the  clerk  of  the  District 
court  be  required  to  send  up  certified  copies  of  certain  deeds  in  appellee's  chain 
of  title.  This  can  not  be  done,  as  to  do  so  would  be  to  amend  or  correct  the 
statement  of  facts  agreed  to  by  the  parties  and  approved  by  the  court. 

Appeal  from  the  District  Court  of  Houston  County.  Tried  below  be- 
fore Hon.  John  J.  Word  [Wood]. 

Jere  M.  Crook,  for  appellants. — The  heirs  of  Hardy  Ware  not  having 
been  cited,  as  required  by  law,  to  answer  in  cause  number  4866  in  the 
District  Court  of  Houston  County,  the  judgment  therein  rendered  as 
to  them  is  wholly  void.  Gunn  v.  Miller,  26  S.  W.  Rep.,  278;  State  v. 
Dashiell,  7  Texas  Ct.  Bep.,  540;  Hamblin  v.  Knight,  81  Texas,  356; 
Glass  V.  Smith,  66  Texas,  548;  Wootters  v.  Kaufman,  67  Texas,  488, 
and  authorities  therein  cited;  Rev.  Stats.,  arts.  1236,  6232  g,  6232  o; 
Greenway  v.  De  Young,  9  Texas  Ct.  Rep.,  581 ;  Borden  v.  City  of  Hous- 
ton, 2  Texas  Ct.  Rep.,  318 ;  Stegall  v.  Huflf,  64  Texas,  193,  and  authori- 
ties there  cited ;  Byrnes  v.  Simpson,  74  Texas,  79. 

Adams  &  Adams,  for  appellee. — Our  tax  statutes  know  but  two  classes 
of  owners — ^viz. :  known  and  unknown  owners — whether  title  vests  by 
gift,  inheritance  or  purchase.  The  Act  known  as  the  Colquitt  Act  pro- 
vides a  special  citation  for  tax  suits,  and  supersedes  all  general  statutes 
on  that  subject.  Kenson  v.  Gage,  9  Texas  Ct.  Rep.,  725;  Acts  1897, 
sees.  16  and  18. 

One  who  purchases  land,  paying  for  it  full  value,  believing  he  is  ob- 
taining a  good  title,  without  notice  of  any  other  claim  to  the  land,  and 
there  being  no  circumstances  to  put  him  on  inquiry,  will  be  protected 
in  his  purchase.  Sickles  v.  White,  66  Texas,  178;  Brotherton  v.  Weath- 
ersby,  73  Texas,  471 ;  Patty  v.  Middleton,  82  Texas,  586. 

REESE,  Associate  Justice. — This  suit  was  begun  by  a  motion  by 
appellant  to  set  aside  a  judgment  rendered  in  a  tax  suit  which  had  been 
rendered  against  the  defendants  in  said  suit  for  the  recovery  of  taxes, 
and  foreclosure  of  lien  upon  the  W.  P.  Theobald  640-acre  survey  in 
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Houston  County.  The  defendants  in  said  tax  suit  were  "unknown 
owners  and  the  unknown  heirs  of  Hardy  Ware,  deceased.'*  There  was 
judgment  in  that  suit  against  the  defendants  for  the  taxes  claimed  and 
foreclosure  of  the  lien,  and  at  a  sale  under  said  judgment  the  land  was 
bought  by  J.  E.  Downes,  from  whom  the  title  conveyed  by  the  sale 
passed,  after  several  mesne  conveyances,  to  the  Southern  Pine  Lumber 
Company.  The  plaintiffs  in  the  motion,  H.  B.  Williams  et  al.,  are  the 
heirs-at-law  of  Hardy  Ware,  deceased,  and  owners  of  the  land,  unless 
the  title  passed  by  the  sale  under  the  judgment  aforesaid. 

The  defendants  are  the  Southern  Pine  Lumber  Company  and  its 
vendors,  immediate  and  remote,  under  the  tax  sale. 

After  filing  the  motion  the  plaintiffs  amended  their  pleading,  em- 
bodying with  the  suit  to  set  aside  the  judgment  an  action  in  trespass  to 
try  title  to  recover  the  land.  There  was  judgment  for  defendants,  and 
the  plaintiffs  in  the  suit  appeal. 

The  judgment  in  the  tax  suit  is  assailed  primarily  upon  the  ground 
that  it  is  void  as  to  appellants,  the  heirs  of  Hardy  Ware,  deceased,  on 
account  of  the  insufficiency  of  the  preliminary  process  to  give  the  court 
jurisdiction  of  the  cause  as  to  them.  If  this  service  was  sufficient  to 
give  the  court  jurisdiction,  the  subsequent  proceedings  thereunder  were 
sufficient  to  vest  in  the  Southern  Pine  Lumber  Company,  one  of  the 
appellees,  a  good  and  sufficient  title,  as  against  appellants,  to  the  land. 
If  such  service  was  not  sufficient  for  that  purpose,  in  a  direct  attack 
upon  the  judgment,  which  is  the  character  of  the  present  suit,  appellee 
contends  that  it  is  an  innocent  purchaser  of  the  land  for  value,  and 
without  notice,  under  a  judgment  regular  on  its  face. 

The  service  was  by  publication  against  "unknown  owners  and  unknown 
heirs  of  Hardy  Ware,  deceased,**  all  being  joined  in  one  citation  which 
contained  all  of  the  necessary  allegations  provided  by  the  statute  in 
case  of  suits  for  taxes  against  unknown  owners  (art.  5232  o,  Eev.  Stats.). 
The  citation  was  published  for  three  weeks  in  accordance  with  the  pro- 
visions of  that  article  of  the  statute.  The  petition  is  in  the  ordinary 
form  for  such  suits,  and  complains  "of  the  unknown  owner  and  the  un- 
known heirs  of  Hardy  Ware,  deceased,  whose  residence  is  unknown  to 
plaintiff/*  Attached  to  the  petition  is  an  affidavit  of  the  county  attor- 
ney, in  which  he  swears  that  "the  defendants  ...  are  unknown  to  affi- 
ant, and  after  inquiry  can  not  be  ascertained,  and  that  the  names  and 
the  residence  of  said  defendants  are  unknown  to  him,  and  after  inquiry 
can  not  be  ascertained.** 

It  is  objected  by  appellants  that,  in  order  to  give  the  court  jurisdic- 
tion to  render  a  judgment  foreclosing  the  interest  of  the  unknown  heirs 
of  Hardy  Ware,  deceased,  this  citation  should  have  been  published  for 
eight  weeks,  as  provided  in  cases  of  suits  against  unknown  heirs  gener- 
ally by  article  1236  Bevised  Statutes,  instead  of  three  weeks,  as  pro- 
vided in  tax  suits  against  unknown  owners. 

The  trial  court  found,  as  conclusion  of  law,  that  the  provisions  of  the 
delinquent  tax  Act  of  1897  (art.  5232  o,  Rev.  Stats.),  as  to  service  of 
citation  upon  unknown  owners,  also  applied  to  the  heirs  of  deceased 
persons  whose  names  and  places  of  residence  were  unknown,  such  per- 
sons being,  in  fact,  "unknown  owners,"  and  superseded,  in  tax  suits 
against  such  parties,  the  provisions  of  article  1236.     It  was  therefore 


214  Texas  Civil  Appeals  Reports,  \'ol.  41.      [December, 

held  by  the  trial  court  that  the  service  as  to  the  unknown  heirs  of  Hardy 
Ware,  deceased,  in  the  tax  suit,  was  good  and  suflSeient,  in  which  con- 
clusion the  writer  is  inclined  to  agree,  and  that  the  judgment  should  be 
affirmed  on  that  ground  also. 

The  Southern  Pine  Lumber  Company,  present  owner  of  the  land  un- 
der the  tax  sale,  pleaded  that  it  bought  the  land  in  good  faith  more 
than  two  years  after  the  date  of  the  judgment,  paying  full  value  there- 
for, and  believing  that  it  was  getting  a  good  title ;  that  the  judgment  is 
regular  on  its  face,  and  it  is  entitled  to  be  protected  as  an  innocent  pur- 
chaser in  good  faith. 

The  judgment  in  the  tax  suit  recites  that  the  defendants  had  been 
duly  cited  by  publication.  The  trial  court  found,  as  conclusion  of  law, 
that  the  defendant  was  a  purchaser  in  good  faith.  No  question  is  made 
as  to  the  adequacy  of  the  consideration  paid  by  the  Southern  Pine  Lum- 
ber Company  or  any  of  its  vendors,  nor  was  it  claimed  iliat  they  had  any 
actual  notice  of  the  defect  in  the  service  upon  the  unknown  heirs  of 
Hardy  Ware,  or  of  any  other  facts  which  would  invalidate  the  judgment 

UiJess  the  Southern  Pine  Lumber  Company  was  required  to  go  be- 
hind the  judgment  and  its  recitals  as  to  service,  and  take  notice  of  the 
alleged  defect  in  the  service  upon  the  unknown  heirs  of  Hardy  Ware, 
clearly  it  was  an  innocent  purchaser  without  notice,  and  entitled  to  be 
protected  as  such.  This  question  was  before  this  court  in  the  case  of 
Carpenter  v.  Anderson  (reported  in  8  Texas  Ct.  Bep.,  491),  and  it  was 
there  held  that,  conceding  that  the  service  was  insufficient  to  give  the 
court  jurisdiction,  such  judgment  was  not  void,  but  voidable  only.  That 
the  court  having  judicially  ascertained  the  service  to  be  sufficient,  as 
shown  by  the  recitals  in  the  judgment,  a  purchaser  of  property  at  exe- 
cution sale  under  the  judgment;  who  pays  an  adequate  consideration 
and  buys  without  actual  notice  of  the  defect  in  the  service,  would  be 
protected  in  his  title  against  a  direct  attack  on  the  judgment  based  upon 
the  insufficiency  of  the  service  of  process.  The  case  referred  to  was  a 
suit  to  set  aside  and  cancel  the  judgment  of  a  justice  of  the  peace 
and  to  recover  property  sold  thereunder,  a  direct,  and  not  a  collateral 
attack,  as  in  the  case  at  bar.  The  defendant  in  said  judgment  was  a 
nonresident,  and  the  service  upon  which  the  judgment  was  rendered,  a 
notice  addressed  to  him,  as  provided  in  article  1602,  Revised  Statutes, 
and  served  upon  him  in  the  State  of  Minnesota.  It  was  held  by  the 
court  that  such  notice  and  service  was  not  authorized  in  suits  in  Jus- 
tices' Courts,  and  was  insufficient  to  authorize  judgment.  The  court, 
however,  says:  **Eight8  acquired  under  such  judgment  by  innocent 
strangers,  for  value,  will  not  be  disturbed,  the  wronged  party  being 
relegated  to  his  remedy  against  the  plaintiff  who  procured  the  false 
recital  to  be  made.  We  understand  this  to  be  the  settled  rule  in  Texas,'* 
citing  cases. 

It  is  true  that  the  court  found  that  the  defendants  in  that  case  were 
not  entitled  to  be  protected,  but  such  finding  was  placed  upon  the 
ground  that  the  price  paid  for  the  land  was  so  grossly  inadequate  and 
disproportionate  to  its  value  as  to  amount  to  no  consideration.  In  the 
case  at  bar  the  price  paid  by  appellants  was  fair  and  adequate.  It  is 
not  denied  that  the  unknown  heirs  of  Hardy  Ware  could  have  been  prop- 
erly cited  by  publication.     The  judgment  recited  that  they  had  been 
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duly  cited  by  publication.     The  court  thus,  apparently,  having  ascer- 
tained and  adjudicated  that  the  service  was  sufficient. 

Conceding  that  the  service  was  insufficient,  the  defendants,  as  inno- 
cent purchasers  for  value  and  without  notice,  are  entitled  to  be  pro- 
tected in  their  title. 

The  majority  of  the  court  do  not  agree  with  the  writer  as  to  the  suffi- 
ciency of  the  service  by  publication  against  the  heirs  of  Hardy  Ware, 
deceased,  but  are  of  opinion  that  the  provisions  of  article  1236,  Revised 
Statutes,  relating  specifically  to  suits  against  unknown  heirs,  and  re- 
quiring publication  of  citation  for  eight  weeks,  should  be  followed  in 
suits  for  taxes  under  the  delinquent  tax  Act  of  1897,  against  unknown 
heirs,  as  such,  in  view  of  the  provisions  of  article  5232  g,  Revised  Stat- 
utes, "that  the  proper  persons  shall  be  made  parties  defendant  to  such 
suits,  and  shall  be  served  with  process,  as  provided  by  law  for  suits  of 
like  character  in  the  District  Courts  of  the  State." 

In  view  of  the  conclusion  to  which  we  have  come  as  to  the  rights  of 
defendant  as  an  innocent  purchaser,  unaffected  by  any  defect  in  the 
service,  or  other  errors  in  the  judgment,  it  is  unnecessary  to  consider 
any  of  the  other  assignments  of  error. 

IJpon  the  ground  indicated  the  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  OP  APPELLANT  FOR   CERTIORARI   AND   FOR  ADDITIONAL  FIND- 
INGS OF   FACT   AND   CONCLUSIONS  OF   LAW. 

Upon  a  former  day  of  this  term  the  judgment  of  the  District  Court 
in  this  cause  was  affirmed,  upon  the  ground  that,  conceding  that  service 
of  citation  upon  the  unknown  heirs  of  Hardy  Ware,  deceased,  by  publi- 
cation for  three  weeks,  was  not  sufficient  to  give  the  court  jurisdiction 
as  to  them;  inasmuch  as  the  recitations  in  the  judgment  showed  due 
and  legal  service,  and  the  evidence  in  the  record  showed  that  appellee. 
The  Southern  Pine  Lumber  Company,  purchased  for  value,  in  good 
faith,  and  without  notice  of  any  defect  in  that  service,  it  was  entitled  to 
be  protected  in  its  title. 

At  the  request  of  appellants  we  find  the  following  additional  facts: 

The  citation  in  the  tax  suit  was  in  all  respects  in  accordance  with  the 
provisions  of  the  statute  with  regard  to  citations  to  "unknown  heirs," 
and  was  published  in  a  newspaper  published  in  Houston  County  one 
time  a  week  for  three  consecutive  weeks,  as  required  by  the  statute  in 
cases  of  suits  for  the  collection  of  delinquent  taxes  against  unknown 
owners.  The  suit  was  against  '^unknown  owners  and  unknown  heirs  of 
Hardy  Ware,  deceased,"  and  the  citation  was  addressed  to  "unknown 
owners  and  unknown  heirs  of  Hardy  Ware,  deceased." 

The  defendants  in  the  tax  suit  were  "unknown  owners  and  unknown 
heirs  of  Hardy  Ware,  deceased,"  and  the  suit  was  for  collection  of  taxes 
and  foreclosure  of  tax  lion  on  the  land  in  controversy.  The  judgment 
recites:  "and  the  defendants  having  been  duly  cited  by  publication  to 
answer  herein." 

The  assessment  rolls  of  Houston  County  show  the  tract  of  land  in 
controversy  to  have  been  taxed  and  assessed  under  the  heading  of  "un- 
known owners"  for  all  of  the  years  mentioned  in  the  petition  in  the  tax 
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suit,  the  only  description  thereof  appearing  on  such  rolls  being  the  ab- 
stract number  and  name  of  the  original  grantee,  and  number  of  acres, 
except  one  year,  viz.,  1895,  when  one  roll  shows,  in  addition  to  the  ab- 
stract number  and  name  of  original  grantee,  the  number  of  the  cer- 
tificate and  number  of  survey  and  number  of  acres,  and  on  this  one  copy 
of  the  assessment  rolls  it  appears  as  an  interlineation,  and  in  different 
handwriting  from  the  original. 

The  delinquent  tax  roll  prepared  by  the  County  Commissioners' 
Court  of  Houston  County  in  conformity  with  the  delinquent  tax  Act  of 
1897,  and  upon  which  the  tax  suit  was  based  against  the  land  in  con- 
troversy, shows  the  land  taxed  and  assessed  against  unknown  owners, 
and  describing  the  same  fully  by  abstract  number,  certificate  number 
and  survey  number,  original  grantee  and  number  of  acres. 

Conclusions  of  law, — The  judgment  in  the  tax  suit  having  recited 
that  the  defendants,  including  the  unknown  heirs  of  Hardy  Ware,  de- 
ceased, had  been  duly  cited  by  publication,  in  which  manner  they  could 
have  been  legally  cited,  and  defendants  appearing  to  be  innocent  pur- 
chasers of  the  land  for  value,  and  without  notice  of  any  defect  in  the 
service  of  citation,  holding  under  a  regular  chain  of  title  from  and  under 
the  sheriff's  deed,  under  the  judgment  in  the  tax  suit,  they  are  entitled 
to  be  protected  in  their  title  and  possession  in  this  suit. 

The  judgment  is  regular  on  its  face,  and  the  court  having  found  that 
the  unknown  heirs  of  Hardy  Ware,  deceased,  had  been  duly  cited  by  pub- 
lication, appellees  had  a  right  to  assume,  having  no  actual  notice  to  the 
contrary,  that  they  had  been  duly  and  legally  cited. 

As  to  them  the  judgment  is  conclusive  as  to  all  matters  adjudicated 
therein,  which  includes  the  matter  of  the  assessment  of  taxes  and  the 
tax  lien.  Being  innocent  purchasers  under  the  judgment,  any  attack 
on  the  judgment  in  this  suit  is,  as  to  them,  collateral. 

In  their  motion  for  certiorari  appellants  ask  that  the  clerk  be  re- 
quired to  send  up  certified  copies  of  certain  deeds  in  appellee's  chain  of 
title. 

Clearly  this  can  not  be  done,  as  to  do  so  would  be  to  amend  or  correct 
the  statement  of  facts.  We  can  only  look  to  the  statement  of  facts 
agreed  to  by  the  parties  and  approved  by  the  court  to  ascertain  the  evi- 
dence upon  which  the  case  was  tried. 

The  motion  for  certiorari  must  be  overruled. 

Overruled. 

Writ  of  error  refused. 


Gulp,  Colorado  and  Santa  Fe  Railway  Company  v.  J.  S.  Mc- 

MURROUOH. 
Decided  December  21,  1906. 

1. — ^Deelarationf  of  Agent — ^Eeanay. 

The  declarations  of  an   agent  made  some  time  after  the  act  complained 
of  are,  aa  against  his  principal,  hearsay  and  inadmissible. 

2. — Suit  by  Part  Owner — Pleading. 

Plaintiff  alleged  in  his  petition  that  he  was  the  owner  of  the  crops  de- 


1906.]  G.,  C.  &  S.  F.  By.  Co.  v.  McMurbouoh.  217 

stroyed.  On  the  trial  he  testified  that  he  owned  one-half  the  crop  and  the 
tenant  the  other  half.  Held,  plaintiff  was  only  entitled  to  recover  damages 
for  his  interest  in  the  crop  destroyed. 

8. — ^Damage  to  Crop— Meamre  of  Damage. 

The  measure  of  damage  to  a  standing  crop  is  the  market  value  of  the 
product  less  the  expense  of  harvesting  it. 

i. — ^IHity  to  Leaien  Damage. 

One  injured  by  the  wrongful  act  of  another  is  required  to  use  reasonable 
diligence  and  exercise  ordinary  care  to  protect  himself  from  damage. 

5. — ^Wrongdoer — Duty  to  Repair. 

It  was  the  duty  of  defendant,  having  torn  down  plaintiff's  fence,  to  re- 
build it  in  as  good  condition  as  it  was  l^fore  torn  down,  but  not  to  make  it 
better. 

Appeal  from  the  County  Court  of  Montgomery  County.  Tried  below 
before  Hon.  J.  T.  Rucks. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. — The  testimony  of 
Smith  was  inadmissible,  because  it  was  not  made  to  appear  that,  at  the 
time  the  alleged  declarations  were  made,  Smith  was  an  agent  of  the  de- 
fendant. It  appears  that  the  same  was  made  long  after  the  acts  com- 
plained of,  and  it  is  not  shown  that,  at  the  time  of  these  conversations, 
the  man  Smith  was  in  the  performance  of  any  duty  owed  to  the  appel- 
lant company,  or  that  he  was  an  agent  thereof,  and  authorized  to  bind 
the  railway  company  by  any  admission  or  declaration.  Chicago,  R.  I.  & 
T.  Ry.  Co".  V.  Yarboroiigh,  35  S.  W.  Rep.,  422;  Western  U.  Tel.  Co.  v. 
Woflford,  42  S.  W.  Rep.,  119. 

The  plaintiff  was  not  entitled  to  recover  for  any  injury  sustained  by 
the  tenant,  and  the  evidence  in  this  case  showing  that  the  tenant  had  an 
interest  in  the  crop,  the  recovery  should  have  been  limited  to  any  loss 
sustained  bv  the  plaintiff.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Simonton,  2 
Texas  Civ.  App.,  562;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  McGowen,  11  S.  W. 
Rep.,  336 ;  also  8  S.  W.  Rep.,  57. 

That  it  was  the  dutv  of  the  plaintiff  to  minimize  the  loss:  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Simonton,  2  Texas  Civ.  App.,  562. 

On  the  measure  of  damages :  International  &  G.  N.  Ry.  Co.  v.  Pape, 
11  S.  W.  Rep.,  526;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Borsky,  2  Texas 
Civ.  App.,  546. 

No  brief  for  appellee. 

REESE,  Associate  Justice. — Appellee  filed  this  suit  in  the  County 
Court  of  Montgomery  County,  alleging  that  prior  to  July,  1903,  his 
premises  along  the  line  of  the  appellant  company  were  inclosed  with 
an  ample  and  sufficient  fence,  which  protected  the  same  from  depreda- 
tion of  live  stock;  that  in  July,  1903,  the  agents  of  the  appellant  cut 
off  and  tore  down  about  twenty  feet  of  such  wire  which  joined  ap- 
pellee's fence  to  that  of  appellant,  and  by  reason  thereof  stock  depre- 
dated upon  his  crops  and  destroyed  the  same,  to  his  damage  in  the  sum 
of  $360. 

Appellant  answered  by  general  and  special  exception,  general  denial, 
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and  specially  that  this  injury,  if  ^ny,  was  the  result  of  the  negligence 
of  the  plaintiff  in  alowing  the  opening  in  the  fence  to  remain  and  per- 
mitting the  crops  to  be  exposed  to  depredation;  that  he  could  have 
repaired  the  fence  and  saved  the  crop  from  injury. 

Cause  was  tried  before  a  jury,  and  resulted  in  verdict  being  rendered 
in  favor  of  the  plaintiff  December  9,  1904,  in  the  sum  of  $125.  From 
judgment  for  this  amount,  its  motion  for  new  trial  having  been  over- 
ruled, defendant  appeals. 

There  are  no  briefs  on  file  for  appellee.  The  objections  of  appellant 
to  the  evidence  as  to  the  statements  of  Smith,  the  appellant's  section 
foreman,  to  the  effect  that  he  had  torn  down  appellee's  fence  should 
have  been  sustained.  These  statements  were  made  some  time  after  the 
act  complained  of,  and  Smith's  statements,  as  against  appellant,  were 
hearsay.  Appellee  could  not  be  bound  by  his  admissions,  even  although 
Smith  continued  in  its  employment  as  its  section  boss.  (International 
&  G.  N.  Sy.  Co.  V.  Bagsdale,  67  Texas,  27;  Missouri  Pac.  Ry.  Co.  v. 
Sherwood,  Thompson  &  Co.,  84  Texas,  136.) 

Appellee  alleged  in  his  petition  that  he  was  the  owner  of  the  land, 
and  of  the  crop  growing  thereon,  which  he  claims  was  destroyed  by  cat- 
tle which  got  into  the  enclosure  through  the  opening  left  by  appellant's 
servants  and  agents.  Upon  his  examination  as  a  witness  he  testified 
that  the  land  was  worked  by  Zack  Jones  on  shares.  Appellee  furnished 
the  team  and  tools,  and  Jones  owned  one-half  of  the  crop  and  appellee 
the  other  half. 

Appellee  testified  further  that,  after  the  crop  was  destroyed,  he  told 
Zack  Jones  that  he  was  going  to  put  in  his  claim  against  the  railway 
company  for  his  one-half  of  the  crop,  and  that  if  the  company  paid  him 
for  his  half,  he,  Jones,  and  the  railway  company  could  settle  for  his 
half.  Jones  then  told  appellee  to  take  charge  of  the  whole  claim,  ap- 
pellee's as  well  as  his,  and  settle  it  by  suit  or  otherwise  with  the  com- 
pany, and  pay  him  one-half  of  the  recovery,  dividing  the  amount  of  re- 
covery on  the  same  basis  as  the  crop  was  to  be  divided. 

This  was  not  the  case  made  by  the  petition.  Appellee  sued  for  the 
destruction  of  a  crop  belonging  wholly  to  himself,  making  no  reference 
to  Jones'  interest.  Under  the  petition  he  was  not  entitled  to  recover 
damages  for  the  destruction  of  Jones'  half,  but  only  for  his  own.  The 
charges  requested  by  appellant  to  this  effect  should  have  been  given. 

The  charge  on  the  measure  of  damages  was  proper.  The  jury  could 
have  found  the  market  value  of  the  standing  corn  from  the  evidence  as 
to  the  market  value  of  corn  and  the  cost  of  harvesting  it.  The  evidence 
showed  that  nothing  else  was  to  be  done  to  market  it  except  to  gather 
the  corn. 

The  appellee  was  only  required  to  exercise  ordinary  care  in  repairing 
his  fence  so  as  to  keep  out  stock  after  it  had  been  torn  down  by  appellant. 
If  he  was  at  the  time  so  sick  as  to  be  unable  to  repair  it  himself,  or  to 
attend  to  having  it  done  by  someone,  there  is  no  absolute  rule  that  re- 
quired him  to  do  so.  He  was  required  to  use  reasonable  diligence  and 
exercise  ordinary  care  to  protect  himself  from  damages  on  account  of 
the  wrongful  act  of  appellant.  Any  failure  to  do  so  would  have  been 
contributory  negligence  on  his  part,  and  the  appellant,  if  liable  at  all, 
would  only  be  liable  for  such  damage  to  the  crop  as  could  not  have  been 
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prevented  by  the  exercise  of  such  care  and  diligence  on  the  part  of  ap» 
pellee.     (Texas  &  St.  L.  B.  B.  Co.  v.  Young,  60  Texas,  202.) 

The  court  instructed  the  jury  that  it  was  the  duty  of  the  agents  and 
servants  of  appellant,  if  *iiey  tore  down  appellee's  fence,  to  repair  it  or 
properly  rebuild  the  fence  so  broken  or  taken  down,  in  a  sufficient  man- 
ner to  keep  out  stock.  This  was  error,  inasmuch  as  the  previous 
condition  of  the  fence  is  not  considered.  It  was  only  the  duty  of  ap- 
pellant, under  such  circumstances,  to  put  the  fence  in  as  good  a  condi- 
tion as  it  was  before  it  was  interfered  with.  This  objection  to  the 
charge  is  not  presented  by  the  assignments  of  error,  but  inasmuch  as 
the  judgment  must  be  reversed  on  other  grounds,  we  call  attention  to 
the  error  in  order  that  it  may  not  occur  upon  another  trial. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Gulp,  Colorado  and  Santa  Pe  Railway  Company  v.  Bichard 

TULLIS. 

Decided  December  21,  1906. 

1. — ^nireatened  Dansrer — ^Effort  to  Avoid — ^Injury. 

If  one,  by  the  negligent  act  of  another,  is  placed  in  a  situation  of  danger, 
and  in  order  to  save  himself  from  the  danger  acts  wildly  and  negligently,  he 
would  not  thereby  be  precluded  from  a  recovery  for  the  injuries  received  in 
such  effort  to  escape. 

8. — Res  Gestae. 

A  statement  by  one  of  defendant's  employes  a  few  minutes  after  the  injury 
is  admissible  as  part  of  the  res  gestae. 

8. — Contributory  Hegligence— Deflnitlon. 

There  was  no  error  in  defining  contributory  negligence  as  "negligence  on 
the  part  of  the  party  injured  which  directly  and  proximately  contributed  to  and 
caused  the  injury." 

Appeal  from  the  County  Court  of  ^lontgomery  County.  Tried  below 
before  Hon.  J.  T.  Bucks. 

J.  W.  Terry  and  A,  IL  Culwell,  for  appellant. — That  the  testimony  of 
Pollard  Washington  and  Lizzie  Taylor,  discussed  in  the  opinion,  was 
not  competent  as  part  of  the  res  gestae,  cited:  San  Antonio  &  A.  P. 
By.  Co.  V.  Belt,  46  S.  W.  Bep.,  374 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  York, 
12  S.  W.  Bep.,  68. 

Llewellyn  &  Kayser,  for  appellee. — Where  there  is  evidence  support- 
ing the  issue  that  plaintifi's  wife  was,  by  the  negligent  acts  of  the  de- 
fendant, placed  in  a  position  of  danger,  w^iere  she  must  adopt  a  perilous 
alternative,  or  where,  in  the  terror  of  an  emergency  for  which  she  is 
not  responsible,  and  for  which  the  defendant  is  responsible,  she  acts 
wildly  or  negligently,  and  suffers  in  consequence,  such  negligent  con- 
duct, under  the  circumstances,  is  not  contributory  negligence,  and  the 
negligent  act  of  the  defendant  is  the  proximate  cause  of  the  injury. 
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International  &  G.  N.  By.  Co.  v.  Neff,  28  S.  \V.  Rep.,  285 ;  Bryant  v. 
International  &  G.  N.  Ry.  Co.,  46  S.  W.  Rep.,  83. 

Statements  made  immediately  after  a  transaction  concerning  the 
transaction  are  parts  of  the  res  gestae.  De  Walt  v.  Houston,  E.  &  W.  T. 
Ry.  Co.,  55  S.  W.  Rep.,  534;  Bryant  v.  International  &  G.  N.  Ry.  Co., 
46  S.  W.  Rep.,  83. 

That  the  charge  upon  contributory  negligence  was  correct:  Citizens' 
Ry.  Co.  V.  Creasey,  27  S.  W.  Rep.,  945;  Houston  &  T.  C.  Ry.  Co.  v. 
Smith,  52  Texas,  183. 

REESE,  Associate  Justice. — Appellee  filed  this  suit  in  the  County 
Court  of  Montgomery  County  for  injuries  alleged  to  have  been  sus- 
tained by  his  wife  while  at  the  depot  in  Conroe,  on  or  about  September 
24,  1904,  it  being  charged  that,  while  she  was  occupying  the  usual  and 
proper  place  at  the  depot,  the  agents  and  servants  of  the  appellant,  in 
charge  of  one  of  its  engines,  negligently  and  willfully  caused  and  per- 
mitted hot  water,  mud  and  steam  to  be  projected  and  thrown  from  said 
engine  upon  his  said  wife,  burning  and  scalding  her,  and  that  in  seek- 
ing a  place  of  safety  his  said  wife  ran  against,  or  fell  against,  a  post, 
whereby  her  back  and  hip  was  sprained  and  mashed. 

Defendant  answered  by  general  demurrer,  general  denial,  and  specially, 
that  the  wife  of  plaintiff  was  guilty  of  negligence  which  contributed  to 
her  injuries,  in  this:  That  she  remained  in  a  position  where  the  water 
and  steam  which  was  being  discharged  from  the  engine  could  reach 
her,  and  to  avoid  which  she  could  have  easily  stepped  aside  and  pre- 
vented; further,  that,  without  looking  out  for  obstructions,  and  when 
there  was  no  occasion  for  haste  in  changing  her  position,  she  precipi- 
tately ran  from  her  position  against  the  post,  which  was  negligence. 

Upon  trial  before  a  jury  there  was  judgment  for  plaintiff  for  $350, 
from  which  defendant  appeals. 

In  the  first  and  second  assignments  of  error  appellant  complains  that 
the  verdict  and  judgment  are  against  the  manifest  weight  and  prepon- 
derance of  the  evidence,  and  is  excessive  in  amount. 

Neither  of  these  assignments  can  be  sustained.  The  evidence  was 
sufficient  to  show  that  appellee's  wife  was  injured  by  the  act  of  appel- 
lant's agents  and  servants,  and  that  such  act  constituted  negligence  on 
the  part  of  the  company. 

The  amount  of  the  judgment  is  not  so  large  as  to  suggest  the  conclu- 
sion that  the  jury  was  unduly  influenced  by  prejudice  against  appellant^ 
or  any  other  improper  motive. 

The  petition  alleges  that,  in  seeking  to  avoid  the  dangers  and  suffer- 
ing caused  by  the  hot  water  being  thrown  on  her,  appellee's  wife  ran,  or 
fell,  against  a  post,  whereby  her  back  and  hip  were  sprained,  bruised 
and  mashed,  and  she  testified,  in  support  of  these  allegations,  that  when 
the  steam  and  water  came  from  the  engine  it  covered  her  and  the  other 
two  women  with  her;  that  her  arms  and  back  were  burned  with  hot 
water,  and  that  she  was  scared  by  the  engine  blowing  off,  and  was 
blown,  or  fell  in  running  from  it,  with  the  resuk  that  her  hip  was 
bruised.  Another  witness  testified  that  appellee's  wife  was  burned  by 
the  hot  water  and  steam,  and  ran  around  the  depot  towards  the  steps 
and  struck  a  post. 
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Appellant  requested  the  court  to  instruct  the  jury  not  to  consider 
any  injuries  plaintiff's  wife  might  have  received  from  running  against 
a  post  or  other  obstruction,  which  the  court  refused,  but,  at  the  request 
of  appellee,  instructed  the  Jury,  in  substance,  that  if  plaintiff's  wife 
was,  by  the  negligent  act  of  appellant,  placed  in  a  situation  of  danger, 
and  in  order  to  save  herself  from  the  danger  acted  wildly  and  negli- 
gently, such  act  on  her  part  would  not  prevent  a  recovery  by  plaintiff. 
There  was  no  error  in  refusing  the  charge  requested  by  appellant,  nor 
in  giving  that  asked  by  appellee.  (International  &  G.  N.  Ry.  Co.  v. 
Neff,  87  Texas,  208;  Texas  &  Pac.  Ry.  Co.  v.  Watkins,  88  Texas,  26.) 

Upon  the  trial  Pollard  Washington,  a  witness  for  appellee,  testified: 
"About  two  minutes  after  I  heard  the  blow  off  of  steam  Lizzie  Taylor 
came  around  to  me  (in  the  baggage  room  at  the  depot)  and  said  some 
woman  was  scalded.  I  then  went  around  where  the  engine  and  the 
women  were,  and  the  injector,  or  some  (5ther  pipe,  was  still  emitting 
steam  and.  water,  and  a  man  in  the  engine  said  to  another  after  I  got 
there,  and  in  my  hearing,  'Those  women  out  there  claim  to  be  scalded.' '' 
This  evidence  as  to  the  statement  of  the  man  on  the  engine  was  ob- 
jected to  as  immaterial  and  no  part  of  the  res  gestae,  and  not  binding 
on  appellant.  The  objection  was  overruled  and  the  testimony  admitted. 
There  was  no  error  in  this  ruling.  The  statement  was  so  near  in  point 
of  time  to  the  transaction  to  which  it  referred  as  to  make  it  part  of  the 
res  gestae. 

If  otherwise,  the  admission  of  the  evidence  would  have  been  harmless. 
There  can  be  no  question  that  the  women,  or,  at  least,  appellee's  wife, 
claimed  to  be  scalded.  This  witness  had  just  been  permitted  to  testify, 
without  objection,  that  Lizzie  Taylor  told  him  some  of  the  women  were 
scalded.  Moffit  Miller,  witness  for  appellant,  testified  at  the  instance 
of  appellant  that,  in  the  afternoon,  he  was  engaged  about  his  duties, 
when  he  learned  that  some  negro  women  claimed  to  have  been  scalded. 
The  statement  imputed  to  the  man  on  the  engine  added  nothing  to  the 
force  of  this  testimony,  and  if  there  was  any  error  in  admitting  the  tes- 
timony it  was  harmless. 

Lizzie  Taylor  was  permitted,  owet  the  objection  of  appellant,  to  tes- 
tify :  "After  we  were  scalded  one  of  the  men  on  the  engine  said,  in  my 
hearing,  that  they  (the  trainmen)  scalded  us;  if  we  had  been  white 
ladies  they  would  not  have  done  it,  and  the  man  on  the  engine  replied : 
*I  don't  give  a  damn/  "  These  men  on  the  engine  must  have  been  the 
parties  who  committed  the  act,  if,  in  fact,  any  such  act  as  testified  by 
appellee's  witnesses  was  committed.  The  testimony  showed  that  these 
women  came  to  the  station  to  take  the  train  about  fifteen  minutes  be- 
fore it  arrived,  and  that  the  occurrence  took  place  a  few  minutes  before 
train  time.  The  testimony  all  leads  to  the  conclusion  that  the  state- 
ment about  which  the  witness  testified  must  have  been  made  within  a 
very  few  minutes  after  the  occurrence,  and  sufficiently  near  in  point  of 
time  to  make  it  part  of  the  res  gestae.  (San  Antonio  &  A.  P.  Ry.  Co. 
V.  Gray,  95  Texas,  428;  Houston,  E.  &  W.  T.  Ry.  Co.  v.  DeWalt,  55  S. 
W.  Rep.,  534.) 

The  statements  imputed  to  one  of  the  men  on  the  engine  as  to  their 
not  being  white  women,  and  *T  don't  give  a  damn,"  were  not  admissible, 
and,  if  they  had  been  specially  objected  to,  doubtless  they  would  have 
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been  excluded,  but  the  objection  was  to  the  whole  statement,  part  of 
which  was  admissible,  and  the  objection  thus  made  was  properly  over- 
ruled. The  objection  was  that  the  testimony  did  not  appear  to  be  a 
part  of  the  res  gestae,  or  that  the  language  was  spoken  at  a  time  imme- 
diately connected  with  the  occurrence,  and  was  not  binding  on  the  de- 
fendant. 

The  testimony  of  Jim  Pitts,  T.  F.  Brantley  and  T.  M.  Collins  as  to 
the  action  of  the  blow-off  pipe  and  injector  of  a  locomotive  engine,  in 
throwing  liot  water  and  steam,  was  properly  admitted.  The  objection 
to  this  testimony  is  placed  upon  the  ground  that  they  were  not  qualified 
as  experts  to  give  such  testimony.  All  of  these  witnesses  testified  that 
they  had  had  experience  in  running  a  stationary  engine,  and  knew  a 
great  deal  about  such  an  engine,  but  had  never  had  any  experience  with 
a  locomotive  engine.  They,  however,  testified  that  the  blow-off  cock 
and  injector  of  a  stationary  engine  are  used  for  the  same  purpose,  and 
work  on  the  same  principle  as  in  a  locomotive  engine,  and  this  was  not 
contradicted.  Appellant's  witness  J.  D.  Lake  testified  that  the  blow-off 
cock  and  injector  on  a  locomotive  engine  are  used  for  the  same  purpose, 
and  operated  in  the  same  manner  as  do  those  on  stationary  boilers.  The 
objections  to  the  testimony  were  properly  overruled. 

The  objection  to  the  interrogatory  to  the  witness  Brantley:  "Can  a 
blow-oft  pipe  burn  or  scald  a  person  standing  four  feet  from  the  door 
of  the  sitting  room  for  colored  people,  at  the  depot  in  Conroe,  the  loco- 
motive being  on  the  Santa  Fe  track,  immediately  opposite  said  door,  at 
a  distance  of  fifteen  or  eighteen  feet,''  as  leading,  can  not  be  sustained. 
The  question  seems  to  state  several  propositions,  but,  boiled  down  and 
analyzed,  the  question  is  simply,  "Can  a  blow-off  pipe  bum  or  scald  a 
person  fifteen  or  eighteen  feet  away?''  The  question  did  not  suggest 
to  the  witness  the  answer  desired.  It  would  be  impossible  to  glean  from 
the  question  itself  any  idea  as  to  whether  "yes"  or  "no"  was  desired  as 
an  answer.  In  fact,  if  it  had  been  the  intention  to  convey  to  the  wit- 
ness the  idea  that  an  affirmative  answer  was  desired,  a  different  form 
would  have  been  given  to  the  interrogatory.  (Dalwigh  v.  International 
&  G.  N.  By.  Co.,  92  Texas,  655;  Missouri,  K.  &  T.  By.  Co.  v.  Baker,  81 
S.  W.  Bep.,  67.) 

It  is  difficult  to  see  how  the  conclusion  can  be  escaped,  from  the  evi- 
dence, that  the  appellee's  wife  Mas,  in  fact,  scalded  or  burned  in  some 
degree  by  the  water  or  steam  thrown  out  from  the  engine.  (Pacific 
Ex.  Co.  V.  Dunn,  81  Texas,  86.) 

There  was  no  error  in  the  charge  of  the  court  in  defining  contribu- 
tory negligence  as  "negligence  on  the  part  of  the  party  injured  which 
directly  and  proximately  contributed  to  and  caused  the  injury."  (Citi- 
zens' By.  Co.  V.  Creasy,  27  S.  W.  Bep.,  945.) 

There  was  no  question  of  any  duty  from  appellant  to  appellee's  wife 
as  a  passenger.  She  was  properly  at  the  joint  depot  of  the  appellant 
and  the  International  &  G.  X.  Bailway  for  the  purpose  of  taking  passage 
on  a  train  of  the  latter.  The  objection  to  the  charge  with  reference  to 
this  fact  is  not  tenable. 

We  find  no  reversible  error  in  the  record,  and  the  judgment  is  af- 
firmed. 

Affirmed. 
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Western  Union  Telegraph  Company  v.  T.  H.  Thompson  Milling 

Company. 

Decided  December  21,  1906. 

Pleading: — Proof — ^Measure  of  'DBmsigeu. 

Plaintiff  alleged  that  on  account  of  the  nondelivery  by  defendant  of  its 
message  it  was  forced  to  purchase  wheat  at  an  adranoed  price;  and  the  proof 
was  that  no  wheat  had  in  fact  been  purchased  by  plaintiff,  but  the  price  did 
advance.  Held,  it  was  immaterial  to  plaintiff's  right  to  recover  whether  it 
did  or  did  not  buy  at  the  advanced  price.  It  was  entitled  to  the  value  of  its 
lost  baigain. 

Appeal  from  the  County  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Blake  Dupree. 

Hume,  Robinson  &  Hume,  for  appellant. — Plaintiff  having  alleged 
that  it  lost  the  purchase  of  10,000  bushels  of  wheat  at  the  price  of  seventy 
cents  per  bushel  through  defendant's  negligence,  and  promptly  there- 
after went  into  the  open  market  and  bought  wheat  in  lieu  thereof  at  an 
average  advance  of  four  and  one-half  cents  per  bushel  over  the  contract 
price  of  seventy  cents,  and  was  thereby  damaged,  it  was  error  for  the 
court  to  submit  to  the  jury  as  the  measure  of  plaintiff's  damages  the 
difference  between  the  price  at  which  the  property  would  have  been  pur- 
chased if  the  telegram  had  been  promptly  delivered  and  the  price  at 
which  the  property  could  have  been  purchased  by  the  plaintiff  by  rea- 
sonable diligence  within  a  reasonable  time  after  the  discovery  by  said 
plaintiff  that  said  telegram  had  not  been  delivered.  Parker  v.  Blarers, 
19  Texas,  410;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Loonie,  82  Texas,  323;  West- 
em  U.  Tel.  Co.  v.  Carver,  39  S.  W.  Bep.,  1021 ;  Western  TJ.  Tel.  Co.  v. 
Brown,  84  Texas,  56;  Downey  v.  Hatter,  48  S.  W.  Bep.,  34;  Houston 
By.  Tel.  Co.  v.  Davidson,  15  Texas  Civ.  App.,  335  and  337;  Western  TJ. 
Tel.  Co.  V.  Kemp,  28  S.  W.  Bep.,  904;  True  v.  International  Tel.  Co., 
60  Me.,  9,  11  Am.  Bep.,  156 ;  Squire  v.  Western  U.  Tel.  Co.,  98  Mass., 
232,  93  Am.  Dec,  157;  United  States  Tel.  Co.  v.  Wenger,  55  Pa.  St., 
262,  93  Am.  Dec,  751 ;  Turner  v.  Hawkeye  Tel.  Co.,  41  Iowa,  458,  20 
Am.  Bep.,  605;  Mowry  v.  Western  U.  Tel.  Co.,  51  Hun  (N.  Y.),  126; 
Gulf,  etc,  By.  Co.  v.  Loonie,  82  Texas,  323;  Western  TJ.  Tel.  Co.  v. 
Graham,  1  Colo.,  230,  9  Am.  Bep.,  136.  May  recover  money  paid  for 
transmission,  and  advance  in  freight,  and  any  expense  incurred,  but  not 
contingent  or  anticipated  profits:  Western  TJ.  Tel.  Co.  v.  Way,  83 
Ala.,  542;  Western  U.  Tel.  Co.  v.  Harris,  19  111.  App.,  347;  see"^  also, 
Cvc,  vol.  13,  p.  184,  sec.  B,  and  many  cases  there  ci^:ed ;  Western  TJ. 
Tel.  Co.  V.  Spivev,  83  S.  W.  Bep.,  365;  Western  U.  Tel.  Co.  v.  Bell 
59  S.  W.  Bep.,  918. 

"The  court  erred  in  refusing  special  charge  number  2,  requested  by 
defendant,  reading  as  follows:  TJnless  you  believe  from  the  evidence 
that  J.  F.  Weiser  &  Co.  would  have  closed  the  sale  of  wheat  to  plaintiff 
— ^although  Weiser  &  Co.  had  requested  immediate  acceptance  of  their 
offer  of  August  12 — if  they  had  received  plaintiff's  telegram  of  August 
13,  on  said  date,  after  10  o'clock  a.  m.,  you  will  find  for  defendant." 
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Houston  Ey.  Tel.  Co.  v.  Davidson,  15  Texas  Civ.  App.,  337;  Madav  v. 
Harvey,  90  111.,  525. 

Andrews,  Ball  &  Streetman,  for  appellee. — Against  appellant's  first 
assignment  of  error,  cited:  Western  U.  Tel.  Co.  v.  Carver,  39  S.  W. 
Rep.,  1021;  Western  U.  Tel.  Co.  v.  Brown,  84  Texas,  55;  Day  v.  Dal- 
ziel,  32  S.  W.  Rep.,  377;  Battaglia  v.  Thomas,  23  S.  W.  Rep.,  1118. 

GILL,  Chief  Justice. — This  suit  was  brought  by  the  T.  H.  Thomp- 
son Milling  Company  to  recover  of  the  Western  Union  Telegraph  Com- 
pany damages  in  the  sum  of  $450  occasioned  by  the  negligent  failure  of 
defendant  company  to  deliver  a  message  ordering  10,000  bushels  of 
wheat. 

Plaintiflf  averred  that,  on  account  of  the  nondelivery  of  the  message, 
it  was  forced  to  go  into  the  market  and  purchase  wheat  at  an  advance  of 
four  and  one-half  cents  per  bushel,  which  was  the  lowest  price  at  which 
it  could  be  obtained,  and  the  damage  claimed  is  the  difference  between 
what  they  alleged  they  paid  and  what  the  grain  would  have  been  bought 
at  had  the  message  been  delivered. 

The  defendant  answered  by  general  denial. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  in  favor  of  plain- 
tiff for  $375,  from  which  defendant  has  appealed. 

The  facts  are  as  follows :  The  plaintiff  company  was  engaged  in  the 
milling  business  at  Houston,  Texas.  On  August  12,  1903,  at  1 :35  p.  m., 
plaintiff  company  wired  J.  T.  Weiser  &  Co.,  at  Hico,  Texas,  offering 
sixty-nine  and  one-half  cents  per  bushel  for  10,000  bushels  of  wheat. 
Weiser  &  Co.  wired  back  declining  the  offer,  but  submitting  a  counter 
offer  to  sell  at  seventy  cents  per  bushel  conditioned  upon  immediate  ac- 
ceptance. The  record  does  not  show  when  this  seventy-cent  offer  reached 
plaintiff,  except  inferentially,  that  it  was  received  sometime  on  the 
afternoon  or  evening  of  the  12th  of  August.  On  August  13,  at  10 
o'clock  a.  m.,  plaintiff  delivered  to  the  telegraph  company  a  message  for 
transmission  and  delivery  to  Weiser  &  Co.,  ordering  10,000  bushels  of 
wheat  at  seventy  cents,  the  price  at  which  the  Hico  firm  had  offered  it. 
This  message  was  never  delivered,  and  plaintiff  did  not  learn  of  its 
nondelivery  until  August  14.  On  that  date  Weiser  &  Co.  wired  plain- 
tiffs, advising  that  their  offer  had  not  been  accepted  by  telegraph,  and 
offering  5,000  bushels  at  seventy-two  and  one-half  cents,  which  was  the 
market  price  on  that  day.  Plaintiffs  did  not  accept  the  5,000  bushels, 
and  did  not  buy  at  all.  Wheat  continued  to  advance  until  by  August  20 
its  market  price  was  from  seventy-five  to  seventy-six  cents. 

One  of  the  firm  of  AVeiser  &  Co.  testified  that,  had  their  seventy-cent 
offer  been  accepted  by  wire  on  the  12th,  they  would  have  protected  it — 
that  is  to  say,  they  would  have  sold  the  wheat  at  that  price.  There  was 
no  testimony  that  they  would  not  have  filled  the  order  had  acceptance 
reached  them  on  the  morning  of  the  13th.  Wheat  advanced  one-half 
cent  per  bushel  some  time  during  that  day. 

The  telegraph  company  introduced  letters  from  Weiser  &  Co.  to  plain- 
tiffs, in  which  it  is  stated  that,  had  the  telegram  addressed  to  them  at 
10  a.  m.,  August  13,  reached  them  promptly,  they  would  have  protected 
their  offer  of  the  day  before. 
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It  thus  appears  that  there  are  at  least  two  fact  issues  in  the  case : 

First.  Was  the  acceptance  of  the  seventy-cent  oflfer  of  Weiser  &  Co., 
by  the  message  of  August  13,  at  10  a.  m.,  an  immediate  or  prompt  ac- 
ceptance in  the  light  of  all  the  circumstances?  The  result  of  this  in- 
quiry would  depend  in  part  on  when  the  seventy-cent  offer  reached 
plaintiffs,  and  if  answered  in  the  affirmative  it  would  follow  that,  had 
the  defendant  company  delivered  it  promptly,  Weiser  &  Co.  would  have 
been  thereby  bound  to  furnish  the  wheat  at  the  price  named  in  the  ac- 
cepted offer. 

Second.  Conceding  that  plaintiff's  acceptance  of  August  13,  at  10 
a.  m.,  was  not  immediate,  in  the  sense  contemplated  by  the  parties,  then 
would  Weiser  &  Co.  nevertheless  have  filled  the  order  had  the  message 
reached  them  with  reasonable  promptness? 

One  or  the  other  of  these  issues  must  be  found  in  favor  of  plaintiff 
in  order  to  authorize  any  judgment  for  damages  against  the  defendant 
company. 

The  only  other  issue  is  the  measure  of  damages,  the  defendant  not 
pretending  to  have  delivered  the  telegram  of  August  13,  and  plaintiff 
offering  no  proof  that  it  had  gone  into  the  market  and  bought  any 
wheat. 

As  the  judgment  must  be  reversed,  and  the  cause  remanded  for  an- 
other trial,  we  do  not  deem  it  necessary  to  find  the  facts  in  fuller  detail. 

Under  the  first  assignment  of  error  appellant  complains  of  the  sub- 
mission of  any  issue  as  to  the  measure  of  damages,  because  the  allega- 
tion was  a  purchase  of  wheat  at  a  higher  price,  and  prayer  for  the  differ- 
ence in  value,  and  the  proof  was  that  no  wheat  had  been  purchased  by 
plaintiff.  We  are  inclined  to  think  the  point  not  well  taken.  The  fact 
was  alleged  that  the  company's  negligence  caused  plaintiff  to  lose  the 
purchase  of  10,000  bushels  of  wheat  at  seventy  cents,  and  that  wheat 
thereafter  advanced  in  price.  If  this  was  true  it  was  immaterial  to 
their  right  to  recover  whether  they  bought,  or  did  not  buy,  at  the  ad- 
vanced price.  They  were  entitled  to  the  value  of  their  lost  bargain,  the 
measure  of  which  had  been  the  difference  between  what  they  must  have 
paid  in  the  open  market  at  the  advanced  price,  in  the  exercise  of  rea- 
sonable diligence,  and  seventy  cents  per  bushel  at  Hico.  That  was  the 
measure  submitted  by  the  trial  court  in  the  general  charge. 

The  refusal  of  the  trial  court  to  give  the  following  special  charge  is 
assailed  under  the  fourth  assignment. 

*TJnless  you  believe  from  the  evidence  that  J.  W.  Weiser  &  Co.  would 
have  closed  the  sale  of  wheat  to  plaintiff — although  they  had  requested 
immediate  acceptance  of  their  offer  of  August  12 — if  they  had  received 
plaintiff's  telegram  of  August  13  on  said  date  after  10  o'clock  a.  m., 
you  will  find  for  defendant."  The  charge  was  an  apt  presentation  of 
one  of  the  controlling  issues  on  the  question  of  liability,  and  the  refusal 
to  give  it  was  error,  requiring  a  reversal  of  the  case.  Nowhere  in  the 
main  charge  was  the  question  distinctly  submitted.  If  the  acceptance 
of  the  seventy-cent  offer  was  not  immediate,  then  there  could  be  no  loss 
of  bargain  unless  Weiser  &  Co.  would  have  voluntarily  accepted  it  as  an 
independent  offer,  and  under  the  facts  the  issue  was  for  the  jury.  The 
objection  that  the  refused  charge  was  argumentative  is  without  merit. 
Vol.  XLI.  Civil— 16. 
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It  was  necessary  to  distinguish  this  issue  from  the  one  of  immediate 
acceptance. 

We  do  not  deem  it  proper  to  pass  on  the  assignments  assailing  the 
sufficiency  of  the  facts  to  support  the  judgment.  We  have  already  indi- 
cated that  they  present  the  issue  of  liability. 

For  the  reasons  given,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


San  Antonio  and  Aransas  Pass  Railway  Company  v.  W.  W.  Wood. 

Decided  December  22,  1906. 

1. — Obstmction  of  Koadway. 

If  the  defendant  negligently  placed  an  obstruction  in  a  roadway  which 
it  knew  was  commonly  used  by  the  public  as  such,  it  would  be  liable  to  those 
injured  thereby  without  regard  to  whether  the  roadway  was,  as  against  the 
owners  of  the  land  over  which  it  passed,  a  public  highway. 

2. — Assignment  of  Error — ^Propositions. 

Only  the  points  presented  by  propositions  under  an  assignment  of  error 
will  be  considered  on  appeal. 

3. — ^Injnry — ^AUegation — Proof. 

Plaintiflf  was  entitled  to  recover  for  whatever  injury  the  evidence  showed 
he  sustained  through  the  negligence  of  the  defendant,  and  he  was  not  required 
to  show  that  he  was  damaged  to  the  extent  alleged  in  the  petition. 

Appeal  from  the  District  Court  of  Aransas  County.  Tried  below  be- 
fore Hon.  E.  A.  Stevens. 

Stayton  &  Berry  and  W.  fif.  Baldwin,  for  appellant. — The  mere  alle- 
gation of  user  by  the  public  of  a  roadway  for  a  long  period  of  time, 
without  the  further  allegations  that  such  use  was  exercised  by  the  gen- 
eral public  under  claim  of  right,  and  not  by  mere  permission  of  the 
landowner,  will  not  authorize  the  introduction  of  parol  evidence  tending 
to  establish  such  roadway  as  a  public  highway,  and  the  court  erred  in 
admitting  such  evidence  over  objection  of  appellant.  Cunningham  v. 
San  Saba  County,  20  S.  W.  Rep.,  941 ;  Hamilton  County  v.  Garrett,  62 
Texas,  602. 

There  being  a  conflict  between  the  oral  testimony  and  official  map 
of  the  to^^Ti  of  Eockport  as  to  the  existence  of  a  highway  or  road  at  the 
point  of  the  alleged  accident,  it  was  error  for  the  court  to  assume  in  its 
charge  the  fact  of  the  existence  of  such  road  or  highway,  but  the  issue 
of  fact  should  have  been  submitted  to  the  jury  under  proper  instruction 
as  to  what  constituted  a  highway  or  road  at  law.  Boaz  v.  Schneider,  69 
Texas,  128. 

F,  Stevens  and  G.  fi.  Scott,  for  appellee. — The  allegations  of  the  pe- 
tition were  sufficient,  in  the  absence  of  a  special  exception,  to  authorize 
the  introduction  of  parol  evidence  tending  to  establish  the  roadway  as  a 
public  highway.     Click  v.  Lamar  Co.,  79  Texas,   123-125;  Albert  v. 


1906.]  S.  A.  &  A.  P.  Ry.  Co.  v.  Wood.  227 

Gulf,  C.  &  S.  P.  By.  Co.,  2  Texas  Civ.  App.,  665 ;  Allison  v.  Haney,  62 
S.  W.  Eep.,  934;  Galveston  L.  &  I.  Co.  v.  Levy,  30  S.  W.  Hep.,  504. 

The  appellant  having  notice  that  the  public  was  using  the  highway 
crossing  North  Street  at  the  west  end  of  its  Y,  which  highway  passed 
near  to  the  end  of  said  Y,  it  became  the  duty  of  appellant  to  keep  the 
end  of  said  Y  in  repair.  Taylor,  B.  &  H.  Ey.  v.  Warner,  88  Texas,  648 ; 
Missouri  Pac.  By.  Co.  v.  Bridges,  74  Texas,  620. 

Appellant's  fifth  assignment  of  error  is  not  well  taken:  Gulf,  C.  & 
S.  F.  By.  Co.  V.  McGowan,  73  Texas,  363;  Gulf,  C.  &  S.  F.  By.  Co.  v. 
York,  74  Texas,  369. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  by  appellee 
against  appellant  to  recover  damages  for  personal  injuries  alleged  to 
have  been  caused  by  appellant's  negligence  in  placing  an  obstruction  on, 
or  dangerously  near,  a  public  highway  or  road  along  which  appellee  was 
driving  at  the  time  he  was  injured. 

The  petition  alleged  "that  on  or  about  the  .5th  day  of  August,  1902, 
appellant  owned,  operated  and  maintained  a  certain  line  of  railroad  in 
and  through  the  county  of  Aransas,  and  to.  and  within  the  corporate 
limits  of  the  city  of  Bockport  in  said  county,  and  then  owned,  operated 
and  maintained  said  road  in  said  county  and  city.  That  in  constructing 
the  track  of  said  railroad  in  the  said  city  of  Bockport,  in  said  county  of 
Aransas,  appellant,  at  the  terminus  of  a  side-track  or  switch  in  said 
city,  negligently,  wrongfully  and  willfully  projected  one  of  the  iron 
rails  on  said  railroad  track  over  a  portion  of,  or  dangerously  near  to,  a 
public  highway  or  road  in  said  city  of  Bockport,  said  public  highwav  or 
road  then  and  there  being  used  by  the  citizens  of  said  city  as  a  public 
thoroughfftre,  and  having  been  so  used  for  a  long  while,  and  that,  by 
reason  of  said  rail  so  projected  over  a  portion  of  said  road,  or  dangerously 
near  to  it,  it  was,  on  the  said  5th  day  of  August,  1902,  an  obstruction 
to  travelers  along  the  road,  so  much  so  that  no  one  could  pass  along  said 
road  at  said  place  with  a  vehicle  without  great  dan<rer,  unless  he  exercised 
extraordinary  care.  That  on  or  about  the  date  last  aforesaid  the  ap- 
pellee, while  driving  in  a  buggy  along  said  road,  and  while  exercising 
ordinary  care  and  caution  and  going  at  a  reasonable  rate  of  speed,  and 
driving  a  gentle  horse,  said  rail  so  negligently  placed  by  appellant, 
caught  in  one  of  the  wheels  of  said  buggy  so  driven  by  appellee  and 
suddenly  stopped  said  buggy  and  the  horse  hitched  thereto,  violently 
throwing  appellee  from  said  buggy  against  one  of  the  wheels  of  said 
buggy,  thence  to  the  ground,  where  he  fell  unconscious,  whereby  ap- 
pellee was  wounded,  bruised,  and  seriously  injured  in  his  head,  neck, 
chest,  lungs  and  limbs,  and  his  nervous  system  greatly  shocked.  Said 
shock  produced  concussion  of  his  spine  and  injury  of  the  parts,  which 
said  injuries  to  the  said  spine  and  nerves  are  permanent  and  progres- 
sive, causing  appellee  to  become  a  physical  and  mental  wreck,  wholly 
incapacitating  him  to  earn  a  livelihood  for  himself  and  family,  either 
by  mental  or  manual  labor.  That  thereby  he  has  been  permanently 
and  totally  disabled,  has  suffered  great  mental  and  physical  pain  at 
all  times  since  said  injury,  and  at  short  intervals  he  is  confined  to 
his  bed  for  hours  with  excruciating  pain,  producing  nausea  and  fever, 
great  physical  suffering  and  weakness;  that  he  is  and  has  been  sinfce 
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said  injury  thereby  prevented  from  attending  to  his  business  affairs. 
That  plaintiflE  was,  at  the  time  of  said  injury,  about  thirty-two  years 
of  age,  and  was  strong  and  robust  physically  and  mentally,  and  by  oc- 
cupation a  stockman,  and  in  all  respects  capable  of  performing  and  car- 
rying on  that  kind  of  business,  and  was  so  engaged  at  the  time  of 
said  injury,  taking  care  of  his  own  stock  and  doing  whatever  was  nec- 
essary to  be  done  about  same;  that  as  such  his  services  were  reasonably 
worth  $100  per  month.  But  since  said  injury  he  has  been  wholly  im- 
able  to  attend  to  same  and  has  been  forced  to  employ  others  for  that 
purpose,  and  spend  large  sums  of  money  therefor,  wherefore  plaintiff 
says  he  has  been  actually  damaged  in  the  sum  of  $30,000  by  reason 
of  said  injury.*' 

The  defendant  answered  by  general  demurrer,  general  denial  and 
plea  of  contributory  negligence. 

The  case  was  tried  before  a  jury  and  a  verdict  and  judgment  rendered 
for  plaintiff  in  the  sum  of  $5,000. 

Appellant  raises  no  issue  in  its  brief  as  to  the  suflSciency  of  the 
evidence  to  sustain  the  finding  of  the  jury  that  it  was  guilty  of  negli- 
gence as  alleged  in  the  petition,  and  that  the  appellee  has  suffered 
damage  in  the  amount  found  by  the  jury  as  a  result  of  the  injuries 
received  under  the  circumstances  alleged  in  the  petition. 

The  first  assignment  of  error  challenges  the  ruling  of  the  trial 
court  in  admitting  in  evidence  the  testimony  of  W.  W.  Wood,  R.  H. 
Wood,  Geo.  E.  Waterwall  and  others  to  the  effect  that  the  road  along 
which  plaintiff  was  driving  at  the  time  he  was  injured  had  been  used 
by  the  public  as  a  public  highway  for  more  than  twenty  years.  The 
objection  urged  to  this  testimony  is  "that  there  was  no  sufficient  al- 
legation in  appellee's  petition  as  to  the  acquisition  by  the  public  of  a 
highway  at  the  point  in  question  by  use  or  prescription,  and  further 
because  it  appears  that  the  point  in  question  is  within  the  corporate 
limits  of  the  city  of  Rockport  which  is  laid  off  into  lots,  blocks  and 
streets  and  duly  platted  on  official  maps,  and  such  maps  are  the  best 
evidence  of  the  existence  of  a  highway  crossing  defendant's  private 
property  and  North  Street  at  the  point  of  the  alleged  injury." 

The  evidence  shows  that  the  railroad  of  appellant  is  constructed 
along  North  Street  in  the  city  of  Rockport.  This  street  runs  east 
and  west;  at  the  end  of  the  railroad  in  the  center  of  said  street  the 
roadway,  along  which  appellee  was  driving  when  he  was  injured,  crosses 
the  street.  This  roadway,  in  approaching  the  street  from  the  south, 
crosses  unenclosed  property  belonging  to  appellant,  and,  after  crossing 
the  street,  runs  across  other  unenclosed  property  which  is  within  the 
city  limits  and  is  subdivided  into  lots  and  blocks. 

The  accident  in  which  appellee  was  injured  occurred  at  the  end  of 
its  track  in  the  center  of  North  Street.  The  testimony,  to  which  the 
objection  was  made  is,  as  set  out  in  appellant's  brief,  as  follows: 

Appellee  testified  that  he  was  at  the  time  of  the  accident  driving 
along  a  "well  defined  public  road"  to  west  of  the  western  end  of  ap- 
pellant's track. 

E.  H.  Wood  testified:  "I  know  the  place  at  the  end  of  defendant's 
*Y'  where  the  accident  to  plaintiff  occurred.  There  is  a  road  running 
past  to  the  west  of  the  T.'   It  has  been  there  for  more  than  twenty 
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years  and  has  been  used  by  the  public  all  the  time."  "That  the  town 
of  Bockport  was  incorporated  and  had  been  laid  of!  in  lots,  blocks,  and 
street's  and  had  an  official  map  showing  the  same.  That  there  was  no 
street  shown  to  cross  North  Street  west  of  defendant's  'Y'  nor  had  one 
ever  been  laid  out.  That  the  road  he  testified  about  crossed  uninclosed 
private  property  of  the  railway  on  the  south  of  North  Street  and  across 
North  Street,  and  uniflclosed  private  property  of  individuals  on  the 
north;  that  he  at  times  had  been  connected  with  both  city  and  county 
governments  as  a  county  commissioner,  city  alderman  and  mayor;  that 
the  road  had  never  been  worked  or  recognized  as  a  public  road  by  either 
the  county  or  city  within  his  knowledge.*' 

Siforina  Cabasos  testified  that  the  public  had  been  using  the  road 
for  over  twenty  years. 

P.  Van  Ness  testified  that  the  road  had  been  traveled  for  fifteen 
years. 

George  E.  Waterwall  testified :  "There  has  been  a  road  across  North 
Street  west  of  the  end  of  defendant's  track  ever  since  the  railroad 
was  built.  This  road  originally  crossed  North  Street  a  short  distance 
further  east,  but  after  the  railroad  was  built  was  moved  a  little  further 
to  the  west,  to  where  it  is  now.  The  public  has  been  using  the  old 
road  and  the  changes  therein  for  about  thirty-three  years.  1  have  been 
a  member  of  the  city  council,  and  also  city  secretary.  I  know  of  no  road 
having  ever  been  laid  out  across  Market  (North)  Street  at  end  of 
defendant's  track.  The  one  that  is  there  has  been  used  by  the  public 
for  33  years,  but  was  never  laid  out  or  worked  by  either  the  city  or  county 
as  a  public  street  or  road.  It  crosses  uninclosed  private  property  both 
south  and  north  of  North  Street.'' 

The  appellee  in  his  amended  petition  upon  which  trial  was  had, 
made  the  following  allegations:  "That  in  constructing  the  track  of 
said  railroad  in  the  said  city  of  Rockport,  in  said  County  of  Aransas, 
the  defendant,  at  the  terminus  of  a  sidetrack  or  switch  in  said  city, 
negligently,  wrongfully  and  wilfully  projected  one  of  the  iron  rails 
on  said  railroad  track  over  a  portion  of,  or  dangerously  near  to  a  public 
highway  or  road  then  and  there  being  used  by  the  citizens  of  said  city 
as  a  public  thoroughfare  and  having  been  so  used  for  a  long  while." 

It  is  unnecessary  for  us  to  determine  whether  the  allegations  or  the 
evidence  is  sufficient  to  show  that  the  roadway  along  which  appellee 
was  driving  was  a  public  highway  in  the  sense  that  the  public  had  ac- 
quired a  right  by  prescription  to  use  it  as  such  as  against  the  owners 
of  the  property  over  which  it  passed.  The  undisputed  evidence  shows 
that  it  had  been  commonly  used  by  the  public  as  a  roadway  for  a 
number  of  years  with  the  acquiescence  of  the  owners  of  the  property, 
and  the  court  in  submitting  the  case  to  the  jury  predicated  the  liability 
of  the  defendant  upon  its  knowledge  of  the  existence  of  the  roadway 
and  its  common  use  by  the  public. 

If  the  appellant  negligently  placed  an  obstruction  in  a  roadway 
which  it  knew  was  commonly  used  by  the  public,  and  the  appellee 
•  while  lawfully  using  such  roadway  was  injured  thereby,  the  appellant 
would  be  liable  without  regard  to  whether  the  roadway  was,  as  against 
the  o^mers  of  the  land  over  which  it  passed,  a  public  highway.  Allison 
V.  Haney,  62  S.  W.  Eep.,  933.    Wc  think  the  principle  upon  which  the 
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case  cited  was  decided  is  sound  in  law  and  morals,  and  that  the  decision 
is  not  in  conflict  with  those  cited  by  appellant  nor  with  any  decision 
of  our  Supreme  Court  so  far  as  we  have  ascertained. 

The  second  assignment  of  error  presented  by  appellant  is  as  fol- 
lows: 

"The  court  erred  in  its  charge  wherein  the  jury  were  instructed 
that  the  undisputed  testimony  shows  that  there  is  a  highway  or  road 
crossing  said  Xorth  Street  in  close  proximity  to  the  end  of  defendant's 
railroad  track  at  the  place  where  the  plaintiff  is  alleged  to  have  been 
injured,  which  highway  or  road  has  been  made  by  the  general  public 
traveling  in  that  vicinity  for  a  great  number  of  years,  and  that  defendant 
owns  a  strip  of  land  adjoining  said  North  Street  on  the  south  over 
which  said  highway  or  road  crosses,  and  that  the  end  of  said  railroad 
track  is  in  said  North  Street.  If  the  defendant  knew  that  the  general 
public  had  used  said  road  along  which  plaintiff  was  traveling  at  the 
time  of  the  alleged  injury  and  that  it  had  been  used  as  a  thoroughfare 
by  the  general  public  for  a  great  number  of  years,  and  assented  to 
or  permitted  such  use  over  the  land,  although  said  thoroughfare  was 
not  a  public  street,  then  the  defendant  had  no  right  to  place  an  obstruc- 
tion over  or  dangerously  near  said  thoroughfare  where  it  crossed  said 
North  Street,  and  would  be  liable  to  (in)  damages  for  any  injury  to 
ordinarily  prudent  persons  traveling  along  said  thoroughfare  resulting 
from  such  obstruction.  Because  said  charge  assumes  facts  not  indis- 
putably proven,  charges  defendant  as  being  liable  in  damages  from  the 
simple  placing  of  an  obstruction  in  the  alleged  thoroughfare,  no  matter 
what  might  have  been  its  character,  or  whether  or  not  properly,  right- 
fully or  carefully  placed;  and  further,  said  charge  is  upon  the  weight 
of  evidence,  and  is  not  supported  by  the  proper  allegations  in  plaintiff's 
petition." 

The  assignment  is  not  a  proposition  in  itself  and  is  not  presented 
as  such  and  the  only  proposition  following  it  is  as  follows: 

"There  being  a  conflict  between  the  oral  testimony  and  official  map 
of  the  to\iTi  of  Eockport  as  to  the  existence  of  a  highway  or  road  at  the 
point  of  the  alleged  accident,  it  was  error  for  the  court  to  assume 
in  its  charge  the  fact  of  the  existence  of  such  road  or  highway,  but 
the  issue  of  fact  should  have  been  submitted  to  the  jury  under  proper 
instructions  as  to  what  constituted  a  highway  or  road  at  law." 

There  is  no  conflict  in  the  testimony  as  to  there  being  a  highway 
or  roadway  across  North  Street  at  the  point  in  question,  and  the 
court  did  not  err  in  assuming  the  existence  of  such  roadway  in  the 
charge  complained  of.  As  before  stated,  the  question  as  to  whether  the 
public  had  acquired  a  title  to  the  roadway  by  prescription  was  immate- 
rial. We  can  only  consider  the  points  in  the  assignment  which  are 
presented  by  a  proposition,  and  any  not  so  presented  must  be  regarded 
as  waived.  The  point  stated  in  the  proposition  being  not  well  taken 
the  assignment  can  not  be  sustained. 

The  third  assignment  complains  of  the  refusal  of  the  trial  court  to 
give  the  jury  the  following  instruction: 

^TTou  are  instructed  that  it  is  the  duty  of  defendant  to  construct 
and  keep  in  repair  safe  crossings  over  its  track  at  the  intersection 
thereof  of  nil  public  streets  and  highways.     A  public  street  or  highway 
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as  U8ed  in  this  charge  is  a  street  or  highway  dedicated  to  public 
use  and  over  which  the  public  exercises  exclusive  control.  If  you 
believe  from  the  evidence  that  the  plaintiff  was  injured  as  alleged  by 
him  in  his  petition,  whilst  driving  past  the  end  of  defendant's  track 
in  the  city  of  Rockport,  and  the  evidence  further  fails  to  show  that 
there  was  a  public  street  or  highway  as  the  same  has  been  defined  in 
this  charge,  at  the  place  where  the  accident  occurred  and  along  which 
plaintiff  was  traveling  at  the  time,  then  the  defendant  would  owe 
plaintiff  no  duty,  in  which  case  you  should  find  for  the  defendant.  If 
the  land  over  which  the  road  plaintiff  was  traveling  passed  over  un- 
inclosed  private  property,  that  is,  if  the  same  had  never  been  dedicated 
by  the  owner  or  owners  thereof  to  public  use,  then  you  are  instructed 
that  the  public  would  not  acquire  any  right  thereto  by  prescription 
and  the  plaintiff  would  in  law  be  a  trespasser  thereon  and  would  assume 
all  risks/' 

It  was  not  error  to  refuse  this  instruction.  For  the  reasons  before 
stated,  the  issue  of  whether  the  road  in  question  was  a  public  high- 
way was  immaterial,  and  the  court  properly  refused  to  submit  it  to 
the  jury.  There  is  no  evidence  tending  to  show  that  appellee  was  a 
trespasser  at  the  time  he  was  injured,  and  it  would  have  been  manifest 
error  for  the  court  to  have  submitted  such  an  issue  to  the  jury. 

The  fourth  assignment  complains  of  the  refusal  of  the  court  to  submit 
to  the  jury  the  question  of  whether  the  appellee  was  not  upon  private 
property  of  appellant  at  the  time  he  was  injured  and  therefore  a 
trespasser.  Tlie  undisputed  evidence  shows  that  the  accident  occurred 
in  a  public  street  of  the  city  of  Rockport  and  that  appellee  was  not 
upon  the  property  of  appellant  at  the  time  lie  was  injured.  There 
being  no  testimony  tending  to  support  the  contention  that  appellee 
was  trespassing  upon  appellant's  property  at  the  time  he  was  injured 
a  charge  submitting  that  issue  was  properly  refused. 

The  charge  given  by  the  court  sufficiently  instructed  the  jury  upon 
the  issue  of  contributory  negligence,  and  therefore  the  refusal  to  give 
the  special  instruction  requested  by  appellant  submitting  that  issue 
was  not  error,  and  the  fifth  assignment  which  complains  of  such  refusal 
can  not  be  sustained. 

There  is  no  merit  in  the  sixth  assignment  which  complains  of  the 
refusal  of  the  court  to  charge  the  jury  that  unless  they  believe  that 
the  plaintiff  was  permanently  injured  they  should  find  for  the  defendant. 
Appellee  was  entitled  to  recover  compensation  for  whatever  injury  the 
evidence  showed  he  sustained  through  the  negligence  of  the  defendant, 
and  to  entitle  him  to  such  recovery  he  was  not  required  to  show 
that  he  was  damaged  to  the  extent  alleged  in  the  petition.  It  could 
as  well  be  contended  that  in  a  suit  for  damages  for  the  conversion 
of  a  stock  of  goods  the  plaintiff  could  not  recover  unless  he  estab- 
lished the  conversion  of  every  article  mentioned  in  his  petition,  as  to 
contend  for  the  proposition  advanced  by  this  assignment.  There  can 
be  no  authority  for  such  a  proposition  and  appellant  has  not  undertaken 
to  cite  any. 

We  think  the  allegations  of  the  petition  before  set  out  were  suffi- 
cient to  entitle  plaintiff  to  recover  for  time  lost  by  reason  of  his 
injuries,  and  the  court  did  not  err  in  instructing  the  jury  that  they 
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mighty  in  estimating  plaintiff's  damages,  take  into  consideration  the 
time  lost  by  him  as  a  result  of  his  injuries. 

We  are  of  opinion  that  the  judgment  of  the  court  b^low  should  be 
affirmed  and  it  has  been  so  ordered. 

Writ  of  error  refused. 


M.  P.  Wynne  v.  W.  A.  Ward  et  al. 

Decided  December  23,  1905. 

1.— Deed — Qultolaim — ^Innocent  Puroliaser. 

It  is  settled  law  in  Texas  that  if  an  inspection  of  the  whole  deed  discloses 
that  the  vendee  purchased,  and  the  vendor  sold,  the  land,  as  distinguished  from 
a  mere  claim  or  chance  of  title,  the  instrument  will  support  the  plea  of  inno- 
cent purchaser. 

8. — ^Notice — Junior  Purehaier. 

Whether  a  junior  purchaser  had  notice  or  knowledge  of  a  prior  conv^- 
ance  is  always  a  fact  inquiry.  The  junior  purchaser  must,  as  against  the 
legal  title  in  the  senior  purchaser  make  his  innocence  affirmatively  appear. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon,  G.  P.  Dougherty,  Special  Judge. 

Eugene  E.  Easterling  and  John  Broughton,  for  appellant. — A  deed, 
the  granting  clause  of  which  conveys  only  the  right,  title  and  interest 
of  the  grantor  in  the  land,  is  a  quit  claim  deed,  or  such  a  deed  as  puts 
the  purchaser  on  notice  that  the  vendor  may  not  then  possess  the  title 
to  the  land,  in  that  no  definite  estate  or  title  to  the  land  is  conveyed 
by  such  an  instrument,  and  a  party  holding  under  such  a  deed  can  not 
be  a  bona  fide  purchaser  without  notice  of  a  prior  unrecorded  deed 
from  the  same  grantor.  Hunter  v.  Eastham,  95  Texas,  648 ;  Waggoner 
V.  Dodson,  96  Texas,  415;  Threadgill  v.  Bickerstaff,  87  Texas,  520; 
White  &  Newman  v.  Frank,  91  Texas,  66;  Cattle  Co.  v.  Bedford,  91 
Texas,  642 ;  Shepard  v.  Hunsacker,  1  Posey,  578 ;  Carleton  v.  Lombardi, 
81  Texas,  355 ;  Slaughter  v.  Coke  County,  79  S.  W.  Rep.,  863 ;  Culmell 
V.  Borroum,  35  S.  W.  Rep.,  942;  Daugherty  v.  Yates,  35  S.  W.  Rep., 
937;  Bumpas  v.  Anderson,  51  S.  W.  Rep.,  1103;  Reynolds  v.  Shaver,  27 
S.  W.  Rep.,  78. 

A  granting  clause  in  a  deed  which  conveys  only  the  right,  title 
and  interest  of  the  grantor  in  land  is  a  declaration  in  the  deed  under 
which  the  purchaser  asserts  claim  to  the  land,  that  the  vendor  has 
no  certain  title  to  or  estate  in  the  land,  and  the  binding  force  and 
effect  of  this  declaration  on  the  vendee  is  not  counteracted,  modified 
or  destroyed,  even  though  such  granting  clause  is  followed  in  the  deed 
by  any  number  of  expressed  or  implied  covenants,  either  one  of  which 
would  be  sufficient  to  carry  to  the  vendee  any  title  to  the  land,  which 
his  vendor  might  afterwards  acquire.  Richardson  v.  Ijevy,  67  Texas, 
359;  Waggoner  v.  Dodson,  96  Texas,  415;  Willis  v.  Gay,  48  Texas. 
46J^:  OT-abflTn  v.  Hawkins,  1   Posev,  514;  White  v.  Frank,  91  Texas, 
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66;  Hanrick  ▼.  Onrley,  48  S.  W.  Bep.,  994;  Wade  on  Notice,  sec. 
33,  270. 

Before  a  prior  unrecorded  deed  conveying  land  will  be  postponed 
by  a  junior  conveyance,  the  Junior  purchaser  must  show,  at  the  time 
of  the  second  conveyance  to  him,  the  concurrent  existence  of  the  fol- 
lowing facta:  First,  that  the  conveyance  to  him  conveyed  the  apparent 
title  to  the  land;  second,  that  he  was  a  bona  fide  purchaser  without 
notice  of  the  prior  deed;  and,  third,  that  he  paid  full  value  for  the 
land.  Waggoner  v.  Dodson,  96  Texas,  416;  Patty  v.  Middleton,  82 
Texas,  586;  Baldwin  v.  Boot,  90  Texas,  552;  Bichardson  v.  I^evy,  67 
Texas,  359;  Sanborn  v.  Shuler,  86  Texas,  118. 

Where  from  the  language  of  the  granting  clause  of  the  deed,  taken 
together  with  the  habendum  clause,  the  intention  of  the  grantor,  as 
expressed,  is  free  from  doubt  and  ambiguity,  the  warranty  clause, 
attached  to  the  deed,  can  not  be  looked  to  for  the  purpose  of  changing 
the  clear  intent  of  the  grantor,  as  expressed  by  the  deed,  as  the  war- 
ranty clause  forms  no  part  of  the  conveyance.  Bichardson  v.  Levy, 
67  Texas,  359;  Flaniken  v.  Neal,  67  Texas,  629;  Graves  v.  Pfluger, 
63  S.  W.  Bep.,  651;  White  v.  Frank,  91  Texas,  70. 

There  being  no  doubt  or  ambiguity  in  the  language  of  the  granting 
clause  in  a  deed,  but  the  same  showing  by  using  the  expression,  my 
right,  title  and  interest  in  the  land,  the  grantor's  clear  and  emphasized 
intent  to  convey  no  definite  estate  in  or  title  to  the  land,  the  habendum 
clause  in  the  deed,  however  clearly  it  may  express  an  intention  to  convey 
the  land,  can  not  be  looked  to  for  the  purpose  of  creating  or  conveying 
a  definite  estate  or  title,  as  the  office  of  the  habendum  is  to  enlarge 
or  limit  a  specific  estate  or  title  which  is  the  subject  of  the  granting 
clause.  Threadgill  v.  Bickerstaff ,  87  Texas,  520 ;  Shepard  v.  Hunsacker, 
1  Posey,  578 ;  Moore  v.  City  of  Waco,  85  Texas,  206 ;  Wright  v.  Lan- 
caster, 48  Texas,  255;  Sumner  v.  Williams,  8  Mass.,  174;  Smith  v. 
Pollard,  19  Vt.,  272;  Cummings  v.  Dearborn,  56  Vt.,  441;  Young  v. 
Clippenger,  14  Kansas,  148;  Washburn,  Beal  Property,  vol.  4,  458; 
4  Kent.,  524. 

The  recitals  in  a  deed  are  evidence  against  all  parties  to  the  instru- 
ment, and  those  holding  under  it,  and  parol  testimony  is  not  admissible 
for  the  purpose  of  showing  that  the  instnrment  is  of  a  character  other 
than  that  which  its  terms  import,  as  against  a  stranger  to  such  instru- 
ment. Waggoner  v.  Dodson,  96  Texas,  415;  Dean  v.  Hudson,  1  Posey, 
369 ;  Willis  v.  Gay,  48  Texas,  463. 

If  in  the  deed  there  is  no  ambiguity  in  the  language  used  in  the 
premises,  nor  anything  in  its  parts  to  create  a  doubt  ds  to  the  intent 
in  using  that  language,  parol  testimony  is  admissible  to  show  attending 
circumstances  to  determine  whether  or  not  the  grantor  intended  to  con- 
vey the  land  or  his  right  to  it.  Harrison  v.  Boring,  44  Texas,  255; 
Taylor  v.  Harrison,  47  Texas,  460 ;  Threadgill  v.  Bickerstaff,  87  Texas, 
520;  House  v.  Johnson,  36  S.  W.  Bep.,  916. 

Smith,  Crawford  £  Sonfield,  for  appellees. — ^Whether  a  deed  be  a 
quit  claim  deed  or  not,  is  dependent  upon  the  intent  of  the  parties 
to  it,  as  that  intent  appears  from  the  language  of  the  instrument  itself. 
If  the  deed  purports,  and  is  intended  to  convey  only  the  right,  title 
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and  interest  in  the  land  as  distinguished  from  the  land  itself,  it  is 
considered  within  the  strictest  sense  of  a  quit  claim  deed,  and  will  not 
sustain  the  defense  of  an  innocent  purchaser.  If  it  appears  that  it 
was  the  intention  to  convey  the  land  itself,  then  it  is  not  such  a  quit 
claim  deed,  although  it  may  possess  characteristics  peculiar  to  such 
deeds.  Moore  v.  Swift,  67  S.  W.  Rep.,  1065;  Garrett  v.  Christopher, 
74  Texas,  453 ;  Abernathy  v.  Stone,  81  Texas,  430 ;  Stanley  v.  Hamilton, 
33  S.  W.  Rep.,  601;  Richardson  v.  Levy,  67  Texas,  360;  Dycus  v. 
Hart,  21  S.  W.  Rep.,  299;  Kempner  v.  Beaumont  Lumber  Co.,  49 
S.  W.  Rep.,  414. 

Where  there  is  a  repugnance  between  the  words  expressing  the  grant, 
and  the  habendum,  concerning  the  estate,  the  grantee  is  to  take,  the 
rule  governing  the  construction  of  all  contracts  will  apply,  and  effect 
will  be  given  to  both  clauses  if  possible;  and  if  it  appears  from  the 
whole  instrument  that  it  was  intended  by  the  habendum  clause  to 
restrict  or  enlarge  the  estate  conveyed  by  the  words  of  the  grant,  the 
habendum  clause  will  prevail.  Devlin  on  Deeds,  vol.  1,  sees.  214  and 
215a;  Barnett  v.  Barnett,  104  Cal.,  298;  Bodines  Admr.  v.  Arthur,  91 
Ky.,  53;  34  Am.  St.  Rep.,  162. 

GILL,  Chief  Justice. — This  is  an  action  of  trespass  to  try  title 
brought  by  M.  P.  Wynne  in  the  usual  form  to  recover  of  appellees 
three  hundred  and  twenty  acres  of  land  out  of  the  P.  J.  Chiles  survey  in 
Jefferson  and  Hardin  Counties.  Prom  a  judgment  in  favor  of  de- 
fendants Wynne  has  appealed. 

The  case  is  here  upon  agreed  faxits  and  one  law  question.  The  nature 
of  the  case  and  the  question  are  thus  stated  by  appellants  counsel 
in  the  brief,  which  statement  we  adopt. 

"Appellant  showed  title  to  the  land  by  deed  dated  September  13, 
1886,  from  Richard  H.  Barrow  recorded*  on  the  24th  of  July,  1901. 
The  appellees  claim  under  an  instrument  from  the  same  grantor  dated 
the  26th  of  September,  1898,  to  Jean  S.  Ward,  one  of  the  defendants. 
At  the  time  of  the  conveyance  to  Jean  S.  Ward  of  the  same  land  by  the 
same  grantor,  appellant's  prior  deed  was  not  of  record,  and  the  defend- 
ants claimed  to  be  innocent  purchasers  without  notice  of  appellant's 
senior  deed. 

The  question  at  issue  was  whether  or  not  the  instrument  from  Barrow 
to  Ward  is  a  quit  claim  deed,  or  such  an  instrument  as  would  conclude 
defendants  from  interposing  the  defense  of  innocent  purchaser  for 
value  without  notice  of  appellant's  prior  unrecorded  deed.'' 

This  must  be  supplemented  by  the  further  statement  that  it  was 
shown  that  Mrs.  Ward  paid  the  consideration  named  in  the  deed  of  1898 
without  actual  notice  of  the  plaintiff's  unrecorded  deed,  and  that 
the  consideration  was  fair  and  adequate. 

The  deed  under  which  Mrs.  Ward  and  her  coappellees  claim  is  as 
follows : 

"Know  All  Men  By  These  Presents:  That  I,  Richard  H.  Barrow, 
of  Brazoria  County,  Texas,  for  and  in  consideration  of  the  sum  of 
fourteen  hundred  and  forty  ($1,440)  dollars,  to  be  paid  and  secured  to 
be  paid  by  Mrs.  Jean  S.  Ward,  of  her  separate  estate  and  property, 
as  follows,  to  wit:     Four  hundred  and  eighty   ($480)   dollars  cash  in 
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hand,  the  receipt  of  which  is  hereby  acknowledged;  four  hundred  and 
eighty  ($480)  dollars  secured  by  a  certain  promissory  note  of  even  date 
herewith,  due  and  payable  one  year  after  date,  and  four  hundred  and 
eighty  ($480)  dollars,  secured  by  a  promissory  note  of  even  date  here- 
with, due  and  payable  two  years  after  date,  both  of  said  notes  signed  by 
Mrs.  Jean  S.  Ward,  have  bargained,  sold  and  conveyed,  and  by  these 
presents  do  bargain,  sell  and  convey  unto  the  said  Mrs.  Jean  S.  Ward, 
and  unto  her  separate  use  and  behest,  and  unto  her  heirs  and  assigns, 
all  my  right,  title  and  interest  in  and  to  all  that  certain  tract  or  parcel 
of  nine  hundred  and  sixty  (960)  acres  off  of  the  north  end  of  that 
certain  survey  of  twelve  hundred  and  eighty  (1,280)  acres  of  land,  in 
Jefferson  and  Hardin  Counties,  Texas,  patented  to  Mrs.  P.  J.  Chiles, 
to  the  patent  of  which,  as  of  record  in  Book  *Y,'  pages  262-3,  Jefferson 
County  records,  reference  is  hereby  made  for  a  perfect  description 
thereof.  To  have  and  to  hold  all  and  singular  the  said  tract  of  land, 
unto  Mrs.  Jean  S.  Ward,  and  unto  her  heirs  and  assigns,  forever.  And 
I  do  hereby  bind  myself,  my  heirs  and  legal  representatives,  to  forever 
warrant  and  defend  the  title  to  the  same  unto  the  said  Mrs.  Jean  S. 
Ward,  and  unto  her  heirs  and  assigns,  against  every  person  whomsoever 
lawfully  claiming  or  to  claim  the  same  or  any  part  thereof.  But  it  is 
distinctly  understood  that  the  vendor's  lien  is  reserved  upon  the  said 
property  till  both  of  said  notes  shall  have  been  well  and  truly  paid 
according  to  their  face,  and  with  all  interest  thereon,  when  this  deed 
shall  become  absolute.  In  testimony  of  all  which  T  hereto  set  my  hand 
this  26th  day  of  September,  1898. 

(Signed)  Richard  H.  Barrow.'' 

The  only  ground  urged  in  the  brief  for  reversal  of  the  judgment 
is  that  the  deed  is  a  quit  claim,  and  for  that  reason  will  not  support 
the  plea  of  innocent  purchaser  for  value. 

Counsel  in  support  of  this  contention  has  filed  an  able  brief,  and  ably 
presented  his  position  in  oral  argument,  entering  in  each  instance  into 
an  exhaustive  review  of  the  authorities. 

We  shall  not  undertake  to  follow  counsel  nor  to  discuss  the  question 
at  any  length.  Insofar  as  it  applies  to  the  deed  in  question  and  its 
attendant  facts,  the  question  is  not  an  open  one  in  this  State.  What- 
ever doubt  may  have  existed  upon  the  point,  it  is  now  the  settled 
law  in  Texas  that  if  an  inspection  of  the  whole  instrument  discloses 
that  the  vendee  purchased  and  the.  vendor  sold  the  land,  as  distinguish- 
ed from  a  mere  claim  or  chance  of  title,  the  instrument  will  support 
the  plea  of  innocent  purchaser.  Moore  v.  Swift,  67  S.  W.  Bep.,  1065; 
Garrett  v.  Christopher,  74  Texas,  453. 

It  is  also  true  that  in  cases  of  doubtful  construction,  the  payment 
of  adequate  consideration  and  the  retention  of  a  vendor's  lien  for  the 
purchase  money,  may  be  taken  into  consideration.  Richardson  v.  Levi, 
67  Texas,  359;  Harrison  v.  Boring,  44  Texas,  256;  Taylor  v.  Harrison, 
47  Texas,  460;  Abernathv  v.  Stone,  81  Texas,  430;  Kempner  v.  Beau- 
mont Lumber  Co.,  49  S!  W.  Rep.,  412;  Threadgill  v.  Bickerstaff,  87 
Texas,  523 ;  Hunter  v.  Eastham,  95  Texas,  648. 

The  right  in  any  case  to  postpone  a  senior  to  a  junior  deed  rests 
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in  part  upon  the  absence  of  notice  or  of  knowledge  of  some  fact  or 
circumstance  which  ought  to  have  provoked  effective  inquiry. 

Whether  there  was  such  notice  or  knowledge  is  always  a  fact  inquiry. 
If  in  the  deed,  under  which  the  claimant  asserts  the  right,  are  found 
recitals  which  ought  to  have  put  him  upon  inquiry,  the  investigation 
need  proceed  no  further.  His  claim  of  innocence  fails.  But  if. the 
deed  contains  no  such  recital,  the  inquiry  need  not  stop,  for  it  may  still 
appear  that  notice  came  from  other  sources.  Indeed,  under  a  conveyance 
absolute  in  form,  the  claimant  must,  as  against  the  legal  title,  make  his 
innocence  affirmatively  appear. 

It  is  therefore  clear  that  in  holding  a  quit  claim  deed  to  be  notice, 
only  the  effect  of  it  as  evidence  is  declared.  If  then  there  are  other 
features  of  the  instrument  which,  either  standing  alone  or  construed 
in  the  light  of  attendant  circumstances,  rebut  the  idea  that  either 
the  vendor  or  vendee  had  any  doubt  as  to  the  title,  there  is  no  reason 
why  the  vendee  should  not  be  held  innocent. 

We  think  the  judgment  should  be  affirmed  and  it  is  so  ordered. 

Affirmed, 

Writ  of  error  refused. 


Chicago,  Rock  Island  and  Gclf  Railway  Company  et  al.  v.  B.  D. 

Calvert. 

Decided  December  23,  1006. 

1 . — Continnance — Diligence — Insu Acient  Showing. 

The  burden  rests  upon  the  party  making  application  for  continuance  to 
show  affirmatively  that  all  possible  diligence  was  used  to  secure  necessary  tes- 
timony.    Application  considered,  and  held  insufficient  in  this  respect. 

2. — Qnestion  not  Leading. 

In  the  question,  "State  if  in  that  conversation  you  told  the  agent  when  you 
were  to  be  at  Waukomis  to  thresh  the  grain,"  the  use  of  the  word  if  is  substan- 
tially the  same  as  the  use  of  the  word  whether,  and  the  question  could  not  be 
considered  leading. 

8. — Broken  Machinery — Keasnre  of  Damage. 

Where  it  is  not  made  to  distinctly  appear  that  machinery,  which  had  been 
injured  during  transportation,  had  a  market  value  at  the  place  of  destination, 
it  was  not  reversible  error  to  permit  the  plaintiff  to  show  on  the  question  of 
damages  what  it  would  have  cost  to  repair  the  broken  machinery,  and  a  charge 
which  submitted  as  the  measure  of  damages  the  difference  in  value  of  the 
machinery,  as  distinguished  from  its  market  value,  in  its  injured  and  unin- 
jured condition  at  destination  was  not  erroneous. 

4. — Special  Damages — ^Loss  of  Profits. 

Where  the  plaintiff  had  shipped  threshing  machinery  to  W.  for  the  pur- 
pose of  threshing  wheat,  and  had  made  contracts  to  thresh  certain  crops  in 
that  vicinity  at  a  certain  time,  of  which  facts  defendant  had  notice  at  the  time 
of  shipment,  plaintiff  was  entitled  to  recover  damages  for  the  loss  of  profits 
caused  by  the  failure  of  defendant  to  comply  with  its  contract  of  transportation. 

Appeal  from  the  District  Court  of  Jack  Countv.    Tried  below  before 
Hon.  J.  W.  Patterson. 
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N.  H.  Lassiter,  Robert  Harrison  and  Sxl  Starl-,  for  appellant. — The 
defendants  had  used  due  diligence  under  the  circumstances  to  procure 
the  missing  testimony ;  and  as  this  was  the  first  application  for  a  contin- 
uance,  and  as  the  testimony  was  of  the  highest  importance,  the  appli- 
cation for  a  continuance  should  have  been  granted.  Low  Company  v. 
Hickson,  74  S.  W.  Rep.,  782;  St  Louis  S.  W.  Ry.  Co.  v.  Terry,  64 
S.  W.  Rep.,  431 ;  Hony  v.  Gamel,  62  S.  W.  Rep.,  76. 

The  question  quoted  in  the  opinion  was  leading;  and  the  objection 
to  the  testimony  elicited  thereby  should  have  been  sustained.  Ft.  Worth 
&  R.  Q.  Ry.  Co.  V.  Jones,  85  S.  W.  Rep.,  7;  International  &  G.  N. 
Ry.  Co.  V.  Dalwigh,  51  S.  W.  Rep.,  500. 

Nichohon  £  Fitzgerald,  for  appellee. — The  testimony  as  to  cost  of 
repairs  was  admissible  for  two  reasons.  First:  there  was  no  market 
value  at  Waukomis  for  this  character  of  goods.  Second :  it  was  admis- 
sible to  show  plaintiff's  knowledge  of  what  machinery  was  damaged 
and  as  a  basis  for  his  opinion  of  the  true  damages.  Houston  &  T.  C. 
Ry.  Co.  V.  Ney,  58  S.  W.  Rep.,  43. 

Plaintiff  was  entitled  to  recover  the  special  damages  and  the  charge 
of  the  court  thereon  was  correct,  because  the  agent  at  the  initial 
point  of  shipment  had  notice  of  the  contract,  and  that  by  the  terms 
of  said  contract  the  thrasher  was  to  be  at  Waukomis  Monday  or  Tuesday, 
and  the  damage  that  resulted  by  reason  of  the  delay  was  reasonably 
in  contemplation  of  the  parties  at  the  time  of  entering  into  the  contract. 
Robinson  was  fully  put  on  notice  that  a  failure  to  reach  Waukomis 
with  the  machinery  in  the  time  set  by  contract  would  work  a  forfeiture 
of  same  and  damages  result  therefrom.  Watkins  v.  Junker,  23  S.  W. 
Rep.,  802;  A.  J.  Anderson  Electric  Co.  v.  Cleburne  Water,  Ice  & 
Lighting  Co.,  44  S.  W.  Rep.,  929. 

STEPHENS,  Associate  Justice. — The  first  assignment  of  error 
complains  of  the  courts'  refusal  to  grant  appellants*  application  for 
continuance,  which  was  a  first  application.  There  is  no  question  as  to 
the  materiality  of  the  testimony  sought  to  be  obtained  by  the  contin- 
uance, but  whether  the  application  made  a  sufficient  showing  of  dili- 
gence is  not  so  clear,  especially  in  view  of  the  statement  appended 
to  the  application  by  the  court,  which  is  to  the  effect  that  when  the  case 
was  called  for  trial  an  oral  application  for  continuance  was  presented, 
by  consent  of  parties,  which  was  afterwards  reduced  to  writing  and 
which  showed  that  the  local  attorney,  Sil  Stark,  had  used  all  reasonable 
diligence  on  his  part  to  learn  the  testimony  in  the  case  and  find  out 
the  names  and  whereabouts  of  the  witnesses  and  get  ready  for  trial; 
and  said  verbal  application  showed  that  Sil  Stark  was  the  only  local 
attorney  of  defendants  at  Jacksboro,  and  had  the  exclusive  management 
of  the  case  after  the  papers  were  sent  to  him,  which  was  within  a 
short  time  after  service  of  citation  herein  upon  defendants,  and  that 
as  soon  as  he  learned  of  said  testimony,  he  took  steps  to  procure  their 
evidence.*'  The  court  further  states,  however,  that  "said  application 
was  overruled  because,  in  the  opinion  of  the  court,  it  failed  to  show 
diligence."  The  application  found  in  the  transcript  failed  to  state, 
and  the  record  fails  to  show  when  the  citation  was  served  and  how  long 
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after  that  it  was  before  the  papers  were  sent  to  the  local  attorney, 
and  we  have,  therefore,  finally  concluded  that  we  would  not  be  war- 
ranted in  holding  that  the  court  erred  in  overruling  the  application. 
The  original  petition  was  filed  December  5,  1904,  and  the  case  Avas 
tried  March  10,  1905,  so  that,  for  aught  that  appears  from  the  appli- 
cation for  continuance  or  otherwise,  appellant  may  have  neglected  to 
take  any  steps  to  procure  its  testimony  for  two  or  three  months  after 
it  was  served  with  citation.  True,  the  court  states  that  appellant  sent 
the  papers  to  its  local  attorney  within  a  short  time  after  service  of 
citation,  but  this  is  quite  as  indefinite  as  was  the  application,  and  the 
burden  being  on  appellant  to  show  error,  warrants  the  conclusion,  the 
citation  being  presumptively  before  the  court  showing  the  date  of  its 
service,  that  the  time  was  sufficient  for  appellant  to  obtain  the  testimony, 
if  it  had  used  proper  diligence. 

The  proposition  of  the  second  assignment  is  that  the  following  ques- 
tion was  leading:  "State  if  in  that  conversation  you  told  the  agent 
when  you  were  to  be  at  Waukomis  to  thresh  the  grain.'^  To  which  the 
witness  answered:  ^^es,  I  told  him  I  had  engagements  there,  and  was 
to  be  there  Monday  or  Tuesday  anyway  to  commence  doing  the  work.*' 
It  seems  to  us  that  the  question  was  about  the  same  as  it  would  have 
been  if  the  word  whether  had  been  used  instead  of  if,  and  that  it  can 
hardly  be  considered  a  leading  question,  or  at  all  events,  considering  the 
answer,  that  the  ruling  complained  of  should  not  require  the  judgment 
to  be  reversed. 

The  proposition  of  the  third  assignment  is  that  the  testimony  offered 
by  appellee  to  show  what  it  would  have  cost  to  repair  the  broken  ma- 
chinery, and  what  the  "pieces  that  were  mashed  would  cost,"  was  inad- 
missible because  the*  proper  measure  of  damages  was  the  difference  be- 
tween the  value  of  the  machinery  before  and  after  the  injury.  Ap- 
pellant had  undertaken  to  carry  a  "threshing  outfit"  from  Jacksboro, 
Texas,  to  Waukomis,  0.  T.,  to  enable  the  appellee  to  thresh  grain  near 
the  latter  place  during  the  current  season,  and  it  can  hardly  be  said  that 
when  this  testimony  was  offered  it  distinctly  appeared  that  the  machin- 
ery had  a  market  value  at  Waukomis,  or  even  that  at  the  conclusion  of 
the  evidence  such  fact  had  been  clearly  established. 

The  proposition  of  the  fourth  assignment,  which  complains  of  the 
third  paragraph  of  the  charge,  is  as  follows:  "The  testimony  does  not 
show  with  that  reasonable  certainty  required  by  law,  the  difference  be- 
tween the  value  of  the  machine  at  the  time  and  in  the  condition  it  ar- 
rived at  Waukomis,  and  its  value  if  it  had  arrived  there  uninjured. 
Hence  either  the  charge  is  erroneous,  or  the  plaintiff  can  not  recover 
because  he  failed  to  show  the  proper  measure  of  his  damages  according 
to  the  court's  charge."  The  charge  complained  of  submitted  as  the 
measure  of  damages  the  difference  in  value  of  the  machinery  at  Wauko- 
mis in  its  condition  when  it  arrived  there  and  in  the  condition  it  would 
have  been  in  had  it  not  been  injured,  which  we  understand  to  be  the 
correct  rule,  the  jury  being  authorized  to  take  into  consideration  all 
the  facts  and  circumstances  in  evidence  in  determining  this  issue.  It 
will  be  observed  that  the  court  di.d  not  submit  as  a  distinct  issue  in  the 
case  the  difference  in  market  value. 

The  proposition  of  the  fifth  assignment  of  error,  complaining  of  the 
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fourth  paragraph  of  the  court's  charge,  and  that  of  the  sixth  assign- 
ment of  error,  complaining  of  the  court's  refusal  to  give  a  special  charge, 
raise  the  question  of  appellants'  liability  for  special  damages  on  account 
of  the  loss  of  the  profit  which  appellee  would  have  made  on  threshing 
grain  near  Waukomis  for  persons  who  had  agreed  that  he  should  thresh 
for  them,  if  appellant  had  complied  with  its  contract  with  appellee. 
The  charge  given  required  the  jury  to  find  that  appellee  had  shipped 
the  threshing  machinery  to  Waukomis  for  the  purpose  of  threshing 
wheat,  and  that  he  had  made  contracts  to  thresh  certain  crops  in  that 
vicinity  at  a  given  time,  and  that  he  had  notified  appellant's  agent  at 
Jacksboro  of  these  facts  prior  to  the  shipment.  It  therefore  stated 
the  law  correctly,  as  we  understand  it  in  this  class  of  cases,  and  the 
charge  requested  was  properly  refused. 

The  sixth  and  last  assignment  in  the  brief  complains  of  the  verdict, 
but  as  it  was  fully  warranted  by  the  evidence,  the  judgment  is  affirmed. 

Afflrmed. 

Writ  of  error  refused. 


Charles  Neblett  v.  McGbaw  &  Brbweb. 

Decided  December  23,  1905. 

1. — ^Building  Contraot — ^Delay  in  Completion — ^Evidence— Charge. 

In  a  suit  for  a  balance  alleged  to  be  due  upon  a  contract  for  the  construc- 
tion of  a  building,  which  contract  stipulated  that  the  building  should  be  com- 
pleted by  a  certain  day  and  that  the  owner  should  be  entitled  to  liquidate<l 
damages  in  a  certain  amount  for  each  day  the  completion  of  the  building  was 
delayed,  provided  the  delay  was  not  caused  by  the  owner,  and  the  owner  plead 
in  reconvention  that  the  completion  of  the  building  was  delayed  twenty-eight 
days  and  prayed  judgment  for  the  damages,  it  was  error  for  the  court  to 
submit  to  the  jury  the  question  whether  or  not  the  delay  was  caused  by  the 
owner  when  there  was  no  evidence  from  which  the  jury  could  find  that  the 
owner  was  responsible  for  the  delay. 

8. — Same— Burden  of  Proof — Quantum  Xemit. 

The  general  denial  of  the  defendant,  the  owner  of  the  building,  imposed 
upon  plaintiffs,  the  contractors,  the  burden  of  pleading  and  proving  that  they 
in  all  respects  complied  with  the  terms  and  stipulations  of  their  contract, 
otherwise  they  would  not  be  entitled  to  recover.  The  facts  of  this  case  do  not 
authorize  a  recovery  upon  quantum  meruit.  The  rights  of  the  parties  must 
depend  upon  the  contract. 

S. — Same— Damages  Pro  Tanto. 

Even  if  the  acts  of  the  owner  or  his  agent  contributed  to  the  delay  in  the 
completion  of  the  building  this  would  not  authorize  a  finding  against  the  owner 
on  the  whole  case,  but  only  pro  tanto  for  the  delay  so  occasioned. 

4. — Cliarge — tissue— Absence  of  Pleading  and  Proof. 

Where  there  was  neither  pleading  nor  proof  that  the  architect  in  charge 
of  the  building  had  ever  extended  the  time  for  the  completion  of  the  same,  it 
was  error  for  the  court  to  submit  this  question  to  the  jury. 

5.*-Pleadi]ig — ^Evidence. 

Where  the  contract  between  the  parties  is  pleaded  by  the  defendant,  the 
plaintiff  may  introduce  the  same  in  evidence. 
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6. — Deolarations — Ret  Gettae. 

Declarations  contemporaneous  with  acts  are  admissible  as  part  of  the 
res  gestae. 

7. — Contract — ^Liquidated  DamageB. 

Where  the  exact  extent  of  one's  damages  in  case  of  a  breach  of  a  contract 
is  incapable  or  at  least  extremely  difficult  of  computation,  and  the  parties, 
probably  with  a  view  to  that  fact,  have  agreed  upon  and  stipulated  for  liqui- 
dated damages,  the  court  will  not  be  warranted  in  treating  auch  provision  as 
a  penalty  rather  than  as  liquidated  damages,  and  the  provision  will  be  enforced. 

Appeal  from  the  County  Court  of  Erath  County.  Tried  below  before 
Hon.  M.  J.  Thompson. 

Oxford  &  Charlton,  for  appellant. — Where  a  recovery  is  sought  upon 
a  building  contract,  the  petition  should  allege  the  terms  of  said  con- 
tract and  show  that  the  plaintiffs  had  complied  with  the  same.  Law- 
rence V.  Simonton,  13  Texas,  220;  Ballard  v.  Anderson,  18  Texas,  385. 

Where  a  clause  in  a  building  contract  provides  that  the  builders  and 
contractors  are  entitled  to  the  time  or  delay  on  such  building  which  is 
caused  by  the  interference,  act  or  neglect  of  the  owner  or  his  agents, 
and  the  plaintiffs,  in  their  petition,  fail  to  allege  that  any  such  delay 
was  caused  by  the  act,  neglect  or  interference  of  the  defendant  or  his 
agents,  and  the  plaintiffs*  petition  fails  to  show  any  damage  or  declare 
for  any  damage  or  rebate  of  time  for  such  act,  neglect  or  interference 
of  the  owner  or  his  agents,  it  is  error  to  admit  testimony  that  one  of 
the  agents  of  the  owner  interfered  with  the  hands  in  the  construction 
of  said  building.  Stewart  v.  Gordon,  65  Texas,  344;  Espey  v.  Heiden- 
heinier  Bros.,  58  Texas,  662. 

The  court  erred  in  permitting  the  plaintiff,  John  McGraw,  while  he 
was  on  the  w-itness  stand  testifying  in  his  own  behalf,  and  over  the  ob- 
jections of  the  defendant,  to  testify  in  the  presence  and  hearing  of  the 
jury,  as  follows :  "I  was  down  stairs  at  the  time  they  came  down  there 
and  reported  the  matter  to  me,  and  said  that  the  reason  why  they  quit 
work  was  the  old  man,  Neblett,  was  bothering  them.  They  quit  work 
for  about  five  or  ten  minutes.  Another  time  they  were  off  the  building 
about  half  a  day.  They  told  me  the  reason  they  quit  that  time  was  be- 
cause old  man  Neblett  was  interfering  with  the  work."  Dwyer  v.  Bas- 
sett,  21  S.  W.  Bep.,  621. 

WTiere,  in  a  building  contract,  the  builders  agree  to  furnish  the 
material  and  perform  the  labor  in  the  construction  of  said  building 
within  a  specified  time,  it  is  negligence  on  the  part  of  the  contractors 
not  to  bind  the  brick  company,  with  whom  they  contract,  to  furnish 
said  brick  within  the  time  specified  in  the  original  contract  with  the 
owner,  and  such  negligence  cannot  be  charged  to  the  owner  of  the  build- 
ing. O'Neil  V.  Davis,  1  Texas  Civ.  App.,  183;  Brandon  v.  Manufac- 
turing Co.,  51  Texas,  121. 

Where  a  building  contract  stipulates  that  the  contractor  or  builder 
should  pay  a  stipulated  sum  per  day  as  liquidated  damages  for  every 
day's  delay  in  the  completion  of  the  building  after  a  certain  date,  and 
the  building  is  not  finished  at  that  date,  the  owner  of  the  building  is 
entitled  to  recover  of  the  contractors  the  amount  named  in  said  con- 
tract as  liquidated  damages,   provided  the  damage  arising  from   the 
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breach  of  the  contract  is  of  such  a  nature  as  not  to  admit  of  proof  of 
the  actual  amount.  Collier  v.  Betterton,  29  S.  W.  Rep.,  467  and  490; 
Mills  V.  Paul,  30  S.  W.  Rep.,  560. 

The  law  requires  the  plaintiff  in  a  civil  suit  to  make  out  his  case 
by  a  preponderance  of  the  testimony,  and  a  charge  which  limits  the 
defendant's  rights  by  tagging  on  an  exception  which  gives  the  plaintiff 
the  right  to  recover,  without  making  out  his  case  by  a  preponderance  of 
the  testimonv,  is  error.  Odom  v.  Woodward,  74  Texas,  41 ;  Evans  v. 
Foster,  79  Texas,  48. 

In  a  suit  upon  a  building  contract,  where  the  issue  of  the  time  of  delay 
in  completing  the  building  becomes  the  essence  of  the  contract,  it  is 
error  for  the  court,  in  its  charge,  to  fail  to  submit  such  issue  to  the 
jury,  and  to  require  them  to  pass  upon  the  fact  as  to  whether  or  not  the 
plaintiffs  were  justified  in  the  delay  of  twenty-eight  days  in  completing 
the  building.    Moore  v.  Moore,  67  Texas,  296. 

The  court  erred  in  the  eighth  paragraph  of  his  charge  to  the  jury, 
wherein  he  charges  the  jury  as  follows :  "If  you  believe  from  the  testi- 
mony that  there  was  an  architect  in  charge  of  said  building,  and  that 
said  architect  extended  the  time  on  said  contract  upon  application  as 
provided  for  by  the  contract,  then,  in  that  event,  you  can  find  for  the 
defendant  for  the  days  extended."  Fort  Worth  &  Denver  Ry.  Co.  v. 
Measles,  81  Texas,  474;  Blanton  v.  Maves,  58  Texas,  428;  Austin  v. 
Talk,  20  Texas,  165;  Lee  v.  Hamilton,  12  Texas,  413;  Schulz  v.  Tess- 
man,  92  Texas,  491 ;  El  Paso  &  N.  W.  Rv.  Co.  v.  McComas,  72  S.  W. 
Rep.,  629. 

The  court  erred  in  the  tenth  paragraph  of  his  charge,  wherein  he 
charged  the  jury  as  follows:  "I  therefore  charge  you  that,  if  you  find 
from  the  evidence  that  there  was  a  delay  in  the  completion  of  said 
building,  and  that  such  delay  was  caused  by  reason  of  a  failure  to  fur- 
nish brick,  and  that  such  failure  was  caused  by  the  negligence  upon  the 
part  of  the  Acme  Press  Brick  Co.,  I  then  charge  you  to  find  whether  the 
Acme  Press  Brick  Co.  was  acting  as  the  agent  of  Plaintiff  or  as  the 
agent  of  defendant  in  furnishing  such  material,  and  if  you  find  that 
said  brick  company  was  the  agent  of  defendant,  then,  by  reason  of  their 
negligence,  the  defendant  can  not  recover  on  his  plea  of  liquidated  dam- 
ages for  the  number  of  days  so  occasioned."  Western  TJ.  Tel.  Co.  v. 
Kendzora,  77  Texas,  257;  Murchinson  v.  Mansnr-Tibbetts  Implement 
Co.,  37  S.  W.  Rep.,  605. 

Nugent  &  Carter,  for  appellees. — The  court  did  not  err  in  permitting 
the  witness,  W.  H.  Brewer,  to  testify  as  set  out  in  appellant's  fourth 
assignment  of  error  and  bill  of  exceptions  number  2,  because  said  testi- 
mony was  admissible  to  show  the  diligence  the  plaintiffs  had  used  in 
obtaining  material  in  compliance  with  their  contract,  and  to  further 
show,  if  the  building  was  delayed,  it  was  from  causes  beyond  their 
control,  and  for  which  they  would  not  be  responsible,  and  that  they 
were  not  in  any  way  negligent  themselves  in  the  premises  and  upon  the 
grounds  stated  by  the  court  in  his  explanations  to  the  bill,  "That  the 
proof  had  developed  that  the  walls  had  been  started  with  the  character 
of  brick  made  by  the  Acme  Press  Brick  Co.,  and  the  architect  refused 
Vol.  XLI.  Civil— 10. 


242  Texas  Civil  Appeals  Reports,  Vol.  41.      [December, 

to  admit  plaintiffs  to  use  other  brick  as  it  would  change  the  color  of  the 
wall/^  and  for  the  additional  reason  that  article  1  of  the  contract  re- 
lied upon  by  defendant  provided  that  the  architects,  Taylor  &  Parr, 
were  the  agents  of  Charles  Neblett,  the  owner,  and  article  7  of  said 
contract  provides  that  the  time  in  said  contract  shall  be  extended  when 
caused  by  the  acts  of  the  owner  or  architects  in  delaying  the  work/' 
HoUis  V.  Chapman,  36  Texas,  5;  Hearne  v.  Garrett,  49  Texas,  624. 

The  court  did  not  err  in  permitting  the  plaintiff,  W.  H.  Brewer,  to 
testify  that  "Mr.  Jesse  Neblett,  at  different  times,  came  to  the  building 
where  the  men  were  at  work  and  interfered  with  the  work,  and  caused 
some  of  the  men  to  stop,"  etc.  Because  plaintiffs  plead  a  quantum 
meruit  and  prayed  for  $560  damages  against  the  defendant,  and  alleged 
in  their  supplemental  petition  that  Mr.  Jesse  Neblett  was  the  agent  of 
Charles  Neblett,  and  that  he  interfered  with  the  construction  of  the 
building,  and  sought  in  this  way  to  show  that  Charles  Neblett,  the  de- 
fendant, had  breached  his  contract,  and  was  not  entitled  to  any  of  the 
benefits  under  said  contract  because  he  had  failed  to  comply  with  the 
same  himself.    Hearne  v.  Garrett,  49  Texas,  624. 

Where  a  party  declares  upon  a  written  contract,  and  also  upon  a 
plea  of  quantum  meruit,  the  jury  may  disregard  the  contract  entirely 
and  render  a  verdict  upon  the  plea  of  quantum  meruit,  and  a  general 
verdict  for  plaintiffs  will  be  applied  to  that  count  in  the  petition  which 
sets  up  a  plea  of  quantum  meruit.  O'Conner  v.  Van  Homme,  Dallam, 
429. 

SPEER,  Associate  Justice. — Appellees  sued  appellant  in  the  Coun- 
ty Court  of  Erath  County  to  recover  the  sum  of  $560,  alleged  to  be  a 
balance  due  them  for  the  construction  of  a  certain  two-story  stone  and 
brick  building.  They  appear  to  have  sued  both  upon  a  contract  and 
upon  a  quantum  meruit.  The  appellant  interposed  general  and  special 
exceptions,  a  general  denial,  and  pleaded  specially  the  written  contract 
between  himself  and  appellees,  and  also  certain  written  agreements  be- 
tween the  parties,  by  which  all  the  alleged  extras  and  changes  for 
which  appellant  sought  a  recovery  had  been  made.  He  further  pleaded 
that  the  contract  stipulated  for  the  completion  of  the  building  by  Au- 
gust 10,  1904,  and  for  liquidated  damages  in  the  sum  of  twenty  dollars 
per  day  for  each  and  every  day  the  building  remained  in  an  unfinished 
state  after  said  date,  and  that  said  building  was  not  completed  until 
the  10th  day  of  September,  1904,  making  a  delay  of  twenty-eight  days, 
for  which  delay,  and  in  pursuance  of  the  terms  of  the  contract,  he  had 
retained  of  the  contract  price  the  sum  of  $560.  He  also  pleaded  in  a 
trial  amendment  that  he  was  actually  damaged  by  reason  of  being  de- 
prived of  his  building  for  the  time  specified,  and  that  he  could  not  spe- 
cifically ascertain  the  actual  damages  resulting  therefrom,  the  facts 
alleged  inducing  this  uncertainty  being  that  he  was  a  merchant,  and 
was  opening  up  a  large  stock  of  goods,  which  he  had  intended  to  place 
within  the  building,  and  in  consequence  of  the  delay  pleaded  was  un- 
able to  place  his  stock  of  goods  upon  the  market  for  the  fall  trade.  By 
supplemental  pleadings  the  appellees  alleged  that  appellant  had  aban- 
doned the  original  contract  and  had  entered  into  other  and  different 
agreements,  and  that  his  agent,  J.  W.  Neblett,  had  hindered  the  work 
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by  causing  the  hands  to  quit  for  a  half  d^y;  that  they  were  delayed 
eighteen  days  waiting  for  brick,  which  delay  was  caused  by  a  strike 
among  the  employes  of  the  Acme  Press  Brick  Company  at  Bennett, 
Texas,  which  company  was  under  contract  to  supply  appellees  with 
brick  for  the  building;  also  certain  other  delays  occasioned  by  changes 
made  in  the  construction  of  the  building  at  the  instance  of  appellant. 

The  cause  was  tried  before  a  jury,  and  resulted  in  a  verdict  and 
judgment  in  favor  of  appellees  for  the  full  amount  sued  for. 

The  court  admitted  evidence  of  the  witnesses  Brewer,  McQraw  and 
Bennett,  to  the  effect  that  appellees  were  delayed  in  the  construction  of 
appellant^s  building  by  reason  of  the  failure  of  the  Acme  Press  Brick 
Company  to  furnish  the  brick  as  fast  as  they  were  needed.  In  his 
charge  he  permitted  the  jury  to  find  whether  or  not  the  Acme  Press 
Brick  Cbmpa'hy  was  acting  as  the  agent  of  appellees  or  as  the  agent  of 
appeliant  in  furnishing  the  brick,  and  authorized  them  to  find  against 
appellant  for  this  item  of  delay  in  the  event  they  found  the  brick  com- 
pany to  be  his  agent.  Article  1  of  the  contract  stipulates  that  appelleeis 
should  provide  all  the  materials  and  perform  all  tlie  work  mentioned 
in  the  specifications  for  the  construction  of  the  building,  and  article  T 
that,  "should  the  contractor  be  obstructed  or  delayed  in  the  prosecution 
or  completion  of  his  work  by  the  act,  neglect,  delay  or  default  of  the 
owner  or  the  architects,  or  of  any  other  contractor  employed  by  tlie 
owner  upon  the  work,  .  .  .  then  the  time  herein  fixed  for  the  comple- 
tion of  tiie  work  shall  be  extended,'^  etc.  The  undisputed  evidence  shows 
that  the  contract  with  the  brick  company  was  made  by  the  contractors, 
the  appellees,  and  not  by  the  owner,  the  appellant.  There  was,  therefore, 
no  evidence  whatever  upon  which  to  sumbit  to  the  jury  the  issue  wheth- 
er or  not  the  brick  company  was  the  agent  of  appellant.  In  giving  this 
charge,  and  in  admitting  the  evidence  referred  to,  all  of  which  tended 
to  charge  appellant  with  the  eighteen  days'  delay  while  waiting  for 
brick,  the  court  committed  error,  for  which  the  case  must  be  reversed. 
Appellees^  contention  that  the  delay  while  waiting  for  brick  should  be 
charged  to  appellant,  because  of  the  refusal  of  the  architect  to  allow 
them  to  obtain  brick  elsewhere  than  from  the  Acme  Press  Brick  Com- 
pany, can  not  be  sustained.  This  refusal  of  the  architect  is  not  alleged 
to  be  an  arbitrary  one,  but  appears  to  have  been  justifiable,  because  any 
change  of  brick  would  have  resulted  in  discoloring  and  materially  in- 
juring the  walls  and  appearance  of  the  building.  The  delay  was,  there- 
fore, in  nowise  attributable  to  the  act,  neglect,  delay  or  default  of  the 
architect.  His  act  was  merely  an  insistence  upon  a  performance  of  the 
contract  according  to  its  spirit. 

The  court's  charge  upon  the  burden  of  proof  is  misleading  as  ap- 
plied to  the  facts  of  this  case.  We  will  here  take  occasion  to  say,  since 
the  cause  must  be  tried  again,  that  appellees'  right  to  recover  in  this 
case  must  be  made  to  depend  upon  their  pleading  and  proving  that 
they  have  in  all  respects  complied  with  the  terms  of  their  contract  with 
appellant,  and  this  embraces  the  allegation  and  proof,  either  that  they 
completed  the  building  within  the  time  stipulated  in  the  contract,  or 
that  their  delay  is  excused  by  some  of  the  terms  thereof,  as,  for  instance, 
the  act,  neglect,  delay  or  default  of  the  owner  or  the  architects,  and  then 
only  in  the  event  they  have  properly  claimed  such  extension.    The  gen- 
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eral  denial  of  appellant  imposes  this  burden  upon  appellees.  (Altgelt 
V.  Emilienburg,  64  Texas,  150.) 

We  find  nothing  in  the  evidence  that  would  authorize  a  recovery  by 
appellees  upon  a  quantum  meruit.  It  is  not  a  case  for  the  application  of 
that  wholesome  principle  which  allows  one  to  recover  the  reasonable 
value  of  work  actually  done,  when  he  is  prevented  by  the  wrongful  act 
of  the  other  from  complying  with  the  terms  of  his  contract.  Here,  the 
contract  itself  speaks  to  the  very  point  as  to  the  rights  of  the  parties 
in  the  event  the  owner  or  his  agent  hinders  or  (delays  the  work,  or  causes 
changes  to  be  made  in  the  construction  of  the  building.  It  being  true, 
then,  that  appellees  are  not  entitled  to  recovery  unless  they  have  proved 
a  performance  of  the  contract,  or  justified  the  delay  under  the  terms 
of  the  contract,  it  was  error  for  the  court  to  impose  upon  appellant  the 
burden  of  establishing  his  claim  for  liquidated'  damages.  ^  The  burden 
in  the  case  is  upon  appellees  to  establish  an  indebtedness  against  appel- 
lant according  to  the  terms  of  their  contract.  Failing  to  me^t  this 
burden,  the  appellant  would  be  entitled  to  a  judgment  without  proof  of 
any  character,  under  the  familiar  rule  that  the  burden  of  proof  is  upon 
a  plaintiff  to  make  out  his  case.  It  is  not  a  case  of  reconvention  for 
damages,  as  appellees  and  the  court  seem  to  have  considered  it. 

The  seventh  paragraph  of  the  court's  charge  is  misleading,  in  that  it 
required  a  finding  against  appellant  if  the  building  was  delayed  by  the 
wrongful  acts  of  himself,  his  agents,  or  any  person  acting  for  him. 
There  is  some  evidence  which  goes  to  show  that  some  of  the  delays  were 
due,  within  the  meaning  of  the  contract,  to  the  wrongful  acts  of  appel- 
lant's agent,  but  this  fact  would  not  require  a  finding  against  appellant 
upon  the  whole  case,  but  only  pro  tanto  for  the  delay  so  occasioned  by 
him  or  his  agent. 

The  court  also  erred  in  the  eighth  paragraph  of  his  charge,  wherein 
the  following  was  given  to  the  jury :  "If  you  believe  from  the  testimony 
that  there  was  an  architect  in  charge  of  said  building,  and  that  said 
architect  extended  the  time  on  said  contract  upon  application  as  pro- 
vided for  by  the  contract,  then,  in  that  event,  you  can  not  find  for  the 
defendant  for  the  days  extended.'*  There  was  neither  pleading  nor 
proof  that  the  architects  in  charge  of  the  building  had  ever  extended  the 
time,  and  it  was,  therefore,  error  to  submit  this  issue.  It  may  be  ob- 
served in  passing,  however,  that  under  the  terms  of  the  contract  appel- 
lees would  not  be  entitled  to  claim  an  extension  of  time  from  whatever 
cause  without  having  made  an  application  therefor  to  the  architects  in 
the  manner  pointed  out  in  the  contract. 

There  was  no  error  in  permitting  the  appellees  to  introduce  in  evi- 
dence the  written  contract  between  the  parties,  since  the  same  was  spe- 
cially pleaded  by  appellant  if  not  by  appellees.  Nor  was  there  error  in 
admitting  the  evidence  of  the  witnesses  Brewer  and  McGraw  as  to  what 
the  workmen  said  to  them  about  "old  man  Neblett's"  interfering  with 
their  w^ork  on  the  building.  The  court's  explanation  to  the  bill  shows 
that  the  statements  were  so  nearly  contemporaneous  with  the  act  of  in- 
terference as  to  be  a  part  of  the  res  gestae. 

Under  the  allegations  contained  in  appellant's  answer,  which  appear 
to  he  supported  by  his  evidence,  the  exact  extent  of  his  actual  damages 
is  incapable,  or,  at  least,  extremely  difficult,  of  computation,  the  par- 
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ties  to  the  contract  having  expressly  stipulated  that  the  sum  of  twenty 
dollars  per  day  for  each  and  every  day  the  building  remained  in  an  un- 
finished state  after  August  10,  1904,  should  be  assessed  against  the  eon- 
tractors  as  liquidated  damages,  and  to  be  paid  out  of  money  due,  or  to 
become  due,  to  them,  we  would  not  be  warranted  in  treating  the  pro- 
vision as  a  penalty  rather  than  as  liquidated  damages.  The  very  diffi- 
culty adverted  to  may  have,  and  presumably  did,  enter  into  the  consid- 
eration of  the  parties  in  agreeing  upon  this  sum  as  liquidated  damages, 
to  be  retained  by  appellant  in  the  event  he  was  deprived  of  the  use  of 
his  store  building  beyond  August  10,  for  the  purpose  of  opening  up  and 
displaving  his  stock  of  goods.  (Collier  v.  Betterton,  8  Texas  Civ.  App., 
484,  29  S.  W.  Rep.,  467;  s.  c,  29  S.  W.  Rep.,  490;  Eakin  v.  Scott,  70 
Texas,  442;  Brown  Iron  Co.  v.  Norwood,  69  S.  W.  Rep.,  253.)  The 
ruling,  therefore,  of  the  court  in  excluding  appellant's  evidence  of 
actual  damages,  would  be  harmless,  since  he  is  entitled  to  recover,  if 
anything,  the  stipulated  damages  of  twenty  dollars  per  day. 

While  we  have  not  discussed  seriatim  the  numerous  assignments  of 
error  presented  by  appellant,  we  have  expressed  our  views  upon  all  the 
issues  raised. 

For  the  errors  indicated  the  judgment  is  reversed,  and  the  cause  re- 
manded for  another  trial. 

Reversed  and  remanded. 


St.  Louis  and  Southwestern  Railway  Company  op  Texas  v.  A.  N, 

Bryson. 

Decided  December  23,  1905. 

1.— Croit-Examination — ^Pertinent  duestions. 

In  a  suit  for  personal  injuries  a  witness  for  the  defendant  testified  by 
deposition  that  the  general  reputation  of  the  plaintiff  for  industry  and  energy 
was  bad.  In  answer  to  cross-interrogatories  he  gave  the  name  of  a  person 
whom  he  had  heard  say  that  the  plaintiff  did  not  like  to  do  hard  work.  Plain- 
tiff then  placed  the  person  named  on  the  stand  and  proved  by  him  that  he 
made  no  such  statement.  Held,  if  the  testimony  of  defendant's  witness  as  to 
the  reputation  of  plaintiff  was  relevant  and  material,  the  impeaching  testimony 
waa  also  relevant  and  material. 

2. — ^Admission  of  Testimony — ^Harmless  Error. 

Where  the  incompetency  of  the  members  of  the  train  crew  was  not  made 
a  ground  of  recovery,  the  admission  of  testimony  as  to  their  incompetency  was 
not  cause  for  reversal  when  the  court  did  not  submit  such  issue,  and  there 
was  other  testimony  to  the  same  effect  admitted  without  objection. 

3. — ^Refusal  of  Special  Charg^e — Omisiion  of  Issuet. 

It  is  not  error  to  refuse  a  special  charge  directing  the  jury  to  find  for 
the  defendant  when  said  charge  does  not  include  all  the  issues  of  negligence 
relied  on  by  plaintiff. 

Appeal  from  the  District  Court  of  Tarrant  County.    Tried  below  he- 
fore  Hon.  Mike  E.  Smith. 

E.  B.  Perkins,  Spoonts  t^  Thompson  and  J.  H.  Barwise,  Jr,,  for  ap- 
pellant. 
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F.  E,  Albright  and  R,  L,  Carlock,  for  appellee. 

CONNER,  Chief  Justice. — The  appellee,  Bryson,  instituted  this 
suit  in  the  District  Court  of  Tarrant  County  against  appellant  to  re- 
cover damages  for  personal  injuries  specified  in  his  petition.  He  al- 
leged that  at  the  time  he  was  engaged  in  unloading  a  car  of  cord-wood, 
standing  upon  a  track  customarily  and  commonly  used  as  an  unloading 
track;  that  while  so  doing  a  switch  crew,  without  giving  warning  of 
their  approach,  and  while  the  employes  of  appellant  engaged  in  switch- 
ing knew,  or,  by  the  exercise  of  ordinary  care,  would  have  known,  that 
appellee  was  in  the  car,  negligently  caused  a  car  they  were  operating  to 
be  coupled  to  the  car  within  which  appellee  was  at  work,  suddenly  mov- 
ing the  latter,  and  causing  appellee  to  be  violently  thrown  do^vn  and  in- 
jured. It  was  alleged  that  the  employes  of  appellant  were  negligent  in 
making  the  coupling  with  unnecessary  force,  and  without  giving  warn- 
ing of  their  approach.  The  trial  resulted  in  a  judgment  for  appellee 
in  the  sum  of  $500. 

Upon  the  trial,  appellant,  among  other  things,  read  in  evidence  the 
deposition  of  one  Roy  McLennan,  who  testified  in  answer  to  interroga- 
tories propounded  to  him,  "that  he  knew  appellee's  general  reputation 
as  to  industry  and  energy,  and  that  it  was  bad.  That  he  was  not  re- 
garded as  an  industrious  person,  but  rather  the  reverse;  that  the  ap- 
pellee was  a  lazy  man,  and  one  never  known  to  do  much  hard  work, 
and  was  shiftless."  Appellee,  by  one  of  his  cross-interrogatories,  asked 
the  witness  to  state  who  he  had  ever  heard  say  that  he,  appellee,  was  a 
person  who  did  not  like  to  do  hard  work,  in  response  to  which  the  wit- 
ness answered :  "I  think  I  have  heard  Mr.  A.  C.  Bowles  of  Speegleville 
say  that  Mr.  Bryson  was  a  fellow  who  did  not  like  to  do  hard  work." 
In  this  state  of  the  proof,  appellee  then  placed  upon  the  stand  the 
witness  A.  C.  Bowles,  and  asked  him:  "Did  you  ever  tell  Roy  Mc- 
Lennan that  Mr.  A.  N.  Bryson  was  a  fellow  who  was  shiftless  and  did 
not  like  to  do  hard  work,  and  was,  generally,  no  account?"  To  which 
the  witness  answered:  "I  never  did."  Appellee  then  asked:  "You 
say  you  did  not?"  The  witness  answered,  "No,  sir."  He  was  then 
asked:  "Did  you  have  any  conversation  like  that  with  him?"  To 
which  the  witness  answered,  "No,  sir."  Appellant  objected  to  this  tes- 
timony of  A.  C.  Bowles  on  the  ground  that  it  was  an  effort  on  the  part 
of  appellee  to  contradict  and  impeach  appellant's  witness  on  an  imma- 
terial and  subordinate  issue,  and  the  court's  refusal  to  sustain  such  ob- 
jection ife  made  the  ground  of  appellant's  first  assignment  of  error.  It 
seems  quite  apparent  to  us  that  there  is  no  force  in  appellant's  conten- 
tion. If  evidence  of  appellee's  general  reputation  in  the  respect  in- 
quired about  in  the  interrogatories  to  McLennan  was  relevant  to  any 
of  the  issues  in  the  case,  and  appellant  is  surely  not  in  position  to  ques- 
tion this,  then  it  was  permissible  for  appellee,  upon  cross-examination, 
to  inquire  of  the  witness  the  names  of  persons  upon  whose  statement 
he  predicated  his  knowledge  of  the  bad  reputation  of  appellee,  and  to 
prove,  if  he  could  do  so,  by  the  persons  wliose  names  were  given,  that 
they,  in  fact,  made  no  such  statements  as  had  been  imputed  to  them. 
The  issue  in  this  respect  was  not  collateral  and  immaterial  in  the  sense 
forbidding  snch  proof.     It  pertinently  and  clearly  related  to  the  very 
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issue  involved  in  the  statement  of  the  witness  that  appellee^s  general 
reputation  was  bad.    We  think  the  assignment  must  be  overruled. 

We  find  nothing  reversible  in  the  action  of  the  court  in  permitting 
appellee  to  prove  by  the  witness  Harold  that  the  engineer  in  charge  of 
the  engine  was  an  extra  man,  and  that  White,  one  of  the  switch  crew, 
was  a  new  man.  The  objection  to  this  testimony  is  that  there  was  no 
allegation  in  appellee's  pleading  raising  the  issue  of  the  incompetency 
of  the  crew  doinsr  the  switching.  While  it  is  true  that  negligence  in  the 
employment  of  the  members  of  the  crew  was  not  made  a  ground  of  re- 
covery, the  court  submitted  no  such  issue,  and  we  fail  to  see  how  appel- 
lant could  be  prejudiced  by  proof  of  any  of  the  circumstances  actually 
existing  and  entering  into  the  occurrence  which  resulted  in  the  injury. 
But,  if  inadmissible,  the  same  proof  in  substance  was  made  without  ob- 
jection by  other  witnesses.  For  instance,  Pat  Bums,  who  testified  in 
behalf  of  the  appellant,  among  othrr  things,  says:  "I  had  gone  to 
work  for  Cotton  Belt  that  same  morning;  don't  remember  when  White 
came  on  to  work.  Think  it  was  at  eleven  or  twelve  o'clock  that  day, 
but  I  am  not  sure.  We  were  both  new  men."  C.  C.  Harold,  also  a  wit- 
ness for  appellant,  among  other  things,  testified  that  Patterson,  the  en- 
gineer in  charge  of  the  switch  engine  at  the  time,  was  "an  extra  man 
here  in  this  yard."     The  third  assignment  is  accordingly  overruled. 

In  the  fourth  assignment  complaint  is  made  of  the  court's  refusal 
to  give  the  following  special  charge  requested  by  appellant:  "Before 
you  can  find  for  the  plaintiff  in  this  case,  you  must  believe  from  the 
testimony  either  (1)  that  the  operatives  in  charge  of  the  engine,  or 
those  in  charge  of  the  work,  or  some  of  them,  knew  of  the  presence  of 
the  plaintiff  in  the  car  at  the  time  of  the  coupling  in  question,  or  (2) 
you  must  find  and  believe,  from  the  testimony,  that  such  operatives,  or 
some  of  them,  ought,  by  the  exercise  of  ordinary  care  and  prudence, 
considering  all  the  facts  and  circumstances  shown  in  the  testimony, 
to  have  known  of  his  presence  in  the  car  at  said  time,  and  if  the 
testimony  fails  to  so  show,  then  it  is  your  duty,  under  the  law,  to  find 
for  the  defendant,  and  so  say  in  your  verdict."  We  think  this  charge 
properly  refused,  if,  for  no  other  reason,  because  it  excludes  other 
grounds  of  negligence  upon  which  appellee  bases  his  cause  of  action. 
If  it  be  conceded  that  appellant  was  without  negligence  in  the  respects 
pointed  out  in  the  special  charge,  nevertheless,  if  negligence  in  failing 
to  give  proper  warning,  and  in  making  an  unnecessary,  forceful  coup- 
ling, was  established,  as  charged,  and  injury  to  appellee  proximately  re- 
sulted therefrom,  then  appellee  would  be  entitled  to  recover. 

Under  the  remaining  assignment,  appellant  insists  that  the  verdict 
is  excessive.  We  think  it  sufficient  to  say  that  the  evidence  has  been 
considered,  and  we  find  but  little  therein  to  justify  the  contention. 
Appellee  testified  to  the  effect  that,  by  reason  of  the  collision,  he  was 
thrown  backward,  and  fell  with  much  force  upon  his  back;  that  he  was 
severely  injured  in  the  small  of  his  back;  that  he  was  confined  to  his 
bed  and  under  the  treatment  of  a  physician  for  a  period  of  about  one 
month;  that  he  has  never  entirely  recovered  from  his  injuries;  that  he 
suffered  great  pain,  and  otherwise  described  his  injuries,  so  as  to  fully 
support  the  verdict. 

The  verdict  is  not  otherwise  quostionorl,  nnd  wo  find  that  the  mate- 
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rial  allegations  of  appellee's  petition  are  supported  by  the  evidence,  and, 
finding  no  error  pointed  out  in  the  assignments,  the  judgment  is  in  all 
things  aflSnned. 

Affirmed. 
Writ  of  error  refused. 


J.  H.  Cage  v.  W.  T.  Patton. 

Decided  December  23,  1905. 

1. — ^Landlord  and  Tenant — Contract  in  Writing — ^Kistake— Parol  Evidence. 

Although  a  tenant  holds  under  a  written  contract  of  lease  it  is  competent 
for  the  landlord  to  show,  under  proper  pleading,  that  the  tenant  took  posses- 
sion under  a  parol  contract,  and  that  the  written  contract  was  made  only  for 
the  purpose  of  putting  the  parol  contract  into  more  enduring  form,  and  that 
by  mistake  or  inadvertence  a  provision  in  the  original  parol  contract,  con- 
cerning the  right  of  the  landlord  to  remodel  the  building,  was  omitted  from  the 
written  contract. 

2. — Charge— Discretion  of  Jury. 

Suggested,  that  a  jury  should  not  be  charged  that  they  may  return  a 
verdict  for  any  sum,  not  to  exceed  the  amount  alleged,  that  they  might  find, 
"in  their  discretion." 

Appeal  from  the  County  Court  of  Erath  County.  Tried  below  be- 
fore Hon.  L.  N.  Frank. 

M.  L.  Jackson  and  Daniel  £  Ferguson,  for  appellant. 

Martin  &  Oeorge,  for  appellee. — The  court  did  not  err  in  refusing 
to  admit  the  testimony  of  B.  C.  Cage,  to  the  effect  that  he  rented  the 
premises  to  W.  T.  Patton  under  a  verbal  lease,  and  reserved  the  riglit 
to  enter  and  improve  the  premises,  because  the  petition  for  injunction 
alleges  that  the  lease  contract  was  made  by  correspondence  in  writing, 
and  because  the  lease  was  in  writing,  and  the  evidence  offered  sought 
to  change  the  terms  of  the  written  contract.  86  Texas,  p.  437;  Gale 
Mfg.  Co.  v.  Finkelstein,  59  S.  W.  Kep.,  572;  May  v.  San  Antonio  & 
A.  P.  Town  Site  Co.,  83  Texas,  505. 

The  court  did  not  err  in  the  third  paragraph  of  his  charge  to  the 
jury  because,  if  there  was  error,  it  w^as  one  of  omission,  and  not  of  com- 
mission, and  if  Cage  desired  the  measure  of  damages  to  be  given  more 
fully  to  the  jury,  he  should  have  asked  the  court  to  have  done  so  by 
special  charge,  as  the  law  does  not  require  the  court  to  charge  the  jury, 
and  there  was  no  error  as  far  as  the  charge  wont.  Gulf,  C.  &  S.  F.  Bv. 
Co.  v.  Jones,  1  Texas  Civ.  App.,  375 ;  BeVry  v.  Texas  &  N.  0.  Ry.  Co., 
72  Texas,  620;  Hocker  v.  Day,  80  Texas,  529;  Walker  v.  Brown,  66 
Texas,  556;  Rev.  Civ.  Stats.,  art.  1316. 

CONNER,  Chief  Justice. — Appellant  instituted  this  suit  for  a 
writ  of  injunction  to  restrain  appellee  from  interfering  with  workmen 
employed  to  remodel  the  front  of  a  stone  building  owned  by  appellant 
and  at  the  time  occupied  by  appellee  as  a  tenant.  The  writ  issued  as 
prayed  for.     Appellant  completed  the  alteration  and  rebuilding  under- 
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taken,  after  which  the  case  was  tried  before  a  jury  in  the  County  Court 
upon  issues  presented  by  appellee  in  a  plea  of  reconvention,  the  court 
peremptorily  instructing  the  jury  that  appellant  had  failed  in  estab- 
lishing his  suit  for  injunction.  Appellee  in  reconvention,  among  other 
things,  answered  that  his  occupancy  of  the  building  was  by  virtue  of  a 
written  lease,  attached  as  an  exhibit  to  his  answer,  and  that,  by  the 
terms  thereof,  appellant  was  not  given  the  right  to  interfere  with  ap- 
pellee's possession  in  the  manner  he  did ;  that  by  tearing  down  the  front 
of  the  building,  and  rebuilding  the  same,  his  business  as  a  retail  liquor 
dealer  had  been  injured,  in  that  dust  and  dirt  had  entered,  customers 
had  been  driven  and  kept  therefrom,  and  other  resulting  injury  done. 
By  supplemental  petition  appellant  alleged  that  appellee  had  entered 
under  a  verbal  lease,  by  the  terms  of  which  the  right  to  change  the 
front  of  the  building,  as  done,  had  been  reserved,  and  that  the  written 
contract  introduced  and  relied  upon  by  appellee  had  been  written  with 
the  purpose  of  merely  embodying  the  oral  contract  in  writing,  and  that 
the  reservation  mentioned  had  been  inadvertently  omitted  by  the 
scrivener.  The  trial  resulted  in  a  verdict  and  judgment  for  appellee 
on  his  cross-action  in  the  sum  of  one  hundred  and  fifty  dollars,  and 
hence  this  appeal. 

Upon  the  trial  appellant  offered  the  testimony  of  B.  C.  Cage,  to  the 
effect  that,  as  agent  for  appellant,  he  had  verbally  leased  the  building 
in  controversy  to  appellee,  and  that  in  said  verbal  lease  he  reserved  the 
right  to  reconstruct  the  front  of  the  building  involved  in  the  contro- 
versy during  the  pendency  of  the  term,  which  was  for  one  year.  He 
also  sought  to  show  by  the  same  witness,  in  substance,  that  at  the  time 
appellee  entered  the  premises  he  did  so  under  said  verbal  lease,  and  ac- 
cepted a  written  receipt  for  one  month's  rent  then  by  him  paid,  in  which 
receipt  appeared  the  stipulation  that  appellant  reserved  the  right  to 
reconstruct  the  front  of  the  building  in  controversy  during  the  pendency 
of  appellant's  lease.  Appellant  also  sought  to  show  by  M.  L.  Jackson, 
who  was  the  scrivener  who  wrote  the  written  lease  relied  on  by  ap- 
pellee, that,  previous  to  the  execution  thereof  and  preliminary  thereto, 
appellee  exhibited  to  the  said  witness  the  receipt  mentioned  above,  and 
then  declared  that  it  was  "a  good  enough  contract  for  him."  All  of  the 
foregoing  testimony  offered  by  appellant  was  rejected  by  the  court  on 
the  ground  urged  by  appellee,  that  the  written  contract  excluded  all 
previous  negotiations  and  contracts  between  the  parties.  We  think 
that,  in  so  doing,  the  court  was  led  into  error.  It  seems  undisputed 
that  appellee  entered  under  parol  contract  of  lease  for  the  term  of  one 
year.  It  is  not  contended  that  the  written  contract  embodies  different 
terms  in  respects  other  than  the  feature  of  the  reservation  relied  upon 
by  appellant,  and  it  seems  to  us  clear  that  the  proof  tends  to  show  that 
the  written  contract  was  made  with  the  purpose  merely  of  putting  the 
contract  previously  made  into  more  enduring  form,  and  that  the  evi- 
dence offered  by  appellant,  as  above  detailed,  plainly  tended  to  sup- 
port the  issue  presented  by  him  in  his  pleading,  that  the  reservation 
made  in  the  parol  contract  was  omitted  from  the  written  contract  by 
inadvertence  or  mistake  of  the  person  who  reduced  it  to  writing. 

In  view  of  another  trial,  we  suggest  that  the  jury  be  not  again  per- 
mitted, as  was  done  in  the  third  paragraph  of  the  court's  charge,  to  as- 
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ses8  damages,  at  any  sum  not  to  exceed  the  amount  alleged  that  they 
might  find  "in  their  discretion." 

But,  for  the  errors  discussed,  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


Texas  and  Pacific  Railway  Company  v.  J.  W.  Dishman. 

Decided  December  23,  1905. 

1. — Shipment  of  Stock — ^Xeasnre  of  Damages. 

In  a  suit  for  damages  to  a  shipment  of  horses  it  was  not  error  to  refuse 
to  allow  the  defendant  to  prove  by  the  plaintiff  on  cross-examination  what  the 
plaintiff  paid  for  the  horses  just  prior  to  shipment,  when  it  was  undisputed 
that  the  horses  had  a  market  value  at  their  destination.  Plaintiff's  damage  is 
the  difference  in  market  value  of  the  horses  in  an  injured  and  uninjured  con- 
dition at  their  destination. 

2. — ^Litigions  Plaintiff — ^Immaterial  Fact. 

It  was  not  error  for  the  court  to  refuse  to  allow  defendant  to  prove  by 
plaintiff  on  cross-examination  that  he  had  had  a  number  of  suits  against  the 
defendant  and  at  that  time  had  one  pending  on  appeal.  This  testimony  was 
immaterial  and  did  not  tend  to  prove  any  issue  in  the  case. 

8. — Special  Charges  Properly  Refused. 

Requested  charges  considered,  and  held  properly  refused  because  not  war- 
ranted by  the  pleading  or  evidence. 

Appeal  from  the  District  Court  of  Taylor  County.  Tried  below  be- 
fore Hon.  J.  H.  Calhoun. 

«/.  M,  Wagstaff  and  T,  P.  Davidson,  for  appellant. — The  appellee  hav- 
ing testified,  in  the  direct  examination,  that  the  horses  loaded  at  Fort 
Worth,  Texas,  would  have  been  worth  in  the  market  at  Memphis,  Tenn., 
if  they  had  arrived  there  in  good  condition,  from  $75  per  head  to  $125 
per  head,  it  was  competent  to  prove,  on  cross-examination,  that  these 
horses  were  bought  on  the  market  in  Fort  Worth,  Texas,  for  $22.50  per 
head,  for  the  purpose  of  discrediting  the  testimony  of  plaintiff,  and  for 
the  purpose  of  tending  to  show  the  market  value  at  Memphis,  Tenn., 
was  not  as  great  as  the  appellee  testified  it  was.  Gulf,  C.  &  S.  F.  Rv. 
Co.  V.  Anson,  82  S.  W.  Rep.,  785. 

The  appellant  had  the  right  to  contract  with  the  plaintiff  for  the 
loading  of  his  stock,  and  having  contracted  that  the  defendant  would 
not  be  responsible  for  the  stock  being  improperly  loaded,  and  there 
being  evidence  of  the  fact  that  the  stock  were  improperly  loaded,  the 
charge  requested  should  liave  been  given,  as  under  the  contract  defend- 
ant would  not  be  lia])le  for  the  stock  being  improperlv  loaded.  Texas 
&  Pac.  Ry.  Co.  v.  Edins,  83  S.  W.  Rep.,  253 ;  Missouri  Pac.  Rv.  Co.  v. 
Edwards,  78  Texas,  313. 

The  court  erred  in  refusing  special  instruction  number  2,  requested 
by  the  defendant,  as  follows:  "If  you  believe,  from  the  evidence  in 
this  case,  that  the  stock  loaded  October  22,  1903,  at  Union  Stockyards, 
were  loaded  by  the  stockyards  employes,  and  not  by  any  agent  or  em- 
ploye of  defendant,  or  anyone  eniployod  ])y  defendant,  then,  in  that 
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event,  you  will  not  find  against  defendant  any  damages,  if  any,  that 
may  have  occurred  to  the  stock  by  reason  of  the  car  not  being  properly 
sanded,  if  you  believe  the  car  was  not  properly  sanded/^  Texas  &  Pac. 
Ry.  Co.  V.  Edins,  83  S.  W.  Rep.,  253 ;  Missouri  Pac.  Rv.  v.  Edwards,  78 
Texas,  313;  Texas  Cent.  Ry.  v.  O'Loughlin,  72  S.  \V.  Rep.,  610. 

Cunningham  &  Oliver,  for  appellee. — The  testimony  showing  there 
was  a  market  value  for  the  stock  in  question  at  Memphis,  Tennessee, 
the  place  of  destination,  the  court  did  not  err  in  refusing  to  permit  ap- 
pellant to  prove  the  price  paid  for  the  stock  in  question  at  Port  Worth, 
Texas.  Plaintiff,  J.  W.  Dishman,  testified  as  follows:  "I  had  shipped 
stock  to  Memphis  previous  to  that  time.  I  know  the  market  value  of 
the  horses  in  question  at  Memphis  at  the  time  they  arrived  there. 
If  they  had  reached  Memphis  with  only  such  damage  as  ordinarily 
occurs  in  shipping  them  their  market  value  would  have  been  from 
$55  to  $100  apiece.*'  Defendant  offered  no  proof  as  to  their  market 
value  at  Memphis.  Missouri,  K.  &  T.  Ry.  Co.  v.  Dilworth,  95  Texas, 
332,  333;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jackson  &  Edwards,  14  Texas 
Ct.  Rep.,  100. 

SPEER,  Associate  Justice. — This  suit  was  instituted  in  the  Dis- 
trict Court  of  Taylor  County  in  February,  1904,  and  is  an  action  for 
damages  for  rough  handling  and  delay  in  transporting  a  car  of  horses 
from  Fort  Worth  to  Texarkana,  Texas.  The  final  destination  of  the 
horses  was  Memphis,  Tennessee,  and  this  fact  was  known  by  the  de- 
fendant, Texas  &  Pacific  Railway  Company.  The  defendant  pleaded 
specially  that  the  horses  were  shipped  on  written  contract,  and  that  the 
plaintiff  agreed  to  hold  it  harmless  by  reason  of  the  stock  being  over- 
loaded or  improperly  loaded,  and  further,  that  the  plaintiff  undertook 
to  load  the  stock  and  put  too  many  head  in  the  car,  by  reason  of  which 
negligence  the  horses  were  injured.  There  was  a  trial  in  April,  1905, 
resulting  in  a  judgment  in  favor  of  the  plaintiff  in  the  sum  of  $741, 
from  which  judgment  this  appeal  had  been  perfected. 

We  hold  there  was  no  error  in  refusing  to  permit  the  appellant  to 
prove  by  the  appellee,  on  his  cross-examination,  that  he  only  paid  $22.50 
per  head  for  the  horses  in  the  shipment  upon  the  market  at  Fort 
Worth  just  prior  to  the  shipment.  There  is  no  question  but  that  the 
horses  are  shown  to  have  had  a  market  value  at  Memphis,  Tennessee, 
their  destination,  and,  this  being  true,  appellee's  damage  is  to  be  mea- 
sured by  the  well-known  rule  applicable  to  cases  of  this  character;  that 
is,  the  difference  between  the  market  value  of  the  animals  in  an  injured 
and  uninjured  condition.  His  damages  are  the  same  whether  his  stock 
originally  cost  him  much  or  little.  The  fact  that  they  may  have  cost 
him  only  $22.50  per  head  at  Fort  Worth  in  no  way  tends  to  prove  their 
market  value  at  Memphis,  Tennessee,  and  evidence  of  this  fact  was, 
therefore,  properly  excluded.  (Missouri,  K.  &  T.  Ry.  Co.  v.  Dilworth, 
95  Texas,  327.)  A  different  rule  with  respect  to  the  admission  of  such 
evidence  may  obtain  where  the  injured  animals  are  not  shown  to  have 
a  market  value.  (Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Anson,  82  S.  W.  Rep., 
785;  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Jackson  &  Edwards,  14  Texas  Ct.  Rep., 
100.) 
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Appellee,  while  testifying  in  his  own  behalf,  on  cross-examination, 
was  asked  if  he  had  not  had  a  great  number  of  suits  against  appellant 
company,  and  did  not  have  at  that  time  one  pending  on  appeal,  in  addi- 
tion to  the  present  suit.  He  would  have  answered  that  he  had  had  a 
number  of  suits  against  appellant,  and  also  had  one  on  appeal  at  that 
time,  but,  upon  objection  of  appellee  that  the  same  was  immaterial 
and  did  not  tend  to  prove  any  issue  in  the  case,  the  court  excluded  the 
evidence.  In  this  w^e  think  there  was  no  error.  It  is  insisted  by  appel- 
lant that  this  testimony  should  have  been  admitted  for  the  purpose  of 
showing  intent  and  good  faith  in  bringing  the  suit,  and  for  the  purpose 
of  showing  bias  or  feeling  against  defendant.  The  first  contention  is 
evidently  frivolous,  for  whatever  appellee's  intent  or  good  faith  in 
bringing  the  suit  may  have  been,  it  would  not  affect. his  right  to  a  re- 
covery if  he  stated  and  proved  a  good  cause  of  action.  Nor  was  the 
evidence  admissible  for  the  purpose  of  showing  bias  or  feeling  against 
appellant.  Necessarily,  a  plaintiff  in  an  action  is  interested,  and  to 
that  extent  stands  discredited  before  the  jury.  Proof,  therefore,  that 
appellee  had  other  suits  against  appellant  would  add  nothing  to  the 
established  fact  that  he  had  cause  for  bias  against  appellant.  In  Carr 
V.  Smith  (39  S.  E.  Rep.,  831)  this  question  is  discussed  in  the  follow- 
ing language:  "It  is  said  that  the  rule  (forbidding  inquiry  into  col- 
lateral issues)  is  relaxed  in  cases  when  the  cross-examination  relates  to 
collateral  matters  that  tend  to  show  the  temper,  disposition  or  bias  of 
the  witness  cross-examined.  But  in  this  instance  the  rule  can  not  be 
said  to  be  relaxed,  for  the  witness  is  one  of  the  parties  to  the  suit  him- 
self, and  might  naturally  be  expected  to  have  feeling  in  the  suit  and 
its  results.  .  .  .'' 

There  was  no  error  in  refusing  appellant's  special  instruction  number 
1,  because  it  sought  to  have  the  jury  find  against  appellee  if  the  car  in 
which  his  horses  were  shipped  was  improperly  bedded,  when  it  had 
neither  pleaded  nor  proved  that  appellee  had  undertaken  to  bed  tlie  car 
for  such  shipment.  The  court,  in  his  general  charge,  seems  to  have 
followed  more  closely  the  pleading  and  evidence  of  appellant,  upon  the 
issue  of  appellee's  duty  to  properly  load  the  car,  than  did  the  special 
charge  referred  to. 

There  is  nothing,  either  in  the  pleadings  or  evidence,  that  would  have 
justified  the  court  in  giving  appellant's  special  instruction  number  2, 
to  the  effect  that  it  would  be  relieved  of  liability  if  the  stockyards  em- 
ployes, at  the  Union  Stockyards  in  Fort  Worth,  improperly  sanded  the 
car  preparatory  to  loading  and  shipping  these  horses. 

All  assignments  of  error  are  overruled,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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The  State  of  Texas  bx  bel.  v.  Percy  Larkin  et  al. 

Decided  December  23,  1905. 

1. — ^Amendatory  Act — ^Title — ^Article  S,  Seetlon  S6,   of  the  Conititntlon  Con- 
ttmed. 

Article  397  of  the  Revised  Statutes  of  1895  was  amended  by  an  Act 
entitled  "An  Act  to  amend  article  397,  chapter  2,  title  18,  of  the  Revised  Civil 
Statutes  of  the  State  of  Texas,  relating  to  cities  and  towns  and  the  election 
of  its  officers."  The  amendment  relates  to  the  same  subject  matter  as  the 
original  article,  and  provides,  in  addition,  that  such  towns  and  cities  as  contain 
over  200  and  less  than  5,000  inhabitants,  and  which  have  been  incorporated 
under  special  Act  of  the  I^egislature,  and  whose  offices  have  been  vacated  for 
ten  years  shall  not  again  elect  officers.  Held,  that  the  amendment  is  within 
the  subject  matter  of  the  original  article  and  germane  thereto.  If  the  title  of 
an  Act  fairly  ^ives  reasonable  notice  of  the  subject  matter  of  the  statute  it 
meets  the  requirements  of  the  Constitution. 

2. — Same — ^Repealing  Clanae. 

The  repeal  of  a  statute  on  a  given  subject  is  properly  connected  with  the 

subject  matter  of  a  new  statute  on  the  same  subject,  and  the  repealing  clause 

is  valid,  although  the  title  is  silent  on  that  subject. 

8. — ^Procedure  for  Xunioipal  Incorporation. 

Articles  385,  580,  581,  585.  586,  Revised  Statutes,  considered,  and  held, 
while  it  is  necessary  for  the  county  judge  to  make  the  order  for  an  election 
to  incorporate  a  city  or  town,  it  is  not  necessary  that  such  order  be  entered 
of  record  in  any  particular  book.  In  this  case  such  order  was  in  fact  made 
when  the  petition  for  the  election  was  presented,  but  was  not  spread  upon 
the  minutes  of  the  Commissioners'  Court  at  that  time;  subsequently,  and  after 
the  election,  the  order  was  entered  nunc  pro  tunc  on  the  minutes  of  the  Com- 
missioners' Court  on  motion  of  the  county  judge.     Held,  sufficient. 

4. — Same — ^Becitals  in  Order — Conolniive. 

The  order  for  an  election  recited  the  prerequisites  prescribed  by  the 
statute.  Held,  that  the  finding  of  the  county  judge  in  these  respects  is  con- 
clusive. 

5. — ^Ezcesiiye  Territory. 

The  statute  does  not  make  it  the  duty  of  the  county  judge  to  determine 
whether  the  proposed  limits  of  the  city  or  town  to  be  incorporated  embraces 
territory  that  ought  not  to  be  included.  This  is  the  duty  of  the  promoters  of 
the  corporation. 

8. — ^Amendatory  Act — ^Title — Snffloienoy. 

In  1901  an  Act  was  passed  entitled  "An  Act  to  amend  article  386c,  chapter 
1,  title  18,  of  the  Revised  Civil  Statutes  of  Texas  of  1895,  relating  to  cities 
and  to^vns."  Article  386c  was  amended  in  1897,  the  amendment  taking  the 
place  of  the  original  article.  This  amendment  of  1897  had  become  article  386c 
when  the  amendment  of  1901  was  passed,  and  the  reference  by  that  Act  to 
"Article  386c"  had  reference  to  the  article  as  amended  in  1897  and  was 
sufficient. 

7. — ^Legislature — Called  Session — Subjects  of  Legislation. 

The  courts  will  not  go  into  an  investigation  to  determine  whether  as  a 
matter  of  fact  the  Legislature  in  enacting  a  law  failed  to  observe  some  rule 
of  procedure  prescribed  by  the  Constitution. 

8. — BefectiYe  Incorporation — Curative  Act. 

While  the  Legislature  could  not  under  the  Constitution  by  special  Act 
create  a  municipal  corporation,  it  has  the  power  by  special  Act  to  pass  a 
curative  Act  validating  the  defective  incorporation  of  a  city  already  in  existence. 
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9.— VaUdating  Act. 

The  Act  of  the  Legislature  of  1901,  first  called  session,  p.  32,  validated 
any  supposed  defects  in  the  procedure  to  incorporate  a  city  or  town  resulting 
from  irregularities  in  the  petition  for  election,  ordering  or  holding  the  same, 
declaring  the  result  thereof,  and  as  to  the  territory  included  in  the  corporate 
limits. 

Appeal  from  the  District  Court  of  Henderson  County.  Tried  below 
before  Hon.  B.  H.  Gardner. 

Joe  A,  McDonald,  district  attorney,  M.  E,  Richardson,  Miller  &  Boy- 
all  and  TT.  B.  Bishop,  for  appellant. — An  amendatory  Act  of  the  Legis- 
lature of  the  State  of  Texas,  which  in  its  title  only  refers  to  the  article 
of  the  chapter  and  title  to  be  amended,  can  only  amend  such  article  as 
to  the  matter  embraced  in  the  article  referred  to,  and  is  unconstitu- 
tional insofar  as  it  embraces  other  matter  not  included  in  the  article 
sought  to  be  amended  and  not  germane  thereto.  English  and  Scottish 
American  Mfg.  Co.  v.  Hardy,  55  S.  W.  Rep.,  171;  Adams  v.  San  An- 
gelo  AVaterworks  Co.,  25  S.  W.  Rep.,  605 ;  Constitution  of  the  State  of 
Texas,  art.  3,  sec.  35. 

There  can  not  be  at  the  same  time,  within  the  same  territory,  two 
distinct  corporations  exercising  like  powers,  jurisdiction  or  privileges. 
State  V.  Wofford,  39  S.  W.  Rep.,  923 ;  Hoya  v.  Duncan,  71  Texas,  65 ; 
Buford  V.  State,  72  Texas,  182;  Harness  v.  State,  76  Texas,  566;  Grant, 
Corporations,  18 ;  Dillon,  Municipal  Corporations,  84. 

When  the  petition  was  presented  to  the  county  judge  of  Henderson 
County,  requesting  him  to  order  an  election  to  determine  whether  the 
city  of  Athens  should  incorporate  as  a  municipal  corporation,  embrac- 
ing in  territory  a  superficial  area  of  four  square  miles,  it  was  the  duty 
of  the  county  judge  to  hear  proof  of  the  number  of  inhabitants  residing 
within  said  territory,  and,  if  he  found  a  sufficient  number  of  inhabi- 
tants residing  within  said  territory,  to  enter  an  order.  Rev.  Stats.,  art. 
581;  State  v.  Merchant,  85  S.  W.^Rep.,  494. 

The  general  law  of  the  State  of  Texas  prohibits  the  incorporation 
or  a  city  or  town  including  territory  which  is  not  intended  to  be  used 
for  strictly  town  or  city  purposes,  and  which  is  not  suitable  for  such 
purposes,  and  the  including  of  territory  seventy-five  percent  of  which 
is  farm,  pasture  and  woods  lands,  which  territory  is  included  for  the 
purpose  of  taxation  and  no  other  purpose,  is  a  violation  of  the  general 
laws  governing  the  incorporation  of  cities  and  towns.  Rev.  Stats.,  art. 
580;  Rev.  Stats.,  art.  385;  State  v.  Merchant,  85  S.  W.  Rep.,  483;  Judd 
V.  State,  62  S.  W.  Rep.,  545;  Thompson  v.  State,  56  S.  W.  Rep.,  603; 
Ewing  V.  State,  81  Texas,  175 ;  State  v.  Edison,  76  Texas,  302. 
'  The  Act  of  the  Twenty-seventh  Legislature  of  the  State  of  Texas, 
passed  at  the  first  called  session,  amending  article  386c,  chapter  1,  title 
18,  of  the  Revised  Statutes  of  Texas  of  1895,  insofar  as  it  attempts  to 
validate  all  incorporations  which  have  included  within  their  boundaries 
pastoral,  agricultural,  or  other  lands  adjacent  thereto,  but  which  do  not 
include  more  territory  than  is  provided  for  in  article  386a,  Revised 
Statutes,  is  unconstitutional,  neither  the  title  to  said  Act  nor  the  article 
to  which  it  refers  giving  notice  that  such  legislation  would  be  enacted. 
English  and  Scottish  American  Mortgage  Co  v.  Hardy,  55  S.  W.  Rep., 
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171;  Adams  v.  San  Angelo  Waterworks  Co.,  25  S.  W.  Rep.,  605;  Con- 
stitution of  the  State  of  Texas,  art.  3,  sec.  35. 

The  county  judge  had  no  authority  to  enter  an  order  nunc  pro  tunc 
ordering  the  election  to  incorporate  the  city  of  Athens  on  his  own  mo- 
tion, without  notice,  and  after  the  election  for  incorporation  had  been 
held.  Ludlow  v.  Johnson,  17  Am.  Dec,  609;  Boyd  County  v.  Boss,  25 
S.  W.  Eep.,  8;  McClain  v.  Davis,  18  L.  R.  A.,  634. 

The  Special  Act  of  the  Twenty-seventh  Legislature,  passed  at  the 
first  called  session,  1901,  attempting  to  validate  and  declare  a  body 
politic  the  incorporation  of  the  city  of  Athens,  is  contrary  to,  and  such 
legislation  is  prohibited  by,  the  Constitution  of  the  State  of  Texas, 
article  3,  section  56,  and  is  void.  Const,  of  the  State  of  Texas,  art.  3, 
sec.  56;  Enterprise  v.  State,  29  Fla.,  141,  10  So.  Rep.,  744. 

A  local  or  special  law  passed  by  the  Legislature,  without  the  notice 
of  the  intention  to  apply  therefor  having  been  published,  as  required 
by  the  Constitution  of  the  State  of  Texas,  article  3,  section  57,  is  un- 
constitutional, and  the  court  is  authorized  to  inquire  into  whether  such 
notice  was  given,  and  if,  upon  inquiry,  the  court  finds  that  no  such 
notice  was  given,  it  is  authorized  to  declare  such  legislation  void. 
Smith  V.  Grayson  Co.,  44  S.  W.  Rep.,  p.  921;  Thompson  v.  State,  56 
S.  W.  Rep.,  p.  603. 

Before  ordering  an  election  to  determine  whether  a  town  shall  in- 
corporate, under  the  general  laws  providing  for  municipal  corporations, 
it  is  necessary  for  the  county  judge  to  hear  proof  of  the  number  of 
inhabitants  residing  within  the  limits  proposed  to  be  incorporated,  and 
to  determine  and  decree  wliether  such  territory  includes  the  number  of 
inhabitants  necessary  to  incorporate.  Rev.  Stats.,  art  581;  HufiE  v. 
Pruitt,  53  S.  W.  Rep.,  844. 

Waikins,  Oreen  &  Richardson,  for  appellees. — Article  397  of  the 
Revised  Statutes,  is  not  unconstitutional,  as  amended  in  1897,  for  the 
reason  that  the  subject  matter  of  the  said  amendment  was  directly  perti- 
nent and  germane  to  the  matter  included  in  the  original  article.  Rev. 
Stats.,  art.  397;  Gammel's  Laws,  vol.  10,  p.  1213;  Oak  CliflE  v.  State, 
77  S.  W.  Rep.,  24;  Johnson  v.  Martin,  75  Texas,  33;  Pahey  v.  State, 
27  Texas  Crim.  App.,  158;  Dehon  v.  La  Fourche  Basin  Levee  Board,  34 
So.  Rep.,  773;  Cooley^s  Const.  Lim.,  sec.  141,  et  seq. 

The  requirement  that  the  title  of  the  Act  shall  give  notice  of  the 
subject  matter  embraced  in  the  Act  does  not  relate  to  Acts  which  repeal 
former  laws.  Borden  v.  Trespalacious  Co.,  82  S.  W.  Rep.,  461 ;  Cooley'e 
Const.  Lim.,  sec.  145;  Fielder  v.  State,  49  S.  W.  Rep.,  377;  Suther- 
land's Stat.  Const.,  sec.  101. 

The  title  of  an  Act  should  express  the  subject,  and  not  the  object,  of 
the  Act,  and  the  title  to  the  Act  complained  of  did  express  the  subject 
matter  within  the  contemplation  of  the  Constitution.  Fahey  v.  State, 
27  Texas  Crim.  App.,  158;  Austin  v.  Gulf,  C.  &  S.  F.  R.  R.,  45  Texas, 
266;  City  of  Oak  Cliff  v.  State,  77  S.  W.  Rep.,  24;  Dillon's  Mun.  Corp., 
see.  51. 

Article  386a,  Revised  Statutes,  gives  the  right  to  cities  and  towns 
having  more  than  two  thousand  and  less  than  five  thousand  inhabitants 
to  incorporate  a  territory  of  four  square  miles.    And  this  right  is  given 
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without  regard  to  whether  such  territory  is  used  for  strictly  city  pur- 
poses; article  580,  containing  such  limitations  as  to  towns  and  villages, 
has  no  relevancy  to  cities  of  such  size  and  number.  Rev.  Stats.,  art. 
386a;  Rev.  Stats.,  title  18,  chap.  1;  General  Laws  1875,  p.  113;  Gen- 
eral  Laws,  1st  called  session  1901,  p.  32;  McMickle  v.  Hardin,  61  S. 
W.  Rep.,  324;  Brown  v.  Galveston,  75  S.  W.  Rep.,  494;  Cooley's  Const. 
Lim.,  390. 

The  court  has  the  sole  and  exclusive  control  of  the  making  an  entry 
of  its  orders,  and  may  properly  enter  an  order  nunc  pro  tunc  which 
comes  within  his  own  knowledge  and  memory.  Blum  v.  Xeilson,  59 
Texas,  379;  Fort  Worth  &  D.  C.  Ry.  v.  Roberts  (Sup.),  81  S.  W.  Rep., 
26;  Slayden  Co.  v.  Palmo,  13  Texas  Ct.  Rep.,  164. 

The  Act  of  the  Tw^enty-seventh  Legislature,  special  laws,  page  1, 
Second  Called  Session,  is  a  general  law,  and  not  a  special  law,  and  is 
also  constitutional.  Cox  v.  State,  8  Texas  Crim.  App.,  287;  Cordova 
V.  State,  6  Texas  Crim.  App.,  220 ;  City  of  Oak  Cliff  v.  State,  77  S.  W. 
Rep.,  26;  Central  Wharf  Co.  v.  Corpus  Christi,  57  S.  W.  Rep.,  983; 
Thompson  v.  State,  56  S.  W.  Rep.,  603;  Morris  v.  Gussett,  62  Texas, 
730;  Clark  v.  Finley,  54  S.  W.  Rep.,  343 ;  Reed  v.  Rogan,  59  S.  W.  Rep., 
255;  Davis  v.  State,  2  Texas  Crim.  App.,  430;  Johnson  v.  Martin,  75 
Texas,  33;  Kentucky  Livestock  Assn.  v.  Hager  (Ken.),  85  S.  W.  Rep., 
738;  State  v.  Yancv  (Mo.),  27  S.  W.  Rep.,  380;  Brown  v.  Galveston, 
75  S.  W.  Rep.,  494;^Coolev'8  Const.  Lim.,  sec.  390;  Dillon's  Mun.  Corp., 
vol.  1,  sees.  21,  27;  United  States  v.  Baltimore  &  0.  Ry.,  17  Wall.,  322. 

The  Act  of  the  Twenty-seventh  legislature  validating  the  city  of 
Athens,  and  declaring  the  same  a  body  politic,  is  constitutional,  and  not 
in  contravention  of  article  3,  section  5,  of  the  Constitution  of  this  State, 
declaring  that  the  Legislature  shall  not  pass  any  local  or  special  law 
incorporating  cities,  towns  or  villages.  Xolan  v.  State,  83  Texas,  200; 
Reed  v.  Plattsmouth,  107  U.  S.,  568 ;  Middleton  v.  Citv  of  San  Augus- 
tine (Fla.),  29  So.  Rep.,  431;  Oak  Cliff  v.  State,  77  S.  W.  Rep.,  27; 
Cooley's  Const.  Lim.,  sec.  371 ;  Brown  v.  Galveston,  75  S.  W.  Rep.,  494; 
Richman  v.  Muscatine  Co.  (Iowa),  4  L.  R.  A.,  445. 

The  court  will  not  invade  the  province  of  a  coordinate  branch  of  the 
government,  and  will  not  revise  or  inquire  into  the  proceedings  of  either 
House  of  the  Legislature,  and  declare  its  action  void,  on  account  of  its 
failure  to  observe  some  rule  of  procedure  prescribed  in  the  Constitu- 
tion, and  will  not  declare  an  Act  void  because  it  is  not  shown  that  it  was 
submitted  to  the  Legislature  by  the  Governor  when  passed  at  a  special 
session.  The  courts  will  not  inquire  into  whether  or  not  a  special  law 
was  passed  wnth  or  without  notice,  as  required  by  the  Constitution  of 
the  State,  since  it  is  the  duty  of  the  Legislature  to  pass  upon  that  sub- 
ject. Williams  v.  Tavlor,  83  Texas,  667;  Moller  v.  Galveston,  57  S. 
W.  Rep.,  1120;  Ball  v.  Presidio  Co.,  27  S.  W,  Rep.,  702:  Citv  of  Oak 
Cliff  V.  State,  77  S.  W.  Rep.,  26. 

The  courts  can  not  inquire  into  the  Acts  of  the  Legislature  on  ac- 
count of  a  fraud  of  the  inhabitants  of  the  territory  in  procuring  the 
passage  of  a  bill,  and  if  the  Legislature  itself  was  charged  with  a  fraud 
the  courts  would  not  be  authorized  to  inquire  into  that  fact.  Williams 
V.  Taylor,  83  Texas,  667 :  Word  v.  Schow,  68  S.  W.  Rep.,  192. 

The  finding  of  a  county  judge  under,  the  provision  of  article  581 
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Revised  Statutes^  that  the  territory  sought  to  be  embraced  within  a  con- 
templated municipal  corporation  has  the  population  required  by  stat- 
ute, is  conclusive^  since  the  law  provides  no  means  whereby  his  findings 
may  be  revised.  State  v.  Goodwin,  69  Texas,  58;  Poster  v.  Hare,  62  S. 
W.  Rep.,  542. 

Article  581  Revised  Statutes  does  not  require  the  court  to  decree  that 
the  territorial  limits  of  a  proposed  incorporation  has  as  many  as  two 
thousand  inhabitants,  but  only  requires  that,  "if  satisfactory  proof  is 
made  that  the  town  or  village  contains  the  requisite  number  of  inhab- 
itants," then  the  county  judge  may  order  an  election.  Rev.  Stats.,  art. 
581. 

The  finding  of  the  county  judge  as  to  the  number  of  inhabitants 
within  a  contemplated  municipal  corporation  is  conclusive.  Foster  v. 
Hare,  62  S.  W.  Rep.,  542;  State  v.  Goodwin,  69  Texas,  57;  Ewing  v. 
State,  81  Texas,  178. 

BOOKHOUT,  Absociatb  Justice. — This  is  an  information  in  the 
nature  of  a  quo  warranto,  filed  by  Joe  A.  McDonald,  district  attorney 
of  the  Third  Judicial  District,  on  the  relation  of  M.  E.  Richardson,  E. 
P.  Miller  and  J.  W.  Royall,  against  Percy  Larkin,  John  W.  Murcl.ison, 
J.  L  Richardson,  G.  W.  Dowell,  J.  R.  Gauntt,  C.  H.  Hart,  W.  T.  Eus- 
tace, Ranald  McDonald,  J.  I.  Woflford,  I.  J.  Richardson  and  A.  S.  Fer- 
rell,  by  permission  of  the  judge  of  said  district. 

The  information  charges  in  substance :  That  on  the  1st  day  of  Sep- 
tember, A.  D.  1856,  the  town  of  Athens  was  duly  incorporated  by  the 
IjCgislature  of  the  State  of  Texas  by  special  Act,  taking  effect  from  and 
after  said  date.  And  said  special  Act  provided,  among  other  things, 
for  the  several  officers  and  council  of  said  incorporation,  their  powers 
and  duties,  and  the  limits  of  said  corporation  was  declared  to  be  one- 
half  mile  each  way,  north,  south,  east  and  west,  from  the  center  of  the 
public  square  of  said  town. 

That  on  the  19th  day  of  October,  A.  D.  1866,  said  town  of  Athens 
was  duly  incorporated  by  the  Legislature  of  the  State  of  Texas,  by  spe- 
cial Act  of  that  date,  which  also  provided,  among  other  things,  for  the 
several  oflScers  and  council  of  said  corporation,  and  prescribed  their 
powers  and  duties,  and  also  that  the  limits  of  said  corporation  shall  ex- 
tend to  the  present  limits  of  said  town,  or  one  mile  square,  and  for  the 
annual  election  of  officers. 

That  on  the  15th  day  of  February,  A.  D.  1881,  after  due  notice,  an 
election  was  held  for  the  purpose  of  incorporating  the  town  of  Athens, 
under  an  order  of  the  county  judge  of  Henderson  County,  and  on  the 
26th  day  of  February,  A.  D.  1881,  said  county  judge  declared  the  re- 
sult of  said  election  to  be  in  favor  of  incorporating  said  town,  within 
the  following  territory,  to  wit,  one  mile  square,  of  which  the  courthouse 
in  Athens  shall  be  the  center. 

It  is  further  charged  that  none  of  the  several  incorporations  have 
ever  been  abolished,  annulled  or  repealed,  but  are  now  valid  and  exist- 
ing corporations.  That  after  each  of  the  Acts  of  incorporation  above 
recited  elections  were  duly  and  legally  held,  and  ofiicers  elected  and 
qualified,  and  a  regular  government  begun  and  operated  under  said 
Acts  of  incorporation,  but  that  the  oflBces  of  each  of  said  corporations 
Vol.  XLI,  Civil— 17. 
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have  beeu  vacant  since  January,  1884,  and  that  the  town  of  Athens 
ever  since  said  date  (January,  1884)  has  contained  more  than  two  hun- 
dred and  less  than  five  thousand  inhabitants. 

That  the  respondents,  under  color  and  form  of  law,  and  in  pursuance 
of  a  certain  pretended  election,  held  May  10,  1901,  for  the  purpose  of 
determining  whether  certain  territory,  including  the  town  of  Athens, 
should  be  incorporated  for  municipal  purposes,  said  territory  being 
four  square  miles,  are  now  purporting  to  act  as  mayor,  alderman,  city 
recorder,  city  attorney,  city  marshal,  assessor  and  collector,  and  treasurer 
of  said  corporation,  and  are  levying  taxes  upon  the  property  and  occu- 
pation of  relators  and  others  in  said  town  of  Athens. 

That  the  election  held  May  10,  1901,  was  held  without  an  order  of 
.the  county  judge  ordering  same;  that  the  petition  for  said  election 
'failed  to  allege  that  there  were  as  inany  as  two  thousand  inhabitants 
residing  within  the  limits  of  said  pretended  corporation;  that  the 
county  judge  entered  no  order  ordering  said  election,  and  failed  to 
hear  any  proof  as  to  the  number  of  inhabitants  residing  within  said 
territory  of  four  square  miles,  and  failed  to  decree,  prior  to  said 
election,  that  said  territory  had  as  many  as  two  thousand  inhabitants; 
that  the  territory  of  four  square  miles,  embraced  within  said  pretended 
corporation,  consisted,  and  still  consists,  of  pasture,  woods  and  farm 
land,  to  the  extent  of  seventy-five  percent  of  the  entire  territory;  that 
said  farm,  pasture  and  woodland  was  not  intended,  and  was  not  suit- 
able, for  town  or  city  purposes,  and  that  said  land  was  fraudulently  em- 
braced within  the  limits  of  said  pretended  corporation  for  the  purpose 
of  taxation,  and  for  no  other  purpose.  That  said  pretended  incorpora- 
tion is  void.  And  that  said  mayor,  alderman,  and  other  officers  are 
wrongfully  and  unlawfully  usurping  and  intruding  themselves  into 
said  offices,  and  are  unlawfully  holding  and  executing  the  same.  Plain- 
tiff prays  that  said  pretended  corporation  be  declared  void. 

For  answer  respondents  filed  a  general  denial,  and  specially  answer- 
ing allege,  among  other  things,  that  the  incorporation  of  the  city  of 
Athens,  on  May  10,  1901,  was  validated  by  a  Special  Act  of  the  Twenty- 
seventh  Legislature  at  its  First  Called  Session  in  1901,  setting  out  said 
Act  as  an  exhibit  to  their  original  answer.  They  also  allege  a  certain 
nunc  pro  tunc  order  of  the  county  judge,  ordering  said  election,  and 
entered  July  8,  1901,  setting  out  a  copy  of  said  order  as  an  exhibit  to 
their  said  answer. 

Plaintiff,  by  first  supplemental  petition,  demurred  generally  and  spe- 
cially to  said  answer. 

Replying,  plaintiff  filed  its  first  supplemental  petition,  entering  a 
general  denial  to  said  answer,  and  specially  pleading: 

1st.  That  the  amendment  to  article  386a,  Revised  Statutes  of  1895, 
passed  by  the  First  Called  Session  of  the  Twenty-seventh  Legislature, 
was  passed  without  the  attention  of  the  Legislature  having  been  called 
to  such  legislation  by  a  message  from  the  Governor,  and  is  unconstitu- 
tional. 

2d.  That  the  Special  Act  pleaded  by  respondents,  validating  the  in- 
corporation of  the  city  of  Athens  in  1901,  was  passed  without  notice, 
as  required  by  the  Constitution  of  the  State  of  Texas,  and  is  void,  and 
that  there  was  a  conspiracy  on  the  part  of  those  people  who  favored  such 
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legislation  to  suppress  notice  thereof,  and  to  have  same  enacted  without 
the  knowledge  of  those  who  opposed  it. 

Respondents  filed  their  first  supplemental  answer,  demurring  gener- 
ally and  specially  to  said  supplemental  petition. 

The  cause  came  on  to  be  heard  upon  the  demurrers  and  special  excep- 
tions of  both  plaintiff  and  respondents.  The  court  sustained  all  the 
general  demurrers  and  special  exceptions  of  respondents,  and  overruled 
the  general  demurrer  and  all  special  exceptions  of  the  plaintiff.  Plain- 
tiff refused  to  amend  and  said  cause  was  dismissed.  Thereupon  plain- 
tiff excepted  and  perfected  an  appeal. 

Appellant  groups  its  first  and  second  assignments,  and  contends 
thereunder  that  an  amendatory  Act  of  the  Legislature  of  the  State  of 
Texas,  which  in  its  title  only  refers  to  the  article  of  the  chapter  and  title 
to  be  amended,  can  only  amend  such  article  as  to  the  matter  embraced 
in  the  article  referred  to,  and  is  unconstitutional  insofar  as  it  embraces 
other  matter  not  included  in  the  article  sought  to  be  amended  and  not 
germane  thereto.  This  contention  refers  to  article  397  of  the  Revised 
Statutes  and  the  amendment  thereto,  passed  in  1897.  Article  397  of 
the  Revised  Civil  Statutes  of  the  State  of  Texas,  before  the  amendment 
of  1897,  read  as  follows:  ^^Whenever  a  vacancy  occurs,  by  resignation 
or  otherwise,  in  the  municipal  offices  of  any  incorporated  town  or  city 
in  this  State,  so  that  such  vacancies  can  not  be  filled  under  the  charter 
of  said  town  or  city,  or  under  the  laws  of  this  State  now  in  force,  then, 
and  in  that  event,  it  shall  be  the  duty  of  the  county  judge  in  the  county 
in  which  such  city  or  town  is  situated,  upon  the  petition  of  not  less 
than  ten  of  the  principal  taxpayers,  citizens  of  said  town  or  city,  at 
once  to  order  an  election  to  fill  such  vacancies,  giving  notice  of  not  less 
than  ten  days  in  the  usual  manner  provided  for  such  elections.'* 
.  Article  397  of  the  Revised  Civil  Statutes,  as  amended  in  1897,  reads 
as  follows:  "Whenever  a  vacancy  occurs,  by  resignation  or  otherwise, 
in  the  municipal  offices  of  any  incorporated  town  or  city  in  this  State, 
so  that  the  vacancy  can  not  be  filled  under  the  charter  of  said  town  or 
city,  or  under  the  laws  of  this  State  now  in  force,  then,  and  in  that 
event,  it  shall  be  the  duty  of  the  Commissioners'  Court  of  said  county 
in  which  said  town  or  city  is  situated,  upon  a  petition  of  not  less  than 
twenty  taxpayers,  voters  living  in  said  city,  to  order  an  election  to  be 
held  to  fill  such  vacancy,  giving  notice  of  not  less  than  ten  days  in  the 
usual  manner  provided  for  such  elections;  provided,  where  such  town 
or  city  has  been  chartered  by  Special  Act  of  Legislature,  and  such  town 
or  city  contains  more  than  two  hundred  and  less  than  five  thousand  in- 
habitants, and  the  offices  of  such  town  or  city  have  been  vacant  for  a 
period  of  ten  years  or  more,  such  charter  of  said  town  or  city  shall  be- 
come void  and  forfeited,  and  no  election  of  officers  in  such  town  or 
city  shall  be  held;  but  the  inhabitants  of  such  town  or  city  may  rein- 
corporate under  the  general  laws  of  this  State  relating  to  towns  and 
cities  in  the  manner  as  now,  or  may  hereafter  be,  prescribed  by  the 
laws  of  this  State." 

The  law,  as  it  originally  stood,  provided  a  means  whereby  an  incor- 
porated town  or  city,  whose  offices  had  become  vacant,  and  which  va- 
cancy could  not  be  filled  under  its  charter  or  the  laws  of  the  State, 
might  again  elect  officers.    The  amendment  relates  to  the  same  subject 
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matter,  and  provides  that  such  towns  and  cities  as  contain  over  two 
hundred  and  less  than  five  thousand  inhabitants,  and  which  have  been 
incorporated  under  Special  Act  of  the  Legislature,  and  whose  o£5ces 
have  been  vacated  for  ten  years,  shall  not  again  elect  oflBcers.  We  think 
it  clear  that  the  amendment,  insofar  as  it  provides  that,  where  such 
town  or  city  is  incorporated  under  Special  Act,  and  its  oflBces  have  been 
vacant  for  ten  years  or  more,  that  no  election  of  oflBcers  in  such  town 
or  city  shall  be  held,  is  clearly  within  the  subject  matter  of  the  orig- 
inal Act,  and  is  germane  thereto.  But  the  appellant  contends  that  the 
amendment  goes  further,  and  stipulates  that  the  charter  of  such  town 
or  city  shall  become  void  and  forfeited,  and  that  this  provision  is  not 
embraced  within  the  subject  of  the  original  Act,  and  that  the  amend- 
ment gives  no  notice  in  its  title  that  there  would  be  any  attempt  to 
abolish  municipal  corporations  whose  charters  had  been  granted  by 
Special  Act  and  which  had  failed  for  a  certain  period  of  time  to  elect 
officers. 

The  title  to  the  amended  article  reads:  "An  Act  to  amend  article 
397,  chapter  2,  title  18,  of  the  Revised  Civil  Statutes  of  the  State  of 
Texas,  relating  to  cities  and  towns  and  the  election  of  its  officers/' 

Article  3,  section  35,  of  the  Constitution  of  the  State,  provides,  in 
substance,  that  no  bill  shall  contain  more  than  one  subject,  which  shall 
be  expressed  in  its  title.  In  speaking  of  the  particularity  required  in 
stating  the  purpose  of  a  statute,  Mr.  Cooley  says:  *^The  general  pur- 
pose of  those  provisions  is  accomplished  when  the  law  has  but  one 
general  object,  which  is  fairlv  indicated  in  its  title."  (Coolev's  Const.  , 
Lim.,  p.  205,  17th  ed.) 

It  is  held  in  this  State  that,  if  the  title  of  the  Act  fairly  gives  rea- 
sonable notice  of  the  subject  matter  of  the  statute,  it  meets  the  require- 
ments of  the  Constitution.  (Stone  v.  Brown,  54  Texas,  330.)  This 
court  held,  in  the  case  of  Smith  v.  Grayson  County  (18  Texas  Civ.  App., 
153),  that  the  Act  of  the  Twenty-second  Le<rislature,  entitled,  "An  Act 
to  be  entitled  an  Act  to  create  a  more  efficient  road  system  for  the  coun- 
ties of  Grayson,  Dallas,  Galveston,  Comanche,  Mills,  Fannin,  Travis, 
Hunt,  Hill,  Kaufman  and  Fayette,  in  the  State  of  Texas,  authorizing 
the  employment  of  a  road  commissioner,  defining  his  duties,  prescribing 
penalties  for  his  failure  to  perform  his  duties,  and  further  defining  the 
powers  and  duties  of  the  Commissioners'  Court  of  said  counties  under 
said  Act,^*  was  sufficient  to  embrace  and  give  notice  of  a  part  of  section 
7  of  the  Act,  providing  that  "the  Commissioners'  Court  of  the  county 
may,  in  its  discretion,  work  the  county  convicts  of  said  county  upon  the 
public  roads,  but  it  shall  not  pay  any  costs  that  may  be  adjudged  against 
said  convicts."  The  contention  was  made  in  that  case  that  the  title  of 
the  Act  gave  no  notice  that  the  Commissioners'  Court  was  to  be  pro- 
hibited from  paying  any  costs  adjudged  against  convicts  where  the  con- 
victs work  out  their  fine  on  the  public  roads.  The  ruling  of  this  court 
met  the  approval  of  the  Supreme  Court  in  the  refusal  by  that  court  of 
a  writ  of  error. 

In  the  case  of  City  of  Oak  Cliflf  v.  The  State  (77  S.  W.  Bep.,  24) 
this  court  had  before  it  the  constitutionality  of  an  Act  entitled,  "An 
Act  to  amend  section  2  of  the  charter  of  the  city  of  Dallas,  relative  to 
the  boundary  lines  of  said  city,  and  adding  thereto  section  2a,  changing 
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Baid  boundary  and  limits  of  the  said  city  of  Dallas,  and  thereby  includ- 
ing within  and  attaching  to  said  city  of  Dallas  the  corporation  and  city 
of  Oak  Cliffy  and  certain  other  adjacent  territory,  and  abolishing  the 
corporation  of  the  city  of  Oak  Cliff  and  declaring  an  emergency."  It 
was  held  that  a  clause  in  the  amendment  making  provision  for  the  issu- 
ance by  the  city  of  Dallas,  as  soon  as  the  amendment  took  effect,  of 
$50,000  in  bonds,  the  proceeds  from  which  were  to  be  expended  entirely 
within  the  limits  of  the  territory  added,  was  not  repugnant  to  the  Con- 
stitution of  the  State,  in  that  the  title  of  the  Act  did  not  give  notice 
of  the  subject  matter  of  the  amendment  (77  S.  W.  Eep.,  24).  A  writ 
of  error  was  granted  by  the  Supreme  Court,  but  this  holding  was  not 
in  any  way  modified,  that  court  reaching  the  same  result  as  did  this 
court  (79  S.  W.  Rep.,  1). 

The  subject  of  article  397,  as  it  originally  read,  was  the  method  and 
means  by  which  an  incorporated  town  or  city,  after  a  vacancy  in  its 
oflSces,  can  again  elect  officers.  By  the  amendment  of  1897  cities  and 
towns  having  over  two  hundred  and  less  than  five  thousand  inhabitants, 
chartered  by  Special  Act,  and  whose  offices  have  been  vacant  for  a 
period  of  ten  years,  are  excluded  from  its  benefits,  in  that  it  provides 
that  "no  election  of  officers  in  such  town  or  city  shall  be  had."  The 
effect  of  this  provision,  it  would  seem,  was  to  make  the  charter  of  such 
cities  and  towns  ineffective  for  any  purpose,  and,  we  think,  rendered 
the  same  null  and  void. 

The  amendment  of  1897,  when  fairly  construed,  in  our  opinion,  em- 
braces but  one  subject,  and  its  subject  is  the  same  as  that  of  the  article 
which  it  seeks  to  amend.  (Johnson  v.  Martin,  75  Texas,  33;  Fahey  v. 
State,  27  Texas  Crim.  App.,  158;  Dehon  v.  La  Fourche  Basin  Levee 
Board,  34  So.  Eep.,  773.) 

Again,  if  that  part  of  the  amendment  providing  that  towns  and  cities 
chartered  by  Special  Act,  and  which  contain  more  than  two  hundred 
and  less  than  five  thousand  inhabitants,  and  whose  offices  have  been 
vacant  for  ten  years  or  more,  shall  become  void  and  forfeited,  is  not 
embraced  in  the  subject  of  the  original  article,  then  such  provision  re- 
peals the  former  special  laws  incorporating  such  cities  and  towns,  and 
is  not  the  enactment  of  a  new  law.  The  repeal  of  a  statute  on  a  given 
subject  is  properly  connected  with  the  subject  matter  of  a  new  statute 
on  the  same  subject,  and  the  repealing  clause  is  valid,  notwithstanding 
the  title  is  silent  on  that  subject.  (Cooley's  Const.  Lim.,  p.  208,  17th 
ed.;  Fielder  r.  State,  49  S.  W.  Rep.,  377.  * 

Article  397,  as  amended,  annulled  the  charters  of  1856  and  1866, 
granted  in  those  years  by  Special  Act  of  the  Legislature.  These  Acts, 
or  at  least  one  of  them,  was  in  force  in  1881,  when  the  city  of  Athens 
attempted  to  incorporate  under  the  general  laws  of  the  State,  and,  as 
there  can  not  be  at  the  same  time,  within  the  same  territory,  two  dis- 
tinct corporations  exercising  like  powers  and  jurisdictions,  such  attempt 
to  incorporate  was  void.  (State  v.  Wofford,  90  Texas,  514;  State  v. 
Dunson,  71  Texas,  65;  Buford  v.  State,  72  Texas,  182;  Harness  v. 
State,  76  Texas,  666.)  When  the  inhabitants  incorporated  under  the 
general  laws  of  the  State,  in  1901,  there  was  no  municipal  corporation 
in  existence  in  the  territory  of  the  former  city  of  Athens. 

Plaintiff  alleged  that  the  county  judge  made  no  order,  ordering  the 
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election  held  the  10th  of  May,  1901,  for  the  incorporation  of  the  city 
of  Athens,  and  that  he  failed  to  hear  proof  as  to  the  number  of  inhab- 
itants residing  in  the  territory  sought  to  be  incorporated,  and  that  he 
failed  to  have  satisfactory  proof  made  prior  to  said  election  that  the 
said  territory  contained  as  many  as  two  thousand  inhabitants.  Plain- 
tiff further  alleged  that  seventy-five  percent  of  the  land  comprising  the 
territory  of  the  pretended  corporation  of  the  city  of  Athens  is  woods, 
farm  and  pasture  lands;  that  this  land  was  not  intended,  and  was  not 
suitable,  for  town  or  city  purposes ;  that  the  same  was  fraudulently  em- 
braced within  the  territorial  limits  of  said  pretended  corporation  for 
the  purpose  of  taxation  and  for  no  other  purpose. 

The  method  of  procedure  for  the  incorporation  of  a  city  or  town,  un- 
der the  general  laws  of  the  State,  is  pointed  out  in  article  385  and  arti- 
cle 580  of  the  Revised  Statutes.  By  article  581  it  is  provided:  "If 
satisfactory  proof  is  made  that  the  city  or  town  contains  the  requisite 
number  of  inliabitants,  it  shall  be  the  duty  of  the  county  judge  to  make 
an  order  for  the  holding  of  an  election  on  a  day  therein  stated,  and  at 
a  place  designated  within  the  city  or  town,  for  the  purpose  of  submitting 
the  question  to  a  vote  of  the  people.*'  If  a  majority  of  the  votes  cast 
are  in  favor  of  incorporation  it  is  the  duty  of  the  officers  holding  the 
election  to  make  return  thereof  to  the  county  judge  within  ten  days 
after  the  election  is  held.     (Rev.  Stats.,  art.  585.) 

By  article  586  it  is  made  the  duty  of  the  county  judge,  within  twenty 
days  after  the  receipt  of  the  returns,  to  make  an  entry  upon  the  records 
of  the  Commissioners'  Court  that  the  inhabitants  of  the  city  are  incor- 
porated within  the  boundaries  thereof,  which  shall  also  be  designated 
in  the  entry,  and  a  certified  copy  thereof,  together  with  the  plat  of  the 
city  or  town,  shall  thereupon  be  recorded  in  the  proper  record  of  deeds 
of  such  county.  It  will  be  noted  that  article  581  of  the  Statutes  does 
not,  in  express  terms,  require  that  the  order  for  holding  the  election 
shall  be  entered  of  record  in  the  minutes  of  the  Commissioners'  Court, 
while  article  586,  declaring  the  result  of  the  election,  does  require  the 
county  judge  to  make  an  entry  upon  the  records  of  the  Commissioners' 
Court  that  the  inhabitants  of  the  city  or  town  are  incorporated.  We  are 
led  to  believe,  by  this  difference  in  the  language  of  article  581  and  arti- 
cle 586,  that  the  Legislature  did  not  intend  that  the  order  for  the  hold- 
ing of  the  election  should  be  entered  of  record  in  any  particular  book. 
The  county  judge  is  required  to  make  the  order.  It  was  shown  by  a 
certified  copy  attached  to  respondent's  answer,  and  which  it  would  seem 
from  the  record  the  parties  took  as  a  fact  established  upon  the  hearing  of 
the  demurrers,  that  the  county  judge  did,  in  vacation,  on  the  23d  day 
of  April,  1901,  make  an  order  for  the  holding  of  an  election,  as  required 
by  article  581,  but  this  order  was  not  spread  upon  the  minutes  of  the 
court  at  the  time  it  was  made.  The  order  was  entered  upon  the  min- 
utes of  the  Commissioners'  Court  on  July  8,  1901,  on  the  motion  of  the 
county  judge,  he  stating  therein  that,  "By  oversight,  I  failed  to  have 
said  order  spread  on  the  record  of  the  court,  and  on  my  own  motion  I 
now  for  then  place  this  order  of  record."  This  order  is  dated  April  23, 
1901,  and  reads:  "On  this  day  a  petition,  signed  by  more  than  fifty 
voters  who  are  entitled  to  vote  in  the  city  of  Athens,  was  presented  to 
me,  asking  that  the  city  of  Athens  ho  incorporated  under  the  General 
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Laws  of  the  State  of  Texas,  including  the  boundaries  therein  described, 
being  four  square  miles,  and,  after  hearing  proof,  I  found  that  the  city 
of  Athens,  as  bounded  in  said  petition,  contained  the  requisite  number 
of  inhabitants  to  authorize  said  election,  and  on  that  day  I  granted  and 
made  an  order  for  holding  said  election  at  the  courthouse  in  the  town 
of  Athens,  to  be  held  on  the  10th  day  of  May,  1901,  and  at  the  same 
time  appointed  J.  T.  Deen  manager  of  said  election."  Tliere  was  no 
error  in  the  county  judge,  on  his  own  motion,  entering  tliis  order  of 
record  nunc  pro  tunc.  If  he  had  knowledge  of  the  fact  that  the  order 
had  been  made,  and  knew  its  contents,  he  was  authorized  to  enter  it 
of  record  nunc  pro  tunc.  (Blum  v.  -Neilson,  59  Texas,  379;  Fort  Worth 
&  D.  C.  Ry.  Co.  V.  Roberts  (Sup.),  81  S.  W.  Rep.,  26;  Slayden  Co.  v. 
Palmo,  13  Texas  Ct.  Rep.,  964.)  It  being  shown  that  the  county  judge 
did  make  an  order  for  holding  an  election  to  determine  whether  the  in- 
habitants of  the  city  of  Athens  should  incorporate  more  than  ten  days 
before  the  election  was  held,  it  is  immaterial,  under  the  statute,  that 
such  order  was  not  entered  on  the  minutes  of  the  Commissioners'  Court 
until  after  the  election  was  held,  and  after  it  had  been  determined  that 
a  majority  of  the  votes  cast  were  in  favor  of  incorporating.  The  order 
recites  that  the  judge  heard  proof,  and  found  that  the  city  of  Athens 
contained  the  requisite  number  of  inhabitants  to  authorize  the  election. 
It  is  held  that  the  finding  of  the  county  judge  in  this  respect  is  conclu- 
sive. (Ewing  V.  State,  81  Texas,  172;  State  v.  Goodwin,  69  Texas,  57; 
Foster  v.  Hare,  62  S.  W.  Rep.,  541.)  The  trial  court  for  this  reason 
correctly  held  that  it  could  not  inquire  into  this  matter. 

The  statute  does  not  make  it  the  duty  of  the  county  judge  to  deter- 
mine whether  the  proposed  limits  of  the  city  or  town  to  be  incorporated 
embraced  territory  that  ought  not  to  be  included.  It  is  the  duty  of  the 
promoters  of  the  corporation  to  fix  these  limits,  and  to  so  fix  them  as 
not  to  include  an  unreasonable  amount  of  pasture,  agricultural  and 
woodland  therein.  (Judd  v.  State,  62  S.  W.  Rep.,  545;  Thompson  v. 
State,  56  S.  W.  Rep.,  603;  Ewing  v.  State,  81  Texas,  175;  State  v.  Edi- 
son, 76  Texas,  302.)  If  it  be  a  fact  that  as  much  as  seventy-five  per- 
cent of  the  territory  embraced  in  the  corporation  is  woods,  farm  and 
pasture  land,  not  suitable  for  city  purposes,  and  was  included  therein 
for  the  purpose  of  taxation  only,  these  facts  would  render  the  corpora- 
tion void,  unless  the  defect  in  this  respect  is  cured  by  the  Act  of  the 
Twenty-seventh  Legislature,  First  Called  Session,  validating  cities  and 
towns  whose  incorporation  is  invalid  by  reason  of  having  incorporated 
therein  pasture,  agricultural,  or  other  land  adjacent  to  such  cities  and 
towns.  (See  Laws  of  1901,  First  Called  Sess.,  p.  32.)  This  Act  is  en- 
titled, "An  Act  to  amend  article  386c,  chapter  1,  title  18  of  the  Re- 
vised Civil  Statutes  of  Texas  of  1895,  relating  to  cities  and  towns." 

Appellant  assails  this  last-named  Act  as  unconstitutional,  in  that 
neither  the  title  to  said  Act  nor  the  article  to  which  it  refers  gives  no- 
tice that  such  legislation  would  be  enacted.  The  subject  of  the  original 
article  386c,  of  the  Revised  Statutes  of  1895,  was  the  validating  of 
cities  and  towns  whose  charters  might  be  void  by  reason  of  a  failure  to 
properly  define  their  limits  or  that  may  have  included  in  such  limits 
more  territory  than  is  provided  for  in  article  386a.  The  subject  of  the 
amendment  of  1897  is  the  validating  of  charters  of  cities  and  towns 
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which  may  be  void  in  failing  to  properly  define  their  limits  and  in  em- 
bracing pasture  and  agricultural  lands.  Neither  the  original  nor  the 
article  as  amended  is  subject  to  the  objection  made  by  tiie  appellant. 
Nor  is  the  title  to  the  amendment  passed  by  the  Twenty-seventh  Legis- 
lature, purporting  to  amend  article  386c  of  the  Eevised  Statutes  of 
1895,  insufficient  upon  which  to  basi  an  amendment  to  the  Eevised 
Statutes  of  1895  by  reason  of  the  fact  that  it  had  theretofore  been 
amended  by  the  Twenty-fifth  Legislature. 

Article  38Bc  of  the  Eevised  Statutes  of  1895  was  amended  in  1897 
by  the  25th  Legislature,  the  amendment  taking  the  place  of  the  original 
article.  This  amendment  of  1897-  had  become  article  386c  when  the 
amendment  of  1901  was  passed,  and  the  reference  made  by  that  Act 
to  article  386c  had  reference  to  the  article  as  amended  in  1897  and  was 
sufficient.    Quinlan  v.  Houston  &  T.  C.  E.  E.,  89  Texas,  356. 

Plaintiff  in  its  first  supplemental  petition  further  assails  this  Act 
for  the  reason  that  it  was  passed  at  a  called  session  of  the  Legislature 
and  the  Governor  had  not,  and  did  not  by  a  message,  call  the  attention 
of  the  Legislature  to  such  legislation.  The  trial  court  did  not  err  in 
sustaining  a  special  exception  to  this  allegation.  The  courts  will  not 
go  into  such  an  investigation  to  determine  whether  as  a  matter  of  fact 
the  Legislature  in  enacting  the  law  failed  to  observe  some  rule  of  pro- 
cedure prescribed  by  the  Constitution,  for  the  purpose  of  invalidating 
it.  Williams  v.  Taylor,  83  Texas,  667 ;  Moller  v.  Galveston,  57  S.  W. 
Eep.,  1120;  Ball  v.  Presidio  Co.,  27  S.  W.  Eep.,  102;  City  Oak  Cliff 
V.  State,  77  S.  W.  Eep.,  26.  By  this  Act  it  is  provided  that  "All  cities 
and  towns  in  this  State  heretofore  incorporated  that  may  be  invalid 
by  reason  of  having  incorporated  pastural,  agricultural  and  other  land 
adjacent  to  such  cities  and  towns  but  which  cities  and  towns  do  not 
include  more  territory  than  is  provided  for  in  article  386a  be  and  such 
charter  and  incorporation  of  all  such  cities  and  towns  are  declared 
valid.''  It  is  not  contended  that  the  city  of  Athens  contained  more 
territory  than  was  authorized  by  article  386a  of  the  Eevised  Statutes. 
The  contention  is  that  75  percent  of  its  territory  is  composed  of  wood- 
land, agricultural  and  pasture  land  not  suitable  for  city  and  town 
purposes.  This  Act  validated  this  defect  in  the  charter  and  corporation 
and  the  State  can  not  now  be  heard  to  complain  of  the  corporation  in 
this  respect. 

From  the  above  remarks  it  follows  that  the  trial  court  correctly 
held  that  the  city  of  Athens  is  duly  incorporated  and  that  there  is 
no  error  in  the  judgment. 

The  appellees  plead  the  special  Act  passed  by  the  first  called  session 
of  the  Twenty-seventh  Legislature  as  validating  the  incorporation  of 
the  city  of  Athens  and  attached  to  their  answer  a  certified  copy  of  the 
same.  See  Special  Laws  of  27th  Leg.,  1st  Called  Sess.,  p.  1.  This 
Act  the  appellees  insist,  although  plead  by  them  as  a  special  law,  is 
in  fact  a  general  law  and  that  it  not  only  validates  the  corporation, 
but  by  referring  to  the  city  of  Athens  as  a  valid  corporation,  the  State 
is  estopped  from  now  attacking  it.  In  this  contention  we  do  not  con- 
cur. We  are  of  opinion  the  Act  is  a  special  law.  Smith  v.  Grayson  Co., 
18  Texas  Civ.  App.,  163.  The  plaintiff  challenges  the  validity '^and  con- 
stitutionality of  this  special  Act.     It  charges  that  the  Act  is  a  local 
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or  special  law  and  that  it  was  passed  without  notice  having  been  given 
that  such  legislation  would  be  applied  for  and  that  the  passage  of  the 
same  was  secured  by  acts  of  fraud  and  conspiracy.  The  court  sustained 
an  exception  to  these  allegations.  In  doing  so  we  think  the  court  ruled 
correctly.  We  are  of  the  opinion  that  these  matters  could  not  be  in- 
quired into  by  the  court  for  the  purpose  of  invalidating  a  statute 
appearing  upon  its  face  to  have  been  duly  enacted.  Williams  v.  Tay- 
lor, supra.  But  appellant  contends  that  the  Constitution  provides  in 
substance  that  the  Legislature  shall  not  pass  any  local  or  special  law 
incorporating  cities,  towns  or  villages  or  changing  their  charters,  and 
it  is  insisted  that  validating  the  corporation  of  the  city  of  Athens  is 
"authorizing  the  incorporation  of  said  city.*'  We  can  not  agree  with 
this  contention.  We  are  of  the  opinion  that  the  Legislature  could 
by  special  Act  validate  defects  made  in  an  honest  attempt  to  incorpo- 
rate under  the  General  Laws.  While  the  Legislature  could  not  under 
the  Constitution  by  special  Act  create  a  municipal  corporation  having 
a  population  of  10,000  inhabitants  or  less,  nevertheless,  it  had  the 
power  by  special  Act  to  pass  a  curative  Act  legalizing  the  defective 
incorporation  of  a  city  already  in  existence  under  the  General  Laws. 
Nolan  V.  State,  83  Texas,  182;  Reed  v.  Plattsmouth,  107  U.  S.,  568; 
Middleton  v.  City  San  Augustine  (Fla.),  29  So.  Rep.,  431;  Oak  Cliff 
V.  State,  77  S.  W.  Rep.,  26;  Cooley's  Const,  Lim.,  p.  530,  531 
(17th  ed.) ;  Brown  v.  Galveston,  97  Texas,  1;  Richman  v.  Muscatine 
Co.  (Iowa),  4  Law  Rep.  Ann.,  445.  We  conclude  that  the  special 
Act  under  consideration  is  valid. 

As  above  stated,  in  our  opinion  the  city  of  Athene  is  a  valid  municipal 
corporation,  and  that  it  is  so,  independent  of  the  special  Act  of  the 
Twenty-seventh  Legislature.  But  should  we  be  mistaken  in  this,  then 
we  conclude  that  the  effect  of  the  special  Act  was  to  validate  any  sup- 
posed defects  in  the  corporation,  resulting  from  irregularities  in  peti- 
tioning to  determine  if  an  election  should  be  held  to  incorporate  under 
the  General  Law,  or  in  ordering  or  holding  of  same,  or  in  declaring  the 
result  thereof,  and  also  in  including  territory  of  four  square  miles 
within  the  corporate  limits. 

In  passing  upon  the  case  we  have  treated  the  certified  copy  of  the 
order  of  the  county  judge  attached  to  respondent's  answer,  and  the 
certified  copy  of  the  special  Act  of  the  First  Called  Session  of  the 
Twenty-seventh  Legislature,  also  attached  to  the  answer,  as  facts  es- 
tablished, and  treated  the  questions  purely  as  questions  of  law.  They 
seem  to  have  been  so  regarded  and  treated  both  by  the  court  below  and 
the  parties  in  their  briefs.  As  it  would  serve  no  useful  purpose  to 
reverse  the  judgment  in  order  to  have  these  facts  found  we  are  of 
opinion  the  case  should  be  finally  disposed  of  on  this  appeal.  Newton 
V.  Emerson,  66  Texas,  147. 

The  judgment  will,  therefore,  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


! 


266       Texas  Civil  Appeals  Reports^  Vol.  41.  IJanuary, 


JANUARY,  1906. 


R.  V.  Dixon  v.  A.  0.  Watson. 

Decided  January  3,  1906. 

Writ  of  Error— Beicription  of  Judgment — Conrt — ^Amendment. 

A  petition  for  writ  of  error  must  describe  the  judgment,  and  the  name  of 
the  court  rendering  it  is  essential  to  such  description.  Naming  the  wrong 
county  in  describing  a  County  Court  judgment  is  not  such  an  obvious  clerical 
error  as  to  be  immaterial;  and  the  defect  is  not  waived  by  exceptance  of 
service  nor  cured  by  an  amended  petition  and  citation  giving  a  correct  de- 
scription, after  the  time  for  suing  out  writ  of  error  has  expired. 

Error  from  the  County  Court  of  Travis  County.  Tried  below  before 
Hon.  James  R.  Hamilton. 

Fiset  &  McClendon  and  L.  A.  Hill,  for  plaintiff  in  error. 

F.  C.  Von  Rosenhergj  for  defendant  in  error. 

KEY,  Associate  Justice. — May  2,  1904,  A.  0.  Watson  recovered  a 
judgment  against  R.  V.  Dixon  in  the  County  Court  of  Travis  County. 
On  May  1,  1905,  Dixon  filed  with  the  clerk  of  the  County  Court  of 
Travis  County  a  petition  for  writ  of  error  which  correctly  described  the 
judgment  referred  to,  except  tliat  it  stated  that  it  was  rendered  by  the 
County  Court  of  Caldwell  County.  Watson  by  his  attorney,  waived 
the  issuance  and  service  of  citation,  and  accepted  notice  of  the  filing 
of  the  petition.  On  the  same  day  that  the  petition  was  filed,  Dixon 
filed  an  affidavit  with  the  county  judge  of  Travis  County,  made  the 
necessary  proof  and  obtained  an  order  authorizing  him  to  prosecute 
a  writ  of  error  without  giving  bond. 

May  25,  1905,  Dixon  filed  an  amended  petition  for  writ  of  error, 
in  which  amendment  it  was  stated  that  the  judgment  complained  of 
was  rendered  by  the  County  Court  of  Travis  County.  On  the  same 
day  a  citation  was  issued  by  the  clerk  of  County  Court  of  Travis 
County,  upon  the  original  and  amended  petition,  in  which  citation  the 
judgment  was  correctly  described.  The  citation  was  duly  served  on 
Watson  on  May  31,  1905. 

The  defendant  in  error  has  submitted  a  motion  to  dismiss  the  writ 
of  error,  because  the  petition  fails  to  properly  describe  the  judgment. 
The  statute  requires  a  petition  for  writ  of  error  to  describe  the  judgment 
with  sufficient  certainty  to  identify  it.  In  describing  a  judgment 
so  as  to  distinguish  it  from  all  other  judgments  the  statement  of  the 
court  by  which  it  was  rendered  is  one  of  the  most  important  matters 
of  description;  and  when  it  is  sought  to  apply  such  a  description  to 
a  judgment  rendered  by  a  different  court  from  the  one  stated  in  the 
description,  it  must  be  held  that  such  description  does  not  identify  that 
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judgment,  unless  it  manifestly  appears  that  the  person  who  wrote  the 
description  committed  a  clerical  error  in  stating  the  court  by  which 
the  judgment  was  rendered.  It  is  possible  that  a  suit  substantially 
similar  to  this  as  to  parties,  subject  matter  and  final  judgment  may  have 
been  decided  by  the  County  Court  of  Caldwell  County.  And  if  any 
such  judgment  was  in  existence  the  desription  under  consideration 
would,  to  say  the  least,  be  equally  applicable  to  it;  and  therefore,  we 
hold  that  it  does  not  manifestly  appear  that  a  clerical  error  was  made 
in  describing  the  judgment  as  rendered  by  the  County  Court  of  Cald- 
well County. 

It  is  contended,  however,  that  the  acceptance  of  service  on  the 
petition  and  the  subsequent  filing  of  an  amended  petition  correcting 
the  mistake  in  the  original  petition,  and  the  issuance  and  service  of 
the  citation  correctly  describing  the  judgment,  cured  the  defect  referred 
to  and  perfected  the  writ  of  error.  We  attach  no  importance  to  the 
acceptance  of  service.  Such  acceptance  admitted  nothing  and  cured 
no  defects.  The  amended  petition  was  filed  and  the  citation  was  issued 
and  served  after  the  time  had  expired  within  which  a  writ  of  error 
could  be  sued  out;  and,  for  this* reason,  we  hold  that  such  additional 
proceedings  did  not  cure  the  defect  in  the  original  petition.  If  the  addi- 
tional proceedings  referred  to  had  been  taken  before  the  time  had  ex- 
pired for  suing  out  the  writ  of  error,  the  ruling  would  be  diflFerent. 
In  Crunk  v.  Crunk,  23  Texas,  605,  it  is  held  that  a  writ  of  error  is 
sued  out  when  the  petition  and  bond  are  filed;  and  if  the  petition  is 
not  in  substantial  compliance  with  the  statute,  we  hold  that  it  can  not, 
if  radically  defective,  be  aided  by  what  is  subsequently  done  by  the 
plaintiff  in  error,  or  the  clerk,  after  the  time  has  expired  for  suing  out 
the  writ.      (Weems  &  Waldo  v.  Watson,  91  Texas,  35.) 

For  the  reasons  stated,  the  motion  will  be  sustained  and  the  writ  of 
error  dismissed. 

Dismissed. 


S.  E.  Smith  v.  Buffalo  Oil  Company. 

Decided  January  5,   1906. 

1. — ^Evidence  of  Negligence — Peremptory  Charge. 

Facts  considered,  and  held  sufTicient  to  raise  the  issue  of  negligence  on 
the  part  of  the  employer.  It  was  therefore  error  to  instruct  a  verdict  for 
defendant. 

8. — ^Assumed  Eisk. 

The  failure  of  the  master  to  use  proper  care  to  provide  a  reasonably  safe 
place  for  the  servant  to  perform  his  work,  and  to  furnish  him  with  reasonably 
safe  appliances,  is  not  an  ordinary  risk  of  his  employment  with  the  assumption 
of  which  the  servant  is  charged,  unless  he  knows  of  such  failure. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

Makemson,  Hudson  &  Lord,  for  appellant. — Every  material  allegation 
of  plain  tiff ^8  first  amended  original  petition  was  strongly  supported  by 
the  evidence,  and  the  issues  should  have  been  submitted  to  the  jury. 
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Lindsey  v.  Storrie,  55  S.  W.  Bep.,  370;  Bowman  v.  Texas  Brewing  Co., 
43  S.  W.  Bep.,  808;  Stooksbury  v.  Swan,  85  Texas,  673;  Texas  &  Pac. 
By.  V.  Murphy,  46  Texas,  366  et  seq. ;  Bonnett  v.  Galveston,  H.  &  S.  A.. 
By.  Co.,  89  Texas,  72,  and  authorities  there  cited;  MeCray  v.  Galveston, 
H.  &  S.  A.  By.  Co.,  34  S.  W.  Bep.,  95;  Shearman  &  Bedfield  Neg. 
(4th  ed.),  vol.  1,  see.  186. 

It  is  the  duty  of  the  master  to  provide  a  safe  place  for  the  servant  to 
perfonn  his  work,  t.  e,,  to  exercise  ordinary  care  in  this  respect.  Texas 
&  N.  0.  By.  Co.  V.  Bingle,  91  Texas,  287,  et  seq.;  Missouri,  K.  &  T. 
By.  Co.  V.  Hannig,  91  Texas,  350,  et  seq.;  Louisville  &  C.  By.  Co.  v. 
Banning,  31  Am.  St.  Bep.,  443;  Shearman  v.  Bedfield  Neg.  (4th  ed.), 
vol.  1,  sec.  194;  20  Am.  and  Eng.  Ency.  of  Law,  p.  55,  et  seq.  (2d  ed.). 

It  is  the  duty  of  the  master  to  apprise  the  inexperienced  servant  of  the 
dangers  of  the  employment,  and  those  that  may  arise  from  extraneous 
causes.  Texas  &  P.  By.  Co.  v.  Utley,  66  S  W.  Bep.,  311 ;  Bonnett  v. 
Galveston,  H.  &  S.  A.  By.  Co.,  89  Texas,  72,  et  seq. ;  Baxter  v.  Boberts, 
13  Am.  Bep.,  163  et  6eq.;  Shearman  &  Bedfield  Neg.  (4th  ed.),  vol.  1, 
sec.  203;  20  Am.  and  Eng.  Ency.  of  Law,  p.  96,  and'authorities  cited  (2d 
ed.). 

The  servant  does  not  assume  the  risks  arising  from  the  failure  of  the 
master  to  do  his  duty.  Missouri,  K.  &  T.  By.  Co.  v.  Hannig,  91  Texas, 
350,  et  seq.;  Texas  &  N.  0.  By.  Co.  v.  Bingle,  91  Texas,  287;  St.  Louis 
S.  W.  By.  Co.  V.  Smith,  63  S.  W.  Bep.,  1064;  Gulf,  C.  &  S.  P.  By.  Co. 
V.  Moore,  68  S.  W.  Bep.,  559 ;  Nadau  v.  White  Biver  Lumber  Co.,  20 
Am.  St.  Bep.,  37,  et  seq.;  Louisville  &  C.  By.  Co.  v.  Harming,  31  Am. 
St.  Bep.,  443;  Shearman  &  Bedfield  Neg.  (4th  ed.),  vol.  1,  sec.  186; 

20  Am.  and  Eng.  Ency.  of  Law,  p.  123  (d),  2d  ed. 

The  servant  does  not  assume  the  risk  of  unknown  dangers.  Texas  & 
N.  0.  By.  Co.  V.  Bingle,  91  Texas,  287;  International  By.  Co.  v.  Hall, 

21  S.  W.  Bep.,  1024 ;  Missouri  Pac.  By.  Co.  v.  Somers,  78  Texas,  442, 
et  seq. ;  Shearman  &  Bedfield  Neg.  (4th  ed.),  vol.  1,  sec.  185;  20  Am.  and 
Eng.  Ency.  of  Law,  p.  121,  2d  ed. 

L.  A.  Carlton  and  E.  E.  Townes,  for  appellee. — The  nature  of  the 
business  carried  on  by  the  appellee,  defendant  in  this  case,  and  in  which 
plaintiff  was  engaged  at  the  time  of  his  injury,  and  for  which  he  was 
employed,  was  not  of  such  extraordinarily  dangerous  character,  and  the 
risk  involved  was  not  such  as  to  require  the  master  to  give  to  the 
servant  any  instructions  or  warning  in  regard  thereto.  San  Antonio 
Gas  Co.  V.  Bobertson,  93  Texas,  507 ;  McNiff  v.  Texas  Midland  By.  Co., 
64  S.  W.  Bep.,  1010;  Newnon  v.  Southern  Tel.  &  Tel.  Co.,  47  S.  W. 
Bep.,  669 ;  Texas  &  P.  By.  Co.  v.  French,  23  S.  W.  Bep.,  644. 

The  evidence  adduced  upon  the  trial,  viewed  in  the  light  most  favor- 
able to  appellant,  was  insufficient  in  law  to  support  a  verdict  for  him. 
Texas  &  N.  0.  Bv.  Co.  v.  Crowder,  76  Texas,  501 ;  Ladonia,  etc.,  Co.  v. 
Shaw,  65  S.  W.  Bep.,  694;  McNiff  v.  Texas  Midland  By.  Co.,  64  S.  W. 
Bep.,  1010;  Ely  v.  San  Antonio  &  A.  P.  By.  Co.,  40  S.  W.  Bep.,  176; 
St.  Louis,  etc..  By.  Co.  v.  Denny,  24  S.  W.  Bep.,  321 ;  Newnon  v.  S.  W. 
Tel.  &  Tel.  Co.,  47  S.  W.  Bep.,  669. 

The  court  is  in  duty  bound  to  instruct  a  verdict  for  the  defendant  in 
the  following  cases,  which  apply  to  the  case  at  bar : 
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(a)  Where  the  evidence,  if  taken  as  true,  is  insuflScient  to  support 
a  verdict  for  ihe  plaintiff. 

(b)  Where  the  evidence,  though  not  uncontroverted,  is  of  such  a 
character  that  no  two  reasonable  men  could  disagree  as  to  its  effect 
and  the  facts  established,  and  these  established  facts  are  insufficient  to 
show  a  liability  on  the  part  of  the  defendant. 

(c)  Where  there  is  no  evidence  to  prove  an  essential  element  of 
plaintiff's  right  to  recover.  McNiff  v.  Texas  Mid.  By.  Co.,  64  S.  W. 
Eep.,  1010;  Texas  &  N.  0.  By.  Co.  v.  Crowder,  76  Texas,  601;  Allen 
V.  Galveston,  H.  &  S.  A.  By.  Co.,  37  S.  W.  Bep.,  171;  Newnon  v.  S.  W. 
Tel.  &  Tel.  Co!,  47  S.  W.  Bep.,  669;  Texas  &  P.  By.  Co.  v.  Moore, 
27  S.  W.  Bep.,  965,  citing  authorities;  Lytle  v.  Crescent  News  &  Hotel 
Co.,  66  S.  W.  Bep.,  240;  San  Antonio  &  A.  P.  By.  Co.  v.  Long,  23  S. 
W.  Bep.,  500;  11  Am.  and  Eng.  Ency.  of  Law,  pp.  240,  245,  246. 

Plaintiff  could  recover  of  defendant  only  in  case  the  injury  com- 
plained of  was  shown  to  have  resulted  proximately  from  an  act  of  the 
defendant  or  of  some  one  whose  acts  it  was  under  a  duty  to  control  or 
prevent,  or  for  which  it  was  in  law  responsible.  Gulf,  C.  &  S.  P.  Bv.  Co. 
V.  Wittig,  35  S.  W.  Bep.,  858  and  859;  Gulf,  C.  &  S.  P.  By.  Co.  v. 
Knott,  36  S.  W.  Bep.,  493^,  etc. 

The  evidence  does  not  show  a  failure  of  the  master  to  exercise  ordinary 
care  to  furnish  a  safe  place  for  its  employes  to  work  in.  Behring  Manfg. 
Co.  V.  Peterson,  67  S.  W.  Bep.,  134;  Texas  ft  P.  By.  Co.  v.  French,  23 
S.  W.  Bep.,  644;  McNiff  v.  Texas  Mid.  By.  Co.,  64  S.  W.  Bep.,  1010. 

The  servant  assumes  the  risk  resulting  from  a  dangerous  place  for 
performing  his  labor,  and  from  other  causes  where  such  dangers  are 
patent  and  known  to  him,  or  could  have  been  known,  had  he  exercised 
ordinary  and  proper  care  for  his  own  safety.  Ladonia  Cotton  Oil  Co. 
V.  Shaw,  65  S.  W.  Bep.,  694;  Jones  v.  Galveston,  H.  ft  S.  A.  By.  Co.,  31 
S.  W.  Bep.,  707;  Newman  v.  Southwestern  Tel.  ft  Tel.  Co.,  47  S.  W. 
Bep.,  669;  Houston  &  T.  C.  By.  Co.  v.  Banager,  14  S.  W.  Bep.,  243; 
St.  Louis,  etc.,  v.  Denny,  24  S.  W.  Bep.,  320;  Galveston,  H.  ft  S.  A. 
By.  Co.  V.  Lempe,  59  Texas,  24;  Ely  v.  San  Aiitonio  ft  A.  P.  Bv.  Co., 
40  S.  W.  Bep.,  175;  Texas  ft  P.  By.  Co.  v.  French,  23  S.  W.  Bep.,  644. 

Where,  for  any  reason,  a  piece  of  property  is  unsafe,  the  persons  who 
are  employed  for  the  work  of  repairing  or  making  it  safe  take  upon 
themselves  whatever  of  added  risk  comes  from  its  existing  conditions 
and  the  defects  and  dangers  which  they  are  emploved  to  remedy.  Allen 
V.  Galveston,  H.  &  S.  A.  By.  Co.,  37  S.  W.  Bep.,*^  171;  San  Antonio  & 
A.  P.  By.  Co.  V.  Weigers,  54  S.  W.  Bep.,  911;  Houston  ft  T.  C.  By. 
Co.  V.  O'Hare,  64  Texas,  603 ;  Colson  v.  Oregon  S.  L.  ft  U.  N.  By.  Co.,  28 
Pac.  Bep.,  497. 

The  master  has  the  right  to  assume  that  one  applying  for  and  accept- 
ing employment  in  a  certain  line  of  work  is  familiar  with  such  work,  its 
duties  and  dangers.  Jones  v.  Galveston,  H.  &  S.  A.  By.  Co.,  31  S.  W. 
Bep.,  707;  Missouri  Pac.  Bv.  Co.  v.  Watts,  63  Texas,  "^552;  Galveston, 
H.  ft  S.  A.  By.  Co.  v.  Hughes,  54  S.  W.  Bep.,  266;  Gulf,  C.  ft  S.  F. 
By.  Co.  V.  Williams,  12  S  W.  Bep.,  174;  Pittsburg,  etc..  By.  Co.  v. 
Adams,  5  N.  E.  Bep.,  194. 

In  ordier  to  charge  the  master  with  the  duty  of  warning  or  instructing 
an  ignorant  or  inexperienced  servant  as  to  the  dangers  incident  to  his 
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euiployment,  such  ignorance  or  inexperience  must  be  brought  to  the 
knowledge  of  the  master  or  instruction  requested.  Galveston,  H.  & 
S.  A.  V.  Hughes,  54  S.  W.  Rep.,  266;  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Mc- 
Mahan,  26  S.  W.  Rep.,  160-1 ;  Watson  v.  Houston  &  T.  C.  Ry.  Co.,  58 
Texas,  438;  Missouri  Pac.  Ry.  Co.  v.  Watts,  63  Texas,  552;  Pittsburg, 
etc.,  Ry.  Co.  v.  Adams,  5  N.  E.  Rep.,  194. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  by  appellant  to 
recover  damages  for  personal  injuries  alleged  to  have  been  caused  him 
by  the  negligence  of  appellee,  his  employer. 
"  The  defendant   answered*  the  suit  by  general  denial   and   pleas  of 
assumed  risk  and  contributory  negligence. 

The  trial  court  instructed  a  verdict  for  the  defendant  and  rendered 
judgment  accordingly. 

The  evidence  shows  that  plaintiff  sustained  the  injuries  complained 
of  in  his  petition  under  the  following  circumstances :  He  was  employed 
by  the  defendant  as  a  common  laborer  and,  under  the  direction  of  his 
employer,  was  engaged  in  rearranging  a  pipe  attached  to  the  exhaust 
pipe  of  a  steam  engine,  and  while  so  engaged  was  scalded  by  steam  which 
was  forced  through  the  exhaust  pipe  by  the  engine  being  put  in  motion. 
The  engine  had  not  been  in  motion  for  some  time  prior  to  the  time 
plaintiff  attempted  to  rearrange  the  pipe.  It  was  concealed  from  his 
view  and  there  was  nothing  to  put  him  upon  notice  that  it  was  likely 
to  be  put  in  operation  while  he  was  engaged  in  the  work  which  he  had 
been  directed  to  perform. 

The  engine  by  which  the  hot  steam  was  projected  through  the  pipe 
and  upon  plaintiff's  body  was  not  owned  by  appellee  and  was  not  under 
its  control,  but  plaintiff  had  no  knowledge  of  these  facts,  and  appellee's 
manager,  who  was  directing  the  work  in  which  plaintiff  was  engaged 
and  who  was  a  vice-principal,  ordered  him  to  rearrange  the  pipe  without 
notifying  the  person  operating  the  engine  of  his  intention  to  have  sudi 
work  performed,  and  without  informing  plaintiff  that  the  engine  was 
not  under  appellee's  control,  and  that  no  steps  had  been  taken  to  prevent 
its  being  started  while  he  was  at  work  on  the  pipe. 

The  engineer  did  not  know  when  he  started  his  engine  that  plaintiff 
and  his  coemployes  were  engaged  in  rearranging  the  exhaust  pipe  or 
that  the  performance  of  such  work  was  contemplated  by  appellee. 

The  testimony  shows  that  none  of  the  several  workmen  who  were 
assisting  plaintiff  were  injured  by  the  escaping  steam,  and  he  might 
have  done  the  work  required  of  him  without  placing  himself  in  a 
position  where  he  would  have  come  in  contact  with  the  steam  from  the 
exhaust  pipe,  but  there  is  testimony  to  the  effect  that  the  position  in 
which  he  stood  at  the  time  of  his  injury  was  the  most  convenient  and 
suitable  for  the  expeditious  performance  of  his  work. 

The  work  in  which  he  was  engaged  at  the  time  he  was  injured  was  in 
the  line  of  his  employment,  and  required  for  its  proper  and  safe  per- 
formance no  special  skill  or  knowledge  of  any  kind,  and  there  is  no 
evidence  that  he  was  not  fully  informed  as  to  the  dangers  ordinarily 
incident  to  his  employment,  and  no  facts  are  shown  which  would  exempt 
him  from  the  operation  of  the  rule  that  charges  him  with  the  assumption 
of  the  risks  ordinarily  incident  to  his  employment. 
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We  think  it  clear  that  this  evidence  raises  the  issue  of  negligence 
on  the  part  of  appellee  in  ordering  appellant  to  rearrange  the  exhaust 
pipe  without  notifying  the  person  in  charge  of  the  engine  that  such 
order  would  be  given,  and  in  failing  to  inform  appellant  that  it  had  no 
control  of  the  engine  and  that  it  might  be  put  in  motion  at  any  time. 
The  facts  that  appellee  did  not  own  the  engine  and  that  it  was  not 
situated  upon  its  property  are  immaterial.  Appellant  had  no  notice  of 
these  facts,  and  even  if  he  had,  he  had  the  right  to  assume  that  ap- 
pellee, when  it  ordered  him  to  work  on  the  exhaust  pipe,  would  use 
proper  care  to  see  that  the  engine  was  not  put  in  motion  while  he  was 
performing  his  work,  or  would  warn  him  that  the  engine  might  be 
started  while  he  was  handling  the  pipe. 

We  do  not  think  the  issue  of  assumed  risk  was  raised  by  the  evidence. 
The  failure  of  the  master  to  use  proper  care  to  provide  a  reasonably  safe 
place  for  the  servant  to  perform  his  work,  and  to  furnish  him  with 
reasonably  safe  appliances,  is  not  an  ordinary  risk  of  his  employment 
with  the  assumption  of  which  the  servant  is  charged  unless  he  knows 
of  such  failure.  (Missouri,  K.  &  T.  Rv.  Co.  v.  Hannig,  91  Texas,  350; 
Texas  &  N.  0.  Rv.  Co.  v.  Single,  91  Texas,  287;  St.  Louis  &  S.  W.  Rv. 
Co.  V.  Smith,  63  S.  W.  Rep.,  1064;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Moore, 
68  S.  W.  Rep.,  659;  Shearman  &  Redfield  on  Neg.  (4th  ed.),  vol.  1, 
sec.  186.) 

If  it  be  conceded  that  the  issue  of  contributory  negligence  was  raised 
by  the  evidence,  it  certainly  can  not  be  held  that  the  facts  shown  by 
the  testimony  are  such  that  reasonable  minds  could  reach  no  other  con- 
clusion than  that  appellant  was  guilty  of  negligence  which  proximately 
contributed  to  his  injury,  and  that  issue  should  have  been  left  to  the 
determination  of  the  jury.  (Texas  &  Pac.  Rv.  Co.  v.  Murphv,  46 
Texas,  366;  Bonnett  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  89  Texas,"^  72.) 

There  being  suflBcient  evidence  to  authorize  a  finding  that  appellant's 
injuries  were  caused  by  the  alleged  negligence  of  the  appellee  and  that 
he  was  not  guilty  of  contributory  negligence,  it  was  error  to  instruct 
the  jury  to  return  a  verdict  for  the  defendant,  and  the  judgment  of  the 
trial  court  is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


William  Z.  Manchester,  Admr.,  v.  W.  A.  Bursey  et  al. 

Decided  January  6,   1006. 

1. — Eight  of  Administrator  to  Posaetsioa  of  Estate. 

Ab  against  an  heir  an  administrator  has  a  superior  right  to  the  possession 
of  the  property  of  an  estate. 

8. — Payment  of  Debts  by  Heir — Credit  for  Same. 

In  an  action  by  an  administrator  against  an  heir  to  recover  property  of  the 
estate,  the  heir  may  show  in  defense  the  application  by  him  of  such  property  of 
the  estate  to  the  payment  of  debts  against  the  estate,  and  receive  credit  for  the 
amount  so  applied. 

3. — ^Heirs — ^Possession  and  Bistribntion  of  Estate. 

The  title  to  an  estate  being  in  the  heirs,  they  have  a  right,  in  the  absence 
of  an  administration  or  any  known  necessity  for  same,  to  take  possession  of  the 
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estate  and  distribute  it  among  tbemselves.     An  administrator  subsequently  ap- 
pointed would  have  to  look  to  each  heir  for  the  portion  received  by  him. 

Appeal  from  tlie  County  Court  of  Tarrant  County.  Tried  below 
before  Hon.  K.  F.  Milam. 

Jas.   C,  Scott,  for  appellant. — ^Where  defendants  admit  they  have 

money  in  their  possession  judgment  should  be  for  plaintiff  for  at  least 

that  amount,  and  interest  from  date  of  filing  suit.    Blinn  v.  McDonald, 

'92  Texas,  608;  Webster  v.  Willis,  56  Texas,  474;  Ansley  v.  Baker,  14 

Texas,  608. 

The  administrator  must  collect  the  estate  as  it  existed  at  the  time  of 
the  death  of  John  Bouvet.  Rev.  Stats.,  art.  1986;  Pisk  v.  Norvd,  9 
Texas,  13 ;  Blinn  v.  McDonald,  92  Texas,  608. 

No  brief  for  appellee. 

STEPHENS,  Associate  Jcstice. — This  suit  was  brought  by  the 
administrator  of  the  estate  -of  John  Bouvet,  deceased,  against  a  son  and 
son-in-law  of  John  Bouvet,  to  recover  money  belonging  to  said  estate 
which  has  come  to  their  hands  and  been  partly  disposed  of  by  the  pay- 
ment of  the  debts  of  said  estate  and  by  distribution  among  the  heirs  of 
John  Bouvet,  prior  to  any  administration.  The  court  denied  the  ad- 
ministrator any  recovery,  although,  admittedly,  the  defendants,  or  at 
least  one  of  them,  still  had  some  of  the  money  in  possession.  In  this 
the  court  erred.  The  administrator  of  an  estate  has  the  undoubted  right 
to  recover  from  an  heir  money  in  his  hands  belonging  to  the  estate.  The 
court  also  erred  in  permitting  the  defendants  to  testify  to  transactions 
with  deceased,  contrary  to  the  statute  on  that  subject  (Bev.  Stats., 
art.  2302.) 

In  view  of  another  trial,  we  will  discuss  briefly  other  issues  raised. 
It  seems  that  an  heir  in  Texas  is  not  treated  as  an  executor  de  son  tort, 
as  he  was  at  common  law,  for  the  mere  handling  of  the  personal  estate 
of  the  deceased;  and  while  the  administrator  is  entitled  to  recover  it 
from  him,  the  heir  may  show  in  defense  of  the  action  that  money  coming 
to  his  hands  as  heir  had  been  properly  applied  to  the  payment  of  just 
debts  of  the  estate  prior  to  the  appointment  of  an  administrator.  (Blinn 
V.  McDonald,  92  Texas,  608,  and  cases  cited.)  In  discussing  this  ques- 
tion in  Ansley  v.  Baker,  14  Texas,  608,  there  cited.  Chief  Justice  Hemp- 
hill observed,  "though  if  debts  were  fairly  paid  allowance  would  no 
doubt  be  made  for  such  payments.*'  Indeed,  it  seems  to  be  the  prevailing 
rule  in  the  courts  of  this  country  "that  just  debts  of  a  decedent  which 
have  been  paid  by  an  executor  de  son  tort  according  to  their  legal  priority 
may  be  set  off  against  the  amount  of  damages  for  which  his  intermed- 
dling has  rendered  him  liable."  The  reason  given  for  this  rule  is  that 
"it  is  no  detriment  to  the  administrator  de  jure  that  such  payments 
were  made  by  the  executor  de  son  tort"  (Woemer  on  American  Law 
of  Administration  (2d  ed.),  sec.  195;  Williams  on  Executors  (American 
Notes  by  Randolph  &  Talcott),  vol.  1,  page  316 ;  11  American  and  English 
Encyclopedia  of  Law  (2d  ed.),  1352-3;  Cook  v.  Sanders,  94  Am.  Dec., 
139;  B^nett  v.  Ives,  30  Conn.,  329.)     For  a  recent  discussion  of  the 
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question  and  review  of  the  authorities,  see  Slate  v.  Henkle,  78  Pac. 
Rep.,  325.  Applying  this  principle  to  the  case  before  us,  we  are  of 
opinion  that  appellees  would  be  entitled  to  a  credit  for  whatever  amount 
of  money  they  can  show  was  properly  applied  to  the  payment  and 
extinguishment  of  debts  (in  this  instance  funeral  expenses  and  ex- 
penses of  last  sickness)  for  which  the  estate  of  John  Bouvet  was  liable. 

We  are  also  inclined  to  the  opinion  that  the  appellees  would  not  be 
liable  as  executors  de  son  tort  for  a  mere  distribution  of  the  money  of 
the  estate  among  the  heirs  entitled  to  it.  Under  our  statutes,  contrary 
to  the  rule  at  common  law,  personal  as  well  as  real  estate  descends  to  the 
heirs  immediately  on  the  death  of  the  ancestor,  subject  to  the  payment 
of  debts,  and  if  the  title  be  in  them  we  see  no  grounds  for  treating  them 
as  trespassers  or  intermeddlers  for  merely  taking  possession  and  making 
distribution  of  it  among  themselves  in  the  absence  of  any  administration 
or  any  known  necessity  for  administration,  as  seems  to  have  been  the 
case  immediately  after  the  death  of  John  Bouvet.  The  administrator 
subsequently  appointed  would  have  to  look  to  each  of  the  heirs  for  the 
portion  received  by  him. 

For  the  errors  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


St.  Louis  Southwestern  Railway  Company  op  Texas  v.  W.  J. 

Burke. 

Decided  January  6,   1906. 

Belay  in  Transporting  Saw  Xill  ICaohinery — Eental  Value— Evidence. 

While  the  plaintiff  testified  he  did  not  know  the  rental  value  of  the  saw 
mill,  he  further  testified  that  it  had  a  capacity  of  20,000  feet  per  day,  and  when 
using  said  mill  he  made  from  $12.50  to  |l6  per  day  net.  There  was  other  evi- 
dence to  the  effect  that  saw  mills  usually  rented  for  one-fourth  of  the  output, 
and  that  lumber  was  worth  $6  per  1,000  feet  at  the  mill.  Held,  that  the  evi- 
dence was  sufiBcient  to  enable  the  jury  to  determine  the  rental  value  of  the 
saw  mill. 

Appeal  from  the  County  Court  of  Cherokee  County.  Tried  below 
before  Hon.  Jas.  P.  Gibson. 

E.  B.  Perkins,  Marsh  &  Mcllwaine  and  J,  8,  Mcllwaine,  for  appellant. 

Ouinn,  Norman  &  Guinn,  and  W.  H,  Shook,  for  appellee. — The  evi- 
dence was  sufficient  to  require  the  court  to  submit  the  question  of 
rental  value  to  the  jury.  Texas  &  Pac.  Ry.  v.  Hassell,  23  Texas  Civ. 
App.,  681;  Yoakum  v.  Dunn,  1  Texas  Civ.  App.,  524;  Equitable  Mort. 
Co.  V.  Weddington,  2  Texas  Civ.  App.,  373;  Baumbach  v.  Gulf,  C.  & 
S.  F.  Rv.,  4  Texas  Civ.  App.,  650;  Houston  &  T.  C.  Ry.  v.  Hill,  63 
Texas,  381;  Western  U.  Tel.  Co.  v.  Bowen,  84  Texas,  476;  Western  TJ. 
Tel.  Co.  V.  Brown,  84  Texas,  54. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  appel- 
Vol.  XLI.  Civil— 18. 
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Jee  against  appellant  to  recover  damages  for  alleged  negligent  delay  in 
the  transportation  of  a  saw  mill  outfit  shipped  by  him  over  appellant's 
railway,  and  for  the  recovery  of  the  cost  of  transferring  said  machinery 
from  one  car  to  another  which  cost  had  been  paid  by  appellee. 

The  plaintiff  allied  in  substance  that  he  delivered  the  saw  mill 
outfit  to  the  defendant  at  Rusk,  Texas,  on  November  17,  1903,  for 
shipment  to  Huntington,  Texas,  near  which  j)lace  he  had  arranged  to 
begin  the  operation  of  a  saw  mill;  that  appellant  was  notified  of  the 
purpose  for  which  the  machinery  was  being  shipped,  and  that  it  negli- 
gently delayed  its  shipment  for  a  period  of  15  days;  that  by  reason  of 
said  delay  he  was  damaged  in  the  sum  of  $150,  which  sum  was  the 
reasonable  value  of  the  use,  hire  and  rental  of  the  machinery  during 
said  time.  An  item  of  $7  was  also  claimed  as  cost  of  transferring  the 
machinery  from  one  car  to  another. 

The  defendant  answered  by  general  and  special  exception,  general 
denial,  and  special  plea  in  which  it  avers  that  it  had  no  notice  at  the 
time  it  received  the  machinery  for  shipment  of  the  purpose  for  which  it 
was  to  be  used. 

The  suit  was  brought  in  a  Justice  Court  and  carried  to  the  County 
Court  on  appeal.  The  trial  in  the  County  Court  resulted  in  a  verdict 
and  judgment  in  favor  of  plaintiff  for  $157. 

No  question  is  raised  on  this  appeal  as  to  the  sujBSciency  of  the  evi- 
dence to  sustain  the  verdict  for  the  $7  claimed  as  cost  of  transferring 
the  machinery  from  one  car  to  another,  but  it  is  contended  that  there 
was  no  evidence,  as  to  what  was  the  rental  value  of  the  machinery,  and 
that  the  trial  court  erred  in  submitting  that  issue  to  the  jury. 

The  assignment  and  proposition  relied  on  to  reverse  the  judgment  of 
the  trial  court  are  as  follows: 

"The  court  erred  in  that  part  of  its  main  charge  wherein  it  charged 
the  jury  as  follows :  *If  you  find  that  the  defendant  had  notice  of  the 
purpose  for  which  such  machinery  was  being  shipped  at  the  time  of 
making  the  contract,  if  any,  and  that  the  loss  of  the  use  of  said  property 
was  fairly  in  contemplation  of  the  parties  at  the  time  the  contract  was 
made,  then  the  measure  of  damages  on  the  breach  of  said  contract  by 
defendant  would  be  the  fair  cash  rental  value  of  said  machinery  during 
the  time  it  was  negligently  and  unreasonably  detained  by  defendant, 
not  to  exceed  15  days  and  not  to  exceed  $10  per  day,  and  such  sura,  if 
any,  as  you  may  find  the  plaintiff  to  be  entitled  to  for  reloading  car  at 
Rusk,  not  to  exceed  $7.'  ^' 

First  proposition  under  said  assignment  of  error:  "The  evidence 
failing  to  show  that  the  machinery  in  question  had  a  fair  cash  rental 
value,  and  there  being  no  facts  proven  from  which  such  fair  cash  rental 
value  could  be  reasonably  determined,  it  was  error  for  the  court  to  submit 
such  element  of  damage  to  the  jury." 

We  do  not  think  the  assignment  should  be  sustained.  It  is  true 
plaintiff  testified  that  he  did  not  know  the  rental  value  of  the  machinery, 
that  he  had  never  rented  an  outfit  of  this  kind  and  did  not  know  how 
to  arrive  at  the  rental  value  of  a  saw  mill ;  but  he  further  testified  that 
he  had  made  by  the  use  of  this  machinery,  for  a  year  before  and  after 
the  time  covered  by  the  delay  in  its  shipment,  an  average  of  from  $12.50 
to  $15.00  per  day  after  paying  all  the  costs  of  operation.    The  machinery 
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constituted  a  complete  saw  inill  outfit,  and  when  set  up  had  a  capacity 
of  20,000  feet  per  day.  Dr.  T.  J.  Wiggins,  who  testified  for  plaintiff, 
stated  that  saw  mills  were  usually  rented  for  a  portion  of  the  output, 
the  owner  of  the  mill  getting  one-fourth.  He  further  testified  that  the 
average  value  of  the  product  of  a  saw  mill,  at  the  mill,  was  $6  per  1,000 
feet. 

Prom  this  evidence  it  appears  that  the  value  to  appellant  of  the  use  of 
the  mill  outfit  of  which  he  was  deprived  bv  the  delay  in  its  shipment 
exceeded  the  amount  claimed  in  his  petition,  and  under  the  usual  custom 
shown  by  the  evidence  by  which  saw  mills  were  rented  for  one- fourth 
of  their  product,  the  rental  value  of  an  outfit  of  the  capacity  of  the  one 
in  question  was  not  less  than  the  amount  found  by  the  jury. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
aflBrmed  and  it  has  been  so  ordered. 

Affirmed. 


J.  H.   POARCH  V.  J.   C.   DrNCAN  ET  AL. 

Decided  January  6,  1906. 

Verbal  Aarreement  to  Mortgage  Land. 

A  mortgage  in  this  State  is  a  conveyance  of  land,  and  an  equitable  mort- 
gage can  not  be  created  by  an  agreement  not  in  writing. 

Appeal  from  the  District  Court  of  Ochiltree  County.  Tried  below 
before  Hon.  B.  M.  Baker. 

Hendricks  &  Ewing,  for  appellant. — A  written  mortgage  upon  real 
estate  signed  and  not  delivered,  determinate  in  its  terms,  and  evidenced 
to  be  full  within  itself  as  a  complete  instrument,  for  a  valuable  considera- 
tion, is  a  sufficient  contract  or  memorandum  in  writing  for  the  sale  of 
real  estate  in  compliance  with  the  statute  of  frauds,  and  may  be  fore- 
closed and  enforced  in  a  court  of  equity.  Art.  2543  (2464),  sec.  4, 
Batts^  Annotated  Civil  Statutes  of  Texas ;  Jenkins  v.  Harrison,  66  Ala., 
346-362;  Johnston  v.  Jones,  85  Ala.,  286-292;  Bowles  v.  Woodson,  6 
Grattan  (Va.),  78-89;  Magee  v..Blankenship,  95  X.  C,  563-570;  Patton 
V.  Rucker,  29  Texas,  403;  Am.  and  Eng.  Encv.  Law,  vol.  8,  p.  715; 
Kuhn  V.  Brown,  1  Hun  (X.  Y.),  244;  Drury  v.  Young,  58  Md.,  546; 
42  Am.  Reps.,  343. 

Under  the  facts  alleged  in  plaintiff's  petition,  the  particular  inortgage 
written  and  not  delivered,  complete  and  full  as  a  concluded  agreement, 
for  a  valuable  consideration  for  money  advanced  from  creditor  to 
debtor,  should  be  enforced  by  virtue  of  the  application  of  the  principle 
that  the  statute  of  frauds  should  not  be  invoked  as  an  instrument  of 
fraud,  when  in  so  doing  such  a  result  would  be  accomplished.  King 
V.  Williams,  50  S.  W.  Rep.,  605;  AUender  v.  Evans-Smith  Drug  Co., 
64  S.  W.  Rep.,  558;  Gliddings  v.  Butler,  47  Texas,  545:  Ponce  v.  Mc- 
Whorter,  50  Texas,  572 ;  Gilpatrick  v.  Glidden,  2  Law  Rep,  Ann.,  663. 

Coffee  &  Kelly,  for  appellees. — The  court  did  not  err  in  sustaining 
the  exception  of  defendant  to  the  plaintiff's  original  petition  because 
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said  petition  showed  the  mortgage  sought  to  be  established  as  a  lien 
against  said  land  was  shown  to  have  never  been  delivered,  and  as 
complained  of  in  said  exception  the  same  sought  to  create  or  fix  a  lien 
upon  real  property  by  a  parol  contract  in  violation  of  the  statute  of 
frauds. 

A  mortgage  the  same  as  any  other  written  instrument  pertaining  or 
attempting  to  convey  any  interest  in  realty,  must  be  delivered  before  it 
is  complete  or  can  take  effect  as  such.  So  long  as  it  remains  in  the 
hands  of  tlie  grantors,  the  same  is  subject  to  their  disposition  and  control. 
Sayles'  Statute,  art.  624;  Clitus  v.  Langford,  24  S.  W.  Eep.,  325,  57 
S.  W.  Bep.,  571,  17  S.  W.  Rep.,  538;  12  Wis.,  245;  Wallis,  Landes 
&  Co.  V.  Taylor,  67  Texas,  431;  36  S.  W.  Rep.,  822;  30  S.  W.  Rep., 
498;  69  Texas,  513;  72  Texas,  354. 

There  was  no  error  in  the  court's  ruling  on  the  second  special  excep- 
tion as  complained  of  in  the  second  assignment  of  error.  An  equitable 
mortgage  can  not  be  created  by  parol  contract  against  or  upon  real 
estate;  and  any  attempt  to  do  so  contravenes  the  statute  of  frauds. 
Nor  can  the  said  petition  be  construed  as  a  sufiicient  plea  in  equity 
to  overcome  the  operation  and  application  of  the  statute.  Johnson  v. 
Portwood,  34  S.  W.  Rep.,  599;  Clitus  v.  Langford,  24  S.  W.  Rep.,  325; 
Castro  V.  lilies,  13  Texas,  230;  Malone  v.  Kaufman,  38  Texas,  457; 
Wvnne  v.  Flanagan,  25  Texas,  782;  Boehl  v.  Wadgymer,  54  Texas, 
589 ;  Ruhl  v.  Kaufman,  65  Texas,  723. 

STEPHENS,  Associate  Justice. — Appellant  recovered  judgment 
against  appellee  J.  C.  Duncan  for  the  amount  of  his  debt,  but  to  so 
much  of  his  petition  as  sought  to  establish  and  foreclose  a  mortgage  on 
a  section  of  land  in  Ochiltree  County,  the  court  sustained  exceptions. 
The  main  objection  urged  in  these  exceptions  to  the  petition  was  that  it 
sought  to  fix  a  lien  on  real  estate  by  alleging  a  parol  agreement  to  execute 
and  deliver  the  mortgage  sought  to  be  established.  According  to  the 
allegations  of  the  petition,  the  appellees  signed  and  acknowledged  a 
mortgage,  in  the  nature  of  a  deed  of  trust,  on  a  section  of  land  in 
Ochiltree  County,  as  security  for  a  loan  made  and  a  further  loan  to  be 
made  by  appellant  to  appellee  J.  C.  Duncan,  but,  instead  of  delivering 
it,  J.  C.  Duncan  fraudulently  destroyed  it  and  conveyed  the  land  to  his 
wife  without  consideration,  after  he  had  obtained  from  appellant  the 
possession  of  the  promissory  note  given  to  evidence  the  loan,  on  the 
promise  that  he  would  take  it  and  the  deed  of  trust  to  the  county  seat 
and  have  new  papers  prepared  so  as  to  include  in  one  note  and  mortgage 
the  sum  named  in  this  note  and  an  additional  sum.  He  not  only  de- 
stroyed the  undelivered  mortgage,  but  also  the  note,  and  refused  to 
execute  any  other  papers.    His  insolvency  was  also  alleged. 

However  much  we  might  desire  to  express  our  disapproval  of  the 
reprehensible  conduct  of  the  appellees  as  alleged  in  the  petition,  we 
hardly  see  how  we  could  reverse  the  judgment  sustaining  exceptions 
to  the  petition  and  give  to  the  statute  requiring  conveyances  of  land  to 
be  both  executed  and  delivered  the  effect  which  our  Supreme  Court  seem 
to  have  given  it.  (Rev.  Stats.,  art.  624;  Castro  v.  lilies,  13  Texas, 
235 ;  Boehl  v.  Wadgymer,  54  Texas,  589 ;  Johnson  v.  Portwood,  34  S. 
W.  Rep.,  599.)     Appellant  seeks  to  avoid  the  force  of  this  statute  on 
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the  ground  that  a  mortgage  merely  creates  a  lien  and  is  not  a  conveyance 
of  any  estate  in  lands;  but  long  ago  the  law  defined  a  mortgage  to  be 
**a  conveyance  of  an  estate  or  property  by  way  of  pledge  for  the  security 
of  a  debt,  to  become  void  on  payment  of  it."  (4  Kent,  136.)  True, 
according  to  the  rule  in  equity,  which  prevails  in  Texas,  the  legal 
title  does  not  pass  to  the  mortgagee,  but  the  mortgage  in  terms  usually 
conveys  it,  subject  of  course  to  the  defeasance  clause,  and  it  has  always 
been  treated  in  this  State  as  a  conveyance.  It  is  one  link  in  the  chain 
which  passes  the  legal  title  to  the  purchaser  at  foreclosure  sale.  Because 
it  is  a  conveyance  it  is  held  that  the  husband  and  wife  must  join  in  an 
execution  of  a  mortgage  on  the  wife's  property.  Other  instances  might 
be  cited.  At  all  events,  the  cases  above  mentioned,  or  at  least  the  two 
first  mentioned,  are  construed  in  the  third  named  to  hold  that  "an 
equitable  mortgage  can  not  be  created  by  an  agreement  not  in  writing," 
doubtless  for  the  reason  that  to  hold  otherwise  would  be  an  evasion  of 
the  article  of  the  statute  cited.  It  is  not  very  clear  to  the  writer,  how- 
ever, that  a  parol  agreement  upon  suflScient  consideration  to  execute 
a  written  mortgage  on  real  estate  should  not  be  enforced  in  Texas, 
since  it  is  here  held  that  an  express  trust  in  lands  may  be  created  by 
parol.  But  however  this  may  be,  and  although  there  seems  to  be  room 
for  the  contention  that  the  cases  above  cited,  when  critically  analyzed, 
would  not  require  the  holding  that  a  parol  agreement  to  execute  a 
mortgage  could  not  be  enforced,  we  accept  these  decisions  as  authority 
for  the  judgment  rendered  in  this  case. 

The  allegations  of  fraud  and  insolvency  do  not  seem  to  be  material. 
The  result  would  have  been  the  same  to  appellant  if,  acting  in  good 
faith,  Duncan  had  merely  failed  to  deliver  the  mortgage.  His  destruc- 
tion of  it  with  a  bad  motive  did  not  place  appellant  in  any  worse  posi- 
tion.   We  need  not  discuss  the  effect  of  insolvency. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


William  Evans  v.  J.  M.  Jackson  et  al. 

Decided  January  6,   1906. 

l.^Aulffninents  of  Error— Practice — ^Rules  24,  25,  26  and  27  Enforced. 

Where  appellant  groups  together  a  number  of  assignments  raising  as  many 
distinct  questions  of  law,  involving  the  whole  case  and  necessitating  an  exam- 
ination of  the  entire  record,  the  Appellate  Court  will  not  consider  the  questions 
so  raised  because  in  violation  of  the  rules. 

2. — ^Plea  of  Limitation — Sufficiency. 

Where  defendant's  answer  contained  the  following  allegations:  "For  answer 
the  defendants  allege  and  show  and  would  plead  as  a  complete  bar  to  plaintiff's 
recovery  herein  that,  as  appears  from  said  petition  of  plaintiff,  the  last  of  said 
installments  and  the  final  maturity  of  all  of  said  indebtedness  fell  on  February 
18,  1884;  that  more  than  four  years  have  elapsed  since  the  accrual  of  the  cause 
of  action  on  said  assumption  by  defendant,  and  on  said  note  or  notes  them- 
selves, prior  to  the  institution  of  this  suit."  Held,  a  sufficient  plea  of  the  statute 
of  limitation. 
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3. — Bepndiatlon  by  Vendee  of  Vendor's  Title — ^Limitation. 

Repudiation  bj  the  vendee  of  the  vendor's  title  will  set  the  statute  of 
limitations  in  motion  against  the  vendor's  superior  title.  Facts  considiered,  and 
held  to  support  a  vendee's  plea  of  limitation. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

Robt.  0,  Johnson,  for  appellant. — Cited  under  third,  fourth  and 
fifth  assignments  of  error  and  first  proposition:  Ellis  v.  Hannay,  64 
S.  W.  Rep.,  686;  Johnson  v.  Loekhart,  40  S.  W.  Rep.,  640;  Clark  v. 
Adams,  80  Texas,  675;  Udell  v.  Peak,  70  Texas,  551;  Hamblen  v. 
Folts,  70  Texas,  137 ;  Hannibal  &  St.  J.  R.  R.  Co.  v.  Miller,  21  S.  W. 
Rep.,  915;  Lander  v.  Rounsaville,  12  Texas,  198;  Satterwhite  v.  Rosser, 
61  Texas,  172;  Smith  v.  Lee,  82  Texas,  130;  Peters  v.  Clements,  46 
Texas,  122;  Roosevelt  v.  Davis,  49  Texas,  472. 

Under  second  proposition:  Gardener  v.  Griffiths,  93  Texas,  358; 
McPherson  v.  Johnson,  69  Texas,  484;  White  v.  Cole,  87  Texas,  500. 

Under  sixth  assignment  and  third  proposition :  Texas  Tram  Lumber 
Co.  v.  Gwin,  52  S.  W.  Rep.,  111-12;  Tinsley  v.  Magnolia  Park  Co.,  69 
S.  W.  Rep.,  629;  Harris  v.  Catlin,  53  Texas,  8;  Boone  v.  Miller,  73 
Texas,  563 ;  Satterwhite  v.  Rosser,  61  Texas,  172 ;  New  York  &  T.  Land 
Co.  V.  Highland,  28  S.  W.  Rep.,  206;  Creswell  Ranch  Co.  v.  Waldstein, 
28  S.  W.  Rep.,  261. 

Under  fourth  proposition :    Boone  v.  Miller,  73  Texas,  563. 

Q.  T.  Moreland,  for  appellee. — The  court  erred  in  excluding  the 
evidence  of  B.  F.  Sprinkle  to  the  effect  that  he  informed  Evans  that  he 
had  bought  the  Huffman  title  and  would  claim  the  property  under  the 
Huffman  deed. 

The  statute  uses  the  expression  "transaction  with  or  statement  by  the 
intestate.^'  A  statement  to  the  intestate  is  not  a  transaction  with  him, 
nor  statement  by  him,  within  the  meaning  of  the  statute,  and  the  court 
erred  in  not  admitting  the  evidence.  Hamilton  v.  Star,  27  S.  W.  Rep., 
587;  Mast  v.  Tibbies,  60  Texas,  305;  Potter  v.  Wheat,  63  Texas,  408; 
Newton  v.  Newton,  14  S.  W.  Rep.,  156;  Wagner  v.  Isensee,  33  S.  W. 
Rep.,  155. 

On  the  question  of  repudiation  and  limitation :  Smith  v.  Pate  et  al.,  46 
S.  W.  Rep.,  6 ;  Cook  v.  Knott,  28  Texas,  89 ;  Coddington  v.  Wells,  59 
Texas,  49. 

SPEER,  Associate  Justice. — This  suit  was  filed  by  Sam  Evans  as 
plaintiff  to  recover  from  J.  M.  Jackson  and  B.  P.  Sprinkle  upon  a  note 
for  the  sum  of  $225,  dated  October  30,  1883,  executed  by  said  Jack- 
son, payable  to  said  Evans,  for  a  part  of  the  purchase  price  of  a  lot  in 
the  city  of  Fort  Worth,  and  secured  by  an  express  vendor's  lien  on  such 
lot.  The  lot  was  conveyed  by  Jackson  to  defendant  B.  F.  Sprinkle  on 
February  16,  1884,  who  assumed  the  payment  of  the  note.  The  petition 
sought  a  foreclosure  of  the  vendor's  lien.  Sam  Evans  died  pending  the 
suit,  and  William  Evans  was  properly  substituted  as  plaintiff  in  the 
action,  he  being  an  heir  of  Sam  Evans  and  the  other  heirs  having 
assigned  to  him  all  their  interest  in  the  note  and  land  securing  the 
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same.  The  defendants  pleaded  the  statute  of  four  years  limitation  to 
the  note  sued  on.  Plaintiff  then  prayed  for  the  recovery  of  the  land, 
and  the  defendants  pleaded  the  five  and  ten  years  statutes  of  limitations, 
stale  demand  and  laches,  improvements  made  by  Sprinkle  in  good 
faith,  estoppel  of  plaintiff  to  assert  his  title,  and  not  guilty.  There 
were  other  issues  tendered  by  the  pleadings,  but  in  the  view  we  take  of 
the  case  they  need  not  be  here  stated.  The  case  was  tried  by  the  court 
without  a  jury  and  a  judgment  rendered  in  favor  of  the  defendants,  from 
which  this  appeal  is  prosecuted. 

Appellant  submits  first  the  following  assignment  or  group  of  assign- 
ments of  error: 

"Third,  fourth,  fifth  and  sixth  assignments  of  error: 

"3.  The  court  erred  in  refusing  to  render  judgment  for  plaintiff 
for  the  lot  in  controversy  and  in  rendering  judgment  for  defendant, 
because  the  midisputed  facts  are:  (1)  That  Evans  sold  the  lot  to 
Jackson  and  reserved  in  his  deed  an  express  vendor^s  lien  on  the  lot 
to  secure  the  payment  of  unpaid  purchase  money;  (2)  that  Sprinkle, 
in  his  purchase  of  the  lot  from  Jackson  expressly  assumed  the  payment 
of  the  unpaid  purchase  money;  (3)  that  said  purchase  money  has  never 
been  paid;  (4)  that  when  sued  herein  for  the  unpaid  purchase  money 
and  to  foi'eclose  the  lien,  defendants  repudiated  the  debt,  attempting  to 
plead  limitation  against  the  note,  and  set  up  hostile  title  in  themselves  to 
the  lot;  (6)  that  plaintiff  only  disaffirmed  the  sale  to  defendants  and  set 
up  his  superior  title  to  the  lot  when  forced  thereto  by  defendants  said 
pleas,  and  (6)  the  statement  of  facts  discloses  no  previous  repudiation 
by  defendants  of  plaintiff's  or  his  ancestor's  title  to  the  lot  of  which 
they  had  knowledge,  or  of  which  they  were  put  on  notice. 

"4.  The  court  erred  in  sustaining  defendants'  plea  of  the  five  year 
statute  of  limitation  to  plaintiff's  suit  for  the  lot. 

"5.  The  court  erred  in  sustaining  defendants'  plea  of  the  ten  year 
statute  of  limitation  to  plaintiff's  suit  for  the  lot. 

**6.  The  court  erred  in  sustaining  the  defendants'  plea  of  laches  and 
stale  demand,  either  against  his  (plaintiff's)  money  demand  or  his  suit 
for  the  lot. 

^^These  assignments  are  each  a  proposition  and  will  be  considered 
together. 

"Additional  propositions.  1.  Limitation  does  not  run  in  favor  of  a 
vendee  against  his  vendor  where  an  express  lien  is  retained  in  the  deed 
to  secure  unpaid  purchase  money  and  the  purchase,  money  is  unpaid, 
until  the  vendee  repudiates  his  vendor's  title  and  the  vendor  has  notice 
of  the  repudiation. 

"2.  If,  after  suit  by  a  vendor  to  recover  the  unpaid  purchase  price 
stipulated  in  an  executory  contract  of  sale,  the  vendee  repudiates  his 
liability  under  the  contract,  as  by  pleading  the  statute  of  limitation  to 
the  debt,  the  right  of  the  vendor  to  recover  the  land  revives. 

"3.  The  principles  of  stale  demand  and  laches  do  not  operate  against 
plaintiff's  legal  title  to  the  lot. 

"4.  Mere  lapse  of  time  does  not  create  the  presumption  that  plaintiff 
has  parted  with  his  legal  title  to  the  lot  nor  does  it  create  an  equitable 
title  in  defendants. 
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"5.  The  registration  of  the  deed  from  Huffman  to  Sprinkle  did  not 
.  put  Evans  on  notice  of  said  deed. 

"Statement.  In  1883  Evans  conveyed  the  lot  to  Jackson,  who  gave 
the  notes  sued  on  for  a  part  of  the  purchase  price,  the  deed  reserving 
the  express  vendor's  lien.  The  notes  have  never  been  paid.  In  1884 
Sprinkle  bought  the  lot  from  Jackson  and  assumed  the  payment  of  the 
notes.  Since  that  time  Sprinkle's  possession  thus  acquired  has  been 
continuous.  Being  sued  on  the  notes  and  to  foreclose  the  lien  defendants 
plead  the  statute  of  limitations  to  the  notes,  or  attempted  to  do  so,  and 
set  up  title  to  the  lot  in  themselves  superior  to  plaintiff's  title.  No  act 
of  repudiation  of  plaintiff's  superior  title  by  defendants  brought  to  the 
notice  of  plaintiff  or  Sam  Evans  prior  to  said  plea  appears  in  the  evi- 
dence. Plaintiff  asserted  his  superior  title  when  confronted  with  de- 
fendant's claim  of  absolute  ownership  and  attempted  plea  of  limitations. 
(See  statement  of  facts  proved.)" 

Whether  this  be  considered  as  a  single  assignment  of  error  or  as  a 
group  of  assignments,  clearly  the  same  is  in  palpable  violation  of  the 
rules  for  briefing  cases  and  can  not  be  considered  by  us.  In  cases  sub- 
mitted to  the  judge  upon  the  law  and  facts,  the  assignments  of  prror 
are  to  be  governed  by  the  same  rules  as  in  other  cases  (Rule  27),  and  the 
courts  have  uniformly  held  that  an  assignment  raising  two  or  more 
distinct  questions  of  law  is  not  that  distinct  specification  of  error  con- 
templated by  rules  24,  25  and  26.  Treated  as  a  single  assignment, 
as  we  think  it  should  be,  this  assignment  raises  at  least  four  distinct 
questions  of  law,  and  is  therefore  multifarious.  By  it  we  are  asked  to 
reverse  the  court's  judgment  because  of  the  undisputed  facts,  to  con- 
sider his  finding  upon  the  plea  of  five  years  statute  of  limitations,  to 
consider  his  finding  upon  the  plea  of  the  ten  years  statute  of  limitations, 
and  finally  to  consider  his  finding  on  the  plea  of  laches  and  stale  de- 
mand. This  involves  the  whole  case  and  would  require  an  examination 
of  the  entire  record.  See  City  of  San  Antonio  v.  Talerico,  10  Texas 
Ct.  Rep.,  530;  Cammack  v.  Rogers,  7  Texas  Ct.  Rep.,  211;  Clarendon 
Land  Co.  v.  McClelland  Bros.,  86  Texas,  187;  King  v.  Battaglia,  12 
Texas  Ct.  Rep.,  62 ;  Chicago,  R.  I.  &  T.  Ry.  Co.  v.  Cain,  12  Texas  Ct. 
Rep.,  4;  Western  U.  Tel.  Co.  v.  Waller,  12  Texas  Ct.  Rep.,  14;  Bell  v. 
Bates,  10  Texas  Ct.  Rep.,  625 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Fales, 
8  Texas  Ct.  Rep.,  629 ;  Cochran  v.  Siegfried,  7  Texas  Ct.  Rep.,  948 ; 
Houston  &  T.  C.  Ry.  Co.  v.  DeBerry,  8  Texas  Ct.  Rep.,  896 ;  Wells  v. 
Houston,  69  S.  W.  Rep.,  183 ;  Abernathv  v.  Southern  Rock  Island  Plow 
Co.,  62  S.  W.  Rep.,  786;  International  &G.  X.  Rv.  Co.  v.  True,  23  Texas 
Civ.  App.,  525,  57  S.  W.  Rep.,  977;  Wise  County  Nat.  Bank  v.  C  D. 
Cates  et  al..  No.  4598,  this  court.  In  case  last  cited,  which  was  marked 
"Not  to  be  reported,"  in  which  a  writ  of  error  was  refused,  we  held  the 
following  assignment  to  be  too  general :  "The  court  erred  in  sustaining 
the  defendants'  pleas  of  usury,  because  there  was  a  fatal  variance  be- 
tween the  evidence  offered  to  support  the  plea  of  usury;  and  second, 
because  the  case  as  pleaded  was  not  proven."  The  proposition  thereunder 
was  "the  defense  of  usury  as  pleaded  by  the  defendants  was  not  proven, 
and  therefore  the  court  should  have  found  for  the  plaintiff."  This 
assignment  is  probably  more  specific  than  either  the  fourth,  fifth  or 
sixih  of  the  group  under  consideration. 
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The  only  remaining  assignments  are  the  first  and  second,  whicli 
question  the  sufficiency  of  appellee's  plea  of  the  statute  of  limitations 
in  bar  of  a  recovery  on  the  note.  The  point  is  that  the  plea  no  where 
specifically  declares  that  the  statute  of  limitations  is  invoked  as  a  de- 
fense in  the  case.  This  contention,  however,  is  untenable  for  the  answer 
does  allege,  "for  answer  the  defendants  allege  and  show  and  would 
plead  as  a  complete  bar  to  plaintiff's  recovery  herein  that,  as  appearH 
from  said  petition  of  Sam  Evans,.  .  .  the  last  of  said  installment? 
and  the  final  maturity  of  all  of  said  indebtedness  fell  on  February  18, 
1884,  .  .  .  That  more  than  four  years  have  elapsed  since  the  accrual 
of  the  cause  of  action  on  said  assumption  by  defendant  Sprinkle,  and 
on  said  note  or  notes  themselves,  prior  to  the  institution  of  this  suit. 
.  .  .'*  This  we  take  to  be  a  sufficient  plea  of  the  statute  even  as 
against  appellant's  exception  for  insufficiency. 

There  is  no  error  apparent  of  record  for  which  the  case  should  be 
reversed.  Indeed,  a  consideration  of  the  merits  of  the  case  would 
compel  us  to  hold  that  the  court's  judgment  finds  sufficient  support  in 
the  evidence  upon  both  the  issues  of  ^ve  and  ten  years  limitations. 
While  appellees  entered  under  the  deed  from  Sam  Evans,  they  never- 
theless subsequently  purchased  what  they  considered  a  superior  title 
and  placed  the  same  on  record,  from  which  time  the  holding  and  pos- 
session, as  the  evidence  indicates,  have  been  under  this  deed.  All  taxes 
have  been  paid.  More  than  ten  years  elapsed  prior  to  the  institution 
of  this  suit.  There  is  evidence  tending  to  show  repudiation  of  the 
Evans  title.  The  suit  by  Huffman  against  Evans  and  Sprinkle,  the  deed 
from  Huffman  to  Sprinkle  made  pending  that  suit,  and  the  long  lapse 
of  time  thereafter  before  the  institution  of  this  suit,  during  all  of  which 
time  no  payments  were  made  to  Evans  and  none  demanded,  tend  to 
show  not  only  that  Sprinkle  repudiated  the  Evans  title,  but  that  Evans 
had  notice  thereof.     The  judgment  is  therefore  affirmed. 


Writ  of  error  refused. 


Affirmed. 


Western  Union  Telegraph   Company  v.  J.   A.  J.  Bradford. 

Decided  January  6,   1906. 

Letters  and  Telegrams — Contents — Hearsay. 

It  was  error  to  permit  the  plaintiff  to  testify  as  to  the  contents  and  effect 
of  certain  letters  and  telegrams  received  by  him  from  his  agent,  showing  pur- 
chases and  sales  by  said  agent  for  plaintiff.     Such  testimony  was  hearsay. 

Appeal  from  the  District  Court  of  Nolan  County.  Tried  below  before 
Hon.  James  L.  Shepherd. 

W.  K.  Homan,  N,  L.  Lindshy  and  Geo.  H.  Fearons,  for  appellant. — 
The  testimony  of  the  plaintiff  Bradford  to  facts  not  within  his  personal 
knowledge,  and  based  upon  telegrams  and  letters  purporting  to  have 
been  received  from  his  agents  in  St.  Tiouis,  was  hearsay  and  incompetent. 
Kirby  Lumber  Co.  v.  Cummings,  12  Texas  Ct.  Rep.,  810;  Greenleaf 
on  Evidence,  vol.  1,  sees.  99,  Vl\. 
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Beall  &  Beallj  for  appellee. 

STEPHENS,  Associate  Justice. — ^The  court  erred  in  permitting 
the  appellee  to  reproduce  the  contents  and  state  the  effect  of  letters  and 
telegrams  received  by  him  from  his  agent,  the  commission  company  in 
St.  Louis,  Mo.,  showing  purchases  and  sales  of  grain  by  said  agent  for 
appellee.  That  this  testimony  was  subject  to  the  objection  made  to  it, 
that  it  was  hearsay,  there  can  be  no  doubt.  For  a  late  case  in  point, 
see  Kirby  Lumber  Co.  v.  Cummings  &  Co.,  12  Texas  Ct.  Eep.,  810. 
The  fifth  and  sixth  assignments  of  error  must  therefore  be  sustained. 

We  find  no  merit  in  other  assignments. 

Because  of  the  errors  pointed  out,  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Moses  R.  Kirby  v.  Edgar  Boaz  et  al. 

Decided  January  6,  1906. 

1. — ^Eyidenoe — ^Pedigree — Declarations — ^Litem  Xotam. 

The  declarations  of  an  ancestor  are  inadmissible  for  the  purpose  of  proving 
heirship  when  such  declarations  were  made  after  the  controversy  to  which  they 
relate  had  arisen. 

2. — Trespass  to  Try  Title — Pleading — ^Evidence. 

In  trespass  to  try  title  where  the  defendant  pleads  his  title  specially  and 
also  the  general  issue  evidence  is  admissible  under  the  general  issue  to  rebut 
the  claim  of  title  asserted  by  plaintiff. 

8. — Same — Prior  Possession. 

The  mere  failure  of  a  plaintiff  in  trespass  to  try  title  having  prior  pos- 
session to  connect  himself  with  the  sovereignty  of  the  soil  does  not  destroy  the 
presumption  created  by  such  possessipn.  It  is  only  when  it  is  conclusively 
shown  that  the  title  under  which  possession  is  taken  is  no  title  that  the  pre- 
sumption is  rebutted. 

Appeal  from  the  District  Court  of  Jones  County.  Tried  below  before 
Hon.  H.  R.  Jones. 

Hardniche  &  Hardniche,  Legett  £  Kirby  and  J.  F.  Cunningham,  for 
appellant. — In  pedigree  the  law  excludes  declarations  of  all  persons 
made  post  litem  motam.  Byers  v.  Wallace,  87  Texas,  518;  Schott  v. 
Pellerim,  43  S.  W.  Eep.,  944;  Turner  v.  Sealock,  54  S.  W.  Rep.,  359; 
Lewis  V.  Bergess,  65  S.  W.  Rep.,  609 ;  Jamison  v.  Dooley,  82  S.  W.  Rep., 
781;  Schott  v.  Pellerim,  43  S.  W.  Rep.,  944;  Johns  v.  Northcutt,  49 
Texas,  444;  Wallace  v.  Howard,  30  S.  W.  Rep.,  711;  Cook  v.  Carroll 
Cattle  Co.,  39  S.  W.  Rep.,  1010. 

Before  declarations  of  a  deceased  relative  can  be  admitted  as  to  pedi- 
gree there  must  be  evidence  outside  of  the  declarations  showing  the 
relationship  of  the  declarant  to  the  family  in  question.  Brown  v. 
Lazarus,  5  Texas  Civ.  App.,  81. 

When  plaintiff  in  trespass  to  try  title  makes  a  prima  facie  showing  of 
title  in  himself  and  shows  that  he  had  possession  prior  to  that  of  de- 
fendant, the  burden  of  proof  is  then  cast  on  defendant  to  show  that  he 
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has  the  title  to  the  land.  Keys  v.  Mason,  44  Texas,  143 ;  Burk  v.  Turner, 
79  Texas,  278;  Foster  v.  Johnson,  89  Texas,  645;  House  v.  Reavis, 
89  Texas,  630;  Wtitkins  v.  Smith,  91  Texas,  591. 

Where  the  evidence  properly  before  the  court  shows  that  the  only 
right  of  possession  in  defendants  is  derived  from  the  same  source  as  that 
of  plaintiff  who  has  had  a  prior  possession,  defendants  can  recover  only 
by  showing  want  of  title  in  the  common  source  and  title  in  themselves. 
Rice  V.  St.  Louis,  A.  &  T.  Ry.  Co.,  87  Texas,  90;  House  v.  Reavis,  89 
Texas,  630. 

When  plaintiff  makes  out  a  prima  facie  title  in  trespass  to  try  title, 
and  defendant  who  has  plead  title  sp(»cially  fails  to  show  title  in  himself 
as  pleaded,  the  mere  showing  by  defendant  of  the  existence  of  another 
person  of  the  same  name  as  the  one  under  whom  plaintiff  claims,  does  not 
raise  any  question  of  identity.  Hayes  v.  Gallaher,  51  S.  W.  Rep.,  280; 
House  v^.  Reavis,  89  Texas^  630. 

If  the  defendants  in  trespass  to  try  title  plead  their  title  specially, 
they  thereby  waive  the  plea  of  not  guilty,  and  thereby  it  devolves  on 
plaintiff  to  show  his  title,  and  when  he  does  this  in  any  of  the  modes 
required,  the  defendants  are  restricted  in  proof  by  the  allegations  of 
title  as  by  them  specially  plead.  If  the  title  so  plead  does  not  show 
them  entitled  to  recover,  then  evidence  showing  a  state  of  facts  not  so 
pleaded  or  showing  an  outstanding  title  not  plead  will  not  be  admissible. 
Ogden  V.  Bosse,  86  Texas,  343:  White  v.  Kingsbury,  77  Texas,  614; 
Joyner  v.  Johnson,  84  Texas,  465:  Matador  Land  &  Cattle  Co.  v. 
State,  54  S.  W.  Rep.,  258;  St.  Louis,  A.  &  T.  R.  R.  Co.  v.  ^^Oiittaker, 
68  Texas,  633;  Nobles  v.  Magnolia  Cattle  Co.,  69  TexaB,  435;  Hayes 
V.  Gallaher,  61  S.  W.  Rep.,  280. 

Jno.  B.  Thomas  and  C.  H.  Steele,  for  appellees. — The  statements  of 
a  person  as  to  his  family  history  and  tradition,  and  as  to  identity,  are 
admissible  on  proof  of  the  death  of  such  person,  and  that  such  person 
made  said  statements,  and  that  such  person  had  no  interest  in  the  land 
in  controversv  at  the  time  such  statements  were  made.  Nunn  v.  Mayes, 
9  Texas  Civ."^  App.,  366 :  Nehring  v.  McMurrain,  57  S.  W.  Rep.,  945 ; 
Byers  v.  Wallace,  28  S.  W.  Rep.,  1056. 

Plaintiff  claiming  the  land  in  controversy  through  a  John  Wall  of 
Nash  County,  Xorth  Carolina,  and  the  evidence  showing  that  there  was 
a  John  Wail  of  Northampton  County,  North  Carolina,  to  whom  the 
certificate  for  the  land  could  have  issued,  plaintiff  could  not  recover 
without  showing  that  the  certificate  did  issue  to  the  John  Wall  of 
Nash  Countv,  North  Carolina.  Ellis  v.  Lewis,  10  Texas  Ct.  Rep.,  833; 
Byers  v.  Wallace,  28  S.  W.  Rep.,  1056. 

When  plaintiff  in  trespass  to  try  title  undertakes  to  show  prior  pos- 
session and  also  introduces,  and  relies  on,  his  claim  of  title  from  the 
State,  the  introduction  of  his  title  destroys  any  presumption  created  by 
his  claim  of  prior  possession,  and  he  must  stand  on  the  strength  of  his 
title.  Robertson  v.  Kirby,  et  al.,  61  S.  W.  Rep.,  967;  Bates  v.  Bacon,  66 
Texas,  349. 

STEPHENS,  Associate  JrsTiCE. — Appellant,  who  was  plaintiff 
below,  offered  proof  of  prior  possession  and  also  undertook  to  deraign 
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title  to  the  land  in  controversy  through  a  John  Wall  from  Nash  County, 
North  Carolina,  who  died  near  Memphis,  Tennessee,  about  a  year  after 
the  close  of  the  war  between  Texas  and  Mexico,  the  land  having  been 
granted  by  virtue  of  a  bounty  warrant  issued  to  the  heirs  of  John  Wall, 
who  died  while  on  furlough.  The  appellees  undertook  to  trace  title  to 
a  John  Wall  from  Northampton  County,  North  Carolina,  and  to  the 
admission  of  the  evidence  offered  to  establish  the  facts  relied  on  by  them 
to  defeat  the  plaintiff's  action  the  principal  errors  are  assigned.  Their 
contention  was  that  W.  H.  Hughes  was  the  heir  of  the  John  Wall  who 
served  in  the  Texas  army,  and  to  establish  this  claim  they  offered  as 
declarations  the  suppressed  deposition  of  W.  H.  Hughes  taken  a  short 
time  before  his  death  in  a  suit  then  pending  in  Jones  County,  growing 
out  of  a  controversy  over  this  land.  In  addition  to  this,  they  offered  the 
depositions  taken  in  this  case  of  Thomas  and  Joe  Hughes,"  sons  of  W. 
H.  Hughes.  The  deposition  of  Thomas  Hughes,  relating  to  matters 
of  pedigree,  showed  that  his  knowledge  on  that  subject  had  been  derived 
alone  from  his  deceased  father,  while  that  of  Joe  Hughes  showed  that 
he  had  derived  his  knowledge  both  from  his  deceased  father  and  mother 
and  also  from  one  other  relative.  These  depositions  were  all  admitted 
over  the  objections  of  appellant. 

The  questions  involved  in  the  rulings  complained  of  have  been  so 
fully  discussed  in  recent  years  both  by  this  court  and  the  Supreme  Court 
that  we  deem  it  sufficient  to  briefly  state  our  conclusions  in  this  instance. 

The  declarations  of  W.  H.  Hughes  contained  in  his  deposition  taken 
in  another  suit  were  inadmissible,  because  the  declarations  were  made 
after  the  controversy  to  which  they  relate  had  arisen — that  is  to  say, 
they  were  post  litem  motam.  (Schott  v.  Pellerim,  43  S.  W.  Rep.,  944, 
and  cases  there  cited.) 

The  declarations  of  Thomas  Hughes  were  inadmissible,  because  they 
were  based  alone  upon  the  declarations  of  his  father  made  either  at  a 
time  when  he  was  interested,  so  as  to  bring  them  within  the  rule  an- 
nounced by  the  Supreme  Court  in  Byers  v.  Wallace,  87  Texas,  510,  in 
which  such  declarations  were  held  to  be  inadmissible  because  self-serving, 
or  after  controversy  had  arisen,  although  he  had  then  parted  with  his 
interest  in  the  land. 

The  declarations  of  Jos.  Hughes  were  admissible,  since  his  knowledge 
of  pedigree  was  derived  from  his  mother  and  aunt  as  well  as  from  his 
father.  (Cook  v.  Carroll  Cattle  Co.,  39  S.  W.  Rep.,  1010,  and  cases 
there  cited.) 

It  is  further  insisted  on  the  part  of  appellant  that  the  court  should 
have  excluded  all  the  testimony  offered  by  the  appellees  "for  the  purpose 
of  showing  heirship  to  the  alleged  John  Wall"  under  whom  they  claimed, 
for  the  reason  that  there  was  no  pleading  authorizing  the  admission  of 
such  testimony.  Not  only  this,  but  that  the  court  should  have  instructed 
the  jury  to  return  a  verdict  in  his  favor.  On  the  other  hand,  the  ap- 
pellees contend  that  appellant  failed  to  establish  that  the  John  Wall 
under  whom  he  claimed  had  ever  served  in  the  Texas  army,  and  there- 
fore that  the  prior  possession,  so  far  from  affording  any  presumption  of 
title,  was  conclusively  shown  to  be  no  evidence  of  title. 

Our  conclusion  is  that  neither  position  is  tenable.  The  evidence 
offered  by  the  appellee  tended  to  rebut  the  claim  of  appellant,  in  that  it 


1906.]  Planters'  Compress  Co.  v.  Howard.  285 

tended  to  show  that  the  John  Wall  under  whom  he  deraigned  title  was 
not  the  John  Wall  to  whose  heirs  the  bounty  warrant  had  been  issued^ 
and  this  testimony  was  therefore  admissible  under  the  general  issue, 
notwithstanding  the  appellees  had  pleaded  their  title  specially.  The 
evidence  was  not  offered  to  prove  an  outstanding  title  and  hence  the 
case  so  much  relied  on  by  appellant  of  Hayes  v,  Gallaher,  21  Texas  Civ. 
App.,  90,  51  S.  W.  Rep.,  280,  is  not  in  point. 

The  testimony  of  Jos.  Hughes,  which  was  properly  admitted,  as  well 
as  that  of  his  brother  and  father,  which  was  improperly  admitted,  tended 
to  disprove  that  the  warrant  had  been  granted  to  the  heirs  of  the  Nash 
County  Wall.  In  no  case,  therefore,  would  the  court  have  been  jufitified 
in  instructing  a  verdict  for  appellant,  since  the  appellees  were  entitled 
to  have  controverted  issues  passed  on  by  the  jury.  It  is  equally  clear 
that  the  appellees  were  not  entitled  to  an  instruction  in  their  favor  on 
the  ground  that  it  was  conclusively  shown  that  appellant  had  no  title, 
since  the  mere  failure  of  one  having  prior  possession  to  connect  himself 
with  the  sovereignty  of  the  soil  does  not  destroy  the  presumption  created 
by  such  possession.  It  is  only  where  it  is  conclusively  shown  that  the 
title  under  which  possession  is  taken  is  no  title  that  the  presumption 
is  rebutted.     (Robertson  v.  Kirby,  61  S.  W.  Rep.,  967.) 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed. 


Planters'  Compress  Company  v.  J.  D.  Howard. 

Decided  January  6,  1906. 

Landlord  and  Tenant — Sales  by  Tenant — Losi  of  Lien. 

While  the  law  does  not  require  the  landlord  to  notify  the  commercial  world 
of  the  existence  of  his  lien,  he  can  not  impose  on  those  purchasing  in  open 
market  the  products  on  which  he  has  a  lien,  by  knowingly  and  continuously 
permitting  his  tenant  to  sell  the  same,  and  accepting  a  part  of  the  proceeds  of 
such  sales,  and  then  claiming  that  the  sales  were  unauthorized.  Facts  con- 
sidered, and  held  to  show  a  waiver  of  his  lien  by  a  landlord. 

Appeal  from  the  County  Court  of  Bosque  County.  Tried  below  before 
Hon.  P.  S.  Hale. 

Crane  &  Gilbert,  for  appellant. — ^When  a  landlord  repeatedly  receives 
his  rent  out  of  the  proceeds  of  cotton  grown  on  rented  premises,  knowing 
it  to  be  such,  he  ratifies  the  sales  thereof  made  by  the  tenant,  and  thereby 
waives  his  landlord's  lien  as  against  the  purchaser  from  the  tenant. 
McCollum  V.  Wood,  33  S.  W.  Rep.,  1087 ;  Planters'  Compress  Company 
V.  Howard,  80  S.  W.  Bep.,  120;  Wright  v.  Dickey,  50  N.  W.  Eep.,  206. 

Cureton  &  Cureton  and  Robertson  &  Robertson,  for  appellee. — It  is 
no  part  of  the  legal  duty  of  a  landlord  to  proclaim  the  fact  of  his  lien 
from  {he  house-tops,  or  to  hunt  down  and  notify  persons  of  his  lien. 
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The  statute  does  that  for  him.  One  who  blindly  or  recklessly  purchases 
cotton  from  tenants,  making  no  inquiry  or  investigation  of  any  character 
as  to  the  existence  of  liens,  does  so  at  his  peril.  The  law  charges  him 
with  notice,  and  no  one  can  be  an  innocent  purchaser  as  to  a  landlord's 
lien,  who  purchases  the  cotton  within  one  month  after  it  has  been 
removed  from  the  rented  premises.  Mathews  v.  Burke,  32  Texas,  419; 
American  Cotton  Co.  v.  Phillips,  71  S.  W.  Rep.,  320. 

CONNER,  Chief  Justice. — On  a  former  appeal  a  judgment  in 
appellee's  favor  was  reversed  because  of  the  submission  of  an  erroneous 
charge,  as  will  be  seen  by  a  reference  to  the  80  S.  W.  Rep.,  119.  The 
case  is  again  before  us  and  the  only  assignment  of  error  we  deem 
material  is  that  under  which  appellant  asserts  that  the  testimony  does 
not  sustain  the  verdict  and  judgment  in  appellee's  favor  now  under 
review.  Briefly  stated  the  facts  show  that  appellee  rented  certain  lands 
in  Bosque  County  to  P.  A.  Holt  for  the  year  1902,  upon  which  said  Holt 
and  a  son  raised,  among  other  things,  a  crop  of  cotton.  Appellee  fur- 
nished his  tenant  certain  supplies  to  enable  him  to  make  a  crop,  and  by 
the  terms  of  the  rental  contract  was  entitled  to  one-fourth  of  the  cotton 
as  rent.  This  suit  was  instituted  upon  the  11th  of  May,  1903,  by  appel- 
lee against  appellant  to  recover  the  value  of  certain  cotton  alleged  to  have 
been  raised  on  the  rented  premises,  upon  which  he  alleged  he  had  a  lien 
to  secure  several  hundred  dollars  for  advances  made  to  said  tenant,  and 
which  said  cotton,  it  was  alleged,  had  been  sold  to  and  converted  by  the 
appellant  company.  On  the  trial  appellee  recovered  judgment  for  the 
sum  of  $331.80  and,  as  before  stated,  it  becomes  our  duty  to  determine 
the  sufficiency  of  the  evidence  to  sustain  the  verdict  and  judgment. 

It  is  undisputed  that  the  premises  described  in  appellee's  petition 
were  rented  as  alleged,  and  that  the  tenant  Holt,  together  with  his  son, 
raised  about  twenty-two  bales  of  cotton,  and  tiiat  appellee  furnished 
advances  substantially  as  alleged.  It  must  also  be  held  from  the  evi- 
dence, in  deference  to  the  verdict  of  the  jury,  that  appellee  gave  the 
tenant  no  authority  to  sell  the  cotton,  but  on  the  contrary,  that  some 
time  about  the  15th  of  October,  1902,  he  forbade  the  sale  of  any  more 
cotton  until  the  advances  made  by  him  had  been  paid,  it  appearing  from 
the  evidence  that  some  six  or  seven  bales  of  cotton  had  been  sold  by 
Holt  prior  to  this  time  without  having  discharged  the  lien  thereon  for 
advances.  It  is  also  undisputed  that  appellee  gave  no  notice  to  appellant 
of  the  existence  of  his  lien  or  of  his  notice  to  Holt  not  to  sell.  The 
crucial  point  however  in  the  case,  is  whether  the  evidence  conclusively 
shows  that  appellee  waived  his  lien  as  against  appellant  notwithstanding 
the  circumstances  hereinbefore  stated.  Upon  this  point  the  evidence  is 
substantially  as  follows:  Appellee  lived  some  nine  or  ten  miles  from 
Valley  Mills  where  appellant  was  engaged  in  business.  Holt  made  sales 
of  cotton  to  the  appellant  company  after  October  19  as  follows: 
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Oct.    24,  2  bales,  1,600  lbs.  each,  for  which  it  paid  to  Holt  $81.00 

"            "                **            «  47.00 

"            "                "            "  43.44 

42.36 

"            "                "            "  40.00 

"            «                «            «  41 80 

"            "                «            «  33.36 

"            «                «            u  20.48 

"            «                «            «  24.80 
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Dec.   10,  1 
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18,  1 
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<( 

26,  1 

u 

a 

"         30,  1 

u 

€i 

Total,     11 

$416.24 


Previous  thereto,  during  October,  Holt  had  sold  to  the  appellant  com- 
pany some  five  bales  and  to  others  six  or  seven  bales.  Upon  all  cotton 
sold,  Holt  regularly  reported  sales  and  paid  to  appellee  the  rent  money. 
We  quote  the  following  from  appellee's  testimony:  "The  defendant, 
Planters'  Compress  Company,  has  its  plant  at  Valley  Mills,  where  it 
had  been  buying  cotton  for  two  or  three  years.  The  sales  made  by  Holt 
to  defendant  were  shown  by  tickets  issued  to  him  on  their  printed  sta- 
tionery, and  these  tickets  were  brought  or  sent  by  Holt  to  me,  and 
the  calculations  of  my  part  (rent)  were  made  on  the  back  of  the  tickets, 
and  the  rent  was  paid  to  me  according  to  the  weights  and  prices  shown 
by  the  tickets.  I  have  none  of  these  tickets;  Holt  kept  them,  but  they 
were  exhibited  to  me.  According  to  the  tickets.  Holt  sold  the  cotton 
at  from  forty  to  forty-five  dollars  a  bale  in  the  seed,  and  I  was  entitled 
to  one-fourth  of  the  proceeds  as  rent.  The  supplies  which  I  furnished 
the  Holts  have  never  been  paid  for  except  as  shown  by  the  credits  on 
the  accounts  attached  to  my  petition,  amounting  to  fiifty-two  or  fifty- 
three  dollars.  I  called  on  P.  A.  Holt  several  times  for  a  settlement  of 
this  account.  Up  to  about  the  10th  or  15th  of  October,  Holt  had  sold 
six  or  seven  bales.  He  had  paid  or  sent  me  the  rents  out  of  the  bales. 
I  called  on  him  after  he  had  sold  four  or  five  bales  to  defendant  and 
he  had  not  paid  me  any  money  on  these  accounts,  but  he  put  me  off 
at  different  times  when  I  would  present  the  matter  to  him.  He  would 
keep  putting  me  off  with  first  one  excuse  and  then  another,  and  I  began 
to  get  uneasy.  Several  times  during  the  year  I  called  Holt's  attention 
to  the  fact  that  I  had  a  landlord's  lien  on  three-fourths  of  the  cotton  to 
secure  this  supply  account.  I  never  at  any  time  consented  for  said  Holt 
to  sell  the  cotton  to  the  defendant.  Planters  Compress  Company.  He 
sold  it  without  my  consent.  About  the  10th  or  15th  of  October  I  for- 
bade him  selling  any  more  cotton.  .  .  .  After  the  cotton  was  re- 
moved from  the  rented  premises,  it  was  sold  within  a  day  or  two  after 
such  removal,  and  as  fast  as  a  bale  or  two  was  gathered.  .  .  .  Some- 
times it  would  be  a  day  or  two  after  he  sold  the  cotton  and  sometimes 
two  or  three  days  before  he  would  bring  me  the  tickets  and  pay  my 
rent  out  of  the  cotton  sold."  On  cross  examination  he  testified,  among 
other  things,  as  follows:  '*I  think  Holt  sold  two  bales  to  the  Schow 
Brothers  tefore  he  sold  any  to  the  defendant.  .  .  .  Holt  gathered 
the  cotton  and  carried  it  off  and  sold  it  without  my  knowing  anything 
about  it. 
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"I  was  busy  there  in  the  store.  I  got  the  rent  from  the  cotton  Holt  sold 
to  Schow  Brothers.  Holt  brought  and  sent  the  rent  to  me  and  paid  it 
to  me  in  my  place  of  business.  He  generally  brought  or  sent  the  rent 
to  me  pretty  soon  after  he  sold  the  cotton.  I  knew  soon  after  he  had 
sold  the  cotton  to  Schow  Brothers  of  its  sale  to  them  and  received  the 
rent  for  it  from  Holt.  I  have  not  sued  Schow  Brothers  for  that  cotton. 
I  wanted  to  be  sure  of  my  money  and  they  did  not  buy  enough  to  pay 
this  account  and  I  wanted  to  sue  the  party  that  bought  the  bulk  of  it. 
The  next  cotton  was  sold  to  the  defendant.  I  think  some  of  the  cotton 
was  sold  to  the  defendant  in  September.  All  the  cotton  that  defendant 
bought  was  in  the  seed.  Think  Holt  made  about  twenty  different  sales 
of  cotton  to  the  defendant.  I  received  the  rent.  Holt  paid  me  rent  on 
cotton  sold  to  the  defendant  about  twenty  times.  I  knew  after  Holt 
had  sold  the  cotton  to  defendant,  and  from  what  he  said  that  he  had 
taken  it  to  Valley  Mills  to  sell.  When  Holt  paid  me  the  rent  I  knew 
he  had  sold  the  cotton.  I  knew  when  each  successive  sale  was  made  to 
the  defendant  by  Holt  bringing  me  the  tickets  for  the  sales  made  to  the 
defendant,  and  knew  from  that  that  defendant  had  bought  cotton  from 
Holt.  The  sales  were  shown  to  have  been  made  to  defendant  by  their 
printed  stationery  and  tickets  showing  amount  of  sales,  which  Holt  ex- 
hibited to  me,  showed  the  weights  of  the  cotton  and  the  prices  paid 
for  it,  and  that  the  sale  was  made  to  the  defendant.  I  never  made  any 
express  objections  to  Holt's  making  sales  of  the  cotton  at  any  time  prior 
to  the  10th  or  15th  of  October,  and  then  only  made  my  objection  to 
Holt  and  no  one  else  was  present.  Up  to  the  10th  or  15th  of  October 
I  made  no  express  objection  to  any  sales  made  by  Holt,  and  did  not  then 
or  thereafter  notify  the  defendant  that  I  objected  to  any  sales  made  to 
it  by  Holt,  but  I  did  not  consent  to  any  sale.  Valley  Mills  is  about 
nine  or  ten  miles  from  my  place  of  business  at  Moshein,  and  is  the 
railroad  station  to  which  I  sent  my  wagon  for  freight  during  the  fall 
and  winter  of  1902.  I  sent  my  wagon  during  the  time  the  cotton  was 
being  marketed  to  Valley  Mills  for  freight  and  there  was  a  daily  mail 
between  Valley  Mills  and  Moshein,  where  I  live. 

"I  did  not  notify  the  defendant  that  I  had  any  interest  in  the  cotton 
being  sold  to  them  by  Holt  during  the  fall  and  winter  of  1902  either 
by  letter  or  otherwise,  and  they  never  notified  me  they  were  buying 
cotton.  I  got  the  rents  from  all  the  cotton  sold  by  Holt  to  the  defend- 
ants within  a  few  days  after  each  sale  was  made.  ...  I  did  not 
go  to  see  the  defendant  until  after  the  season  was  over  and  their  gin 
had  been  shut  down  and  all  the  purchases  of  the  cotton  which  they 
made  had  been  concluded.  Holt  made  his  objection  to  paying  the  ac- 
count about  the  10th  or  15th  of  October.  The  dispute  arose  over  hauling 
him  water  and  digging  a  well.  I  did  not  tell  Holt  anything  about  selling 
cotton  till  about  the  10th  or  15th  of  October  when  I  forbade  him  selling 
any  more  cotton.  I  did  not  protest  against  any  sales  he  made  up  to 
October  10  or  15.  I  expected  him  to  pay  the  rent  and  the  advances.  I 
do  not  know  that  I  would  have  questioned  his  authority  to  sell  the  cotton 
if  he  had  paid  me  the  advances  like  he  paid  the  rent.  Do  not  think 
I  would  have  done  so  because  if  I  had  gotten  the  money  for  the  ad- 
vances that  was  all  I  was  entitled  to.  I  do  not  think  I  went  to  Valley 
Mills  during  the  time  Holt  was  selling  this  cotton.     I  never  met  any 
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of  the  parties  connected  with  the  defendant  company  except  a  Mr. 
Ellison,  and  met  him  after  all  this  cotton  was  bought.  The  sales  of 
cotton  to  the  defendant  extended  over  a  period  of  more  than  two  months. 
They  extended  from  some  time  in  September  until  some  time  in  Decem- 
ber. .  .  .  Every  time  he  came  to  me  with  the  money  for  rent  I  took 
it  because  I  thought  I  had  a  right  to.  .  .  .  Holt  and  I  had  no  un- 
derstanding at  all  about  selling  the  cotton.  He  just  gathered  it  and 
sold  it." 

The  foregoing  quotations  are  taken  from  the  agreed  statement  of 
facts  found  in  the  transcript,  and  we  feel  constrained  to  hold  that  it 
conclusively  appears  from  the  evidence  as  a  whole  that  appellee's  lien 
was  waived  and  that  therefore  the  appellant  company  took  the  cotton 
free  therefrom. 

While  the  law  does  not  require  the  landlord  to  go  forth  and  notify 
the  commercial  world  of  the  existence  of  his  lien,  he  can  not  impose 
upon  those  purchasing  commodities  in  the  open  market  by  knowingly 
and  continuously  permitting  unauthorized  sales  in  the  proceeds  of  which 
he  participates.  With  the  undisputed  knowledge  appellee  had  of  the 
many  sales  made  to  appellant  in  this  case,  we  think  the  receipt  of  a 
part  of  each  successive  sale  necessarily  constituted  a  ratification  of  all 
such  sales  and  amounted  in  legal  effect  to  original  authority  in  the 
tenant  to  sell.  To  hold  otherwise  would  be  to  establish  a  rule  injuriously 
affecting  trade  and  to  pemiit  the  commission  of  wrongs  upon  those  en- 
gaged therein.  (See  Gilliam  v.  Smither,  33  S.  W.  Rep.,  985;  McCoUum 
V.  Wood,  33  S.  W.  Rep.,  1087.) 

Inasmuch  as  the  case  appears  to  have  been  fully  developed  and  fairly 
submitted  to  the  jury,  we  conclude  that  it  is  in  the  interest  of  all  parties 
that  further  litigation  be  terminated.  It  is  accordingly  ordered  that  the 
judgment  be  reversed  and  here  rendered  for  appellant. 

Reversed  and  rendered. 


Texas  and  Paoipio  Coal  Company  v.  Jennie  Daves  et  al. 

Decided  January  6,  1906. 

Perfonal  Injury — Bes  Ipia  Loquitur. 

Because  the  expert  witnesses  for  the  defendant,  although  they  testified 
that  the  machinery  was  adjusted  and  operated  in  a  very  careful  manner,  could 
not  account  for  the  accident  by  which  the  injury  was  inflicted  on  any  other 
theory  than  that  of  the  negligence  of  the  defendant  alleged  and  proved  by 
plainti£fSy  the  jury  were  warranted  in  returning  a  verdict  for  the  plaintiffs. 

Appeal  from  the  District  Court  of  Palo  Pinto  County.    Tried  below 
before  Hon.  W.  J.  Oxford. 

John  W.  Wray,  for  appellant. — The  burden  was  upon  the  appellees 
to  both  aver  the  facts  constituting  the  alleged  negligence,  and  to  prove 
them  by  a  preponderance  of  the  testimony.  The  mere  proof  of  the  hap- 
pening of  the  accident  was  neither  evidence  of  negligence  nor  a  circum- 
stance tending  to  establish  it.  Baulpc  v.  Xew  York  &  H.  By.  Co.,  69 
Vol.  XLT.  Civil— 19. 
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N.  Y.,  366;  Essex  v.  Kelly,  29  x\t.  Rep.,  427;  Broadway  v.  San  Antonio, 
60  S.  W.  Eep.,  270;  Duerler  Co.  v.  Duelling,  83  S.  W.  Rep.,  890; 
Patton  V.  Texas  &  P.  Ry.,  179  U.  S.,  658;  Lawyers'  Book  45,  p.  364, 
and  cases. 

The  court  erred  in  not  giving  special  charge  No.  3  submitted  by  the 
defendant,  which  called  the  attention  of  the  jury  to  the  fact  that  the 
accident,  etc.,  did  not  sustain  the  allegations  of  negligence;  that  negli- 
gence must  be  proven  affirmatively,  and  independent  of  the  happening 
of  the  accident,  as  will  more  fuUv  appear  from  such  instruction.  Glass- 
cock V.  Swofford  Bros.  Drv  Goods  Co.  (Mo.),  80  S.  W.,  366;  Texas  & 
P.  Ry.  v.  Barrett,  166  U.  S.,  617,  Book  41  L.  C.  P.,  1136;  Texas  &  P. 
Ry.  V.  Patton,  179  U.  S.,  662,  45  L.  C.  P.,  364;  Kuhns  v.  Wisconsin  Ry., 
31  N.  W.  Rep.,  868;  Broadway  v.  San  Antonio,  60  S.  W.  Rep.,  270; 
Duerler  Co.  v.  Duelling,  93  S.  W.  Rep.,  890. 

W.  P.  Oibhs  and  E.  B.  Ritchie,  for  appellees. — The  court  did  not  'ferr 
in  refusing  to  grant  defendant's  motion  to  instruct  the  jury  to  return 
a  verdict  in  its  favor,  plaintiffs'  evidence  on  the  issue  of  negligence  being 
sufficient  to  go  to  the  jury  and  to  warrant  the  jury  in  finding  for  the 
plaintiffs  on  such  issue.  McCray  v.  Galveston,  H.  &  S.  A.  Rv.  Co.,  89 
Texas,  168,  34  S.  W.  Rep.,  95 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Wood,  63 
S.  W.  Rep.,  165;  Barnowski  v.  Helson,  15  Law  Rep.  Ann,,  33  and  note; 
Howser  v.  Cumberland  &  P.  Ry.  Co.,  27  Law  Rep.  Ann.,  164;  Griffin 
V.  Manice  (N.  Y.),  52  Law  Rep.  Ann.,  922;  Judson  v.  Powder  Co. 
(Cal.),  29  Law  Rep.  Ann.,  718. 

STEPHEJSTS,  Associate  Justice. — This  appeal  is  from  a  verdict 
and  judgment  against  appellant  for  four  thousand  dollars  damages, 
resulting  to  the  appellees  from  the  death  of  J.  H.  Daves.  The  nature 
of  the  case  is  thus  succinctly  stated  in  appellees'  brief:  "This  suit  was 
instituted  on  the  16th  day  of  January,  1905,  by  appellees  against  ap- 
pellant to  recover  damages  on  account  of  the  death  of  J.  H.  Daves,  who 
was  alleged  to  have  been  the  husband,  father  and  son  respectively,  of 
the  plaintiffs;  plaintiffs  alleging  that  the  said  J.  H.  Daves  was  killed 
on  October  24,  1904,  while  being  hoisted  out  of  one  of  the  coal  mines 
of  the  defendant  in  Palo  Pinto  County,  Texas,  at  which  time  he  was 
in  the  employ  of  said  defendant,  and  engaged  with  others  in  repairing 
the  defendant's  shaft  leading  into  and  out  of  said  mine;  that  the  hoisting 
into  and  out  of  said  shaft  was  done  by  means  of  a  bucket  to  which  was 
attached  a  wire  rope  or  cable,  which  rope  passed  over  a  pulley  or  shive 
wheel  at  the  top  of  the  shaft,  and  thence  to  a  cylinder  or  drum  attached 
to  an  engine  situated  near  the  shaft ;  that  at  the  time  in  question,  while 
Daves  and  others  were  being  hoisted  out  of  said  shaft,  the  wire  cable 
or  rope,  after  circling  the  drum  or  cylinder  of  the  engine  to  the  south 
end  of  said  drum,  climbed  itself  against  the  flange  and  ran  oflE  the  end 
of  said  drum,  causing  the  bucket  to  be  precipitated  back  into  the  shaft 
some  forty  feet,  Daves  being  thrown  from  the  bucket  and  precipitated  to 
the  bottom  of  the  shaft  and  killed ;  that  the  engine  and  drum  to  which 
the  rope  was  attached  was  negligently  so  placed  by  the  defendant,  and 
had  been,  only  a  few  days  before  the  killing,  so  negligently  moved  and 
placed  that  it  was  not  in  proper  position  and  alignment  with  the  pulley 
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or  shive  wheel  at  the  top  of  the  shafts  thus  causing  the  cable  to  climb 
the  flange  and  run  off." 

We  find  that  the  evidence  tended  to  prove  negligence  as  alleged  and 
warranted  the  verdict,  although  the  witnesses  offered  by  the  appellees 
to  make  out  their  case,  being  those  in  charge  of  and  assisting  in  the 
work,  all  claimed  to  have  adjusted  and  operated  the  machinery  in  a 
very  careful  manner.  They  could  not  account  for  the  accident,  however, 
experts  though  they  were,  unless  the  drum  of  the  engine  was  considerably 
out  of  alignment  with  the  sheave  wheel,  which  left  room  for  the  inference 
that  they  had  exercised  less  care  in  making  the  adjustment  than  was 
claimed  in  their  testimony.  It  is  a  clear  case,  we  think,  of  res  ipsa 
loquitur. 

We  find  no  merit  in  the  assignments  complaining  of  the  charge  or 
of  the  court's  refusal  to  give  special  charges. 

Having  thus  disposed  of  all  the  issues  raised,  we  affirm  the  judgment. 

Affirmed. 

Writ  of  error  refused. 


Pacific  Express  Company  v.  J.  W.  Shivers. 

Decided  January  6,   1906. 

Penonal  Injnrles — Matter  and  Servant — ICaster  not  Owner  of  Premises — Lia- 

bUlty. 

In  a  suit  against  an  express  company  by  an  employe  for  personal  injuries 
caused  by  a  defective  truck  and  a  defective  pavement  where  said  employe  was 
required  to  work,  the  express  company  could  not  relieve  itself  of  liability  by 
showing  that  the  premises  in  question  was  not  owned  by  defendant  but  by  a 
railroad  company,  and  that  by  the  terms  of  a  contract  between  defendant  and 
said  company  it  was  the  duty  of  the  railroad  company  to  keep  said  premises 
in  repair. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

J.  M.  McCormick,  for  appellant. — An  express  company  doing  business 
at  and  over  the  tracks  of  a  railway  company,  which  can  not  repair  or 
build  the  tracks  or  crossings  over  which  the  servant  is  required  to  pass 
in  the  discharge  of  his  duties,  does  not  owe  to  the  servant  the  duty  to 
see  to  the  condition  of  said  premises  as  to  safety.  The  liability  as  well 
as  the  duty  rests  with  the  railway  company.  The  servants  of  the  express 
company  come  on  the  premises  by  the  invitation  of  the  railway  company 
and  the  railway  company  owes  to  such  servants  the  duty  to  keep  places 
where  such  persons  may  ordinarily  be  expected  to  go,  in  reasonably  safe 
condition  and  is  liable  to  them  for  negligence  if  it  fails  to  do  so.  23 
Am.  and  Eng.  Ency.  of  Law,  733,  and  note  2. 

R,  L.  Carloch,  for  appellee. — The  defendant  owed  to  the  plaintiff,  its 
employe,  the  duty  of  exercising  ordinary  care  to  provide  him  with  a 
reasonably  safe  place  in  which  to  perform  the  duties  of  his  employment. 
This  duty  was  one  of  primary  obligation.     It  could  not  be  evaded  or 
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transferred  and  was  one  of  the  nonassignable  duties  of  an  employer. 
The  defendant  could  not  protect  itself  against  liability  to  the  plaintiff 
for  the  failure  to  perform  such  duty  by  attempting  to  shield  itself  be- 
hind the  negligence  or  the  contractual  obligation  of  any  third  person. 
1  S.  &  B.  on  Neg.,  5  ed.,  sec.  196,  204,  206;  Gulf,  C.  &  S.  F.  By.  Co.  v. 
Delaney,  22  Texas  Civ.  App.,  427;  Texas  &  P.  By.  Co.  v.  Penwick,  78 
S.  W.  Bep.,  548 ;  Missouri  Pac.  By.  v.  Jones,  75  Texas,  153. 

CONNEB,  Chief  Justice. — Appellee,  B.  L.  Shivers,  as  the  next 
friend  of  J.  W.  Shivers,  a  minor,  instituted  this  action  in  June,  1904, 
to  recover  of  th6  appellant  the  sum  of  $2,000  for  damages  alleged  to 
have  been  sustained  by  said  minor  on  account  of  personal  injuries  re- 
ceived by  reason  of  appellant's  negligence.  So  far  as  necessary  to  Ptate, 
the  negligence  alleged  was  in  substance,  that  said  minor  had  been  put 
to  work  in  an  unsafe  place  and  with  an  unsafe  truck,  without  warning 
him  of  the  dangers  of  his  employment.  It  was  alleged  that  the  truck, 
while  being  pulled  by  said  minor  over  a  dangerous  crossing,  was  caused 
to  violently  deflect,  whereby  he  was  thrown  with  great  force  and  injured. 

The  appellant  answered  with  a  general  denial,  pleas  of  contributory 
negligence  and  of  assumed  risk,  and  specially  that  the  premises  where 
the  minor  was  injured,  if  at  all,  were  the  property  of  and  under  the 
exclusive  control  of  the  Texas  and  Pacific  Bailway  Company. 

The  trial  resulted  in  a  verdict  for  plaintiff  for  $500,  in  which  amount 
the  judgment  from  which  this  appeal  has  been  prosecuted  was  entered. 

Numerous  assignments  of  error  have  been  presented,  but  none  of 
them,  we  think,  require  discussion  save  those  which  involve  a  determina- 
tion of  the  sufficiency  of  the  evidence  to  sustain  the  verdict,  and  also  per- 
haps one  other  involving  the  court's  ruling  upon  the  evidence. 

Briefly  stated,  the  evidence  tends  to  show  that  J.  W.  Shivers  was  a 
minor  between  sixteen  and  seventeen  years  old ;  that  at  the  time  of  his 
injuries  he  was  employed  by  the  appellant  company  as  a  member  of 
what  is  designated  a  truck  crew  at  the  union  station  of  the  Texas  & 
Pacific  Bailway  Company,  in  the  city  of  Fort  Worth,  Texas;  that  ex- 
tending in  an  easterly  direction  from  the  depot  there  were  some  four 
or  five  tracks.  Across  these  tracks,  extending  north  and  south,  were  at 
intervals  paved  crossings.  On  the  occasion  in  question,  J.  W.  Shivers, 
together  with  two  other  employees,  was  engaged  in  moving  a  heavily 
loaded  truck  from  a  train  on  the  south  track  across  to  the  appellant 
compan/s  office,  situated  on  the  north  of  all  the  tracks.  The  crossing 
pavement  or  place  where  the  work  was  being  conducted  was  intended  to 
be  on  a  level  with  the  top  of  the  rails,  but  owing  to  the  fact  that  several 
bricks  lying  lengthwise  with  the  track  had  been  removed,  a  hole  several 
inches  wide,  deep  and  long  existed,  and  while  J.  W.  Shivers  was  pulling 
or  guiding  the  tongue,  and  the  others  were  pushing  said  truck  over  this 
crossing  one  of  the  fore  wheels  dropped  into  the  depression  described, 
causing  the  tongue  of  the  truck  to  suddenly  swerve  to  one  side,  knock 
said  minor  down,  break  his  arm  and  injure  him.  There  was  also  evi- 
dence tending  to  show  that  the  truck  was  an  old  one;  that  the  kingbolt 
and  axles  were  worn,  whereby  the  horizontal  motion  of  the  tongue  was 
increased.  J.  W.  Shivers  testified  to  several  months  experience  in  this 
kind  of  work,  but  denied  knowledge  of  any  defect  in  the  truck  and 
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denied  having  noticed  the  hole  or  depression  named  and  denied  recol- 
lection of  ever  having  used  the  particular  crossing  before. 

The  evidence,  we  think  required  of  the  court  a  submission  of  the 
issues  to  the  jury.  While  there  was  evidence  tending  to  support  appel- 
lant's pleas  of  contributory  negligence  and  of  assumed  risk,  it  was  as  a 
whole  conflicting  and  the  issues  thereby  presented  were  not  only  for  the 
jury,  but  also  sufficient  to  support  the  jury's  finding  in  appellee's  favor 
on  such  issues.  Appellant's  peremptory  instruction  to  find  for  it  was 
therefore  properly  refused. 

Complaint  is  also  made  of  the  action  of  the  court  in  withdrawing  the 
contract  between  the  appellant  company  and  the  Texas  &  Pacific  Railway 
Company.  By  this  contract  appellant  sought  to  show  that  the  duty  of 
keeping  in  repair  the  premises  in  question  devolved  upon  the  Texas 
&  Pacific  Railway  Company  and  not  upon  appellant ;  but  we  are  of  the 
opinion  that  appellant  can  not  thus  be  relieved  of  the  duty  of  exercising 
ordinary  care  to  provide  a  safe  place  at  which  it  places  its  employes  to 
labor.  It  was  shown  that  appellant's  agent  having  power  to  employ  and 
discharge  servants  directed  the  performance  of  the  duty  undertaken  in 
this  instance ;  that  he  at  least  knew  of  the  defect  in  the  crossing  which 
resulted  in  the  injury  for  some  time  before  the  accident  and  had  com- 
plained thereof  to  the  agents  of  the  railway  company,  and  it  seems  quite 
obvious  that  appellant's  reliance  upon  the  Texas  &  Pacific  Railway  Com- 
pany was  at  its  own  peril.  (Gulf,  C.  &  S.  F.  Ry.  Co.  v,  Delaney,  22 
Texas  Civ.  App.,  427 ;  Chicago,  R.  I.  &  T.  R.  R.  Co.  v.  Rhodes,  10  Texas 
Ct.  Rep.,  205;  Texas  &  P.  Ry.  Co.  v.  Fenwick,  78  S.  W.  Rep.,  548; 
Missouri  Pac.  Co.  v.  Jones,  75  Texas,  163.) 

The  charges  given  and  refused  have  been  examined,  but  we  find  no 
material  error  in  respect  thereto  as  urged,  and  believing  that  the  evi- 
dence fully  supports  the  material  allegations  of  plaintiff's  petition,  the 
judgment  is  in  all  things  affirmed. 

Affirmed, 

Writ  of  error  refused. 


The  San  Jacinto  Oil  Company  et  al.  v.  The  Fobt  Worth  Light 
AND  Power  Company  et  al. 

Decided  January  6,  1906. 

1. — Conttmetion  of  Contracts. 

As  a  general  rule,  in  the  construction  of  contracts  the  ordinarj  use  of  its 
terms  is  to  be  applied.  But  this  is  not  universally  so.  The  dominant  purpose 
is  to  ascertain  what  was  in  the  minds  of  the  parties  to  the  contract  at  the 
time  it  was  made.  Unless  the  parties  to  a  contract  assent  to  the  same  thing 
in  the  same  sense  it  is  no  contract.  In  ascertaining  the  meaning  of  the  terms 
used,  the  situation  of  the  parties  and  of  the  subject  matter  at  the  time,  and  the 
acts  and  declarations  of  the  parties,  may  be  looked  to.  A  party  to  a  contract  will 
be  held  to  that  meaning  which  he  knew  the  other  party  supposed  the  words  to 
bear. 

ft. — Same — Contract  to  Fnmish  Oil— Ezprestion  "Failure  of  Oil  Wells"  Con- 
stmed. 

In  a  contract  to  furnish  oil,  it  was  provided  that  the  contract  should  not 
be  voidable  except  (among  other  reasons)   '*by  failure  of  oil  wells."     Facts  and 
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circumstances  considered,  and  said  expression  held  to  mean  a  failure  of  the  wells, 
then  owned  by  the  oil  company,  to  flow  by  natural  pressure,  as  they  were  doing 
when  the  contract  was  made. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
Irby  Dunklin. 

Capps  &  Canty,  A,  B.  Flanary,  Harris  &  Harris  and  0.  L.  Strihling, 
for  appellants. — The  clause,  "failure  of  oil  wells/'  means  a  cessation  of 
the  wells  to  produce  in  the  way  and  manner  that  they  were  producing 
at  the  time  of  the  execution  of  the  contracts  sued  upon,  and  the  uncon- 
tradicted evidence  showing  that  such  wells  had  ceased  to  produce  oil 
in  such  way  on  and  prior  to  July  26,  1902,  it  was  error  to  hold  the  de- 
fendant liable  and  render  judgment  against  it  for  any  amount.  Fruit 
Grower^s  Assn.  v.  Fruit  Packing  Co.,  53  Law  Rep.  Ann.,  681;  Stewart 
V.  Stone,  14  Law  Rep.  Ann.,  215;  Walker  v.  Tucker,  70  111.,  527. 

Matlock,  Miller  &  Dycus,  Clark  &  Bolinger  and  Sidney  L.  Samuels, 
for  appellee. — On  the  question,  what  is  meant  by  the  phrase  "failure 
of  oil  wells"  in  the  contracts  sued  upon,  cited :  White  v.  Pettijohn,  23 
N.  C,  52-55;  American  Credit  Indemnity  Co.  v.  Carrollton  Furniture 
Co.,  95  Fed.  Rep.,  Ill;  Vaughan  v.  Dickes,  20  Pa.,  509;  In  re  Miller's 
Estate,  22  Atl.  Rep.,  1044 ;  Kay  v.  Scates,  78  Am.  Dec.,  399 ;  Hackney 
V.  Tracy,  20  Atl.  Rep.,  560;  Parkhurst  v.  Harromer,  21  Atl.  Rep.,  826; 
Toman  v.  Dunlap,  18  Pa.,  72;  Eichelberger  v.  Bamitz,  9  Watts,  447; 
Powell  V.  Brandon,  24  Miss.,  344-361. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment  in 
favor  of  each  of  the  appellees.  The  Fort  Worth  Light  &  Power  Company, 
The  Waco  Gas  Company  and  the  Citizen^s  Railway  Company  of  Waco, 
Texas,  against  the  appellants.  The  San  Jacinto  Oil  Company  and  its 
surety  the  Fidelity  and  Deposit  Company  of  Maryland,  for  damages  in 
the  sum  of  $1,828.32  with  interest,  because  of  an  alleged  breach  of  a 
contract  by  the  oil  company  to  furnish  the  appellee  companies  specified 
quantities  of  crude  oil  from  the  oil  wells  of  the  San  Jacinto  Oil  Company 
near  Beaumont,  Texas. 

In  a  general  way  it  will  be  stated  that  the  facts  are  as  shown  by  an 
agreement  of  counsel,  by  the  answers  of  the  jury  to  special  issues  sub- 
mitted to  them,  and  by  the  trial  court^s  conclusions  of  fact  filed  after 
the  return  of  the  verdict ;  but  there  is  a  question  presented  by  appropriate 
assignments  of  error  involving  a  construction  of  the  contract  which 
goes  to  the  very  foundation  of  the  cause  of  action  asserted  by  the  appel- 
lee companies,  and  inasmuch  as  our  conclusion  thereon  disposes  oi  the 
entire  case,  we  will  not  here  set  forth  all  of  the  facts  appearing  in  the 
voluminous  record  before  us,  but  such  only  as  we  deem  necessary  to  an 
understanding  of  this  opinion. 

Henry  C.  Scott,  of  St.  Louis,  Mo.,  acting  for  each  of  the  appellee 
companies,  and  J.  B.  CranfiU  of  Dallas,  Texas,  acting  for  the  oil  com- 
pany, on  the  8th  day  of  April,  1902,  executed  three  several  contracts 
for  delivery  of  oil  by  the  oil  company.  The  contracts  were  executed  at 
the  same  time  and  are  generally  alike  in  terms.    To  secure  the  perform- 
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ance  thereof  by  the  oil  company,  a  single  bond  was  executed  by  the 
Fidelity  and  Deposit  Company,  and  we  shall  hereafter  refer  to  the  con- 
tracts as  one,  the  differences  between  them  being  immaterial  to  our  con- 
clusion. The  contract  recites  that  the  appellee  companies  were  desirous 
of  procuring  supplies  of  oil  for  the  purpose  of  operating  their  several 
plants  in  Fort  Worth  and  Waco;  that  the  oil  company  "having  oil  wells 
at  or  near  Beaumont/'  desired  to  supply  the  oil,  and  it  was  therefore 
agreed  that  the  appellee  companies  would  purchase  of  the  oil  company  f. 
o.  b.  tank  cars  at  Beaumont,  Texas,  all  the  crude  oil  necessary  for  their 
use  in  operating  their  several  plants  for  a  period  of  three  years,  and  to  pay 
therefor  nine  cents  per  barrel  of  forty-two  gallons  each.  It  was  further 
provided  that  at  the  expiration  of  three  years  the  appellees  should  con- 
tinue in  full  force  all  the  agreements  and  covenants  of  the  contract  for 
a  period  of  two  additional  years,  and  pay  to  the  oil  company  for  oil 
for  such  additional  period  at  the  rate  of  ten  cents  per  barrel.  The  con- 
tract contemplated  preparation  for  the  use  of  the  oil  by  the  appellee 
companies,  and  provided  that  the  periods  of  time  stipulated  should  com- 
mence from  the  date  of  the  first  shipment  of  oil.  It  was  further  pro- 
vided that  the  appellee  companies  should  have  thirty  days  after  the 
receipt  of  the  first  shipment  of  oil  within  which  to  determine  whether 
or  not  it  was  of  proper  quality  and  fit  for  their  uses,  and  if  at  the  ex- 
piration of  said  thirty  days  the  oil  was  found  to  be  unfit  for  such  uses 
then  they  might  at  their  option  cancel  the  agreement.  It  was  further 
provided  that  the  standard  or  quality  of  oil  furnished  during  the  thirty 
days  test  should  be  maintained  throughout  the  period  of  the  contract, 
and  in  event  of  the  failure  to  so  do,  the  appellee  companies  were  given 
the  right  to  terminate  the  contract,  notice  to  the  oil  company  and  op- 
portunity to  correct  the  complaint  being  provided  for.  The  contract 
contained  the  following  further  stipulation  upon  the  proper  construction 
of  which  this  case  must  depend,  viz:  "It  is  further  understood  and 
agreed  that  this  contract  is  not  voidable  except  by  the  acts  of  God,  fail- 
ure of  oil  wells,  through  no  fault  of  the  party  of  the  second  part  (The 
San  Jacinto  Oil  Company)  governmental  interference,  fire  or  strikes 
affecting  either  party  to  this  contract,  nor  is  the  party  of  the  second  part 
to  be  responsible  for  delays  occasioned  by  transportation  companies  and 
its  responsibilities  cease  when  it  obtains  bills  of  lading  from  transporta- 
tion companies.'' 

It  also  appears  that  at  the  date  of  the  execution  of  the  above  contract 
the  appellant  company  had  two  oil  wells  near  Beaumont,  Texas,  that 
were  "gushers,"  or  flowing  large  quantities  of  oil  by  reason  of  their  own 
internal  forces.  These  wells  are  designated  in  the  record  as  wells  Nos. 
1  and  2.    The  first  shipments  of  oil  made  under  the  contract  were  about 

the day  of  October,  1902.    It  was  alleged  by  the  appellee  companies, 

and  the  jury  found  by  their  verdict  that  the  appellant  oil  company 
breached  this  contract  by  a  failure  and  refusal  to  deliver  oil  on  Decem- 
ber 31,  1902.  It  also  appears  that  on  the  16th  day  of  January,  1903, 
by  an  order  of  the  Seventeenth  Judicial  District  Court  of  Tarrant 
County,  Texas,  George  W.  Armstrong  was  appointed  receiver  of  the 
property  of  the  San  Jacinto  Oil  Company,  and  ordered  to  take  posses- 
sion thereof,  which  the  receiver  did  on  the  same  day,  the  oil  company, 
its  agents,  servants  and  employes  being  at  the  same  time  enjoined  from 
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interfering  with  the  property.  It  is  also  agreed  that  well  No.  2  wholly 
and  completely  failed  to  produce  oil  prior  to  October,  1902,  and  has 
continued  so  until  the  present  time.  Well  No.  1  ceased  to  flow  from 
its  natural  pressure  on  the  15th  day  of  May,  1902,  and  ceased  to  flow 
oil  by  the  introduction  of  gas  derived  from  other  sources,  or  the  intro- 
duction of  compressed  air,  on  the  18th  of  July,  1902.  It  is  undisputed 
that  the  failures  here  stated  were  without  fault  of  the  oil  company. 
Well  No.  1,  however,  by  means  of  pumping  produced  ten  thousand  bar- 
rels of  oil  between  October  9,  1902,  and  January  16,  1903.  Of  this 
amount  8,683  barrels  were  obtained  between  October  23,  1902,  and  Jan- 
uary 16,  1903.  The  amount  from  December  23,  1902,  to  said  January 
16,  being  2424  barrels.  The  evidence  shows  that  about  seventy  barrels 
per  day  of  crude  oil  was  necessary  for  the  operation  of  the  Fort  Worth 
plant,  and  about  one  hundred  and  twenty  barrels  per  day  for  the  two 
Waco  companies.  It  further  appears  that  on  or  about  July  18,  1902, 
when  well  Nov  1  had  ceased  to  flow  oil  by  the  introduction  of  gas  and 
of  compressed  air,  J.  B.  Cranfill,  the  president  of  the  appellant  oil  com- 
pany, notified  the  appellee  companies  of  such  failure  and  declared  a  ter- 
mination of  the  contract.  But  by  a  subsequent  arrangement  between  the 
parties,  alleged  by  the  appellants  to  have  been  a  new  agreement,  but 
which  was  denied  by  appellees  and  determined  in  favor  of  appellees' 
contention  by  the  jury,  oil  was  subsequently  furnished,  after  the  instal- 
lation of  pumping  machinery,  in  certain  quantities  until  the  date  of  the 
alleged  and  determined  breach  on  December  23,  1902.  Oil  had  ad- 
vanced in  price  from  the  date  of  the  contract  and  the  installation  of 
pumping  machinery  was  quite  expensive.  Such  further  statements  of 
fact  as  we  deem  necessary  will  be  made  in  connection  without  further 
determination. 

It  must  be,  as  we  think  it  is,  conceded  that  the  quoted  provision  of 
the  contract  is  operative  in  behalf  of  the  San  Jacinto  Oil  Company,  and 
that  if  there  was  a  "failure  of  oil  wells'^  within  the  meaning  of  the 
provision  prior  to  October,  1902,  the  judgment  should  have  been  for 
appellants.  What  scope  and  meaning,  therefore,  shall  be  given  to  the 
terms  "failure  of  oil  wells?"  We  are  of  the  opinion  that  the  'Veils** 
meant  were  those  only  which  at  the  date  of  the  contract  were  owned 
and  in  operation  by  the  appellant  oil  company,  viz.:  oil  wells  Nos.  1 
and  2.  For  it  is  imdisputed  that  these  two  wells  at  the  time  of  the 
execution  of  the  contract  were  flowing  large  quantities  of  oil  and  there 
is  nothing  in  the  record  that  suggests  that  it  was  in  the  contemplation 
of  the  parties  that  additional  wells  were  to  be  bored.  Nor  could  it 
have  been  contemplated  that  the  appellant  oil  company  should  go  into 
the  market  and  buy  and  sell  oil  from  other  wells  in  the  same  field.  It 
had  an  abundance  of  oil ;  it  was  a  private  corporation  incorporated  for 
the  purpose  of  sinking  wells  on  its  own  property  only  and  to  sell  oil, 
if  any,  thereby  secured  and  not  to  engage  in  the  business  of  buying  and 
selling  oil  generally;  and  the  very  opening  recitations  of  the  contract 
plainly  show  that  the  oil  wells  in  mind  were  those  only  then  owned 
by  the  San  Jacinto  Oil  Company.  These  limitations  of  the  scope  of 
the  provision  under  consideration  bring  us  to  the  determination  of  the 
more  doubtful  question  of  what  effect  shall  be  given  the  term  "failure?'* 
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Appellees  insist  that  it  is  unambiguous  and  that  no  definition  or  mean- 
ing other  than  its  ordinary  one  ean  be  given. 

The  court  below  construed  the  term  as  meaning  "a  failure  of  the  wells 
(Nos.  1  and  2)  to  provide  oil  in  such  quantities  as  would  justify  the 
pumping  of  oil  therefrom  at  the  market  price,  and  that  it  was  not 
meant  by  such  expression  a  failure  to  flow  from  natural  causes." 

We  have  been  unable  to  concur  precisely  either  with  the  contention  of 
appellees  or  with  the  application  or  meaning  of  the  term  failure  given 
by  the  trial  court.  Some  of  the  ordinary  definitions  of  the  tenn  from 
the  Standard  Dictionary,  however,  will  be  given :  1.  "The  act  of  fail- 
ing; or  the  state  of  having  failed;  cessation  or  deficiency  of  supply, 
power,  etc.;  2.  Neglect  or  noncompliance;  partial  or  total  deficiency 
in  action;  omission;  noncompliance.  3.  That  which  fails;  anything 
done  imperfectly  or  attempted  unsuccessfullv.'*  It  is  undoubtedly  true 
as  a  general  rule  that  in  the  construction  of  a  contract  the  ordinary  use 
of  its  terms  is  to  be  applied.  But  it  is  not  universally  so,  and  it  is 
sometimes  a  matter  of  great  diflBculty  to  adopt  the  precise  shade  of 
meaning  that  will  best  express  the  intent  of  the  parties.  In  all  rules 
of  construction,  however,  the  dominant  purpose  is  to  ascertain,  if  it  be 
possible,  what  was  in  the  minds  of  the  parties  to  the  contract  at  the 
time  it  was  made.  For  it  is  elementary  that  it  is  no  contract  unless  the 
parties  thereto  assent  to  the  same  thing  in  the  same  sense.  And  in  the 
ascertainment  of  the  meaning  of  the  terms  used  the  situation  of  the  par- 
ties and  of  the  subject  matter  at  the  time,  and  the  acts  and  declarations 
of  the  parties,  may  be  looked  to.  Nor  is  it  necessary  that  the  words 
to  be  interpreted  shall  be  themselves  ambiguous,  and  a  party  will  be 
held  to  that  meaning  which  he  knew  the  other  party  to  the  contract 
supposed  the  words  to  bear.  (See  2d  Parsons  on  Contracts,  8th  ed., 
bottom  pp.  491,  617,  658.)  Having  in  mind  these  and  other  familiar 
rules  of  construction,  a  majority  of  us  have  concluded  that  there  was  a 
failure  of  appellants'  oil  wells  within  the  meaning  of  the  contract,  when 
said  wells  ceased  to  gush  or  produce  oil  by  natural  forces;  or  at  least 
there  was  such  failure  before  the  installation  of  pumping  machinery. 
When  the  cost  of  installing  such  machinery  and  of  obtaining  oil  thereby 
is  considered  with  other  circumstances,  it  seems  imreasonable  to  suppose 
that  an  agreement  to  furnish  oil  at  nine  cents  per  barrel  of  forty-two 
gallons  would  have  been  made.  It  seems  clear  that  J.  B.  Cranfill,  the 
president  of  the  oil  company  who  executed  the  contract  for  it,  had  no  such 
thought.  He  testified,  and  it  is  undisputed,  that  the  contracts  as  origi- 
nally prepared  did  not  have  the  provision  under  consideration  and  that 
he  declined  to  execute  the  contract  until  it  was  embodied  therein.  He 
further  testified,  without  dispute  on  the  part  of  Mr.  Scott  or  of  anyone 
else  so  far  as  we  have  found  in  the  record,  as  follows :  "In  discussion  of 
the  contract  the  main  point  we  talked  about  was  the  clause  in  the  con- 
tract tliat  would  be  protective  of  the  oil  company  in  case  the  oil  supply 
down  there  should  fail.  In  the  contract  Mr.  Scott  said  that  there  was 
no  use  of  such  a  clause,  because  he  had  just  been  in  Beaumont,  had 
inspected  the  wells  and  that  in  his  judgment  the  wells  would  flow  for 
five  years.  My  answer  to  that  was  that  if  they  would  flow  for  five  years, 
then  such  a  clause  could  not  harm  him.  I  agreed  with  him;  I  told  him 
I  thought  they  would  flow  a  long  time,  but  inasmuch  as  I  was  charged 
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with  responsibility  as  president  of  the  company,  that  I  was  unwilling 
to  sign  a  contract  that  did  not  contain  the  clause  protecting  us  against 
a  contingency  of  the  failure  of  the  wells."  We  have  found  nothing  in 
all  of  the  iSndings  or  testimony  that  even  suggests  that  the  production 
of  oil  by  pumping  was  thought  of  in  any  part  of  the  Beaumont  oil  field 
at  the  time  of  the  making  of  the  contract,  and  the  inference  is  very 
strong  that  Mr.  Scott  at  the  time  understood  Mr.  Cranfill  to  mean  that 
a  failure  of  wells  to  flow  by  natural  force  was  the  contingency  intended 
to  be  provided  against.  We  conclude,  as  before  stated,  that  such  was 
the  sense  in  which  the  terms  "failure  of  oil  wells"  were  used. 

But  if  mistaken  in  the  foregoing  conclusion  and  applying  a  rule  of 
construction  insisted  upon  by  appellees,  we  all  think  there  is  yet  another 
sense  in  which  there  was  a  failure  of  oil  wells  as  early  as  July  18,  190^. 
The  evidence  seems  undisputed  that  the  wells  ceased  the  natural  flow 
prior  to  July,  1902,  from  which  time  until  about  the  18th  of  that 
month  oil  in  comparatively  small  quantities  was  secured  by  gas  pres- 
sure which,  to  use  the  language  of  one  of  the  witnesses  "went  down  so 
suddenly  on  the  field  that  none  of  us  were  prepared."  The  evidence 
then  exhibits  the  general  effort  in  the  entire  oil  field  to  procure  pumping 
machinery  and  shows  great  care  and  diligence  on  the  part  of  the  San 
Jacinto  Company  to  do  so.  The  agent  in  charge  at  the  time  testified: 
"To  get  oil  out  of  that  well  (No.  1 — No.  2  having  entirely  failed) 
during  that  time  I  read  books  and  talked  to  every  man  that  I  could 
that  had  any  idea,  and  I  wrote  and  begged  and  pleaded,  I  offered  mon- 
ey, everything  on  earth  of  an  inducement  I  could,  to  get  material,  get 
pumps  or  anything  to  get  oil  out  of  the  groimd,  night  and  day.  .  .  . 
Between  July  18  and  November  1,  I  don't  know  of  any  appliance  or 
means  or  method  whereby  oil  could  be  obtained,  that  was  used  by  any- 
body that  we  did  not  use."  Notwithstanding  which  it  was  about  No- 
vember 1,  1902,  before  oil  in  any  considerable  quantity  was  obtained. 
And  then  only  as  follows,  as  agreed  upon  and  as  found  by  the  court, 
viz.:  October  9,  1902,  167  barrels.  Between  October  9  and  October 
15,  640  barrels.  Between  October  15  and  October  17,  1901/^  barrels. 
Between  October  17  and  October  18,  160  barrels.  Between  October  18 
and  October  23,  160  barrels.  Between  October  23  and  December  23, 
6259  barrels,  and  between  December  23,  1902,  and  January  16,  1903, 
2424  barrels.  Estimating  the  amount  of  oil  necessary  for  the  supply  of 
the  appellee  companies  at  70  barrels  for  the  Fort  Worth  company,  and 
60  barrels  each  for  the  Waco  companies,  or  190  barrels  of  oil  per  day, 
as  shown  by  the  undisputed  testimony,  it  conclusively  appears  from  the 
above  statements  that  there  was  a  very  substantial  failure  of  the  oil 
wells  at  and  prior  to  the  alleged  breach  of  contract  within  the  meaning 
of  one  of  the  ordinary  definitions  hereinbefore  quoted.  We  think  this 
is  true  whether  the  contracts  of  the  appellee  companies  be  regarded  as 
separate  and  distinct  or  as  interdependent  and  an  entirety  as  we  are 
inclined  to  construe  them.  As  ordinarily  defined,  a  failure  is  a  "ces- 
sation or  deficiency  of  supply,"  "a  partial  or  total  deficiency  in  action," 
etc.  By  the  terms  of  the  contract  the  right  of  the  appellant  oil  company 
to  terminate  the  contract  is  not  limited  to  a  total  failure.  The  terms 
nre  "failure  of  oil  wells."  This,  it  seems  to  us,  can  not  be  construed 
to  mean  less  tlmn  a  substantial  failure.     That  there  was  a  substantial 
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failure,  a  mere  mathematical  calculation  shows.  If  the  appellees  wished 
to  limit  the  option  of  terminating  the  contract  to  an  entire  failure^ 
and  to  exclude  a  partial  or  substantial  failure,  they  should,  applying 
one  of  their  own  contentions,  have  so  provided.  Not  having  done  so, 
we  think  that  upon  substantial  failure  of  the  oil  wells  to  supply  the 
appellee  companies  or  even  any  one  of  them,  the  appellant  oil  company 
was  at  liberty  to  terminate  the  contract.  It  conclusively  appearing,  a^ 
we  think,  that  at  the  date  of  the  breach  urged  there  was  in  fact  a  sub- 
stantial failure  of  the  oil  wells  specified  in  the  contract  sued  upon,  the 
judgment  should  have  been  for  appellants. 

The  judgment  is  reversed  and  here  rendered  for  appellants  accord- 
ingly. 

Reversed  and  rendered. 

Writ  of  error  refused. 


W.  H.  Staley  v.  Heber  Stone  et  al. 

Decided  January  6,  1006. 

1. — ^Vendor — ^Resoitflion — ^Limitation — Vendee. 

The  devisees  of  the  original  vendor,  because  of  nonpayment  of  the  purchase 
money,  brought  suit  in  trespass  to  try  title  to  recover  the  land  sold  more  than 
twenty  years  before  against  the  vendee  of  the  original  vendee.  The  court  charged 
the  jury  as  follows:  *'The  plaintiffs  occupy  the  same  attitude  to  the  case  as 
would  the  original  vendor  were  he  alive  and  prosecuting  the  suit,  and  the  de- 
fendant has  exactly  whatever  title  and  interest  the  first  vendee  could  now 
assert  under  his  deed  from  said  vendor  had  he  not  made  a  deed  to  the  defend- 
ant."   Held,  correct  under  the  facts  of  this  case. 

8. — Same — Charge  of  the  Court. 

Charges  considered,  and  held  warranted  by  the  pleading  and  the  evidence. 

3. — Same — Same — ^Vendor's  Lien — ^Notlee. 

The  record  showed  that  the  vendor  had  expressly  retained  a  lien  on  the 
land  to  secure  part  of  the  purchase  money.  This  was  notice  to  the  defendant 
that  the  title  was  still  in  the  vendor,  or  at  least  put  him  on  inquiry;  having 
failed  to  make  inquiry  he  is  in  no  better  position  than  the  original  vendee. 

4. — ^Irrelevant  Testimony — ^Independent  Transaction. 

It  was  not  error  to  exclude  the  testimony  of  a  third  party  that  he  had 
bought  land  from  the  same  vendor;  that  a  vendor's  lien  was  retained  to  secure 
two  notes  for  part  of  the  purchase  money;  that  said  notes  were  paid,  but  no 
release  taken,  and  that  plaintiffs  were  threatening  to  sue  for  this  land  also.  It 
was  a  collateral  issue,  and  not  germane  to  this  controversy. 

5. — Belevant  Evidence. 

Tax  receipts  showing  payment  of  taxes  by  plaintiffs  on  the  land  sued  for, 
and  tlie  contracts  of  lease  by  them  to  other  parties  of  the  same  land,  were  perti- 
nent as  tending  to  show  that  plaintiffs  were  asserting  ownership  of  the  land. 

6. — ^Improvements — Good  Faith. 

Facts  considered,  and  held  to  show  such  want  of  good  faith  as  to  justify  a 
verdict  against  the  defendant  on  his  claim  for  improvements  made. 

Appeal  from  the  District  Court  of  Navarro  County.     Tried  below 
before  Hon.  L.  B.  Cobb. 
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Richard  Mays  and  Sam'l  R.  Frost,  for  appellant. — There  being  no 
allegation  in  the  pleading  of  plaintiffs  to  the  effect  that  J.  M.  Barnes 
and  W.  F.  Barnes,  or  either  of  them,  or  that  Johnson  and  Beardsley, 
ever,  at  any  time,  surrendered  the  land  in  question  to  either  J.  D.  Gid- 
dings,  or  to  the  plaintiffs,  with  the  mutual  intent  or  understanding  that 
the  sale  made  of  the  land  by  Giddings  to  the  Bamses  was  cancelled,  and 
there  being  no  evidence  in  support  of  such  issue  had  it  been  made  by  the 
pleadings,  the  court  was  not  authorized  to  submit  such  issue  to  the  con- 
sideration of  the  jury.  Greenwall  v.  Markowitz,  97  Texas,  486;  Texas 
&  Pac.  Ey.  Co.  v.  Wisenor,  66  Texas,  675;  Ellis  v.  Singletary,  45  Texas, 
47;  Dean  v.  Lyons,  47  Texas,  30;  Houston  &  T.  C.  Ey.  Co.  v.  Gilmore, 
62  Texas,  392;  Houston  &  T.  C.  Ey.  Co.  v.  Eider,  62  Texas,  270; 
Cook  V.  Dennis,  61  Texas,  248;  Frisby  v.  Withers,  61  Texas,  142. 

The  court  erred  in  instructing  the  jury  as  follows: 

"If  you  believe  from  the  evidence  that  the  $260  note  was  never  paid, 
and  that  shortly  after  the  Barneses  conveyed  to  Johnson  and  Beardsley 
the  latter  abandoned  the  land  without  paying  anything  on  their  pur- 
chase, and  that  never  after  that  the  Barneses  or  their  heirs  asserted  or 
exercised  any  claim  or  control  over  the  land  and  abandoned  the  same 
altogether,  and  that  within  ten  years  after  the  note  became  due  and 
after  such  abandonment  the  plaintiffs  rescinded  the  sale  to  Barnes,  leased 
out  the  land,  rendered  it  for  taxes  and  openly  claimed  and  took  posses- 
sion of  the  land  so  as  to  reasonably  indicate  that  they  were  claiming  in 
repudiation  of  the  sale  to  Barnes,  you  will  regard  the  sale  to  Barnes  by 
Giddings  as  cancelled  and  find  for  plaintiffs  the  land.''  Castro  v.  lilies, 
22  Texas,  502;  San  Antonio  v.  Ostrom,  14  S.  W.  Sep.,  66;  Wood  v. 
Chambers,  20  Texas,  252 ;  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Box,  81  Texas, 
674;  Bedden  v.  Smith,  65  Texas,  28;  Swan  v.  Larkin,  28  S.  W.  Sep., 
217 ;  Smith  v.  Fordyce,  18  S.  W.  Eep.,  663 ;  Brown  v.  Missouri  Pac.  By. 
Co.,  18  S.  W.  Eep.,'^670;  International  &  G.  N.  Ey.  Co.  v.  Ormond,  62 
Texas,  277;  Eailway  Co.  v.  Shiflett,  83  S.  W.  Eep.,  677;  Galveston,  H. 
&  S.  A.  Ey.  Co.  V.  Kutac,  76  Texas,  478 ;  Moore  v.  Giesecke,  76  Texas, 
548. 

An  issue  should  not  be  submitted  or  stated  to  the  jury  in  the  charge 
given  them  by  the  court,  unless  such  issue  is  made  by  the  pleadings 
and  there  is  some  evidence  before  them  tending  to  support  the  same,  as 
such  charge  is  calculated  to  confuse  the  minds  of  the  jury  as  to  the 
true  issues  in  the  case,  and  to  mislead  the  jury  to  a  determination  of 
their  verdict  supported  neither  by  the  pleadings  nor  the  evidence.  Hous- 
ton &  T.  C.  Ey.  V.  Terry,  42  Texas,  451;  Loving  v.  Dixon,  56  Texas, 
79;  Dennison  v.  League,  16  Texas,  408;  Markham  v.  Carothers,  47 
Texas,  22;  Texas,  etc.,  Ey.  v.  French,  86  Texas,  98;  East  Texas  Ins. 
Co.  V.  Brown,  82  Texas,  637;  Gulf,  C.  &  S.  F.  Ey.  v.  Vieno,  7  Texas 
Civ.  App.,  350. 

It  having  been  proved  on  the  trial,  that  the  defendant  made  per- 
manent and  valuable  improvements  on  the  land  in  controversy  believing 
at  the  time  that  he  had  acquired  such  title  to  the  premises,  as  that  by 
payment  of  the  vendor^s  lien  note,  if  it  had  not  been  paid,  the  superior 
legal  title  would  vest  in  him,  and  the  verdict  of  the  jury  having  been 
wrongfully  rendered  againpt  him  on  the  question  of  his  right  to  recover 
for  the  value  of'  such  improvements,  it  was  the  duty  of  the  court  to  have 
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granted  him  a  new  trial.  Kauffman  &  Runge  v.  Brown,  83  Texas,  4  J ; 
Huffman  v.  Mulkey,  78  Texas,  562;  Patrick  v.  Roach,  21  Texas,  256; 
Eberling  v.  Deutscher  Verein,  72  Texas,  341 ;  Stitzle  v.  Evans,  74  Texas, 
599;  Houston  v.  Sneed,  15  Texas,  310;  Sartain  v.  Hamilton,  12  Texas, 
222 ;  Hutchins  v.  Bacon,  46  Texas,  413 ;  Hill  v.  Spear,  48  Texas,  584 ; 
McDaniel  v.  Needham,  61  Texas,  274;  Cole  v.  Bammel,  62  Texas,  117; 
French  v.  Grenet,  57  Texas,  273;  Johnson  v.  Bryan,  62  Texas,  626; 
Gaither  v.  Hanrick,  69  Texas,  98.  Defendant  believing  that  he  was 
entitled  to  acquire  the  legal  title  to.  the  land.  Sellman  v.  Lee,  55  Texas, 
322;  Thompson  v.  Comstock,  59  Texas,  319. 

Stone  and  Giddings  could  not  by  mere  mental  resolution  disaffirm  the 
sale  made  by  them  to  the  Barneses,  and  thereby  reinvest  in  themselves 
the  title  and  possession  of  the  82  acres  of  land.  To  accomplish  such 
result,  some  affirmative  action  on  their  part  was  necessary,  including  an 
actual  taking  of  the  land.  The  use  of  fences  of  others  without  their 
consent,  enclosing  a  larger  tract  of  land  including  that  in  controversy, 
is  insufficient.  Particularly  so,  when  the  larger  tract  is  open  more  or 
less  all  the  time,  and  affords  pasture  for  stock  generally,  as  well  as  a 
common  passageway  for  the  community  generally.  Vinevards  v.  Brun- 
drett,  17  Texas  Civ.  App.,  151 ;  Polk  v.  Beaumont  Pasture  Co.,  64  S. 
W.  Rep.,  61 ;  Preedman  v.  Bonner,  40  S.  W.  Rep.,  48 ;  Batts  Stat.,  art. 
3345,  7. 

Where  a  deed  to  land  has  been  executed  and  delivered,  a  considerable 
part  of  the  purchase  money  being  paid  in  cash,  and  the  remainder  in 
notes  retaining  the  vendor's  lien,  and  the  purchaser  goes  into  possession, 
rescission,  such  as  will  operate  to  reinvest  the  title  in  the  grantor,  can 
not  be  accomplished  imless  it  be  by  writing  or  decree  of  court,  for  to 
allow  otherwise  would  be  violative  of  the  statute  of  frauds. 

Where  a  part  of  the  purchase  money  is  paid  in  cash,  and  the  remainder 
in  notes  to  secure  which  the  vendor's  lien  is  retained  in  the  deed,  the 
contract  at  least  to  the  extent  of  the  cash  payment  becomes  executed 
and  the  title  to  that  extent  passes.  And  the  vendor  is  without  power  to 
rescind  without  an  offer  to  repay  the  money  received.  Huffman  v.  Mul- 
key, 78  Texas,  561 ;  Sanborn  v.  Murphy,  86  Texas,  443 ;  Liverpool  In- 
surance Co.  V.  Ricker,  10  Texas  Civ.  App.,  266 ;  Dial  v.  Grain,  10  Texas, 
453 ;  Sanborn  v.  Murphy,  5  Texas  Civ.  App.,  511. 

Calicutt  &  Call,  for  appellees. — The  appellant,  as  a  purchaser  from 
the  heirs  of  Barnes  and  Barnes,  took  no  more  title  in  the  land  than  had 
Barnes.  If  this  executory  contract  was  ever  cancelled  by  mutual  agree- 
ment, or  if  appellees  and  those  under  whom  they  claim  had  ever  elected 
to  rescind  said  executory  contract  and  retake  possession  of  the  land  in 
controversy  under  the  superior  title  retained  in  the  deed,  this  had  oc- 
curred long  prior  to  the  year  1900  when  appellant  pretended  to  purchase 
the  land  by  getting  a  deed  from  Mrs.  Henderson,  and  afterwards  from 
J.  M.  BaiTies,  Jr.,  and  Mrs.  White.  Runge  v.  Gilbough,  87  S.  W.  Rep., 
832;  Terhune  v.  First  National  Bank,  60  S.  W;  Rep.,  352. 

That  the  appellant  was  not  entitled  to  compensation  for  improve- 
ments made  upon  the  land.  Runge  v.  Gilbough,  87  S.  W.  Rep.,  837; 
Holstein  v.  Adams,  72  Texas,  490. 

This  not  being  a  suit  in  which  the  vendee  of  the  land  remained  in 


302  Texas  Civil  Appeals  Reports^  Vol.  41.       [January, 

continuous  posBession  after  its  purchase  (in  which  case  he  would  perhaps 
have  the  right  to  pay  off  the  note  and  redeem  the  land),  but,  this  being 
a  suit  where  the  land  had  been  abandoned  for  more  than  twenty  years 
by  the  vendees  and  where  the  vendor  had  either  disaffirmed  the  sale, 
and  taken  possession  of  the  land  for  nearly  twenty  years  or  where  the 
executory  contract  had  been  mutually  cancelled  by  the  vendor  and  ven- 
dees for  nearly  twenty  years  and  vendor  had  paid  taxes  thereon;  and 
the  land,  in  the  meantime,  had  advanced  in  value  from  $5  to  $25  per 
acre;  it  would  be  inequitable  for  the  vendees  or  for  the  purchaser  from 
them  to  be  allowed  under  these  circumstances  and  conditions  to  now  re- 
deem the  land  and  pay  off  the  note.  Walsh  v.  Ford,  66  S.  W.  Bep.,  854 ; 
White  V.  Cole,  29  S.  W.  Rep.,  1148 ;  Graham  v.  West,  26  S.  W.  Rep., 
920;  Terhune  v.  First  National  Bank,  60  S.  W.  Rep.,  353;  Stone  L.  & 
Co.  V.  Boon,  73  Texas,  549  (on  tender) ;  Thompson  v.  Robinson,  93 
Texas,  165 ;  Curren  v.  Texas  L.  &  M.  Co.,  60  S.  W.  Rep.,  466 ;  Farmer's 
Loan  &  Trust  Co.  v.  Beckley,  93  Texas,  267;  Kennedy  v.  Embry,  72 
Texas,  387  (abandonment  and  increased  value) ;  Efron  v.  Burgower, 
57  S.  W.  Rep.,  306;  Ellis  v.  Hannay,  64  S.  W.  Rep.,  684;  Evans  v. 
Bentley,  29  S.  W.  Rep.,  499  (increased  value  and  abandonment) ;  Lanier 
V.  Foust,  81  Texas,  187;  Estes  v.  Browning,  60  Am.  Dec.,  238,  and  note; 
Seabury  v.  Stewart,  58  Am.  Dec.,  254  and  note. 

RAINEY,  Chief  Justice. — This  suit  was  instituted  by  Heber  Stone 
and  wife  for  themselves  and  as  independent  executors  of  the  estate  of 
Mrs.  A.  M.  Giddings,  deceased,  against  W.  H.  Staley,  the  appellant,  to 
recover  82  acres  of  the  Anderson  survey  in  Navarro  County,  the  original 
petition  being  in  form  of  trespass  to  try  title. 

Staley  plead  not  guilty,  and  specially  answered  claiming  title  through 
J.  M.  and  W.  F.  Barnes  and  setting  out  that  said  land  was  in  1877  sold 
to  J.  M.  and  W.  F.  Barnes  by  J.  D.  Giddings,  the  then  owner,  in  con- 
sideration of  $410,  of  which  $150  was  paid  in  cash  and  a  note  executed 
by  said  Barnes  for  $260,  and  that  if  said  note  was  never  paid  that  such 
a  length  of  time  has  elapsed  that  the  right  to  rescind  has  elapsed  and 
the  claim  of  plaintiff  is  a  stale  demand  and  barred  in  law  and  equity. 
And,  in  the  alternative,  that  if  plaintiff's  claim  still  exists  that  he  is 
ready  and  willing  to  pay  off  and  discharge  said  note  and  tenders  for  such 
purpose  the  sum  of  $1,100.  Further  that  he  had  made  improvements 
in  good  faith  and  asked  judgment  therefor. 

A  trial  was  had  before  a  jury  and  resulted  in  a  verdict  and  judgment 
for  plaintiff,  from  which  this  appeal  is  prosecuted. 

The  evidence  shows  that  on  and  prior  to  November  1877,  J.  D.  Gid- 
dings, of  Brenham,  Washington  County,  Texas,  was  the  owner  of  the 
H.  C.  Anderson  1280  acre  survey  of  land  in  Navarro  County.  He  con- 
tracted to  CoUum  Brothers  about  1,100  acres  of  this  land,  which  contract 
was  rescinded  and  the  land  returned  to  Giddings  in  1883.  On  November 
10,  1877,  Giddings  conveyed  100  acres  of  the  Anderson  survey  to  S.  L. 
Chambliss,  and  on  November  29,  1877,  Giddings  conveyed  82  acres  of 
said  survey  to  J.  M.  and  W.  F.  Barnes,  the  consideration  recited  in  the 
deed  being  $410,  of  which  $150  was  paid  in  cash  and  the  balance  was 
evidenced  by  a  note  for  $260  of  same  date  of  deed,  payable  to  J.  D. 
Giddings,  or  order,  and  due  twelve  months  from  date.    The  vendor's  lien 
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was  retained  in  the  deed  until  the  final  payment  of  the  promissory  note 
hereinbefore  set  forth.  This  deed  contained  the  usual  covenant  of  war- 
ranty and  was  duly  acknowledged  and  filed  for  record  in  Navarro 
County,  February  2,  1878. 

In  January,  1878,  J.  M.  and  W.  P.  Barnes  conveyed  the  said  82 
acres  to  J.  B.  Johnson  and  P.  M.  Beardsley.  The  consideration  was 
part  cash  and  part  on  time  and  a  lien  was  reserved  to  secure  the  de- 
ferred payment.  This  deed  was  recorded  in  Pebruary,  1878.  Johnson 
and  Beardsley  took  possession  of  the  land  and  made  some  improvements 
thereon  and  lived  there  until  sometime  early  in  1879,  when  they  left 
for  parts  unknown,  under  suspicion  of  violating  the  criminal  law.  After 
they  left  in  1879,  W.  P.  Barnes,  during  that  year,  cut  and  hauled  wood 
from  it.  After  this  he  moved  to  another  part  of  the  county,  and  after 
a  few  years  left  the  county  and  never  returned,  and  there  is  no  evidence 
that  he  ever  afterwards  asserted  or  claimed  any  control  or  ownership  of 
said  land.  In  1878,  J.  M.  Barnes  removed  from  Navarro  County  and 
there  is  no  evidence  that  he,  ever  afterwards  asserted  or  claimed  any 
control  or  ownership  of  the  land. 

In  June,  1878,  J.  D.  Giddings,  died,  leaving  an  independent  will 
and  naming  as  legatees  his  widow,  Ann  M.  Giddings,  and  his  daughter, 
Louise  Giddings,  who  afterwards  married  Heber  Stone. 

W.  B.  Bright,  then  living  in  Corsicana,  acted  as  agent  for  J.  D.  Gid- 
dings in  selling  said  82  acres  of  land  to  the  Barnes.  He  received  the 
consideration,  that  is,  the  cash  and  the  note;  after  deducting  his  com- 
missions he  advised  Giddings  that  he  held  the  balance  of  cash  to  Gid- 
dings^ credit  and  would  retain  the  note  for  collection  without  further 
charge,  unless  suit  became  necessary.    W.  R.  Bright  died  in  1895. 

In  1880,  Heber  Stone,  the  husband  of  Louise  Giddings,  acting  for 
the  legatees,  took  charge  of  the  estate  of  J.  D.  Giddings,  and  in  1883 
he  leased  to  W.  R.  Bright  for  ten  years  the  land  described  as  follows: 
"1,180  acres  of  land  lying  in  the  county  of  Navarro  and  State  aforesaid, 
being  the  unsold  portion  of  the  H.  G.  Anderson  1,280  acre  grant." 
Under  this  lease  there  was  to  be  cultivated  not  less  than  100  acres  in 
the  year  1884,  and  not  less  than  50  acres  additional  each  succeeding 
year,  and  provided  for  the  building  of  houses,  fences,  etc.,  and  the 
lessee  was  to  pay  to  the  lessor  ooe-half  the  gross  receipts  of  the  place. 
This  lease  was  cancelled  by  mutual  consent  at  the  close  of  1887,  and 
another  lease  was  made  by  the  said  widow  and  daughter  and  her  hus- 
band to  S.  J.  T.  Johnson,  for  five  years,  beginning  January  1,  1888, 
and  ending  December  31,  1892,  the  consideration  being  the  payment  of 
$500  yearly.  The  land  described  in  this  lease  was  as  follows:  "1,180 
acres  of  land  lying  in  the  county  of  Navarro  and  State  aforesaid,  being 
the  H.  C.  Anderson  survey,  less  100  acres  conveyed  by  J.  D.  Giddings 
to  S.  L.  Chambliss.  "  Johnson  under  this  lease  took  actual  possession 
of  the  land  and  enclosed  it.  In  1885,  the  office  of  W.  E.  Bright  was  de- 
stroyed by  fire  and  with  it  a  great  many  of  his  notes  and  papers. 

J.  D.  Giddings  paid  taxes  in  1878  on  80^^  acres.  J.  D.  Giddings' 
estate  paid  taxes  for  1879  on  80  acres;  for  1880  on  80  acres;  for  1881 
on  80  acres;  for  1882  on  1180  acres;  for  1883,  1884  and  1885  on  1280 
acres;  and  from  this  date  to  and  including  1894  on  1198  acres;  then 
for  the  next  four  years,   including   1898   on   1098   acres,   and   since 
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the  last  date  on  1190  acres.  In  1901,  and  since,  W.  H.  Staley  has  paid 
taxes  on  100  acres  of  the  survey.  At  the  time  of  the  trial  J.  M.  Barnes 
and  W.  F.  Barnes  had  been  dead  for  several  years.  Mrs.  Fannie  White, 
daughter  of  J.  M.  Barnes  survived  her  father.  There  were  two  children 
of  W.  F.  Barnes  who  survived  him — Myrtle  Henderson  and  J.  M. 
Barnes,  Jr.  W.  H.  Staley  procured  deeds  conveying  to  him  the  land 
in  controversy  from  these  survivors  of  J.  M.  and  W.  F.  Barnes,  as  fol- 
lows :  From  Myrtle  Henderson  and  husband,  September  7,  1900.  Prom 
J.  M.  Barnes,  July  18,  1901.  From  Fannie  White,  April  5,  1904.  The 
deeds  made  by  Mrs.  Henderson  and  Mrs.  White  purport  to  convey  the 
land  and  also  their  interests  therein  by  virtue  of  the  vendor's  lien  note 
for  $150,  executed  in  favor  of  their  ancestors  by  Johnson  and  Beardsley. 
In  1900  and  subsequently,  but  prior  to  this  suit,  Staley  fenced  the  land, 
built  a  dwelling  house  and  placed  other  improvements  thereon.  The 
land  is  now  worth  $25  per  acre.  The  discovery  of  oil  and  improvement 
of  other  lands  in  the  vicinity  has  to  some  extent  enhanced  its  value. 

The  Barnes  were  never  in  actual  possession  of  the  82  acres  of  land. 
They  lived  on  100  acres  adjoining  said  82  acres.  The  deed  from  Mrs. 
Fannie  White,  the  daughter  of  J.  M.  Barnes,  to  appellant,  recites  a 
consideration  of  $20.  She  testified  she  never  received  a  cent.  Mrs. 
Myrtle  Henderson,  a  daughter  of  W.  F.  Barnes,  recites  in  her  deed  to 
appellant  a  consideration  of  $40,  though  she  testified  she  thought  the 
consideration  was  only  $10.  The  consideration  for  the  deed  from  J.  M. 
Barnes  (Jr.)  is  not  shown.  Appellant  could  not  say  (or  would  not) 
what  he  paid  Barnes. 

The  original  deed  from  J.  D.  Giddings  to  J.  M.  and  W.  P.  Barnes 
was  in  the  possession  of  appellees  at  the  time  of  the  trial.  The  $260 
note  given  by  the  Barnes  to  J.  D.  Giddings  is  lost,  no  one  living  being 
able  to  account  for  it,  all  the  parties  to  the  original  transaction  being 
dead. 

We  conclude  that  the  said  note  was  never  paid.  That  the  sale  of 
the  land  was  either  rescinded  by  the  parties  or  was  abandoned  by  the 
Barnes  and  repudiated  by  Giddings.  That  the  circumstances  of  the 
purchase  by  appellant  show  him  not  to  be  a  purchaser  in  good  faith. 

About  1901,  the  Anderson  survey  was  surveyed  when  it  was  discovered 
that  there  was  an  excess  of  100  acres. 

Mrs.  Giddings  died  in  1902  and  left  her  property  to  her  daughter, 
Mrs.  Stone. 

Conclusions  of  Law. — Appellant's  first  assignment  of  error  is :  "The 
court  erred  in  the  third  paragraph  of  the  main  charge  given  the  jury, 
in  that  the  jury  are  instructed  as  follows :  ^The  land  was  sold  by  J.  D. 
Giddings  to  J.  M.  and  W.  P.  Barnes,  November  29,  1877,  for  $160 
cash,  and  a  note  for  $260  due  one  year  later,  with  interest  at  ten  percent 
per  annum.  Plaintiffs  claim  that  the  note  was  never  paid  and  that 
therefore  they  are  entitled  to  recover  the  land;  that  they  rescinded  the 
sale  on  account  of  nonpayment  of  the  note,  and  they  also  claim,  that 
the  vendees  under  Giddings  failed  to  pay  the  note,  turned  back  the  land, 
and  that  the  plaintiffs  thereupon  treated  the  land  as  their  own,  and 
that  for  these  reasons  the  defendant,  who  claims  under  the  heirs  of 
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Barnes^  acquired  no  right  to  hold  the  land  and  that  defendant's  right 
to  pay  the  note  and  occupy  the  land  is  barred/  " 

The  contention,  as  shown  by  the  proposition  under  this  assignment, 
is:  '^There  being  no  allegation  in  the  pleading  of  plaintiff,  that  J.  M. 
Barnes  and  W.  F.  Barnes  had  'turned  back/  or  relinquished  the  land 
in  question  to  their  vendor,  J.  D.  Giddings,  or  to  his  representatives 
after  his  death,  the  instruction  of  the  court  to  the  jury  advising  that  such 
issue  was  tendered  by  the  plaintiff's  pleadings  was  error,  in  that  it  was 
misleading,  and  was  calculated  to  induce  the  jury  to  consider  certain  of 
the  circumstances  in  evidence  as  applicable  to,  and  sustaining  such 
assumed  issue,  and  to  base  their  verdict  thereon." 

We  do  not  think  the  expression  "turned  back*'  the  land  in  the  charge 
complained  of  was  such  as  to  mislead  the  jury.  The  suit  was  based  on 
the  theory  that  the  note  never  having  been  paid  the  title  to  the  land 
remained  in  Giddings  and  as  the  Barnes  had  abandoned  the  land  and 
the  Giddings  having  elected  to  cancel  the  trade  they  were  the  rightful 
owners  of  the  same.  Under  the  evidence  the  jury  were  authorized  to 
presume  that  the  land  had  been  "turned  back.'*  The  witnesses  to  the 
original  transaction  being  all  dead  and  the  Barnes  asserting  no  claim 
to  the  land  after  1879,  and  the  Giddings  asserting  dominion  and  control 
over  it,  warranted  the  presumption  that  the  Barnes  were  more  than  wil- 
ling to  consider  the  contract  of  sale  as  at  an  end,  and  that  Giddings 
might  take  the  land  back.  And  they  were  authorized  to  go  further 
and  presume  that  the  Barnes  had  consented  to  the  rescission.  But  if 
the  contention  of  appellant,  that  plaintiffs'  plea  was  stated  broader  than 
the  plea  warranted,  is  correct,  it  was  more  burdensome  for  plaintiff, 
and  appellant  should  not  complain. 

The  court  instructed  the  jury  as  follows :  "The  plaintiffs  occupy  the 
same  attitude  to  the  case  as  would  J.  D.  Giddings  were  he  alive  and 
prosecuting  the  suit,  and  the  defendant  has  exactly  whatever  title  and 
interest  Barnes'  heirs  could  now  assert  under  the  deed  from  Giddings 
had  they  not  made  deeds  to  defendant." 

The  contention  is:  "The  appellant,  W.  H.  Staley,  having  purchased 
from  the  heirs  of  the  Barnes  and  in  pursuance  to  such  purchase  gone 
into  possession  more  than  twenty  years  after  the  maturity  of*  the  note 
made  by  the  Barnes  to  J.  D.  Giddings,  without  any  knowledge  of  its 
nonpayment,  if,  in  fact,  it  had  never  been  paid,  should  be  considered 
with  more  favor  in  the  adjustment  of  the  equities  set  up  by  him  in  the 
support  of  his  title,  than  if  the  Barnes  or  their  heirs  were  the  defendants 
presenting  the  same  defensive  pleas  as  those  averred  by  Staley." 

We  think  there  is  no  error  in  giving  this  charge.  Defendant  held  the 
Barnes  title,  and  the  Barnes,  nor  their  heirs,  not  being  in  possession 
of  the  land,  nor  making  any  claim  thereto,  no  presumption  arose  in  favor 
of  defendant  that  the  note  was  barred  by  limitation. 

Appellant  assigns  as  error  the  following  paragraph  of  the  court's 
charge,  to  wit:  "If  you  find  that  the  note  has  not  been  paid,  and 
further  believe  from  the  evidence  that  Barnes  and  Johnson  and  Beards- 
ley,  to  whom  they  made  a  deed,  surrendered  the  land  to  Giddings,  or 
plaintiffs,  with  intent  and  mutual  understanding  that  the  sale  was 
canceled  and  full  right  and  title  in  the  land  vested  in  Giddings,  or 
Vol.  XLI.  Civil— 20. 
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plaintiffs,  and  that  by  reason  of  such  agivement  and  relying  thereon, 
plaintiffs,  or  Mrs.  Giddings,  rendered  the  land  for  taxation,  paid  taxes, 
made  leases  of  the  land  and  had  the  same  occupied  by  their  lessees, 
and  that  there  was  no  offer  to  pay  the  note  until  the  land  had  greatly 
increased  in  value  (if  such  is  a  fact),  then  you  will  find  for  the  plain- 
tiffs, the  land;  and  in  that  case,  if  you  believe  from  the  evidence  before 
you,  that  the  defendant  made  permanent  improvements  on  the  land, 
enhancing  its  value,  that  such  improvements  were  made  by  the  defend- 
ant in  good  faith  with  an  actual  and  reasonable  belief  that  he  was  the 
owner  of  the  land,  then  you  will  find  from  the  evidence  and  state  in 
your  verdict  the  market  value  of  the  land  at  this  time  wnth  the  im- 
provements made  thereon  by  defendant,  and  such  value  without  such 
improvements,  and  find  for  the  defendant  the  difference/* 

The  contention  is  that,  "there  being  no  allegation  in  the  pleading  of 
plaintiffs  to  the  effect  that  J.  M.  Barnes  and  W.  P.  Barnes,  or  either  of 
them,  or  that  Johnson  and  Beardsley,  ever,  at  any  time,  surrendered  the 
land  in  question  to  either  J.  D.  Giddings,  or  to  the  plaintiffs,  with  the 
mutual  intent  or  understanding  that  the  sale  made  of  the  land  by 
Giddings  to  the  Barnes  was  canceled,  and  there  being  no  evidence  in 
support  of  such  issue  had  it  been  made  by  the  pleadings,  the  court  was 
not  authorized  to  submit  such  issue  to  the  consideration  of  the  jury." 

Plaintiffs*  suit  was  a  straight  action  of  trespass  to  try  title.  By  sup- 
plemental petition  in  reply  to  defendants'  special  defenses  interposed, 
plaintiffs  plead  as  follows:  ''That  they  and  those  under  whom  they 
claim  have  long  since  elected  to  cancel  said  executory  contract  shown 
by  said  deeds  referred  to  in  defendant's  answer,  and  now  here  rescinds 
said  executory  contract,  and  has  long  ago,  about  1878,  rescinded  same; 
and  Barnes  and  Barnes  and  Johnson  and  Beardsley,  and  those  who  have 
right  to  claim  under  them,  abandoned  their  said  contract,  and  abandoned 
said  land  in  controversy,  if  they  ever  asserted  any  interest  in  the  land 
in  controversy.  Plaintiff's  say  the  $260  note  was  never  paid  by  any  one, 
and  that  the  title  to  the  land  is  and  lias  always  been  in  these  plaintiffs 
and  those  under  whom  they  claim ;  said  note  being  barred  by  the  statute 
of  limitation,  having  long  since  exercised  their  right  to  rescind  said 
executory  contract  and  took  their  lands." 

Under  this  pleading  the  court  did  not  commit  reversible  error  in 
telling  the  jury  that  if  the  Barnes  and  others  surrendered  the  land  to 
plaintiffs  with  mutual  understanding  that  the  sale  was  cancelled  the 
plaintiffs  should  recover.  While  tlie  plea  does  not,  when  strictly  con- 
strued, convey  the  idea  that  there  was  a  direct  understanding  to  sur- 
render the  land,  yet  there  was  evidence  that  showed  the  parties  had 
abandoned  the  trade,  the  effect  of  which  was  that  they  had  surrendered 
Hie  land  and  consented  for  plaintiffs  to  take  it  back.  The  charge,  if 
anything,  was  more  onerous  on  plaintiff  than  was  required,  in  that  it 
required  the  jury  to  believe  more  than  was  strictly  necessary  under  the 
facts,  and  we  can  not  perceive  that  the  defendant  was  in  any  way 
injured  by  it. 

The  appellant  assigns  as  error  the  following  paragraph  of  the  court^s 
charge,  to  wit:  "If  you  believe  from  the  evidence  that  the  $260  not€ 
was  novor  paid,  and  that  shortly  after  the  Barnes  conveyed  to  Johnson 
and  Beardsley  the  laitor  al)andonod  the  land  without  paying  anything 


1906, \  Stalky  v.  Stone.  307 

on  their  purchase,  and  that  never  after  that  the  Barnes  or  their  heirs 
asserted  or  exercised  any  claim  or  control  over  the  land  and  abandoned 
the  same  altogether,  and  that  within  ten  years  after  the  note  became  due 
and  after  such  abandonment  the  plaintiffs  rescinded  the  sale  to  Barnes, 
leased  out  the  land,  rendered  it  for  taxes  and  openly  claimed  and  took 
possession  of  the  land  so  as  to  reasonably  indicate  that  they  were 
claiming  in  repudiation  of  the  sale  to  Barnes,  you  will  regard  the  sale 
to  Barnes  by  Qiddings  as  cancelled  and  find  for  plaintiffs  the  land/'  ^ 

The  contention  that  the  pleadings  and  evidence  did  not  authorize 
this  charge  is  not  well  taken,  in  that,  the  facts  submitted  were  not  nec- 
essary to  be  pleaded,  and  the  evidence  authorized  it.  The  facts  stated 
were  very  pertinent  in  determining  the  rights  of  the  parties  and  no 
error  was  committed  in  grouping  and  submitting  them  to  the  jury. 
Nor  is  the  charge  subject  to  the  criticism  that  it  is  on  the  weight  of 
the  evidence. 

There  was  no  error  in  the  court^s  refusing  defendant's  special  charge 
to  the  effect  that  the  record  showed  that  Qiddings  had  sold  the  land 
to  the  Barnes  and  nothing  to  show  the  land  had  been  reconveyed  to 
Qiddings,  and  that  plaintiffs  were  not  in  actual  possession  of  the  land, 
and  that  defendant  bought  in  good  faith,  then  to  find  for  defendant. 

This  charge  was  not  applicable  to  the  facts.  The  records  showed 
that  Qiddings  had  retained  a  lien  on  the  land  to  secure  part  of  the 
purchase  money.  This  alone  appearing  from  the  record  it  was  notice 
to  the  defendant  that  the  title  was  still  in  Qiddings,  or  it  was  at  least 
suflScient  to  put  defendant  on  inquiry  to  ascertain  whether  or  not  the 
purchase  money  had  been  paid.  There  is  not  a  particle  of  evidence  to 
show  that  defendant  exercised  any  diligence  to  ascertain  the  situation 
as  to  said  recital  in  the  deed  and  having  failed  to  do  so  he  is  in  no 
better  attitude  than  the  Barnes  or  their  heirs.  (Runge  v.  Qilbough, 
87  S.  W.  Rep.,  837.) 

There  was  no  error  in  excluding  the  testimony  of  Q.  B.  Walker  that 
he  had  purchased  land  from  J.  D.  Qiddings  in  which  two  vendor's  notes 
were  retained,  that  the  same  had  been  paid,  but  no  release  had  been 
taken  and  that  plaintiffs  in  this  suit  were  threatening  to  revoke  the 
conveyance,  claiming  said  notes  had  not  been  paid.  This  testimony 
pertained  to  an  entirely  different  transaction  to  the  one  in  controversy. 
It  was  a  collateral  issue  in  no  way  germane  to  the  controversy  and  wa?i 
not  a  legitimate  inquiry. 

There  was  no  error  in  the  court's  admitting  in  evidence  tax  receipts 
showing  the  payment  of  taxes  on  the  land  by  plaintiffs.  This  evidence 
was  pertinent  as  a  circumstance  showing  the  claim  of  plaintiffs  that 
ihey  had  asserted  claim  to  the  land  to  the  exclusion  of  the  Barnes  title. 

There  was  no  error  in  excluding  the  testimony  of  A.  Clark,  to  the 
effect  that  he  had  never  agreed  to  permit  the  plaintiffs  or  lessees  or 
tenants  to  use  his  fencing  for  the  purpose  of  enabling  them  to  enclose 
the  Anderson  survey.  If  Clark's  fencing  was  thus  used  and  plaintiffs 
were  asserting  the  right  to  so  use,  and  were  in  possession  of  the  land, 
it  does  not  affect  the  right  of  plaintiffs'  possession,  and  Clark's  objection 
Incomes  immaterial  as  to  the  rights  of  defendant. 

There  was  no  error  in  the  court's  admitting  the  contract  of  lease  from 
A.  M.  Qiddings  et  al.,  to  W.  R.  Bright.    Nor  that  to  S.  J.  T.  Johnson. 
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These  leases  tended  to  show  that  plaintiffs  were  asserting  ownership  to 
the  land. 

What  we  have  said  on  first  and  third  assignments  of  error  disposes 
of  the  fourteenth  alignment. 

The  complaint  that  the  judgment  is  not  supported  by  the  evidence 
is  without  merit.  In  fact  we  are  of  the  opinion  that  no  other  proper 
judgment  could  have  been  rendered.  All  the  facts  and  circumstances 
show  that  the  Barnes  had  failed  to  pay  the  purdiase  money  note  for 
$260,  had  abandoned  the  land  and  were  asserting  no  claim  thereto. 
That  plaintiffs  had  acquired  possession^  and  while  it  seems  they  were 
not  in  actual  possession  at  the  time  defendant  bought,  they  were  assert- 
ing ownership  over  same.  The  facts  further  show,  in  our  opinion,  de- 
fendant did  not  obtain  the  land  in  good  faith,  expecting  to  secure  a 
perfect  title,  but  that  he  acquired  it  hoping  he  might  perfect  title  in 
himself  by  the  statute  of  limitation.  The  good  faith  entitling  defend- 
ant to  pay  for  improvements  is  wanting  in  this  case  and  the  jury 
properly  denied  it  to  him. 

Finding  no  reversible  error  in  this  case,  the  judgment  is  affirmed. 

Affirtned. 

Writ  of  error  refused. 


Herbert  L.  Hukphrey  ▼.  Beaukont  Irrigatino  Company  et  al. 

Bedded  Januaiy  8,  1900. 

1. — 1A»  Peadeaa. 

It  is  settled  law  in  this  State  that  lis  pendens,  in  order  to  render  the  Judg- 
ment in  a  cause  binding  upon  a  purchaser  from  a  party  to  the  suit,  does  not 
begin  until  the  service  of  citation  or  process,  or  such  vohmtaiy  appearance  as 
would  give  the  court  jurisdiction. 

S.r— Citation  by  Pablleatloa— "Brief  SUtement  of  Cause  of  AetloB." 

By  the  expression  "a  brief  statement  of  the  cause  of  action/'  as  used  in 
the  statute  concerning  citation  bj  publication,  is  meant,  the  substance  of  the 
cause  of  action  as  stated  in  the  pNetition,  but  briefly  stated,  instead  of  "fully  and 
clearly  Htated,"  as  is  required  in  the  petition.  Citation  considered,  and  held 
insufficient. 

3. — ^Purchaser  Pending  Suit — ^Hot  Bound  by  Judgment. 

B.  purchased  a  tract  of  land  from  L.,  against  whom  a  suit  was  then  pend- 
ing for  said  land ;  the  suit  had  been  filed  several  years  before  that,  but  L.  had 
never  been  served  with  citation,  and  had  never  voluntarily  appeared  in  the  suit. 
After  such  sale  by  L.  to  B.  a  judgment  was  rendered  in  said  suit  against  L. 
for  the  land.  Held,  B.  was  not  a  purchaser  pendente  lite,  and  was  not  bound 
by  the  judgment  against  L. 

4. — ^Burden  of  Proof. 

The  burden  of  proof  was  on  the  parties  asserting  that  said  judgment  was 
binding  on  B.  to  show  that  at  the  time  of  his  purchase,  L.  had  been  served 
with  citation  or  had  voluntarily  appeared  in  said  suit.  Evidence  considered,  and 
held  insufficient  to  show  this  fact. 

Appeal  from  the  District  Court  of  Jeflferson  County.     Tried  below 
before  Hon.  G.  P.  Dougherty,  Special  Judge. 
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A.  D.  Lipscomb,  for  appellant. — A  purchaser  from  a  party  to  a  suit 
involving  the  thing  sold  is  not  aflfected  by  the  result  of  such  litigation 
unless  he  is  himself  a  party,  or  unless  prior  to  his  purchase  due  process 
has  been  issued  and  executed  to  bring  his  vendor  into  court  or  to  subject 
the  property  itself  to  the  jurisdiction  of  the  court.  Smith  v.  Cassidy, 
73  Texas,  165 ;  Parker  v.  Campbell,  95  Texas,  83 ;  Jemison  v.  Halbert, 
47  Texas,  188. 

Where  the  process  relied  upon  to  give  the  court  jurisdiction  over 
property  is  a  citation  or  summons  to  the  owner,  executed  by  publication, 
it  must  contain,  especially  under  the  law  of  Texas  of  1860,  sufficient 
statement  of  the  cause  of  action  to  afford  the  means  (independently  of. 
resort  to  the  petition)   of  ascertaining  what  is  involved  in  the  suit. 

The  Act  of  1848,  relating  to  suits  against  absentees,  Paschals  Digest, 
article  25,  provided  that  in  suits  by  publication  the  citation  should 
contain  "a  brief  statement  of  the  cause  of  action,'^  this  being  the  act 
in  effect  during  all  the  proceedings  under  the  title  of  cause  No.  328. 
Ford  v.  Baker,  33  S.  W.  Rep.,  1036 ;  Wade  on  Notice,  sec.  351. 

No  judgment  or  decree  ought  to  bind  other  than  parties  unless  there 
has  been  full  prosecution,  without  intermissions  amounting  in  appear- 
ance to  abandonment  of  suit.  21  Am.  and  Eng.  Ency.,  606-607;  Id., 
622;  Wade  on  Notice,  sec.  357-8;  Pomero/s  Equity,  vol.  2,  pp.  880- 
881 ;  W^olf  V.  Butler,  81  Texas,  92.  For  what  amounts  to  an  appearance 
of  abandoning  prosecution,  see  Alexander  v.  Barfield,  6  Texas,  404. 

Recitals  in  a  judgment  do  not  raise  presumptions  against  strangers 
to  the  record,  and  this  is  more  emphatically  true  where  these  recitals 
can  be  given  the  full  effect  of  truth  as  against  the  parties,  without  ex- 
tending their  effect  to  a  time  that  would  affect  the  rights  of  strangers. 

21  Am.  and  Eng.  Ency.  of  Law,  652. 

Presumptions  are  not  carried  retrospectively  beyond  necessity,  and 
no  presumption  of  due  service  arises  from  the  mere  pendency  of  litiga- 
tion. If  the  presumption  of  due  service  or  appearance  is  to  be  based 
upon  the  recitals  of  a  judgment,  it  is  service  had  or  appearance  entered 
next  before  the  judgment,  as  late  as  could  have  been  in  due  course. 

22  Am.  and  Eng.  Ency.  of  Law,  1239. 

No  court  has  power  by  merely  entering  an  order  or  judgment  to 
deprive  any  citizen  of  his  property;  to  give  such  effect  to  a  judgment, 
service  of  process  in  accordance  with  the  law  of  the  land  must  have  been 
shown  or  must  be  reasonably  presumable  from  the  recitals  of  the  record. 
2  Am.  and  Eng.  Ency.  of  Law,  1059  and  1060;  Pennoyer  v.  Neff,  95 
TJ.  S.,  714;  Stewart  v.  Anderson,  70  Texas,  595. 

Constructive  service  of  process  is  not  to  be  presumed  against  a  non- 
resident defendant.  Galpin  v.  Page,  18  Wall,  350;  Note  to  Hahn  v. 
Kelley,  94  Am.  Dec,  742. 

A  purchaser  pendente  lite  against  whom  what  purports  to  be  a  final 
judgment  is  urged  in  bar  is  not  in  the  attitude  of  one  making  a  col- 
lateral attack  upon  such  judgment,  unless  privity  is  established  by  proof 
that  when  he  purchased,  his  vendor  had  been  cited.  He  is  rather  in  the 
attitude  of  opposing  the  assertion  of  rights  under  a  judgment  which 
only  purports  to  affect  him  collaterally,  if  at  all,  and  no  presumptions 
in  support  of  such  judgment  are  to  be  indulged  against  him.    Wade, 
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350;  Russell  v.  Kirkbride,  62  Texas,  455;  Clarkson  v.  Morgan,  45  Ky., 
441;  Todd  v.  Outlaw,  79  N.  C,  235. 

Where  defendant  suffers  judgment  under  circumstances  such  as  to 
make  it  a  fraud  on  his  vendee,  the  latter  will  not  be  affected  by  the  lis 
pendens.  Dwyer  v.  Rippetoe,  65  Texas,  707;  Wolf  v.  Butter,  81  Texas, 
92. 

O'Brien,  John  &  O'Brien  and  Greer,  Minor  &  Miller,  for  appellees. — 
As  suit  No.  328,  involving  the  land  purchased  by  Thomas  Byrne  from 
John  Linton,  was  a  proceeding  in  rem,  and,  as,  prior  to  Byrne's  purchase, 
due  process  had  been  issued  and  executed  to  bring  John  Linton  into 
court,  or  if  not,  Linton  had  appeared,  Byrne  was  a  purchaser  pendente 
lite,  and  he,  as  well  as  the  appellant  in  this  case,  claiming  under  him, 
are  bound  by  the  result  of  the  judgment  in  No.  328  against  John 
Linton,  for  Thomas  Byrne,  the  purchaser  pendente  lite,  could  only 
acquire  such  rights  in  the  subject  matter  of  the  suit  as  his  vendor,  John 
Linton,  a  party  defendant  in  cause  No.  328,  had,  and  when  Thomas 
Byrne  purchased  he  simply  took  the  place  of  John  Linton,  and  assumed 
the  burdens  that  were  resting  upon  Linton,  and  is  chargeable  with  notice 
of  whatever  the  record  in  cause  No.  328  contained.  Jones  v.  Robb,  80 
S.  W.  Rep.,  401;  Hanrick  v.  Gurlev,  93  Texas,  458;  21  Am.  and  Eng. 
Ency.  of  Law  (2d  ed.),  611 ;  Punchard  v.  Delk,  55  Texas,  304;  Hutchins 
V.  Chapman,  37  Texas,  614;  Brundage  v.  Briggs,  25  Ohio  St.,  652; 
Mcllwarth  v.  Hollander  (Mo.),  39  Am.  Rep.,  484. 

The  citation  by  publication  in  cause  No.  328,  stated  (1)  the  nimiber 
of  the  case;  (2)  the  name  of  each  party  plaintiff  and  defendant;  (3) 
the  date  of  the  filing  of  the  petition;  (4)  the  court  in  which  filed;  and 
(5)  all  the  necessary  averments  required  to  show  that  the  action  was 
one  of  trespass  to  try  title  for  the  recovery  of  a  league  of  land  in  Jeffer- 
son County,  Texas,  claimed  by  the  estate  of  John  York,  deceased,  and 
hence  did  contain  not  merely  "a  brief  statement  of  the  cause  of  action,'* 
but  an  unusually  full  statement  of  the  cause  of  action,  both  in  its 
terms,  and  from  the  fact  that  the  petition  in  that  particular  case,  being 
referred  to,  will  be  deemed  as  incorporated  into,  and  made  a  part  of, 
the  citation  as  much  so  as  if  it  had  been  copied  therein  in  full.  Wade 
on  the  Law  of  Notice,  sec.  351;  Pipkin  v.  Kaufman,  62  Texas,  547, 
548,  549;  Hinzie  v.  Kempner,  82  Texas,  620;  Loungeway  v.  Hale,  73 
Texas,  497. 

Thomas  Byrne,  under  whom  appellant  claims,  having  bought  pending 
the  suit  No.  328,  the  proceedings  and  the  judgment  in  that  case  have 
the  same  binding  force  and  effect  upon  him,  and  this  appellant,  as  they 
did  upon  John  Linton,  who  was  a  party  defendant  in  that  case,  and 
neither  he  nor  they  can  dispute  the  binding  force  and  effect  of  the  pro- 
ceedings and  the  judgment  in  cause  No.  328  and  the  recitals  in  those 
proceedings  and  in  that  judgment  are  as  conclusive  upon  the  purchaser 
pendente  lite  as  thev  were  upon  John  Linton.  Martin  v.  Bums,  80 
Texas,  678;  Poote  v.^Sewall,  81  Texas,  661;  Lawler  v.  White,  27  Texas, 
252;  Long  v.  Brenneman,  59  Texas,  212;  Hatch  v.  Garza,  22  Texas, 
176;  Giddings  v.  Steele,  28  Texas,  755;  Murchison  v.  White,  54  Texas, 
82;  Letney  v.  Marshall,  79  Texas,  513;  Martin  v.  Robinson,  67  Texas, 
368;  Fitch  v.  Boyer,  51  Texas,  336;  Wilkerson  v.  Schoonmaker,  77 
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Texas,  617;  Bordages  v.  Higgins,  1  Texas  Civ.  App.,  49;  Harrison  v. 
McMurray,  71  Texas,  127;  Armstrong  v.  Nixon,  1(5  Texas,  611;  Mus- 
selman  v.  Strohl,  83  Texas,  476;  Jones  v.  Kobb,  80  S.  W.  Rep.,  395; 
5  Ency.  of  Pldg.  and  Prac.,  p.  37;  Weaver  v.  Shaw,  5  Texas,  287; 
Giddings  v.  Steele,  28  Texas,  755;  Moore  v.  Moore,  67  Texas,  297; 
Crawford  v.  McDonald,  88  Texas,  630;  Martin  v.  Burns,  80  Texas, 
678;  Hart.  Dig.,  arts.  697  and  698;  Kev.  Stats.,  arts.  1246-49. 

KEESE,  Associate  Justice. — Appellant  brought  this  suit  against 
appellees  to  recover  a  tract  of  900  acres  of  land,  a  part  of  the  David 
Choate  league  in  Jefferson  County.  Upon  trial  by  the  court  without  a 
jury  there  was  judgment  for  defendants,  Beaumont  Irrigating  Company, 
et  al.,  from  which  plaintiff  Humphrey  appeals. 

The  material  facts  are  as  follows:  The  league  of  land,  of  which  the 
land  sued  for  is  a  part  and  which  lies  on  the  south  side  of  Pine  Island 
Bayou  in  Jefferson  County,  was  granted  to  David  Choate  in  1835. 
David  Choate  conveyed  the  league  to  John  York  in  1836.  By  power 
of  attorney  executed  June  9,  1847,  York  gave  James  Cox  full  power 
and  authority  to  sell  and  convey  the  league,  under  which  power  of 
attorney  Cox  sold  and  conveyed  to  Samuel  L.  Fowler,  June  15,  1847. 
By  deed  dated  October  10,  185T,  Fowler  conveyed  the  900  acres  in 
controversy  to  John  Linton.  All  of  these  instruments  were  duly  re- 
corded in  Jefferson  County. 

On  May  26,  1859,  Wm.  R.  Friend,  the  duly  appointed  and  qualified 
administrator  of  the  estate  of  John  York,  deceased,  filed  in  the  District 
Court  of  Jefferson  County  a  petition  in  trespass  to  try  title  against 
Samuel  Fowler,  John  Linton,  S.  G.  W.  Swift,  Edward  Arthur  and  Young 
Golman,  to  recover  the  David  Choate  league.  The  land  sued  for  is 
described  in  the  petition  as  containing  one  league  of  land  being  the  same 
granted  by  the  authorities  of  Coahuila  and  Texas  to  David  Choate, 
lying  in  Jefferson  County  and  situate  on  the  north  side  of  "Pine 
Island^'  and  east  of  the  old  road  leading  from  Pine  Island  Bayou  to 
BeviPs  Settlement,  about  15  miles  west  of  the  Neches  River.  In  ad- 
dition to  such  full  general  description  the  field  notes  of  the  league, 
giving  the  boundaries,  are  set  out  in  full  in  the  petition.  Xo  service 
being  had  on  Fowler,  Linton  and  Arthur,  at  the  May  term,  1860,  an 
order  was  made  by  the  court  reciting  that  necessary  affidavit  had  been 
made,  and  ordering  that  service  be  had  on  them  by  publication.  A 
citation  w^as  thereupon  issued  for  Fowler,  Linton  and  Arthur  of  which 
publication  was  duly  made  as  required  l)V  law  and  return  thereof  made 
November  26,  I860" 

The  statement  of  plaintiff's  cause  of  action  contained  in  said  citation 
is  as  follows:  "Whereas,  Wm.  R.  Friend,  administrator  of  the  estate  of 
John  York,  deceased,  on  the  26th  day  of  May,  A.  D.  1859,  filed  his  peti- 
tion in  said  court  alleging  that  on  the  first  day  of  June,  A.  D.  1857, 
he,  petitioner,  as  administrator  of  the  estate  of  John  York,  deceased, 
was  seized  and  possessed  as  said  administrator  of  said  York,  to  one 
league  of  land,  lying  and  situate  in  said  county  of  Jefferson  on  the  north 
aide  of  Pine  Island  Bayou  and  while  your  petitioner,  Wm.  R.  Friend, 
as  administrator  was  so  possessed  and  seized  of  said  league  of  land  on 
the  1st  day  of  June,  A.  D.  1857,  one  Samuel  L.  Fowler,  John  Linton, 
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and  Edward  Arthurs,  and  others,  with  force  and  arms  entered  upon  and 
took  possession  of  said  land  and  ousted  and  evicted  the  said  Wm.  R. 
Friend,  Admr.,  therefrom,  and  have  ever  since  retained  and  forcibly 
held  possession  thereof,  using  and  enjoying  the  fruits  thereof  to  the 
value  of  two  thousand  dollars  by  the  year  and  to  the  damage  of  the 
estate  of  the  said  John  York,  deceased,  and  of  your  petitioner,  as  the 
administrator  thereof,  as  aforesaid,  ten  thousand  dollars."  No  other 
citation  for  these  parties  appears  in  the  record.  The  cause  was  docketed 
as  "No.  328." 

The  David  Choate  league  was  in  JeflEerson  County,  on  the  south  side 
of  Pine  Island  Bayou,  which  was,  at  the  time  of  the  institution  of  the 
suit,  the  northern  boundary  of  Jefferson  County  from  the  Neches  Biver 
to  tiie  east  line  of  Liberty  County.  The  record  does  not  show  that  any 
pleadings  were  filed  by  any  of  the  defendants  except  Swift,  who  was 
a  resident  of  the  State,  and  for  whom  answer  and  amended  answers  were 
filed  by  J.  K.  Bobertson,  his  attorney.  There  was  no  appearance  for 
any  of  the  other  defendants,  unless  such  appearance  be  presumed  from 
certain  recitations  in  orders  and  judgments  made,  and  hereafter  referred 
to. 

At  the  spring  term,  1865,  the  death  of  Fowler  was  suggested  and 
scire  facias  ordered  to  his  legal  representatives,  but  the  record  does 
not  show  that  it  was  ever  issued  or  served. 

On  the  first  day  of  the  fall  term,  1866,  the  cause  was  dismissed  for 
want  of  prosecution,  and  on  the  third  day  of  the  term  it  was  reinstated 
on  the  ground  that  the  scire  facias  to  Fowler^s  legal  representatives  had 
never  been  served,  and  alias  was  ordered  to  issue.  The  judgment  of 
reinstatement  recited  that  the  "motion  was  argued  by  counsel  for 
plaintiff  and  defendant." 

At  the  spring  term,  1868,  an  order  was  entered  "Continued  by  con- 
sent." At  this  term  Bobertson  had  leave  to  withdraw  the  answer  filed 
by  him  for  Swift,  for  whom  B.  H.  Leonard  afterwards  appeared  as 
attorney. 

At  the  spring  term,  1869,  the  cause  was  continued,  no  counsel  ap- 
pearing for  either  party. 

On  May  6,  1869,  John  Linton  sold  and  conveyed  to  Thomas  Byrne 
the  900  acres  in  controversy,  the  deed  being  recorded  in  Jefferson  County 
August  9,  1869. 

Wm.  B.  Friend  resigned  as  administrator  of  the  estate  of  York  in 
1861  and  in  February,  1862,  H.  Clay  Pleasants  was  appointed  adminis- 
trator de  bonis  non,  but  no  scire  facias  was  issued  to  him  nor  did  he 
appear  and  make  himself  a  party  to  the  suit  No.  328  until  May  13, 
1870,  as  hereinafter  stated. 

On  November  2,  1869,  the  cause  was  again  dismissed  for  want  of 
prosecution.  At  the  succeeding  term.  May  13,  1870,  H.  Clay  Pleasants, 
as  administrator  de  bonis  non  of  the  estate  of  York,  filed  a  motion  to 
reinstate,  which  was  on  the  next  day.  May  14,  1870,  reinstated  on  the 
docket.  B.  H,  Leonard,  attorney  for  Swift,  filed  his  written  consent 
that  the  cause  be  reinstated.  The  judgment  of  reinstatement  is  here 
given  in  full  inasmuch  as  appellees  insist  upon  the  binding  force  of 
certain  recitations  therein  as  showing  appearance  by  John  Linton. 

"Be  it  remembered  that  on  this  day  came  on  to  be  heard  the  motion 
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to  reinstate  this  cause,  and  thereupon  the  parties  announced  themselves 
ready  for  the  hearing  thereof,  and  the  court,  having  heard  the  said 
motion  and  the  evidence  thereon  and  argument  of  counsel,  and  it  ap- 
pearing to  the  court  that  this  cause  was  dismissed  from  the  docket  at 
the  last  term  of  this  court  and  that  the  said  entry  of  dismissal  thereof 
was  made  when  the  said  court  was  without  jurisdiction  to  make  the 
same,  because  the  resignation  of  the  said  Wm.  R.  Friend,  administrator 
of  the  said  John  York,  had  before  that  time  been  suggested,  and  it  also 
appearing  that  no  scire  facias  had  ever  been  issued  or  served,  before  the 
said  entry  of  dismissal,  on  the  legal  respresentatives  of  said  York, 
deceased,  to  bring  in  the  legal  representatives  of  the  said  York  to  be 
made  plaintiff  herein,  and  the  parties  hereunto  consenting. 

"It  is  therefore  considered,  adjudged  and  decreed  that  the  said  motion 
be  and  is  hereby  sustained;  that  the  said  entry  of  dismissal  be  and  is 
hereby'  set  aside,  vacated  and  annulled  and  held  for  naught,  and  the 
said  cause  be  and  the  same  is  hereby  reinstated  in  this  court  and  placed 
on  the  docket  thereof,  and  that  the  same  proceed  as  if  no  entry  of  dis- 
missal had  been  made.  And  thereupon  H.  Clay  Pleasants  makes  known 
to  the  court  that  the  said  Wm.  R.  Friend,  in  the  year  1861  resigned  his 
trust  as  administrator  of  the  estate  of  the  said  John  York  and  that  the 
said  H,  Clay  Pleasants  is  now  the  administrator  of  the  estate  of  the 
said  John  York,  deceased,  and  asks  the  court  that  he  be  admitted  here  as 
the  administrator  of  the  said  decedent,  John  York,  to  make  himself  as 
such  a  party  plaintiff,  which  is  hereby  accordingly  granted  and  that  said 
H.  Clay  Pleasants  as  administrator  of  the  estate  of  the  said  York, 
deceased,  be  admitted  here  as  the  legal  representative  and  administrator 
as  aforesaid,  to  prosecute  in  that  capacity  as  plaintiff  in  this  cause,  and 
thereupon  the  parties,  plaintiff  and  defendant,  asked  leave  to  amend, 
which  leave  is  now  granted,  and  thereupon  this  cause  was  continued  by 
consent  of  parties.^' 

On  November  25,  1870,  judgment  final  was  entered  in  favor  of 
Pleasants,  administrator  de  bonis  non  of  York,  and  against  Samuel  L. 
Fowler,  Young  Golman,  John  Linton,  Edward  Arthurs  and  S.  G.  W. 
Swift,  for  the  league  of  land  sued  for,  except  260  acres  claimed  by 
Swift  for  which  he  had  judgment. 

Both  John  Linton  and  Thomas  Byrne  were  nonresidents  of  the  State 
of  Texas. 

Although  the  motion  to  reinstate  in  May,  1870,  was  not  made  until 
the  succeeding  term  after  the  suit  had  been  dismissed,  the  record  does 
not  show  any  notice  to  any  of  the  defendants  of  such  motion,  it  appear- 
ing that  in  jfact  the  order  of  reinstatement  was  made  on  the  succeeding 
day  after  the  motion  was  filed. 

Appellant  has,  by  mesne  conveyances,  whatever  title  was  conveyed 
to  Thomas  Byrne  by  the  deed  to  him  of  John  Linton  of  May  6,  1869. 

Appellees  have  by  mesne  conveyance  under  the  heirs  of  York,  what- 
ever title  his  estate  had  under  the  facts  herein  stated.  Linton  having 
good  title  under  York  and  having  conveyed  the  same  to  Byrne,  the 
title  of  appellant  and  his  right  to  recover  must  be  conceded  unless  the 
effect  of  the  judgment  in  cause  No.  328  was  to  divest  the  title  conveyed 
to  Byrne  by  Linton.  Byrne  having  purchased  before  the  judgment  his 
title  would  not  be  affected  thereby  unless  he  purchased  pendente  lite. 
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The  suit  which  resulted  in  the  judgment  against  Byrne^s  vendor  was 
instituted  in  I860,  several  years  before  Linton  sold  to  Byrne,  but  it  is 
settled  law  in  this  State  that  Ih  pendens,  in  order  to  render  the  judg- 
ment in  the  cause  binding  upon  a  purchaser  from  a  party  to  the  suit, 
does  not  begin  until  the  service  of  citation  or  process,  or  such  voluntary 
appearance  as  would  give  the  court  jurisdiction.  (Smith  v.  Cassidy, 
73  Texas,  165.)  This  view  is  accepted  by  appellees,  who  insist  that  the 
citation  by  publication  upon  Linton  in  1860  was  sufficient  for  that 
purpose. 

The  law  with  regard  to  such  service  at  that  time  was  substantially 
the  same  as  it  is  now  as  embodied  in  article  1235,  Revised  Statutes. 
(Pas.  Dig.,  art.  25.)  The  citation  in  such  case  to  nonresidents,  and 
persons  whose  residence  is  unknown,  was  required  to  contain  a  ^T)rief 
statement  of  the  cause  of  action"  and  to  be  published  for  four  con- 
secutive weeks. 

The  citation  to  Linton  was  published  as  required  by  law,  but  it  is 
insisted  by  appellant  that  it  was  ineffective  to  give  the  court  jurisdiction 
as  to  him  for  the  reason  that  it  did  not  contain  "a  brief  statement  of 
the  cause  of  action"  as  required  by  the  statute. 

The  statute  at  that  date,  with  regard  to  citations  to  be  personally 
served,  required  such  citation  to  be  accompanied  by  a  certified  copy  of 
the  petition,  and  it  was  not  required  that  the  citation  should  contain 
anything  more  than  the  names  of  the  parties  and  the  time  and  place  of 
holding  court.  (Pas.  Dig.,  arts.  1430-1431.)  Obviously,  this  was  all 
that  was  necessary  as  a  certified  copy,  of  the  petition  accompanied  the 
citation.  Afterwards,  in  the  revision  of  1879,  the  present  statute  was 
adopted,  which  required  the  citation  in  case  of  personal  service,  whether 
in  or  out  of  the  county  where  the  suit  was  instituted,  to  "state  the 
nature  of  the  plaintiff's  demand."  Construing  this  provision,  it  has 
been  held  that  such  citation  need  only  contain,  in  a  general  way  and 
without  specific  detail,  the  nature — the  character  and  controlling  char- 
acteristics— of  the  plaintiff's  demand.  (Pipkin  v.  Kauffman,  62  Texas, 
548.)  In  the  case  cited,  however,  it  is  said:  "The  statute  does  not 
require  a  detailed  and  specific  statement  of  the  grounds  of  the  plaintiff's 
action;  nor  yet  does  it,  as  in  cases  provided  for  in  article  1235,  Re- 
vised Statutes,  for  the  publication  of  the  citation  in  a  newspaper,  require 
that  it  shall  contain  *a  brief  statement  of  the  cause  of  action,'  but  only 
that  it  shall  state  'the  nature'  of  the  plaintiff's  demand." 

In  Loungeway  v.  Hale  (73  Texas,  496),  speaking  with  reference  to  a 
citation  to  be  personally  served,  the  court  says:  "It  is  not  necessary 
that  the  citation  should  contain  a  statement  of  the  cause  of  action,  or 
the  elements  of  the  demand,  but  only  its  nature." 

Article  1191,  Revised  Statutes,  provides  that  the  plaintiff's  petition 
shall  contain  "a  full  and  clear  statement  of  the  cause  of  action." 

The  citation  for  publication  was  required  to  contain  "a  brief  statement 
of  the  cause  of  action,"  that  is,  the  substance  of  the  cause  of  action  as 
stated  in  the  petition,  but  briefly  stated,  instead  of  fully  and  clearly 
stated,  as  in  the  petition.  The  propriety  and  necessity  of  making  this 
difference  in  the  requisites  of  a  citation  intended  for  publication  against 
nonresidents  of  the  State,  from  one  intended  to  be  personally  served 
upon  a  defendant  in  the  county  where  the  suit  is  pending,  or  upon  such 
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defendant  out  of  the  county,  accompanied  by  a  copy  of  the  petition,  are 
too  obrious  to  require  argument. 

It  has  been  uniformly  held  that  the  statutes  providing  for  such  sub- 
stituted service  must  be  strictly  construed.  (Byrnes  v.  Sampson,  .74 
Texas,  84;  Stegall  v.  Huff,  54  Texas,  196,  and  cases  cited.)  Speaking 
of  such  notice  by  publication  the  Supreme  Court  of  Kansas  says:  "If 
courts  commence  refining  upon  what  may  be  v)mitted  in  such  notice,  the 
door  will  be  open  to  endless  construction,  and  possibly  to  ingenious 
subterfuges  by  which  the  notice  may  bo  made  to  mislead  instead  of 
putting  an  absent  defendant  on  his  guard."  (Cohen  v.  Trowbridge,  6 
Kan.,  392.) 

Applying  these  principles  of  law  to  the  citation  by  publication  to 
Linton  and  his  associate  nonresident  defendants  in  cause  No.  328,  we 
are  clearly  of  the  opinion  that  the  citation  was  not  such  as  was  required 
by  law  to  give  the  court  jurisdiction  of  those  parties,  and  the  service 
thereof  was  not  suflBcient  to  put  the  law  of  lis  pendens  in  motion  as 
against  Thomas  Byrne  as  a  purchaser  from  Linton. 

The  petition  describes  the  land  sued  for,  as  we  have  seen,  very  fully 
and  particularly.  The  citation  was  required  to  follow  the  petition  in 
this  particular,  insofar  as  was  necessary  to  contain  the  substance  of  what 
was  contained  in  the  petition,  briefly  stated,  and  omitting  only  so  much 
as  was  not  necessary  to  apprize  the  defendants  of  what  was  involved  in 
plaintiff's  demand  against  them. 

The  description  in  the  citation  of  the  land  sued  for  as  "one  league  of 
land  lying  and  situated  in  said  Jefferson  County  on  the  north  side  of 
Pine  Island  Bayou,"  leaving  out  of  consideration  the  fact  that  the 
league  was,  in  fact,  south  of  Pine  Island  Bayou,  was  but  very  little  more 
definite  than  a  league  of  land,  or  tract  of  4,428  acres  of  land,  in  Jeffer- 
son County. 

Such  a  citation  would  hardly  be  sufficient  in  case  of  personal  service, 
as  stating  "the  nature  of  plaintiff's  demand,"  and  we  think  falls  far  short 
of  the  requirements  of  law  in  case  of  citation  by  publication.     It  may 
be  admitted  that  if  Linton  had  seen  this  publication  it  would  have  given 
him  notice,  or  put  him  upon  inquiry,  of  the  fact  that  he  was  sued  for 
this  900  acres  of  land,  which  his  vendor  Fowler  had  bought  from  York's 
administrator.     This  is  very  likely,  but  the  same  may  be  said  if  tho 
citation  as  published  had  said  nothing  more  than  that  the  suit  was  b 
York's  administrator  for  land  in  Jefferson  County.     Mere  notice  tha^ 
suit  has  been  brought  against  him  does  not  require  one  to  appc 
Linton  was  entitled  to  the  notice  required  by  statute,  and  in  accordar 
with  its  terms,  and  without  that,  or  voluntary  appearance,  the  court  hi 
no  jurisdiction  of  him. 

If  this  were  all  that  there  is  in  the  record  to  show,  by  direct  evidence 
or  by  necessary  legal  presumption,  that  Linton  had  been  cited  to  appear, 
we  would  have  no  difficulty  in  concluding  that  Byrne  was  not  a  pur- 
chaser pendente  lite,  and  was  not  bound  by  the  judgment.  But  appellee? 
insist  that  from  the  recitals  in  the  proceedings  in  the  cause,  and  in  the 
final  judgment,  it  must  be  presumed  that  Linton  was  cited  or  voluntarily 
appeared. 

It  must  be  stated  here  that  this  is  not  a  case  either  of  collateral  or 
direct  attack  on  the  judgment  in  cause  Xo.  328,  as  those  terms  arc  used 
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in  discussing  the  effect  of  presumptions  of  appearance  or  service  of 
process  in  establishing  the  validity  of  judgments.  Appellant  claims 
under  a  purchase  from  Byrne  who  bought  from  Linton,  one  of  the 
defendants,  before  the  rendition  of  the  judgment.  It  is  not  necessary 
to  the  validity  of  his  title  that  he  should  attack  the  validity  of  the 
judgment.  He  may  safely  admit  that  it  was  binding  upon  all  of  the 
parties  to  it,  but  it  is  necessary  to  the  validity  of  appellees^  title  that 
they  should  affirmatively  show  that  the  judgment  was  binding  upon 
Byrne  and  divested  him  of  the  title  conveyed  to  him  by  Linton.  Having 
bought  before  the  judgment,  this  can  only  be  done  by  showing  that  he 
bought  at  such  a  time  and  under  such  circumstances  that  the  judgment 
was  binding  upon  him,  that  is,  that  he  purchased  pendente  lite.  The 
record  shows  good  title  in  appellant,  through  Byrne,  imless  Byrne's 
title  was  divested  by  the  judgment.  Belying  upon  the  judgment  then, 
the  burden  was  upon  appellees  to  show  such  facts  as  would  make  the 
judgment  binding  upon  Byrne.  To  put  it  more  plainly,  they  must 
show,  that  at  the  date  of  the  sale  and  conveyance  to  Byrne  by  Linton, 
May  6,  1869,  there  had  been  either  service  upon,  or  voluntary  appear- 
ance by,  Linton  in  the  suit.  (Sidbury  v.  Ware,  65  Texas,  252;  Leitcli 
V.  Wells,  48  N.  Y.,  585.)  This  might  be  done  notwithstanding  the  in- 
validity of  the  citation  in  the  record  as  service,  by  presumption  drawn 
from  recitals  in  the  record,  just  as  such  presumptions  are  resorted  to 
in  the  absence  of  other  direct  evidence  of  service  of  process. 

These  presumptions  are,  however,  arbitrary  presumptions,  resorted  to 
from  public  policy  and  from  the  necessity  of  protecting  the  validity  of 
judgments,  and  resting  upon  that  other  general  presumption  that  legal 
proceedings  have  been  conducted,  and  judgments  vesting  and  divesting 
rights  rendered,  lawfully  and  with  proper  authority  where  the  contrary 
does  not  appear.  There  is  no  authority  to  stretch  these  presumptions 
of  regularity  further  than  is  necessary  to  show  that  the  particular  pro- 
ceeding had,  or  order  made,  was  lawful  and  authorized. 

The  recitations  in  the  record  that  the  cause  was  continued  by  consent, 
can  not  be  construed  as  meaning  that  it  was  by  consent  of  Linton  in  the 
face  of  the  facts  shown  by  the  record  that  the  defendant  Swift  was 
always  present  actively  protecting  his  interests,  under  written  pleadings, 
and  that  not  only  is  there  no  pleading  filed  by  or  for  Linton,  but  there 
is  no  reference  to  him  by  name  from  first  to  last-  in  the  record,  except 
in  the  order  to  cite  him  by  publication,  and  in  the  final  judgment. 

It  is  stated  in  the  order  reinstating  the  cause  at  the  fall  term,  1866, 
that  the  motion  to  reinstate  ^^after  being  argued  by  counsel  for  plaintiff 
and  defendant"  was  sustained.  In  view  of  the  facts  stated  above  it 
would  be  an  altogether  unauthorized  presumption  from  this,  that  Linton 
was  the  defendant  whose  counsel  argued  this  motion.  And  it  must  be 
borne  in  mind  that  it  was  in  no  wise  necessary  to  the  validity  of  the 
continuances,  by  consent  or  otherwise,  of  the  cause,  nor  to  the  order  of 
dismissal  for  want  of  prosecution,  nor  to  the  order  of  reinstatement  at 
the  fall  term,  1866,  nor  to  the  truth  of  the  recitals  referred  to,  that 
Linton  should  have  either  been  cited  or  have  appeared  in  the  cause. 

The  suit  was  again  dismissed  in  November,  1869,  and  reinstated  at 
the  succeeding  term,  ^fay,  1870.  In  the  order  of  reinstatement  it  is 
recited  that  the  motion  came  on  to  be  heard  "and  thereupon  the  parties 
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announced  themselves  ready  for  the  hearing  thereof."  The  case  having 
been  reinstated  it  is  further  recited  in  the  same  order,  **and  thereupon 
the  parties  plaintiff  and  defendant  asked  leave  to  amend,  which  leave 
is  granted  and  thereupon  this  cause  is  continued  by  consent  of  parties." 

It  might  be  conceded  that  these  recitations  authorize  the  presumption 
that  Linton  was  then  represented  in  court  as  one  of  the  parties  referred 
to,  and  this  presumption  has  this  to  support  it,  that  the  court  was  not 
authorized  to  reinstate  the  cause,  after  the  term  at  which  it  had  been 
-dismissed,  without  notice  to  the  parties.  (Townsend  v.  Hunger,  9 
Texas,  311;  Armstrong  v.  Nixon,  16  Texas,  614.) 

But  if  this  be  conceded,  it  is  to  be  presumed  only  that  Linton  appeared 
to  this  motion,  and  was  then  and  upon  the  hearing  of  the  motion  and 
thereafter,  represented  in  court.  It  is  not  necessary  to  the  validity  of 
the  order  to  carry  the  presumption  further,  and  we  would  not  be  au- 
thorized to  do  so.  (22  Am.  and  Eng.  Ency.  of  Law,  1239;  Sidbury 
V.  Ware,  65  Texas,  252.)  This,  however,  was  a  full  year  after  the  sale 
and  conveyance  by  Linton  to  Byrne,  and  does  not  discharge  the  burden 
upon  appellees  of  showing  aflBrmatively  that  Linton  was  in  court,  actu- 
ally by  voluntary  appearance,  or  constructively  by  service  of  process, 
at  the  time  of,  or  prior  to,  the  sale  and  conveyance  to  Byrne. 

Pinal  judgment  was  rendered  on  November  25,  1870.  Ilnquestionably 
this  judgment  contains  recitals  from  which  it  will  be  presumed  that 
the  court  had  at  that  time  acquired  jurisdiction  of  Linton,  as  a  party 
defendant.  It  is  recited  that  S.  G.  AV.  Swift  appeared  by  attorney  and 
"that  it  appeared  that  the  other  defendants  had  been  duly  cited  by 
publication.*' 

The  citation  by  publication  in  the  record  being  insufficient,  it  must 
and  will  be  presumed  that  another  and  sufficient  citation  had  been  issued 
for  Linton  and  the  other  nonresident  defendants  and  had  been  duly 
served.  There  is  no  authority  to  carry  the  presumption  further.  This 
judgment  was  a  year  and  a  half  after  the  date  of  the  sale  and  con- 
veyance to  Byrne.  This  does  not  show,  nor  are  we  authorized  to  pre- 
sume, that  this  citation  by  publication  was  prior  to  the  conveyance  to 
Byrne.  Being  an  arbitrary  presumption,  very  likely  against  the  truth 
of  the  matter,  we  can  not  carry  it  further  than  is  necessary  to  sustain 
the  judgment  as  against  the  parties  to  it,  without  reference  to  its  effect 
upon  others  not  parties. 

The  appellees  have  not  shown  a  judgment  binding  upon  Thomas 
Byrne;  have  not  affirmatively  shown  that  he  was  a  purchaser  pendente 
lite;  and  their  title  must  fail. 

We  have  assumed  that  the  two  dismissals  and  reinstatements  were 
regular  and  proper  and  preserved  the  continuity  of  the  litigation,  pre- 
suming from  the  recitals  in  the  order  of  reinstatement  at  the  May 
term,  1870,  that  Linton  appeared  to  the  motion. 

We  agree  with  the  trial  court  in  the  thirteenth  paragraph  of  the 
findings  of  fact  that  the  disturbed  condition  of  the  country  from  1860 
to  1870  was  a  sufficient  excuse  for  the  delay  in  trial  of  the  cause  No. 
328.     (Jones  v.  Robb,  80  S.  W.  Rep.,  401.) 

We  conclude  that  the  trial  court  erred  in  its  conclusion  of  law  that 
Byrne  was  a  purchaser  pendente  lite,  and  bound  by  the  judgment  against 
Linton. 
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It  appears  conclusively  from  the  findings  of  fact  of  the  trial  court 
that  appellant  has  title  to  the  land  in  controversy,  unless  title  was 
divested  out  of  Byrne  by  the  judgment  against  Linton  referred  to, 
which  we  have  concluded  was  not  done.  The  judgment  is  therefore 
reversed,  and  judgment  here  rendered  for  appellant. 

Reversed  and  rendered. 

OPINION    ON    MOTION    FOR    REHEARING. 

At  the  request  of  appellees  the  following  additional  findings  of  fact, 
which,  however,  we  do  not  consider  material,  are  made,  the  conclusions 
of  fact  of  the  trial  court  being  adopted  by  this  court,  as  to  such  findings : 

"That  on  the  docket  of  the  District  Court  of  Jefferson  County,  Texas, 
where  this  cause  appears  docketed,  at  the  spring  term  of  1860  at  the 
place  on  said  docket  where  the  names  of  the  attorney  for  the  defendants 
appear  it  shows  that  Robertson  was  attorney  for  the  defendant  Swift 
and  it  appears  from  a  file  paper  in  said  cause  that  J.  K.  Robertson  filed 
an  answer  for  the  defendant  S.  6.  W.  Swift  on  November  24,  1860;  it 
further  appears  from  the  dockets  of  said  court  for  the  fall  term  of  1860, 
spring  term,  1861,  the  fall  term,  1861,  the  spring  term,  1863,  the 
spring  term,  1865,  the  fall  term,  1866,  the  spring  term,  1867,  the  fall 
term,  1867,  and  the  spring  term,  1868,  in  the  place  on  said  docket  for 
placing  the  names  of  the  attorneys,  that  the  name  Robertson  appears 
as  attorney  for  Swift,  et  al.,  without  indicating  what  defendants  were 
embraced  by  the  term  "et  al. ;"  that  on  May  28,  1861,  and  November  20, 
1861,  the  defendant  S.  G.  W.  Swift,  by  Robertson,  his  attorney,  filed 
amended  answers;  that  at  the  spring  term,  1868,  said  cause  was  con- 
tinued by  consent  and  at  the  same  term,  John  K.  Robertson,  attorney 
for  Swift,  had  leave  to  withdraw  an  answer  filed  by  him  for  the  de- 
fendant Swift;  that  at  the  fall  term,  1868,  said  cause  was  continued 
by  consent;  that  at  the  spring  term,  1869,  and  on  May  5,  1869,  said 
cause  was  continued,  the  order  reciting  that  no  counsel  appeared  for 
either  party." 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 


Amanda  M.  Ellis,  Executrix,  v.  GEORCfE  W.  Littlepield. 

Decided  January  10,  1906. 

1. — ^Appeal — Conflicting:  Evidence. 

A  verdict  supported  by  sufficient  evidence  will  not  be  reversed  because  there 
was  conflicting  testimony. 

2. — Note — Extension  of  Time— Charge. 

A  charge  upon  extension  of  time  for  payment  of  a  note  by  letter,  which 
ignored  the  condition  of  payment  of  interest  contained  therein,  was  properly 
refused. 
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3. — Same-*Written  Instrument — Question  of  Law. 

The  effect  of  a  written  eonmiunieation  as  an  extension  of  time  for  payment 
of  a  note  was  for  the  court,  and  the  question  should  not  have  been  left  to 
the  jury. 

4. — ^Extension  of  Payment — ^Interest — Evidence. 

On  the  issue  whether  a  proj)08al  to  extend  time  for  payment  of  a  note  was 
absolute,  or  only  conditional  on  payment  of  interest  in  advance,  a  charge  that, 
in  the  absence  of  agreement  interest  was  not  due  in  advance  was  properly  re- 
fused as  irrelevant  to  the  issue. 

5. — Charge — ^Harmless  Error. 

Where  the  jury  has  found  against  defendant's  claim  that  there  was  an 
agreement  to  extend  time  upon  a  note,  the  refusal  of  a  charge  upon  the  effect 
of  plaintiff's  refusal  to  recognize  that  agreement  in  relieving  defendant  from 
a  compliance  with  its  conditions  as  to  payment  of  interest  became  immaterial. 

6. — ^Plea  in  Abatement — ^Verdict. 

A  verdict  for  plaintiff  which,  under  the  charge  given,  could  only  have  been 
reached  by  first  deciding  against  defendants  on  their  plea  that  the  suit,  by 
reason  of  an  extension  of  time  on  the  note  sued  on,  was  prematurely  brought, 
sufficiently  disposed  of  such  plea  without  a  specific  finding  against  defendants 
thereon. 

7. — ^Ezecntrlz — ^Personal  Note — Liability  of  Estate. 

The  estate  of  a  decedent  may  be  held  liable  on  a  note  given  by  the  execu- 
trix personally,  where  it  was  for  money  borrowed  and  used  for  the  benefit  of 
the  estate. 

8. — Charge. 

Instruction  held  to  leave  issue  to  the  jury  upon  consideration  of  the  whole 
evidence  and  not  of  a  part  merely. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  before 
Hon.  V.  L.  Brooks. 

The  instructions  of  the  court  upon  the  issues  presented  by  defendants 
plea  in  abatement  and  the  form  of  their  verdict  thereon  were  as  follows : 

"On  the  issue  of  the  alleged  extension  of  the  time  of  payment  of  the 
note  in  suit,  as  pleaded  by  defendants,  you  are  instructed  that  if  you 
find  from  the  evidence  that  on  or  about  December  25,  1904,  the  plaintiff 
and  defendant  C.  G.  Ellis  mutually  agreed  that  the  time  of  payment  of 
the  note  in  suit  should  be  extended  until  November  15,  1905,  or  until 
any  other  date,  not  earlier  than  November  15,  1905,  provided  that  W. 
R.  Hamby,  the  cashier  of  the  American  National  Bank,  should  agree 
thereto,  and  if  you  further  find  from  the  evidence  that  the  said  W.  R. 
Hamby  did  thereafter  agree  to  such  extension,  if  any  such  there  were, 
you  will  find  in  defendant's  favor  on  their  plea  in  abatement  and  say  by 
your  verdict,  *We,  the  jury,  find  for  the  defendants  on  their  plea  in  abate- 
ment.^ But  if  you  do  not  find  that  such  agreement  was  made  between 
plaintiff  and  the  defendant  C.  G.  Ellis,  and  that  such  agreement  was 
subsequently  assented  to  and  concurred  in  by  said  W.  R.  Hamby,  you  will 
find  against  the  defendants  on  their  plea  in  abatement,  and  so  say  by 
your  verdict. 

"If  you  find  against  the  defendants  on  their  plea  in  abatement  hereto- 
fore submitted  to  you,  you  will  return  a  verdict  for  plaintiff  and  say, 
TVe,  the  jury,  find  for  the  plaintiff  and  against  the  defendants  Amanda 
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M.  Ellis,  as  executrix  of  the  estate  of  L.  A.  Ellis,  deceased,  and  C.  G. 
Ellis  and  Leigh  Ellis  the  sum  of  nineteen  thousand  and  ninety-six 
($19,096)  dollars  being  the  amount  of  principal,  interest  and  attorney's 
fees  due  upon  the  note  sued  on;  and  we  further  find  that  plaintiff  has 
a  chattel  mortgage  lien  upon  the  one  hundred  and  thirty  shares  of  capi- 
tal stock  of  the  American  National  Bank  of  Austin,  Texas,  as  described 
in  his  petition  herein,  to  secure  the  payment  of  said  note,  and  that 
plaintiff  is  entitled  to  have  said  lien  foreclosed  and  said  bank  stock  sold 
to  pay  said  indebtedness.' '' 

W.  B,  Carrington  and  Eugene  Williams,  for  appellant. — ^Where  the 
evidence  is  undisputed  the  court  should  charge  the  jury  peremptorily. 
Willis  V.  Whitsitt,  67  Texas,  676;  Wright  v.  Hardie,  30  S.  W.  Kep.,  676; 
Hedgpath  v.  Robertson,  18  Texas,  871. 

A  local  or  commercial  custom  to  pay  interest  in  advance  must  be 
pleaded.  Norwood  v.  Alamo,  13  Texas  Civ.  App.,  479;  Anderson  v. 
Rogge,  28  S.  W.  Rep.,  106;  12  Cyc.  of  Law,  1059,  1097. 

The  court  erred  in  refusing  to  charge  the  jury,  as  requested  by  de- 
fendants, that  "if  they  believe  Littlefield  and  Ellis  agreed  to  an  exten- 
sion of  liie  note  in  suit  when  they  met  December  26,  1904,  subject  only 
to  the  agreement  of  Gen.  Hamby,  then  if  you  believe  in  his  letter  of 
December  27,  1905,  Littlefield  agreed  after  consulting  Gen.  Hamby, 
that  the  note  might  be  extended  until  the  fall  of  1905,  you  will  find  for 
the  defendant  that  this  suit  was  brought  before  the  note  was  due.'* 
Parker  v.  Chancellor,  78  Texas,  528;  McGown  v.  International  &  G. 
N.  Ry.,  85  Texas,  293 ;  Washington  v.  Missouri,  K.  &  T.  Ry.,  90  Texas, 
320. 

The  court  erred  in  refusing  to  charge  the  jury  as  requested  by  the 
defendants,  that  interest  does  not  become  due  on  a  loan  or  extension  of 
a  loan  until  such  loan  or  extension  becomes  due  unless  an  agreement  to 
pay  interest  in  advance  is  made.  16  Am.  &  Eng.  Ency.  of  Law,  1002 
(d) ;  Tanner  v.  Dundee,  etc.,  Co.,  12  Fed.  Rep.,  646. 

The  court  erred  in  refusing  to  charge  the  jury,  as  requested  by  defend- 
ants, that  if  plaintiff  agreed  to  the  extension  of  the  note  in  suit  until 
the  fall  of  1905,  then  plaintiff's  statement  in  its  letter  of  January  24, 
1905,  that  the  note  must  be  paid,  and  not  extended,  would  relieve  de- 
fendants from  paying  interest,  if  willing  to  pay  it,  until  plaintiff  ac- 
knowledge the  agreement  to  extend  the  note  as  defendants  were  entitled 
to  three  days  grace,  that  is  until  January  27,  1905;  before  demand  for 
interest  could  have  been  lawfully  made.  Three  days  of  grace  on  bills 
and  notes.  Tinsley  v.  Smith,  25  S.  W.  Rep.,  64 ;  Cox  v.  Reinhardt,  41 
Texas,  592. 

The  court  erred  in  entering  judgment  on  the  verdict  because  the 
verdict  was  defective  in  failing  to  dispose  of  the  issue  submitted  to  them 
in  the  court's  charge  to  find  for,  or  against,  defendants  on  their  plea 
in  abatement  whether  the  debt  sued  on  herein  had  been  extended  as 
claimed  in  said  plea.  Where  the  only  defense  submitted  is  a  plea  in 
abatement  the  defendant  is  entitled  to  have  it  passed  upon  by  the  jury. 
Howeth  V.  Clark,  19  S.  W.  Rep.,  433. 

To  bind  the  estate  of  L.  A.  Ellis,  because  the  money  borrowed  on 
the  note  was  used  for  its  benefit,  suit  must  have  been  brought  upon  a 
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demand  in  the  nature  of  a  count  for  money  had  and  received,  and  not 
upon  the  note  itself.  Price  v.  Mclver,  25  Texas,  771;  Adriance  v. 
Crews,  45  Texas,  182. 

Error  to  group  facts  tending  to  mislead  jury.  Swan  v.  Larkin,  8 
Texas  Civ.  App.,  423;  New  York  &  T.  Ld.  Co.  v.  Gardner,  25  S.  W. 
Rep.,  739. 

James  H.  Robertson,  for  appellee. — The  court  did  not  err  in  refusing 
the  charge  copied  in  the  second  assignment;  the  same  was  a  charge 
upon  the  weight  of  the  evidence ;  it  authorized  the  jury  to  disregard  that 
part  of  the  letter  referred  to  therein  which  expressed  the  condition  upon 
which  the  offer  to  extend  the  time  of  maturity  of  the  notes  was  based; 
the  charge  was  not  a  correct  charge  upon  the  facts  in  the  case,  and  if  it 
had  been  given  would  have  misled  the  jury  to  appellee's  injury.  Good- 
bar  V.  City  National  Bank,  78  Texas,  472 ;  Wood  v.  Chambers,  20  Texas, 
253;  Castro  v.  lilies,  22  Texas,  503,  504;  Burcham  v.  Gann,  1  Poney's 
U.  C,  345 ;  Hammond  v.  Coursey,  2  Posey's  U.  C,  33. 

The  court  having  directed  the  jury  if  they  found  that  an  agreement 
to  extend  the  time  of  maturity  of  the  note  in  suit  had  been  made  to  find 
for  defendants  on  their  plea  of  abatement;  and  having  further  directed 
the  jury  "if  you  find  against  the  defendants  on  their  plea  in  abatement 
hereinbefore  submitted  to  you,  you  will  return  a  verdict  for  the  plain- 
tiff" .  .  .  directing  the  form  of  verdict  to  be  rendered  in  case 
they  found  for  plaintiff ;  and  the  jury  having  rendered  a  verdict  in  the 
form  directed  by  the  court,  necessarily  found  against  said  plea;  and  the 
verdict,  comprehending  as  it  did  the  whole  issue  submitted,  the  court 
did  not  err  in  rendering  judgment  thereon.  Garrett  v.  Robinson,  93 
Texas,  406;  Harkey  v.  Cain,  69  Texas,  146;  Alamo  Fire  Ins.  Co.  v. 
Schmitt,  10  Texas  Civ.  App.,  554. 

EIDSON,  Associate  Justice. — This  suit  was  brought  in  the  court 
below  by  appellee  against  appellants  Amanda  M.  Ellis,  as  independent 
executrix  of  the  estate  of  L.  A.  Ellis,  deceased,  C.  G.  Ellis  and  Leigh 
Ellis,  on  a  note  payable  to  appellee  in  the  sum  of  $17,062,  of  date  April 
20,  1904,  due  on  its  face  June  21,  1904,  bearing  ten  percent  interest 
after  maturity,  and  providing  for  ten  percent  attorney's  fees,  if  placed 
in  the  hands  of  an  attorney  for  collection,  secured  by  130  shares  of  stock 
of  the  American  National  Bank  of  Austin. 

Appellee  alleged  the  maturity  of  the  note  June  21,  1904,  and  the 
extension  of  the  note  until  January  24,  1905,  and  its  maturity  at  that 
time,  and  prayed  for  judgment  and  interest  at  ten  percent  from  that 
date,  with  ten  percent  attorney's  fees  upon  the  principal  and  interest, 
together  with  foreclosure  of  the  lien  upon  the  130  shares  of  stock  in 
the  American  National  Bank. 

Appellants  filed  their  special  appearance  in  the  form  of  a  plea  in 
abatement,  alleging  under  oath  that  the  note  first  matured  June  21, 1904, 
and  for  valuable  consideration  was  extended  to  January  24,  1905,  and 
that  before  falling  due  on  said  last  named  date,  for  valuable  considera- 
tion, it  was  extended  until  fall,  meaning  November  15,  1905;  that  suit 
thereupon  by  petition  filed  February  17,  1905,  was  premature  and  should 
Vol.  XLI.  Civil— 21. 
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be  abated.  A  plea  in  abatement  under  oath^  alleging  that  Mrs.  Ellis  was 
not  liable  as  executrix  was  also  filed.  These,  together  with  other  plead- 
ings, including  a  general  denial  and  special  answers  to  the  same  effect 
as  the  pleas  in  abatement,  were  submitted  to  the  jury  upon  final  trial. 

Appellee  filed  a  supplemental  petition,  denying  that  the  note  was  ex- 
tended until  fall,  or  meaning  November  15,  1905;  that  its  extension 
until  January  24,  1905,  was  the  last  extension  and  that  the  note  matured 
on  said  last  named  date. 

Upon  a  trial  had  before  the  court  and  a  jury  a  verdict  and  judgment 
was  rendered  and  entered  in  favor  of  appellee  against  appellants  for 
the  principal,  interest  and  attorney's  fees  upon  said  note,  aggregating 
$19,096,  with  a  foreclosure  of  the  chattel  mortgage  lien  upon  the  130 
shares  of  the  capital  stock  of  the  American  National  Bank. 

Appellants'  first  assignment  of  error  complains  of  the  action  of  the 
court  below  in  refusing  to  give  to  the  jury  a  peremptory  instruction 
to  return  a  verdict  for  the  defendant,  upon  the  ground  that  the  undis- 
puted testimony  showed  that  the  time  of  payment  of  the  note  sued 
upon  had  been  extended  to  the  15th  of  November,  1906.  We  do  not 
agree  with  appellants  in  this  contention.  We  think  there  was  a  conflict 
in  the  testimony  upon  this  question,  and  that  it  preponderated  in  favor 
of  there  being  no  completed  agreement  for  an  extension  of  the  time  of 
payment  of  the  note. 

There  was  no  error  in  the  action  of  the  court  below  in  refusing  to  give 
to  the  jury  the  special  charge  requested  by  appellants,  and  set  out  in 
their  second  assignment  of  error.  The  charge  of  the  court  fully  and 
fairly  submitted  to  the  jury  the  issue  of  the  extension  of  the  note,  as 
raised  by  the  pleadings  and  evidence.  This  special  charge  was  objec- 
tionable, in  that  it  authorized  the  jury  to  ignore  that  part  of  the  letter 
of  the  27th  of  December,  1904,  which  informed  defendants  that  the 
bank  was  willing  to  carry  the  note  until  next  fall,  provided  the  interest 
was  paid  up  promptly,  and  that  part  of  said  letter  which  stated,  in 
substance,  that  the  amount  of  money  demanded  would  extend  the  note 
until  the  24th  of  January,  1905.  Said  special  charge  is  objectionable 
for  the  further  reason  that  it  authorized  the  jury  to  construe  the  legal 
effect  of  said  letter,  which  was  improper;  and  in  our  opinion  the  lan- 
guage of  said  letter  does  not  disclose  an  agreement  or  manifest  a  present 
intention  to  extend  the  time  of  payment  of  said  note  beyond  the  24th 
of  January,  1905. 

Appellants'  third  assignment  of  error  is  not  well  taken.  There  was 
no  issue  raised,  either  by  the  pleadings  or  evidence  as  to  whether  the 
interest  to  accrue  during  the  period  of  the  extension  claimed,  was  to 
be  paid  in  advance.  If  there  was  an  extension  it  would  be  binding  on 
appellee,  in  the  absence  of  any  agreement  as  to  when  the  interest  shguld 
be  paid.  The  evidence  as  to  the  requirement  by  the  bank  of  the  pay- 
ment of  interest  on  loans  in  advance  was  admissible,  and  introduced  only 
for  the  purpose  of  showing  the  improbability  of  appellee's  or  the  bank's 
agreeing  to  the  extension  claimed  by  the  appellants. 

Appellant's  third  proposition  under  this  assignment  is  not  germane 
to  the  assignment,  in  that  the  assignment  complains  of  the  action  of 
the  court  in  refusing  to  give  a  special  charge,  and  the  proposition  com- 
plains of  the  admission  of  testimony  without  a  basis  therefor  in  the 


1906.']  Ellis  v.  Littlefield.  323 

pleadings;  and  a  further  reply  to  this  proposition  is,  there  was  no  ob- 
jection to  the  admission  of  the  evidence. 

We  overrule  appellants*  fourth  assignment  of  error,  because  the  special 
charge  refused  did  not  embody  a  correct  principle  of  law ;  and,  as  stated 
before,  there  was  no  issue  involved  in  the  case  as  to  when  the  interest 
on  the  extension  claimed  was  to  be  paid.  And,  further,  the  jury  hav- 
ing found  that  there  was  no  agreement  to  extend  the  time  of  the  pay- 
ment of  the  note,  it  became  unimportant  as  to  when  the  interest  was  to 
be  paid. 

Appellants  by  their  fifth  assignment  of  error  contend  that  the  court 
erred  in  entering  judgment  on  the  verdict,  because  the  verdict  was  defec- 
tive in  failing  to  dispose  of  tlie  issue  submitted  to  the  jury  in  the 
court's  charge  to  find  for  or  against  defendants  on  their  plea  in  abate- 
ment^ whether  the  debt  sued  on  herein  had  been  extended,  as  claimed 
in  said  plea.  The  court  instructed  the  jury  that  if  they  found  that 
there  was  an  agreement  to  extend  the  note,  to  find  in  defendants'  favor 
on  their  plea  in  abatement,  and  gave  a  form  for  their  verdict;  and 
further  instructed  them  that  if  they  found  against  the  defendants  on 
their  plea  in  abatement,  they  should  return  a  verdict  for  plaintiflE,  and 
gave  a  form  for  such  verdict.    The  verdict  of  the  jury  is  as  follows : 

"We,  the  jury,  in  case  No.  22578,  find  for  the  plaintiff  and  against 
the  defendants,  Amanda  M.  Ellis,  as  executrix,  of  the  estate  of  L.  A. 
Ellis,  deceased,  and  C.  G.  Ellis  and  Leigh  Ellis,  the  sum  of  nineteen 
thousand  and  ninety-six  ($19,096)  dollars,  being  the  amount  of  prin- 
cipal, interest  and  attorney's  fees  due  upon  said  note  sued  on;  and  we 
further  find  that  plaintiff  has  a  chattel  mortgage  lien  upon  the  one 
hundred  and  thirty  shares  of  capital  stock  of  the  American  National 
Bank  of  Austin,  Texas,  as  described  in  his  petition  herein,  to  secure 
the  payment  of  said  note,  and  that  plaintiff  is  entitled  to  have  said  lien 
foreclosed,  and  said  bank  stock  sold  to  pay  said  indebtedness." 

Under  the  instructions  of  the  court,  the  jury  could  not  have  found 
this  verdict  without  first  passing  upon  and  finding  against  appellants' 
plea  in  abatement,  because  they  were  expressly  directed  that  before  they 
could  find  for  plaintiff  they  must  find  against  appellants  on  their  plea 
in  abatement.  The  verdict  rendered,  when  construed  in  connection  with 
the  charge  of  the  court,  necessarily  passed  upon  and  comprehended  the 
issues  submitted  and  is  suflBcient.  (Garrett  v.  Robinson,  93  Texas,  406; 
Harkey  v.  Cain,  69^Texas,  146;  Alamo  Fire  Insurance  Co.  v.  Schmitt, 
10  Texas  Civ.  App.,  554.) 

By  their  sixth  assignment  of  error,  appellants  insist  that  the  court 
below  erred  in  charging  the  jury  to  find  against  Mrs.  Amanda  M.  Ellis 
as  executrix  of  the  estate  of  L.  A.  Ellis,  deceased.  Appellee  alleged  in 
his  petition  "that  the  said  note,  while  not  disclosing  the  fact  on  its 
face,  was,  in  fact,  executed  by  the  defendant  Amanda  M.  Ellis  as  execu- 
trix of  and  for  the  estate  of  L.  A.  Ellis,  deceased,  and  the  same  is  her 
act  as  such  executrix,  the  money  secured  by  the  execution  of  said  note 
being  borrowed  from  petitioner  for  the  benefit  of  said  estate,  and  for 
use  in  the  interests  of  said  estate  in  conducting  said  plantation,  and  she 
as  such  executrix  and  the  estate  of  L.  A.  Ellis,  deceased,  is  liable  therefor. 

"That  by  reason  of  the  execution  and  delivery  of  said  note,  as  afore- 
said, defendant  Amanda  M.  Ellis,  as  executrix  of  the  estate  of  L.  A. 
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Ellis,  deceased,  and  said  estate^  as  well  as  the  other  defendants^  became 
jointly  and  severally  justly  indebted,  liable  and  bound  to  pay  petitioner, 
at  the  American  National  Bank  of  Austin,  in  Austin,  Texas,  $17,062 
on  June  21,  1904,  with  interest  thereon  after  maturity  at  the  rate  of 
ten  percent  per  annum  and  ten  percent  in  addition  thereto  on  all  prin- 
cipal and  interest  due  upon  said  note,  if  placed  in  the  hands  of  an 
attorney  for  collection,  as  attomey^s  fees.'^  And  the  undisputed  testi- 
mony, together  with  the  admissions  of  record,  made  by  appellants,  sus- 
tain these  allegations.  Hence  there  was  no  error  in  the  action  of  the 
court  complained  of  by  this  assignment. 

The  charge  of  the  court  below  is  not  subject  to  the  criticisms  of  ap- 
pellants contained  in  their  seventh  assignment  of  error.  Appellants' 
contention,  as  manifested  by  their  pleadings  and  evidence,  and  as  pre- 
sented by  argument  in  their  brief  being  that  the  conversation  between 
appellee  and  C.  G.  Ellis  in  the  bank  on  Christmas  day  was  in  effect, 
an  agreement  to  extend  the  note  sued  on  until  November  15,  1905,  pro- 
vided General  Hamby  approved  of  the  extension ;  and  the  charge  of  the 
court  having  fully  and  fairly  submitted  to  the  jury  the  issue  upon  which 
this  contention  is  based,  leaving  them  free  to  consider  all  the  evidence 
adduced  relating  to  such  issue,  the  same  was  proper  and  sufficient. 

There  being  no  reversible  error  shown  in  the  record,  the  judgment  of 
the  court  below  is  affirmed. 

Affirtned. 

Writ  of  error  refused. 


Citizens'  Railway  Company  v.  Lorena  Robertson. 

Decided  January  10,  1906. 

1. — Opinion  Evidence. 

If  the  facts  can  be  detailed  and  placed  before  the  jury  so  that  the  jurors, 
as  men  of  ordinary  intelligence,  can  fully  understand  the  matter  and  draw 
the  proper  inferences  and  conclusions,  and  there  is  no  necessity  for  opinion 
evidence,  such  evidence,  whether  the  opinion  of  an  expert  or  a  nonexpert,  is 
inadmissible. 

8. — Same — Contribntory  Negligence — Child — Capacity  to  Appreciate  Banger. 

On  the  issue  as  to  the  contributory  negligence  of  a  child  of  ten  years  in 
going  upon  a  street-car  track,  the  opinions  of  witnesses  ^o  know  her,  concerning 
her  mental  faculties,  were  admissible,  but  a  witness  could  not  give  his  opinion 
as  to  whether  she  had  intelligence  enough  to  appreciate  the  danger  of  going 
on  the  track  without  looking  or  listening  for  a  car,  thereby  practically  giving 
his  opinion  as  to  whether  she  was  guilty  or  not  of  contributory  n^ligence. 

3. — Certifled  Question — Conflicting  Deoisioni. 

A  ruling  of  the  Court  of  Civil  Appeals  will  not  be  certified  to  the  Supreme 
Court  because  it  conflicts  with  that  in  another  Court  of  Civil  Appeals,  where 
such  ruling  alleged  to  be  in  conflict  was  reversed  by  the  Supreme  Court  on  writ 
of  error. 

Appeal  from  the  District  Court  of  McLennan  County.    Tried  below 
before  Hon.  Marshall  Surratt. 

ClarJc  <('  Bolinger  and  S,  P,  Ross,  for  appellant. — The  testimony 
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of  Drs.  Shelton  and  Hale  as  to  the  mental  capacity  of  the  plaintitr 
to  do  or  not  to  do  a  particular  act  was  incompetent  and  inadmissible. 
Brown  v.  Mitchell,  88  Texas,  350;  St.  Louis  S.  W.  Ry.  Co.  v.  Shiflet, 
94  Texas,  131. 

James  A,  Harrison  and  Eugene  Williams,  for  appellee. — The  opinions 
of  both  expert  and  nonexpert  witnesses  are  admissible  as  to  mental 
capacity,  provided  such  opinions  do  not  involve  a  conclusion  of  law. 
Brown  v.  Mitchell,  88  Texas,  350;  Fort  Worth,  etc.,  Ry.  Co.  v.  Hyatt, 
12  Texas  Civ.  App.,  436;  Lindsey  v.  White,  61  S.  W.,  440;  Wusnig  v. 
State,  33  Texas,  651;  Carr  v.  State,  24  Texas  Cr.  App.,  562;  1  Greenleaf 
Evidence  (16th  ed.),  531,  555,  sec.  430,  p.  441f,  441g;  16  Am.  &  Eng. 
Ency.  Law,  315. 

KEY,  Associate  Justice. — This  is  an  action  for  damages  for  personal 
injuries,  resulting  upon  trial  in  the  court  below  in  a  verdict  and  judg- 
ment for  the  plaintiff,  and  the  defendant  has  appealed. 

One  of  the  defenses  interposed  was  contributory  negligence.  ^  At 
the  time  of  the  accident  the  plaintiff  was  about  ten  years  of  age,*  and 
the  trial  court,  over  the  defendant's  objection,  permitted  Dr.  Shelton, 
the  family  physician,  who  had  known  the  plaintiff  for  several  years, 
treated  her  for  the  injuries  complained  of,  and  described  the 
same  to  the  jury,  and  Dr.  Hale,  who  also  treated  plaintiff  for  the 
same  injuries,  and  knew  her  well,  to  testify  that  they  did  not  think 
the  plaintiff  had  the  intelligence  to  appreciate  the  danger  of  going 
on  the  street  car  track  and  not  looking  and  listening  for  a  car,  or 
the  circumspection  to  avoid  danger  that  an  adult  person  would  have. 
Counsel  for  appellant  rely  upon  Brown  v.  Mitchell,  88  Texas,  350, 
31  S.  W.,  621,  36  L.  R.  A.,  64,  and  Railway  v.  Shiflet,  94  Texas, 
131,  58  S.  W.,  945,  as  settling  the  doctrine  that  this  character  of  opin- 
ion testimony  is  not  admissible.  Counsel  for  appellee  contend  that 
the  cases  cited  are  not  analogous,  and  cite  other  cases,  claiming  that 
they  support  the  ruling  of  the  court  below.  None  of  the  cases  cited  is 
entirely  analogous  to  this  case;  but  we  have  reached  the  conclusion 
that  the  testimony  was  not  admissible.  On  the  subject  of  opinion  evi- 
dence, there  has  been  and  still  is  great  diversity  of  views  and  contra- 
riety of  rulings  among  the  various  courts  in  this  country ;  and  so  many 
exceptions  have  been  made  to  the  general  rule,  which  excludes  such 
testimony,  that  it  has  been  contended  that  there  is  no  general  rule 
excluding  such  evidence.  However,  we  approve  the  general  rule  formu- 
lated by  a  receik  and  able  textwriter:  "If  the  facts  can  be  detailed 
and  placed  before  the  jury,  so  that  the  jurors,  as  men  of  ordinary  intel- 
ligence, can  fully  understand  the  matter,  and  draw  the  proper  inferences 
and  conclusions,  and  there  is  no  necessity  for  opinion  evidence,  such  evi- 
dence, whether  the  opinion  of  an  expert  or  a  nonexpert,  is  inadmissible." 
1  Elliott  on  Ev.,  sec.  672. 

Applying  that  rule  to  this  case,  we  hold  that  the  evidence  com- 
plained of  was  not  admissible.  It  was  permissible  to  prove  the  plaintiff's 
age  and  all  other  facts  and  circumstances  necessary  to  enable  the  jury 
to  decide  whether  or  not  she  was  guilty  of  contributory  negligence. 
Persons  who  knew  her  well  might  properly  have  testified  concerning 
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her  mental  faculties;  whether  in  that  regard  she  was  a  normal  or  ab- 
normal child.  In  other  words,  it  would  have  been  permissible  for  those 
well  acquainted  with  her  to  testify  that  she  was  an  intelligent  child, 
or  the  reverse,  and  to  state  all  other  facts  that  might  aid  the  jury 
in  deciding  the  issue  of  contributory  negligence.  But  after  the  facts 
had  all  been  submitted  to  the  jury,  that  body,  as  men  of  ordinary  in- 
telligence, would  be  in  a  position  to  draw  as  correct  inferences  and 
conclusions  as  were  the  witnesses  as  to  the  matters  about  which  the 
latter  were  permitted  to  state  their  opinions.  In  addition  to  the 
authority  quoted,  see,  also.  Over  v.  Railway  (Texas  Civ.  App.),  73 
S.  W.,  537;  Railway  v.  Rippetoe  (Texas  Civ.  App.),  64  S.  W.,  1016. 

Some  other  questions  are  presented  in  appellant's  brief,  none  of  which 
is  of  such  importance  as  to  require  discussion  in  this  opinion.  They 
have  all  received  proper  consideration;  but,  failing  to  agree  with  appel- 
lants in  reference  to  any  of  them,  the  assignments  presenting  those 
questions  are  overruled. 

For  the  error  pointed  out,  the  judgment  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 

OPINION  ON  MOTION  FOR  REHEARING. 

From  the  written  argument  submitted  in  support  of  this  motion  it 
is  believed  that  appellee's  counsel  have  misconstrued  the  opinion  filed 
by  this  court  when  this  case  was  reversed.  It  was  not  there  held 
that  witnesses  should  not  be  permitted  to  state  their  opinions  con- 
cerning the  plaintiff's  mental  capacity.  On  the  contrary,  it  was  expressly 
stated  that  such  evidence  would  be  competent.  But  we  were  then, 
and  are  now,  of  the  opinion  that  the  rule  referred  to  would  not  author- 
ize a  witness,  expert  or  nonexpert  to  practically  give  the  jury  his 
opinion  as  to  whether  or  not  she  was  guilty  of  contributory  negligence. 
It  is  true  that  the  question  was  so  framed  as  to  call  for  an  opinion 
as  to  comparative  mental  capacity;  but  the  question  of  negligence  is 
one  of  comparative  conduct;  and  the  jury,  and  not  the  witness,  must 
decide  whether  or  not  particular  conduct  is  such  as  would  have  been 
exhibited  by  a  person  of  ordinary  prudence. 

The  proper  standard  of  comparison  was  not  selected,  because  the 
plaintiff,  being  a  child  only  twelve  years  of  age,  was  not  required  to 
exercise  such  care  as  would  be  required  of  an  adult.  But  if  the  proper 
standard  had  been  selected,  the  evidence  would  not  have  been  competent; 
because  it  would  have,  in  effect,  involved  the  opinion  of  the  witnesses 
as  to  whether  the  plaintiff  was  guilty  of  negligence.  After  being 
informed  by  the  testimony  as  to  the  plaintiff's  age  and  mental  condition 
(whether  normal  or  otherwise,  and  in  what  respect  abnormal)  the 
jury  will  be  as  well  qualified  as  any  witness  to  say  whether  or  not  she 
exercised  such  care  for  her  own  safety  as  would  have  been  exercised 
by  a  child  of  ordinary  prudence  of  her  age  and  mental  capacity;  and 
therefore  upon  that  question  it  is  not  competent  for  any  witness  to 
give  an  opinion.  Such  a  question  is  not  within  the  scope  of  expert 
testimony. 

LTOch  v.  Smith,  104  Mass...  54,  is  quite  similar  to  this  case,  and  it 


1906.]  I.  &  G.  X.  R.  R.  Co.  v.  Jones.  327 

was  there  held  that  the  trial  court  ruled  correctly  in  not  permitting 
witnesBes  to  state  that,  in  their  opinion,  the  plaintiff,  who  was  a  child, 
was  capable  of  exercising  ordinary  care  in  traveling  along  and  across 
the  streets. 

It  is  stated  in  the  motion  that  our  decision  is  in  conflict  with  the 
ruling  of  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  St. 
Louis  Ry.  Co.  v.  Shiflet,  56  S.  W.  Rep.,  699,  and  for  that  reason  we 
are  asked  to  certify  the  question  to  the  Supreme  Court.  The  question 
decided  in  the  Shiflet  case  was  subsequently  before  the  Supreme  Court 
and  was  decided  adversely  to  the  ruling  of  the  Court  of  Civil  Appeals 
(94  Texas,  131)  and  the  latter  decision  was  followed  by  the  Court  of 
Civil  Appeals  for  the  Fifth  District.  (84  S.  W.  Rep.,  247).  So  if  that 
case,  as  seems  now  to  be  admitted,  is  analogous  it  supports  our  ruling 
in  this  case. 

Motion  overruled. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


International  &  Qreat  Northern  Railroad  Company  et  al.  v. 

S.  P.  Jones 

Decided'  January   10,  1906. 

1. — ^Railway — Live  Stock  Shipment — Contract — ^Action. 

The  purchaser  of  cattle  to  he  delivered  f.  o.  b.  cars  at  a  station  in  Texas 
for  transportation  to  destination  in  the  Indian  Territory,  where  he  was  to  pay 
for  only  such  as  were  there  turned  out  of  the  cars,  could  upon  receiving  and 
paying  for  them  maintain  suit  against  the  railway  companies  uniting  to  com- 
plete such  transportation,  for  damages  caused  by  negligent  delay  in  transit, 
though  the  contracts  for  shipment  were  between  the  seller  and  railway  com- 
pany only,  he  being  the  owner  as  soon  as  loaded  and  the  shipment  being  for 
his  benefit,  though  he  was  not  named  in  the  contract. 

8. — Same — Calves  not  Counted  in  Sale. 

The  purchaser  of  cattle  shipped  him  by  the  seller,  though  in  his  contract 
calves  with  the  cows  were  not  separately  counted  in  estimating  the  contract 
price,  which  was  by  the  head,  could  recover  for  injury  to  or  death  of  the  calves 
by  negligence  of  the  railway,  which  had  no  interest  in  the  question  of  what 
they  had  cost  him;  the  fact  that  some  calves  died  in  transit  and  not  after 
arrival,  and  that  the  purchaser  was  to  pay  for  those  only  delivered  at  destina- 
tion, was  immaterial,  where  the  cows  only  were  counted  in  the  sale. 

8. — ^Bailways — Connecting  Lines — Pleading. 

A  petition  seeking  recovery  from  three  connecting  lines  of  railroad  for 
damages  caused  to  a  through  shipment  of  cattle  was  not  subject  to  demurrer 
for  failing  to  show  how  much  of  the  total  damage  claimed  was  due  to  the 
negligence  of  each  road  respectively. 

4. — Opinion  Evidence — ^Valne  of  and  Damage  to  Live  Stock. 

A  witness  familiar  with  cattle  and  their  value  in  a  stock  raising  country, 
not  a  cattle  market  where  market  reports  were  published,  could  give  his  opinion 
of  the  value  of  cattle  there  and  of  their  relative  values  in  good  condition  and 
a  damaged  condition. 

6. — Action— Compromise — Parties. 

Cattle  being  .sbipi)ed  by  a  seller  for  delivery  to  one  purchasing  f.  o.  b.  at 
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point  of  shipment,  but  who  was  to  pay  only  for  those  delivered  at  destination, 
the  seller  with  whom  the  carriers  nad  contracted  in  shipping  them  sued  for 
damages  by  loss  of  cattle  dying  in  transit  and  not  delivered  or  paid  for,  and 
the  buyer  for  damages  to  those  delivered.  Held,  that  a  compromise  of  his  suit 
by  the  seller,  while  both  actions  were  pending,  though  it  purported  to  satisfy 
all  damages  and  suits  arising  out  of  the  riiipment  did  not  affect  the  right  of 
the  buyer  to  recover  in  his  action. 

Appeal  from  the  District  Court  of  Hays  County.  Tried  below  before 
Hon.  L.  W.  Moore. 

S.  B.  Fisher  and  J.  E.  Tallichet,  for  appellants. — ^TJnder  the  terms 
of  the  contract  the  sale  was  not  complete  and  the  title  to  the  cattle 
did  not  pass  to  Jones  until  the  cattle  "in  good  healthy  condition  and  free 
from  blemishes,  were  counted  out  to  said  Jones  at  the  unloading  point 
in  the  Indian  Territory."  Cleveland  v.  Williams,  29  Texas,  204; 
Allen  &  Bro.  v.  Melton,  64  Texas,  218;  Goldberg  v.  Bussey,  47  S.  W. 
Bep.,  49;  Johnson  v.  State,  13  S.  W.  Bep.,  651;  Coplay  Iron  Co.  ▼. 
Pope,  108  N.  y.,  232;  Doane  v.  Dunham,  65  111.,  513;  Anderson  v. 
Crisp,  5  Wash.,  178,  31  Pac.  Bep.,  638;  Schreyer  v.  Kimball  Lumber 
Co.,  4  C.  C.  A.,  547,  54  Fed.  Bep.,  603. 

The  title  to  the  cattle  remained  in  Holmes  and  they  were  at  his 
risk  of  loss  or  damage  until  actually  received  by  Jones  at  Tuka.  The 
court  therefore  erred  in  holding  that  Jones  was  entitled  to  recover 
herein.  Cudahy  Packing  Co.  v.  Dorsey,  63  S.  W.  Bep.,  548;  Farmers^ 
&  M.  Nat.  Bank  v.  Logan,  74  IST.  Y.,  574-578;  Ward  v.  Taylor,  56 
111.,  494;  Dows  v.  Nat.  Exch.  Bank,  91  U.  S.,  631,  632;  Nat.  Bank  of 
C.  V.  Bayley,  115  Mass.,  228. 

It  being  expressly  stipulated  that  all  death  loss  in  shipping  was  to 
be  borne  by  Holmes,  it  would  appear,  conversely,  that  the  property 
to  said  cattle  was  in  Holmes  while  they  were  in  course  of  transportation, 
and  until  they  were  counted  out  of  the  cars  to  Jones  at  Tulsa.  Holmes 
having  been  the  owner  of  the  cattle  for  alleged  damage  to  which  plaintiff 
sues,  at  the  time  when  they  were  in  course  of  transportation  by  de- 
fendants, and  until  they  were  delivered  to  Jones  at  Tulsa,  his  release 
was  a  complete  bar  to  any  suit  instituted  by  Jones  or  any  subsequent 
purchaser  of  the  cattle.  Even  if  Jones  was  in  fact  the  absolute  owner 
of  the  cattle  during  the  course  of  their  transportation.  Holmes  had 
the  right  equally  with  Jones  to  sue  for  and  recover  damages  for  loss 
and  injury  sustained  by  said  cattle,  and  for  the  same  reason  to  settle, 
compromise  and  release  any  and  all  claims  for  damages  thereto.  Mis- 
souri Pac.  By.  Co.  v.  Smith,  84  Texas,  351 ;  Parks  v.  Gulf,  C.  &  S.  F. 
By.  Co.,  30  S.  W.  Bep.,  708;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Bamett, 
26  S.  W.  Bep.,  783;  Texas  &  P.  By.  Co.  v.  Klepper,  24  S.  W.  Bep., 
568. 

Even  under  plaintiff^s  theory  of  the  case.  Holmes  was  the  agent  of 
Jones,  his  undisclosed  principal,  for  whom  he  contracted  in  his  own 
name  and  as  if  for  his  own  sole  benefit,  both  in  making  the  shipment 
of  cattle  and  in  settling  and  executing  the  release  for  the  alleged  dam- 
age thereto.  And  defendants  having  paid  said  Holmes  for  all  damage 
suffered  by  said  cattle,  and  Holmes  having  released  defendants  from  any 
and  all  liability  for  loss  of  damage  to  said  cattle,  plaintiff's  remedy 
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is  against  Holmes,  who  is  not  claimed  to  be  insolvent,  and  not  against 
defendants.    Same  authorities. 

The  court  erred  in  permitting  the  witness  Martin  to  testify  as  to 
the  market  value  of  the  cattle.  Texas  &  P.  By.  Co.  v.  Crowley,  86  S.  W. 
Bep.,  342;  Southern  Pac.  By.  Co.  v.  Maddox,  75  Texas,  300. 

The  court  erred  in  permitting  the  plaintiff,  S.  P.  Jones,  to  testify  as 
to  what  was  the  market  value  of  the  cattle,  involved  herein  at  the 
time  of  their  delivery  at  Tulsa,  and  what  would  have  been  the  market 
value  of  similar  cattle  if  transported  and  delivered  with  ordinary  care 
and  in  a  reasonable  time,  because  the  evidence  not  only  failed  to  show 
that  said  witness  was  qualified  to  give  such  testimony,  but  on  the  con- 
trary did  show  that  he  was  not  so  qualified,  that  he  was  not  at  or  near 
Tulsa  for  more  than  a  month  after  the  arrival  of  the  cattle  there,  that 
there  were  no  market  reports  published  showing  the  market  at  Tulsa, 
and  that  his  testimony  as  to  said  matters  was  hearsay.  Texas  &  P. 
By.  Co.  V.  Crowley,  86  S.  W.  Bep.,  342;  Southern  Pac.  By.  Co.  v. 
Maddox,  75  Texas,  300. 

A  written  instrument,  plain,  explicit  and  unambiguous  in  its  terms 
can  not  be  construed  or  varied  by  parol  testimony,  and  the  court  there- 
fore erred  in  admitting  the  evidence  referred  to  in  the  foregoing  as- 
signments, which  tended  to  vary  the  release  executed  by  Holmes.  John- 
son V.  Morton,  67  S.  W.  Bep.,  790;  Faires  v.  Cockerell,  88  Texas,  431. 

The  court  erred  in  finding  that  the  live  stock  contracts  were  for  the 
use  and  benefit  of  Jones,  because  said  contracts  on  their  face  showed 
that  they  were  between  Holmes  and  defendants,  and  that  Jones  was  an 
absolute  stranger  thereto. 

A.  B,  Storey  and  Terrell,  Hopkins  &  Terrell,  for  appellee. 

FISHEB,  Chief  Justice. — This  is  a  suit  by  Jones  against  the 
International  &  Great  Northern  Bailroad  Company,  the  Gulf,  Colorado 
&  Santa  Fe  Bailway  Company,  and  the  St.  Louis  &  San  Francisco 
Bailway  Company,  to  recover  damages  in  the  sum  of  $6,252,  for  injuries 
'  alleged  to  have  been  sustained  by  a  shipment  of  twenty-five  cars  of 
stock  cattle  from  Millett,  Texas,  to  Tulsa,  Indian  Territory. 

The  case  was  tried  before  the  court  and  judgment  rendered  in  ap- 
pellee's favor  against  the  International  &  Great  Northern  Bailroad 
Company  for  $250;  against  the  Gulf,  Colorado  &  Santa  Fe  Bailway 
Company  for  $2,331.36,  and  against  the  St.  Louis  &  San  Francisco 
Bailway  Company  for  $2,331.36.  The  trial  court  filed  conclusions 
of  fact  and  law,  against  which  many  objections  are  urged.  A  close 
inspection  of  the  facts  in  the  record  leads  to  the  conclusion  that  the 
facts  as  found  are  in  substantial  accord  with  the  evidence.  The  findings 
are  as  follows: 

*'l.  The  plaintiff  did  purchase  from  H.  B.  Holmes  certain  cattle 
by  contract  in  writing,  dated  March  29,  1902,  which  cattle  were  to  be 
delivered  at  Millett  to  said  plaintiff  f.  o.  b.  on  cars.  Said  cattle  were 
delivered  to  plaintiff  according  to  said  contract  on  board  cars  at  Millett, 
April,  1902.  By  the  terms  of  said  contract,  plaintiff  was  to  pay  Holmes 
for  only  such  cattle  as  were  turned  out  of  the  cars  at  the  unloading 
point  in  the  Indian  Territory. 
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"2.  Of  these  cattle  so  purchased  by  plaintiff  a  certain  number 
were  shipped  from  Millett,  Texas,  to  Tulsa,  Indian  Territory,  April 
12,  1902,  over  the  connecting  lines  of  these  defendants,  the  International 
&  6.  N.  Ry.  Co.  being  the  initial  line  of  railway,  which  company  issued 
to  H.  B.  Holmes,  who  paid  the  whole  freight  to  point  of  destination 
on  said  shipment  was  for  the  use  and  benefit  of  the  plaintiff. 

"3.  Certain  of  these  cattle  were  killed  en  route  and  therefore  were 
not  paid  for  by  plaintiff,  nor  turned  out  of  the  cars  for  him. 

"4.  After  this  suit  of  Holmes  was  filed,  the  present  plaintiff  brought 
suit  for  damages  to  the  remainder  of  said  animals  in  said  shipment 

"5.  Holmes  compromised  his  suit  with  defendants,  but  after  this 
suit  of  this  plaintiff  was  instituted  and  service  procured,  and  after 
defendants  have  answered  fully  in  this  suit  through  the  same  attorneys. 

"6.  The  written  compromise  with  Holmes  did  recite  it  was  for  aU 
the  damage  of  all  suits  to  the  animals  in  said  shipment,  as  well  as 
for  all  dead  ones. 

"7.  The  pleadings"  in  the  Holmes  suit  all  showed  only  the  dead  ani- 
mals of  said  shipment  and  their  value  was  sued  for.  This  plaintiff 
(Jones)  was  no  party  to  said  suit  compromised  nor  received  any  part 
of  the  proceeds. 

"8.  Plaintiff  paid  Holmes  for  all  the  cattle  in  said  shipment,  except 
those  animals  so  killed  in  said  shipment,  and  paid  Holmes  the  freight 
of  said  shipment. 

"9.  There  were  six  hundred  and  fifty-nine  head  of  cows  and  fifty- 
seven  head  of  calves  actually  turned  out  of  the  cars  at  Tulsa,  Indian 
Territory.  There  were  three  head  of  calves  died  at  Tulsa  as  they  were 
delivered. 

"10.     There  were  about  ninety-two  hours  occupied  in  said  shipment. 

"11.  There  were  unreasonable  delays  by  all  the  defendants  in  said 
shipment,    which    constituted   negligence   by   them    respectively. 

"12.  These  unreasonable  delays  of  these  several  defendants  in  said 
shipment  are  as  follows:  By  the  International  &  G.  N.  Ry.  Co.,  5 
hours ;  by  the  Gulf,  C.  &  S.  F.  Ry.  Co.,  9  hours ;  by  the  San  Francisco 
Ry.  Co.,  27  hours.  Besides,  the  Gulf,  C.  &  S.  F.  Ry.  kept  said  cattle 
in  the  pens  of  the  company  at  Cleburne,  Texas,  several  hours  knee  deep 
in  mud. 

"13.  That  these  acts  of  negligence  proximately  and  directly  caused 
injury  to  said  cattle,  as  follows:  which  represents  the  difference  in  the 
market  value  of  said  animals  at  Tulsa  at  the  time  of  delivery  there, 
had  they  been  transported  in  a  reasonable  time,  and  the  time  they  were 
actually  delivered : 

"14.     659  cows  at  $6  per  head $3,945.00 

57  head  calves  at  $4  per  head 228.00 

3  dead  calves  at  $5  per  head 16.00 

conclusions  op  law. 

"1.  The  delivery  of  said  cattle  by  Holmes  to  plaintiff  was  at  Millett, 
Texas,  f.  o.  b.  cars  and  he  then  l)ecame  owner  thereof. 

"2.  The  hill  of  lading  of  said  shipment  of  cattle  was  for  the  benefit 
of  plaintiff. 
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"3.  That  suit  of  Holmes  for  the  dead  cows  in  the  shipment  and  the 
settlement  thereof  with  these  defendants  in  no  wise  affected  this  plain- 
tiff. 

"4.     That  this  suit  was  properly  hronght  by  this  plaintiff,  Jones, 
and  he  is  entitled  to  recover  in  this  suit  the  sum  of  the  several  sums 
as  before  stated  in  the  findings  of  fact,  with  6  percent  interest  from 
May  1,  1902. 
"5.     This  amount  to  be  recovered  is  distributed  as  follows: 

Against  the  I.  &  G.  N.  Ey.  Co $  250.00 

"  ''    Q.  C.  &  S.  P.  Ey.  Co 2331.36 

**  «    St  L.  &  S.  P.  Ey.  Co 2331.36 

Judgment  accordingly.'' 

What  has  been  said  disposes  of  all  those  assignments  that  are  directed 
against  the  findings  of  fact  as  not  supported  by  the  evidence;  but  in 
passing  we  will  notice  some  objections  that  are  raised  by  some  of  the 
assignments. 

The  eighteenth  assignment  complains  of  the  fifth  paragraph  of  the 
findings  of  fact,  wherein  the  court  states  that  the  suit  of  Holmes  was 
compromised  with  defendants  after  the  suit  of  the  plaintiff  was  insti- 
tuted, and  service  procured,  and  after  defendants  had  fully  answered 
in  the  suit  through  the  same  attorneys.  This  finding  is  substantially 
in  accord  with  the  testimony.  The  same  attorneys  that  represented 
the  appellants  in  the  suit  by  Holmes  also  represented  the  railway 
companies  in  this  case;  and  the  settlement  of  the  Holmes  controversy 
was  through  those  attorneys.  All  of  the  railway  companies  were  prop- 
erly served,  and  were  in  court  in  this  case  at  the  time  of  the  settlement 
of  the  suit  of  Holmes  against  the  appellants.  And  the  two  first  railway 
companies  named  had  at  that  time  filed  general  demurrets  and  general 
denials.  The  last  railway  company  named,  the  St.  Louis  &  San  Pran- 
cisco,  had  filed  a  motion  to  quash  citation.  The  mere  fact  that  this 
last  road  had  not  fully  answered  would  not  militate  against  the  findings 
of  the  trial  court. 

The  nineteenth  and  twentieth  assignments  of  error  complain  of  the 
findings  of  fact  and  conclusions  of  law  based  thereon,  that  the  live  stock 
contract  executed  by  Holmes  under  which  the  cattle  were  transported 
to  Tulsa,  was  for  the  use  and  benefit  of  Jones.  While  the  contract 
itself  does  not  upon  its  face  disclose  that  Jones  was  a  party  to  it,  the 
evidence  in  relation  thereto,  in  effect,  shows  that  it  was  for  the  benefit 
of  Jones,  Jones  at  the  time  being  the  owner  of  all  the  cattle  that  were 
transported  to  Tulsa,  except  those  that  might  die  en  route. 

The  twenty-first,  twenty-second  and  twenty-third  assignments  of  error 
complain  of  the  findings  that  there  were  unreasonable  delays  on  each 
of  the  roads.  There  is  evidence  which  justifies  the  findings  upon  this 
subject. 

The  twenty-fourth  assignment  complains  of  the  thirteenth  and  four- 
teenth paragraphs  of  the  findings  of  fact  relating  to  the  calves.  In 
the  purchase  of  the  cattle  by  Jones  from  Holmes,  the  calves  were  not 
counted,  but  were  thrown  in  and  went  with  the  mother  cows.  The 
court  allowed  the  appellee  damages  to  fifty-seven  head  of  the  calves. 
The  fact  that  these  calves  were  not  counted   in   the  sale,  and  were 
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thrown  in  without  cost  to  Jones,  would  not  aflfect  his  right  to  recover 
damages  inflicted  upon  them  by  the  railway  companies  in  their  trans- 
portation. Under  the  contract  of  purchase  from  Holmes,  Jones  was 
the  owner  of  the  calves. 

The  twenty-fifth  assignment  of  error  complains  of  the  findings  of  the 
court  as  to  the  item  of  $15  damages  for  three  head  of  calves,  which  it 
is  found  by  the  court  died  at  Tulsa.  The  appellants  contend  that 
this  finding  was  not  supported  by  the  testimony ;  that  the  evidence  shows 
that  they  died  en  route  and  not  at  Tulsa.  The  contract  of  purchase 
between  Jones  and  Holmes  provided  that  Jones  should  only  pay  for 
the  number  of  cattle  that  were  delivered  to  him  at  Tulsa.  Those  that 
died  en  route  were  still  to  remain  the  property  of  Holmes;  the  balance, 
under  the  contract  between  those  two  parties,  became  the  property 
of  Jones.  If  it  should  be  admitted  that  the  appellants  are  correct  in 
their  construction  of  the  evidence  that  the  three  calves  died  en  route 
and  were  not  delivered  to  Jones  at  Tulsa,  still,  we  are  of  the  opinion 
the  appellee  was  entitled  to  recover  their  value.  These  calves  went 
with  their  mothers,  and  there  is  nothing  in  the  evidence  tending  to 
show  that  the  mother  cows  did  not  reach  Tulsa,  and  were  not  tihcre 
delivered  to  Jones.  The  calves  were  thrown  in  at  the  time  of  the 
purchase,  and  became  the  property  of  Jones.  At  least,  such  would  be 
the  case  if  their  mothers  reached  Tulsa,  and  it  is  not  pretended  that 
the  cows,  the  mothers  of  these  calves,  were  not  delivered  to  Jones; 
at  least,  there  is  no  assignment  of  error  raising  the  question  that  such 
delivery  was  not  made  at  Tulsa. 

The  eighth  and  ninth  assignments  of  error  complain  of  the  action  of 
the  trial  court  in  overruling  appellants*  third  and  fourth  special  ex- 
ceptions. These  exceptions  complain  of  the  petition  on  the  ground 
that  it  did  not  allege  the  amount  of  injury  inflicted  upon  the  cattle 
by  each  of  the  railway  companies  in  their  transportation,  and  did  not 
allege  what  effect  the  acts  of  negligence  of  each  railway  had  upon 
the  cattle  in  question.  The  petition  did  allege  and  charge  all  of  the 
appellants  with  negligence  in  transporting  the  cattle,  and  alleged  the 
damages  resulting  therefrom.  This,  in  our  opinion,  was  sufBcient. 
Although  it  be  conceded  as  a  fact  that  the  shipper's  agent  accompanied 
the  transportation  of  the  cattle,  it  does  not  necessarily  follow  that  he 
could  determine  just  exactly  when  and  where  and  upon  which  road  the 
damages  "were  inflicted,  and  the  amount  thereof.  The  plaintiff  had  no 
interest  in  the  cattle  that  were  killed,  a  fact  that  possibly  could  have 
been  ascertained  by  the  agent  of  the  shipper  that  accompanied  the 
cattle  at  the  time  of  and  on  the  railway  lines  that  caused  their  death ; 
but  the  damages  here  claimed  could  not  well  have  been  ascertained 
and  determined  until  after  the  cattle  reached  Tulsa,  because  up  to  that 
time  the  effect  of  the  entire  transportation  could  not  and  would  not 
possibly  be  fully  developed.  Of  course,  the  agent  accompanying  the 
cattle  might  have  become  aware  of  acts  of  negligence  of  the  different 
lines  of  road  that  likely  had  a  tendency  to  cause  injury.  But  it  is  not 
to  be  expected  that  he  would  be  enabled  to  say  just  what  would  be  the 
result  produced  by  these  acts,  until  a  full  development  was  reached 
at  the  point  of  destination. 

The  tenth  assignment  of  error  complains  of  the  evidence  of  the 
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witness  Martin,  and  the  eleventh  assignment  complains  of  the  evidence 
of  the  witness  Jones  on  the  subject  of  the  market  value  of  the  cattle  at 
Tulsa.    We  think  the  testimony  objected  to  was  properly  admitted. 

The  twelfth,  thirteenth,  fourteenth,  fifteenth,  sixteenth  and  seventeenth 
assignments  of  error  relate  to  the  action  of  the  trial  court  in  permit- 
ting evidence  affecting  and  explaining  the  compromise  settlement  and 
contract  between  Holmes  and  the  appellants.  Several  grounds  of  ob- 
jections are  urged,  but  they  can  be  disposed  of  by  some  general  remarks, 
which  will  cover  all  the  points  presented  by  these  assignments.  The  ap- 
pellee Jones  purchased  the  cattle  from  Holmes  to  be  delivered  on  board 
of  the  cars  at  Millett  station.  These  cattle  were  to  be  transported 
to  the  unloading  point  in  the  Indian  Territory,  which  the  evidence 
shows  to  be  Tulsa;  and  there  Jones  was  to  pay  for  the  live  cattle 
that  were  there  counted  out  and  delivered,  with  the  calves  thrown 
in;  but  the  cattle  that  should  die  en  route  were  to  be  at  the  loss  of 
Holmes.  The  cattle  were  delivered  and  received  by  Jones  at  the 
point  of  destination,  less  those  that  died,  and  for  the  injuries  and  dam- 
ages sustained  to  those  cattle  so  received,  Jones  brought  this  suit.  Prior 
to  the  time  of  filing  this  suit,  Holmes  brought  a  suit  in  the  District 
Court  of  Hays  County  against  appellants  for  the  value  of  the  cattle 
that  were  killed  en  route  and  not  delivered  to  Jones.  After  Jones's  suit 
against  the  appellants  was  filed,  and  after  service  of  citation  upon  them, 
and  after  answer  filed  by  the  two  companies  first  named,  and  a  motion 
to  quash  citation  by  the  last,  Holmes  and  the  appellants  entered  into 
a  written  agreement  of  settlement  of  that  suit.  That  agreement  states 
that  it  is  in  payment  and  satisfaction  of  all  sums  and  damages  sustained 
by  Holmes  in  the  transportation  of  cattle  in  question.  The  appellee 
Jones  was  not  a  party  to  that  agreement.  The  attorneys  for  the  appel- 
lants that  effected  that  compromise  or  agreement  with  Holmes,  are 
the  same  attorneys  that  are  representing  the  appellants  in  this  case, 
and  they  knew  of  the  pendency  of  the  suit  of  Jones ;  and  we  must  con- 
clude that  they  must  have  known  the  nature  and  character  of  his  suit,  and 
the  character  of  claim  there  asserted.  Jones  merely  sued  for  damages 
sustained  to  the  cattle  that  were  delivered  to  him;  and  it  appears 
that  in  the  suit  of  Holmes  there  was  no  claim  asserted  for  the  same 
damages  that  Jones  now  claims. 

The  evidence  objected  to  in  these  assignments  substantially  establishes 
the  above  facts  as  stated.  We  are  of  the  opinion  that  this  evidence 
was  admissible.  The  contract  of  settlement  executed  by  Holmes  was 
not  binding  upon  the  appellee;  and  he,  being  a  stranger  thereto,  could 
enter  into  the  real  facts,  and  show  the  terms  and  conditions  upon 
which  that  contract  was  based.  He  was  not  and  is  not  asserting  any 
rights  under  that  contract;  and  contends  that  that  settlement  did  not 
relate  to  the  action  for  damages  that  he  was  asserting  by  reason  of  the 
fact  that  he  was  the  owner  of  the  cattle  that  were  delivered  to  him. 
While  the  verbiage  of  the  agreement  between  Holmes  and  the  railway 
companies  shows  that  it  embraces  claims  for  all  character  of  damages 
sustained  to  the  cattle,  the  facts  show  that  he  only  received  payment 
for  the  number  of  cattle  that  died  or  were  killed  during  the  course  of 
the  transportation,  and  that  was  the  extent  of  the  claim  asserted  by 
him  in  his  suit  against  the  railway  companies.     The  attorneys  who 
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effected  the  settlement  then  acting  as  the  agents  of  appellants^  knew 
this  to  be  the  case^  and  knew  that  the  suit  of  Jones  was  then  pending 
for  the  damages  here  asserted  by  him.  Such  being  the  case,  the  railway 
companies  are  in  no  position  to  assert  that  when  they  obtained  the 
settlement  from  Holmes  they  had  no  notice  of  the  right  of  Jones  as 
to  damages  for  the  cattle  injured.  The  rule  with  reference  to  prohibit- 
ing parties  to  a  contract,  in  the  absence  of  fraud  or  mistake,  from 
contradicting  or  explaining  an  imambiguous  written  agreement,  has  no 
application  in  this  case,  for  that  rule  could  not  apply  to  Jones,  who  was 
a  stranger  to  the  contract. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Peach  Riveb  Lumber  Company  v.  J.  K.  Ayers. 

Decided  January  IL  1906. 

1. — ^Assignments  of  Error — ^Bnle  81. 

Where  assignments  of  error  are  not  accompanied  by  a  statement  from  the 
record  of  the  facts  bearing  upon  the  propositions,  nor  by  any  reference  to  the 
preliminary  statement  in  the  brief  for  such  facts,  the  Appellate  Court  is  not 
required  to  consider  such  assignments. 

8.^Venne— Plea  of  PrlTilege. 

Where  the  contract  of  employment  was  made  in  the  coimty  of  plaintiff's 
residence,  and  the  contract  actually  performed  there,  suit  for  compensation  for 
the  services  rendered  may  be  brought  in  said  county  against  a  defendant  re- 
siding in  a  different  county. 

3. — Agent — ^Ratification  of  Acts  by  Principal. 

Where  a  principal,  with  knowledge  of  the  facts,  adopts  and  takes  the  benefit 
of  the  acts  of  his  agent,  even  though  unauthorized  in  the  first  instance,  he 
thereby  ratifies  the  acts  of  such  agent,  and  becomes  bound  by  the  same. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Norman  G.  Kittrell. 

Maco  &  Minor  Stewart,  for  appellant. — The  court  erred  in  overruling 
defendant's  plea  of  privilege.  Mahon  v.  Cotton,  13  Texas  Civ.  App., 
239. 

The  court  erred  in  holding  defendant  bound  by  the  acts  of  Vidor. 
Smith  v.  Sublett,  28  Texas,  169;  Williams  v.  Moore,  24  Texas  Civ. 
App.,  405;  Mechem  Agency,  sec.  186;  Fitzhugh  v.  Franco-Texas  Land 
Co.,  81  Texas,  311;  Green  v.  Hugo,  81  Texas,  457;  Franco-Texan  Land 
Co.  v.  McCormick,  85  Texas,  420;  Twelfth  St.  Mkt,  Co.  v.  Jackson, 
102  Pa.  St.,  269. 

Wilson  &  Dabney,  for  appellee. — ^The  court  had  jurisdiction  because 
the  action  arose  in  whole  or  in  part  in  Harris  County,  in  that:  (a) 
The  contract  was  made  in  Harris  County  by  a  corporation;  (b)  it 
was  intended  to  be  performed  in  Harris  County  and  was  performed  in 
that  county  in  whole  or  in  part ;  (c)  it  was  breached  in  Harris  County 
in  whole  or  in  part.     Upon  either  ground,  one  party  to  the  contract 
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being  a  corporation,  it  was  suable  in  Harris  County.  Western  Wool 
Commission  Company  v.  Hart,  20  S.  W.  Kep.,  131;  The  Equitable 
Mortgage  Company  v.  Weddington,  2  Texas  Civ.  App.,  373;  Merchants 
and  Planters  Oil  Co.  v.  Seeligson,  4  Wilson,  sec.  206. 

A  corporation  is  bound  by  the  acts  of  its  agents  (though  prohibited 
by  its  bylaws,  of  which  the  other  party  has  no  notice)  especially  when 
acted  upon,  and  benefit  is  received;  or  where  the  agent  has  been  perform- 
ing such  services  for  the  corporation;  or  where  he  has  apparent  au- 
thority. Houston  &  T.  C.  Ey.  v.  Hill,  63  Texas,  384;  Martin  v.  Webb, 
110  U.  S.  Rep.,  7;  Co-operative  Edition,  vol.  28,  p.  49;  Eastern  Man- 
ufacturing Co.  V.  Brenk,  73  S.  W.  Rep.,  538;  Dysart  v.  Missouri,  K.  &  T. 
Ry.,  122  Eed.,  229;  Current  Law,  vol.  3,  pp.  85,  86,  87,  88;  2  Beach 
on  Modem  Law  of  Contracts,  par.  998,  also  note  2,  p.  1269,  and  par. 
999;  Campbell  v.  Pope,  10  S.  W.  Rep.,  189. 

REESE,  Associate  Justice. — This  is  a  suit  by  J.  K.  Ayers  against 
the  Peach  River  Lumber  Company,  brought  in  the  District  Court  of 
Harris  County,  to  recover  $1,500  alleged  to  be  the  reasonable  value 
of  services  rendered  by  Ayers,  a  real  estate  broker  or  agent,  in  connection 
with  the  purchase  by  the  defendant  company  of  the  standing  timber 
on  the  John  Cole  league  of  land  in  Montgomery  County.  It  is  al- 
leged in  the  petition  that  the  services  were  rendered  by  Ayers  at  the 
special  instance  and  request  of  the  lumber  company  acting  through  its 
agent,  C.  S.  Vidor,  who  was  duly  authorized  to  act  for  the  company 
in  the  premises,  and  that  his  acts  were  fully  ratified  and  confirmed  by 
the  lumber  company,  with  full  knowledge  of  the  facts.  The  contract  is 
alleged  to  have  been  made  with  Ayers  by  Vidor  in  the  city  of  Houston, 
Harris  County,  and  it  is  alleged  that  the  cause  of  action  arose,  either 
wholly  or  in  part,  in  said  Harris  County. 

Defendant  filed  the  statutory  plea  of  privilege  to  be  sued  in  Qalveston 
County,  the  county  of  its  domicile,  where  it  has  its  principal  office 
and  place  of  business,  denying  specifically  that  the  cause  of  action 
or  any  part  thereof  arose  in  Harris  County,  or  that  it  had  an  agent 
or  local  representative  in  said  county.  The  plea  was  full  and  suffi- 
cient, denying  specifically  the  alleged  exceptions  under  which  the  suit 
was  brought  in  Harris  County,  and  venue  claimed  there. 

Defendant  also  denied  generally  the  allegations  of  plaintiff's  peti- 
tion, and  particularly  the  authority  of  Vidor  to  act  for  the  lumber 
company  as  alleged  by  the  petition;  the  ratification  of  his  acts  by  the 
company;  that  the  purchase  was  brought  about  by  the  acts  of  Ayers; 
and  the  value  of  the  services  as  alleged. 

The  case  was  tried  by  the  court  without  a  jury  and  judgment,  ren- 
dered for  Ayers  for  $750,  from  which  the  lumber  company  appeals. 

The  material  facts  are  substantially  as  follows:  Appellant  is  a 
corporation  having  its  principal  office  and  place  of  business  in  Galveston 
County,  and  at  the  time  of  the  filing  of  this  suit  had  no  local  agent 
or  representative  in  Harris  County.  The  president,  vice-president,  and 
secretary  and  treasurer  lived  in  Galveston  County.  C.  S.  Vidor  was  the 
secretary  and  treasurer  of  the  company.  Appellee  Ayers  was,  at  the  time 
of  the  transactions  forming  the  basis  of  the  suit,  a  real  estate  agent, 
living  and  doing  business  in  the  city  of  Houston,  Harris  County,  Texas. 
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Tn  September,  1903,  C.  S.  Vidor,  the  secretary  and  treasurer  of  appel- 
lant, went  to  see  Ayers  at  his  office  in  Houston  and  engaged  his  services 
or  assistance  in  buying  from  the  owner,  the  Seaboard  Lumber  Com- 
pany, who  were  nonresidents  of  the  State,  the  timber  on  the  John  Cole 
league  of  land  in  Montgomery  County.  Vidor  was  in  fact  trying  to 
buy  the  timber  for  the  appellant.  Peach  River  Lumber  Company.  There 
was  no  express  agreement  between  Vidor  and  appellee  as  to  compensa- 
tion for  his  services  in  bringing  about  a  sale  of  the  timber.  Ayers  at 
once  got  into  communication  with  the  officers  of  the  Seaboard  Lumber 
Company  and  numerous  letters  and  telegrams  were  sent  by  him  to 
said  company  in  an  endeavor  to  effect  a  purchase  of  the  timber.  Vidor 
was  at  all  times  cognizant  of  the  fact  that  appellee  was  engaged  in 
the  work  of  effecting  a  purchase  of  the  timber,  and  was  acting  in  his 
interest,  or  that  of  his  company,  in  doing  so.  The  evidence  leads  to 
the  conclusion  that  Vidor  supposed  and  intended  that  appellee  should 
be  paid  for  his  services  by  appellant,  although  there  was  no  express 
agreement  as  to  such  compensation.  The  result  of  appellee^s  efforts 
was  that  Frost,  a  representative  of  the  Seaboard  Lumber  Company, 
came  to  Texas,  looked  over  the  land  in  company  with  appellee,  and  then 
went  to  Galveston,  w^here  a  sale  and  purchase  of  the  timber  was  effected 
between  Frost,  acting  for  the  Seaboard  Company,  and  Miller,  vice- 
president,  and  Vidor,  secretary  and  treasurer  of  the  appellant  company, 
for  the  price  of  $30,000.  There  is  no  doubt  that  this  result  was  directly 
brought  about  by  appellee,  who  was  at  all  times  acting  for  and  in  the 
interest  of  Vidor,  who  was  acting  for  the  appellant  company. 

Our  conclusion  from  the  evidence  is  that  Vidor,  as  secretary  and  treas- 
urer of  the  company,  had  no  express  or  implied  general  authority  to 
bind  the  company  by  a  contract  with  appellee  employing  him  as 
a  real  estate  agent  or  broker  to  bring  about  a  purchase  of  the  timber, 
for  compensation  to  be  paid  by  appellant,  but  the  evidence  leads  to  the 
conclusion,  and  we  find  as  a  fact,  that  the  company  through  Miller,  its 
vice-president,  who  did  have  such  authority,  at  least  in  connection  with 
Vidor,  under  the  bylaws  of  the  company,  knew  of  appellee^s  employment 
by  Vidor  and  ratified  and  approved  it,  and  with  knowledge  of  appellee's 
connection  with  the  transaction  in  the  interest  and  for  the  benefit  of 
the  appellant  company,  accepted  the  benefits  of  appellee's  services  and 
consummated  the  purchase  thus  brought  about  by  his  efforts. 

The  evidence  further  shows  to  our  minds  that  Miller  and  Vidor  both 
expected  that  some  compensation  would  be  demanded  by  appellee  and 
should  be  paid  by  the  appellant. 

Appellant's  first  and  second  assignments  of  error  are  addressed  to 
the  action  of  the  court  in  overruling  the  plea  of  privilege. 

Appellee  objects  to  th<*  consideration  of  these  assignments  on  the 
ground  that  the  assignments  are  not  accompanied  by  any  statement 
from  the  record  of  the  facts  bearing  upon  the  propositions,  nor  by 
any  reference  to  the  preliminary  statement  in  the  brief,  for  such  facts, 
as  required  by  rule  31  for  the  Court  of  Civil  Appeals.  For  this  reason 
we  are  not  required  to  consider  the  assignments. 

If  these  assignments  properly  presented  the  point  relied  upon  by 
appellant  they  could  not  be  sustained.  The  plea  of  privilege  was 
properly  overruled  on  the  ground,  as  found  by  tiie  trial  court,  that 
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the  cause  of  action  upon  which  the  suit  was  brought  arose,  at  least  in 
part,  in  Harris  County.  (Western  Wool  Co.  v.  Hart,  20  S.  W.  Eep., 
131;  Equitable  Mortgage  Co.  v.  Weddington,  2  Texas  Civ.  App.,  373, 
21  S.  W.  Rep.,  577.)  Ayers  lived  in  Harris  County;  the  contract  was 
made  there,  and  was,  by  Ayers,  actually  performed  there.  It  must 
have  been  in  the  contemplation  of  Vidor  that  Ayers*  part  of  the  con- 
tract would  be  performed  in  Harris  County. 

Appellant,  if  liable  at  all,  is  liable  upon  the  implied  contract  for 
compensation  arising  from  the  employment  of  appellee  by  Vidor,  and 
its  ratification  and  adoption  by  the  authorized  officer  of  the  company. 
This  ratification  relates  back  to  the  beginning  of  the  transaction  binding 
appellant  as  though  Vidor  had  been  fully  authorized,  by  force  of  the 
legal  maxim,  Omnis  ratihabitio  retrotrahitur  et  mandato  priori  equipa- 
ratur. 

Having  employed  appellee  to  assist  in  bringing  about  a  purchase  of 
the  timber,  the  law  will  imply  a  contract  to  pay  reasonable  compensation 
for  such  services.  As  this  action  of  Vidor  was  for  the  benefit  of  ap- 
pellant, who  afterwards  with  knowledge  of  the  fact  of  appellee's  em- 
ployment by  Vidor  and  his  services  in  bringing  about  the  sale,  ratified 
and  adopted  it  and  took  the  benefit  of  such  services,  appellant  became 
bound  by  this  implied  contract. 

Taking  the  evidence  as  a  whole  it  leaves  no  doubt  that  appellee  was 
working  entirely  in  the  interest  of  appellant  and  was  trying  to  get  the 
timber  on  the  most  favorable  terms  for  the  purchaser.  This  seems 
to  have  been  fully  understood  by  Vidor  and  by  the  owners  of  the 
timber.  There  does  not  seem  to  be  any  ground  for  any  belief  on  the 
part  of  Miller  or  Vidor  that  the  Seaboard  Company  was  liable  to 
appellee  for  compensation,  or  that  in  fact  appellee  had  in  any  way 
acted  for  the  Seaboard  Company  in  the  transaction.  It  is  clear  from 
the  testimony  that  appellee  was,  as  found  by  the  trial  court,  the  pro- 
curing cause  of  the  purchase.  He  was  not  employed  to  buy  the  timber 
for  a  stipulated  price,  but  simply  to  render  his  services  in  bringing 
about  a  sale,  which  he  did,  thus  carrying  out  his  part  of  the  contract. 

The  trial  court  found  that  Vidor  contemplated  that  appellee  would 
charge,  and  would  be  entitled  to,  commissions  or  compensation  for  his 
services,  and  this  finding  is  fully  supported  by  the  evidence  and  this 
seems  to  have  also  been  Miller's  understanding  as  shown  by  the  testi- 
mony of  Frost  as  to  what  was  said  at  the  time  of  the  consummation 
of  tiie  sale,  with  regard  to  appellee's  commissions.  It  is  conceded 
that  under  the  bylaws  of  the  company,  Miller,  as  vice-president,  in 
connection  with  Vidor,  as  secretary  and  treasurer,  had  full  authority 
to  bind  the  company  in  the  matter  in  controversy.  The  court  also 
found,  upon  sufficient  evidence,  that  $750  was  reasonable  compensation 
for  appellee's  services,  for  which  amount  judgment  was  rendered. 

There  was  no  error  in  admitting  evidence  as  to  Avers'  employment 
by  Vidor  and  his  services  thereunder,  as  set  out  in  appellant's  tenth  as- 
signment. Such  testimony  was  indispensable  as  a  basis  for  appellee's 
claim  that  the  contract  was  ratified  by  appellant,  and  was  therefore 
admissible  notwithstanding  Vidor's  want  of  authority  originally,  if 
in  fact  he  was  not  so  authorized. 
Vol.  XLI.  Civil— 22. 
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All  of  the  findings  of  fact  of  the  trial  court  appear  to  us  to  be  fully 
supported  by  the  evidence. 

This  disposes  of  all  the  material  propositions  advanced  by  appel- 
lant. 

We  find  no  error  in  the  judgment  of  the  trial  court,  which  is  there- 
fore affirmed. 


Writ  of  error  refused. 


Affirmed, 


H.  C.  Fergusox  ft  al..  Relators,  v.  M.  P.  Kelly,  District  Clerk, 

Respondent. 

Decided  January   13,  1906. 

Statement  of  Pacts — Official  Stenog^rapher — Construction  of  Act. 

The  Act  of  the  29th  Legislature  providing  for  official  stenographers  for 
the  courts  does  not  repeal  any  other  law  relating  to  the  preparation  of  state- 
ments of  fact  in  appealed  eases.  It  is  only  in  those  cases  where  one  of  the 
parties  to  the  suit  requests  the  stenographer  to  make  a  transcript  of  the  oral 
evidence  and  has  such  transcript  signed  and  approved  by  the  judge  and  filed 
among  the  papers  of  the  cause,  that  it  can  be  used  as  the  statement  of  facts 
on  appeal.  If  neither  party  requests  such  transcript,  the  appellant  would  have 
the  right  to  have  prepared  and  filed  a  statement  of  facts  under  the  rules  of 
practice  heretofore  prescribed,  and  it  would  be  the  duty  of  the  clerk  to  copy 
such  statement  into  the  transcript  for  appeal. 

Original  proceeding  for  mandamus  to  Denton  County. 

S,  M,  Bradley  and  H,  C.  Ferguson,  for  relators. 

M.  F.  Kelly,  in  pro.  per. 

SPEER,  Associate  Justice. — This  is  an  original  application  to  this 
court  by  relators  for  a  writ  of  mandamus  to  respondent  as  district  clerk 
of  Denton  County  to  compel  such  clerk  to  deliver  to  relators  a  transcript 
of  the  proceedings  in  a  cause  tried  in  the  District  Court  of  Denton 
County,  in  which  relators  had  perfected  their  appeal  to  this  court, 
to  which  petition  the  respondent  makes  answer  in  effect  that  he  has 
prepared  and  tendered  to  relators,  and  now  here  tenders  to  them,  a 
transcript  in  all  respects  complete,  save  that  it  does  not  contain  a 
copy  of  the  statement  of  facts  proved  upon  the  trial  of  the  case.  It 
is  shown  by  respondent  that  there  is  an  acting  official  stenographer 
for  the  District  Court  of  Denton  County,  and  that  upon  the  trial  of  the 
case  in  the  District  Court  such  stenographer  reported  the  testimony 
and  has  at  all  times  since  been  willing  and  ready  to  prepare  and  deliver 
to  relators  or  their  attorneys  a  statement  of  facts  therein,  but  that 
no  demand  or  request  therefor  has  ever  been  made.  It  is  also  disclosed 
in  respondent's  answer  that  a  statement  of  facts  has  been  prepared 
and  approved  by  the  Honorable  D.  E.  Barrett,  the  presiding  judge. 
The  real  controversy,  which  is  whether  or  not  respondent  should  include 
in  the  transcript  the  statement  of  facts  prepared  and  filed  by  the 
district  judge,  involves  a  construction  of  the  Act  of  the  Twenty-ninth 
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Legislature  providing  for  a  statement  of  facts  of  the  oral  evidence  in 
a  case  to  be  made  up  by  an  official  stenographer  to  the  court.  Acts 
Twenty-ninth  Legislature,  page  219.  Those  sections  of  the  Act  perti- 
nent to  this  inquiry  are: 

"Section  3.  It  shall  be  the  duty  of  the  official  stenographer  to  attend 
all  sessions  of  the  court,  to  take  full  stenographic  notes  of  the  oral 
evidence  offered  in  every  case  tried  in  said  court,  together  with  all 
objections  to  the  admissibility  of  testimony,  the  rulings  of  the  court 
thereon,  and  all  exceptions  taken  to  such  rulings ;  to  preserve  all  official 
notes  taken  in  said  court  for  future  use  or  reference,  and  to  furnish 
either  party  to  the  suit  a  transcript  of  all  of  said  evidence  or  other 
proceedings,  upon  the  payment  to  him  of  the  compensation  hereinafter 
provided. 

"Section  4.  When  such  transcript  is  made  at  the  request  of  either 
party  to  the  suit,  said  stenographer  shall  file  a  duplicate  copy  thereof 
among  the  papers  of  the  case,  and  it  shall  be  made  the  duty  of  the  court, 
if  the  transcript  be  found  to  be  correct,  to  approve  the  same ;  provided, 
however,  before  approving  the  same  it  shall  be  submitted  to  the  inter- 
ested parties  for  any  objections  thereto,  and  such  objections,  if  found 
to  be  material  and  well  founded,  shall  be  allowed.  If  said  transcript 
is  thus  approved  and  signed  by  the  judge,  the  same  shall  be  filed 
among  the  papers  of  said  cause,  and  become  a  record  therein,  but  not 
to  be  recorded. 

"Section  5.  In  case  an  appeal  is  taken  from  the  judgment  rendered 
in  said  case,  said  original  stenographer's  transcript  shall  be  sent  up  as 
the  record  of  said  cause  as  the  report  of  the  testimony  therein,  the 
cost  of  such  transcript  paid  by  either  party  to  be  taxed  against  the  party 
losing  on  such  appeal;  and  no  other  record  of  said  testimony  shall  be 
sent  upon  appeal ;  provided,  any  original  documentary  evidence,  sketches, 
maps,  plats  or  other  matters  introduced  in  evidence,  and  if  embraced 
in  the  stenographer's  report,  may  be  made  a  part  of  the  record  of  said 
cause  by  written  direction  of  the  court,  which  may  be  sent  up  in  the 
original  form  if  requested  by  either  party  to  the  suit,  or  transcribed 
by  the  clerk  with  other  parts  of  the  record  therein;  provided,  that  in 
any  case  where  such  stenographic  transcript  is  not  made,  this  act 
shall  not  apply.'* 

While  section  3  seems  to  make  it  imperative  upon  the  official  sten- 
ographer to  attend  all  sessions  of  the  court  and  to  take  full  stenographic 
notes  of  the  oral  evidence  offered  in  every  case  tried  in  said  court,  yet 
the  next  succeeding  section  contemplates  that  it  is  only  when  a  trans- 
cript is  made  at  the  request  of  one  of  the  parties  to  the  suit,  and 
such  transcript  has  been  found  to  be  correct  and  approved  by  the  court, 
that  the  same  is  entitled  to  be  filed  among  the  papers  of  the  cause 
and  to  become  a  record  therein.  In  section  5  it  is  seen  that  in  any 
case  where  such  stenographic  transcript  is  not  made  this  act  shall  not 
apply.  Now,  it  is  clear  from  the  answer  herein  that  no  transcript  of 
the  oral  evidence  has  been  made  by  the  official  stenographer,  although 
it  is  shown  that  she  has  at  all  times  been  ready  and  willing  to  furnish 
such  transcript.  Neither  party  has  applied  for  it,  and  by  the  terms 
of  section  5  the  Act  under  consideration  does  not  apply  to  this  case. 
By  what  law,  then,  is  it  to  be  governed?    The  Act  in  question  in  no 
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way  purports  to  repeal  any  other  law  upon  the  statute  books  relating 
to  the  preparation  of  statements  of  fact  in  appealed  cases,  and  we  find 
nothing  to  indicate  that  the  method  therein  prescribed  for  preparing 
transcripts  of  oral  evidence  was  intended  to  be  exclusive  of  all  others 
in  all  cases.  On  the  contrary,  as  we  construe  the  Act,  it  contemplates 
no  change  in  the  original  practice  save  in  those  cases  where  one  of  the 
parties  to  the  suit  requests  the  stenographer  to  make  a  transcript  of 
the  oral  evidence,  and  has  such  transcript  signed  and  approved  by  the 
judge  and  filed  among  the  papers  of  such  cause.  If  neither  party  re-* 
quests  such  transcript,  the  appellant  would  have  the  right  to  have  pre- 
pared and  filed  a  statement  of  facts  under  the  rules  of  practice  heretofore 
prescribed,  and  it  would  be  the  duty  of  the  clerk  to  copy  such  statement 
of  facts  in  the  transcript  of  the  proceedings.  We  therefore  hold  under 
the  above  facts  that  it  was  and  is  the  duty  of  respondent  to  prepare 
and  deliver  to  relators  a  transcript  of  the  proceedings,  including  a 
copy  of  the  statement  of  facts  prepared  by  the  district  judge  in  the  case 
tried  in  the  District  Court  out  of  which  this  application  arose. 
Writ  of  mandamus  is  therefore  awarded  as  prayed  for. 

Mandamus  awarded. 


Port  Worth  and  Denver  City  Railway  Company  v.  J.  W.  Oarling- 

TON   ET  AL. 

Decided  January  13,  1906. 

Teftlmony  Baied  on  Xemorandum. 

Where  a  witness  testified  in  answer  to  cross-interrogatoriea  that  he  had 
no  independent  recollection  of  the  facts  testified  to  by  him  aside  from  the  record 
made  by  him  at  the  time,  which  record  it  was  his  duty  to  make,  and  which 
he  knew  to  be  correct;  that  he  could  not  swear  to  the  facts  inquired  about  in- 
dependently of  the  record,  but  knowing  his  record  to  be  correct  he  was  willing 
to  Hwear  to  the  facts  therein  contained,  the  deposition  was  properly  excluded 
on  the  objection  that  the  record  was  the  best  evidence. 

Appeal  from  the  County  Court  of  Montague  County.  Tried  below 
before  Hon.  Geo.  S.  March. 

Hpoonts  &  Thompson  and  Marshall  Spoonts,  for  appellant. — ^Where  a 
witness  testifies  that  he  is  using  a  written  record  to  refresh  his  memory, 
the  testimony  is  not  secondary  in  character  and  should  be  admitted. 
Flato  V.  Brod,  37  Texas,  735;  Houston  &  T.  C.  Ry.  Co.  v.  Burke,  55 
Texas,  342;  Faver  v.  Bowers,  33  S.  W.  Rep.,  132. 

John  Speer,  for  appellee  Garlington. — ^When  the  witness  is  unable 
to  state  that  he  has  an  independent  recollection  of  the  subject  matter 
about  which  he  is  attempting  to  testify,  he  should  not  be  permitted 
to  pretend  to  "refresh  his  memory*'  from  memoranda  or  books,  and  then 
to  give  as  his  testimony  what  such  memoranda  or  books  show.  He  may  re- 
fer to  any  instrument  or  other  object  for  the  purpose  of  refreshing  his 
memory,  but  must  testify  from  his  own  recollection  as  refreshed  by  ref- 
erence to  such  data.  Flato  v.  Brod,  37  Texas,  735;  Houston  &  T.  C. 
Ry.  Co.  V.  Burke,  55  Texas,  342 ;  Faver  v.  Bowers,  33  S.  W.,  132  (all 
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cited  by  appellant) ;  Watson  v.  Boswell,  61  S.  W.  Rep.,  407;  Shrouder 
V.  State,  49  S.  E.  Rep.,  702;  State  v.  Aspara,  37  So.  Rep.,  883  (113 
La.,  440);  Eatman  v.  State,  37  So.  Rep.,  576;  Volusia  Co.  Bank  v. 
Bigelow,  33  So.  Rep.,  704;  Commonwealth  v.  Burton,  67  N.  E.  Rep., 
479;  Coxe  v.  Milbrath,  86  N.  W.  174  (110  Wis.,  499);  Ascheim  v. 
Levinsohn,  91  N.  Y.  Sup.,  157;  Kirschner  v.  Hirschberg,  90  N.  Y.  Sup., 
351;  McCarmith  v.  Qubner,  90  N.  Y.  Sup.,  1073. 

STEPHENS,  Associate  Justice. — Witness  Connelly  testified  by 
deposition  to  the  condition  of  appellee's  horses  when  they  were  trans- 
ferred from  the  Fort  Worth  &  Denver  City  Railway  to  the  Texas  & 
Pacific  Railway  at  Fort  Worth,  he  being  the  business  foreman  of  the 
latter  company  at  its  stockyards  in  Fort  Worth.  In  answer  to  cross- 
interrogatories,  he  stated  that  he  had  no  recollection  of  the  horses 
aside  from  the  record  made  at  the  time  they  were  handled  by  him, 
which  record  it  was  a  part  of  his  duty  to  make  and  he  knew  to  be  cor- 
rect, and,  while  he  stated  that  he  used  the  record  to  refresh  his  memory, 
he  further  stated  that  he  could  not  say  that,  independent  of  the  record, 
he  could  swear  to  the  facts  inquired  about,  but,  knowing  his  record  was 
correct,  he  was  willing  to  swear  to  all  that  he  had  stated  in  his  answer. 
The  deposition  was  excluded  on  the  objection  that  the  answers  to  cross- 
interrogatories  showed  that  the  witness  knew  nothing  except  what  the 
record  showed,  and  that  the  record  was  the  best  evidence  of  what  it 
contained,  and  to  this  ruling  error  is  assigned. 

The  question  thus  raised  has  often  been  considered  by  courts  and 
text  writers,  and,  while  difference  of  opinion  still  exists,  we  think  the 
weight  of  authority,  and  of  reason  as  well,  sustains  the  ruling  com- 
plained of.  The  true  view  seems  to  be  that  a  writing  which  fails  to 
refresh  the  memory  of  a  witness,  but  which  he  knows  to  be  a  correct 
transcript  of  a  fact  known  to  him  when  the  writing  was  made,  and  since 
forgotten,  is  thus  made  an  essential  part  of  his  testimony,  and  when  the 
oral  testimony  of  the  witness  is  offered  in  proof  of  such  fact  the  opposite 
party  may  require  the  production  of  the  writing,  especially  in  view  of  the 
right  to  cross-examination.  For  a  valuable  discussion  of  the  rule  and 
the  authorities,  see  the  opinion  of  Supreme  Court  of  Connecticut  in 
Curtis  V.  Bradley,  28  L.  R.  A.,  145),  See,  also,  1  Wigmore  on  Evi- 
dence, sees.  749,  753  and  754,  where  the  question  is  exceptionally  well 
treated.  (See,  also,  Jones  on  Evidence,  sets.  877-886,  and  Indirect  and 
Collateral  Evidence  (Gillett),  sec.  186.)  The  question  of  the  applica- 
tion of  the  rule  where  the  original  writing  can  not  be  produced  is  not 
presented  to  us,  and  is,  therefore,  not  discussed,  but  is  treated  in  the 
authorities  above  cited.  (See,  also,  Missouri,  K.  &  T.  Ry.  v.  Dil worth, 
67  S.  W.  Rep.,  88,  and  Sayles  v.  Bradley  &  Metcalf  Co.,  49  S.  W.  Rep., 
209,  92  Texas,  406.) 

The  court  did  err,  however,  as  between  the  two  defendants,  in  giving 
special  charge  number  1,  requested  by  the  Texas  &  Pacific  Railway  Com- 
pany, as  to  which  there  does  not  seem  to  be  any  controversy. 

The  judgment  will  be  affirmed  in  favor  of  the  appellee,  Garlington, 
but,  for  the  error  pointed  out,  will  be  reversed,  and  the  cause  remanded, 
on  the  issue  between  the  two  railway  companies. 

Affirmed  in  part  and  reversed  in  part 
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Abilene  Cotton  Oil  Company  et  al.  v.  C.  Anderson. 

Decided  January   13,  1906. 

1 . — Corporation — ^Vice-Principal — Fellow  Servant. 

The  general  manager  of  a  corporation  to  whom  is  entrusted  the  complete 
control  of  a  business  is  the  representative  of  the  roaster,  and  is  not  a  fellow 
servant  with  the  employes  engaged  in  the  actual  operation  of  its  business,  and 
this  is  the  case  whether  such  manager  has  the  power  to  employ  and  discharge 
said  employes  or  not. 

2. — Purchase  of  One  Corporation  by  Another — ^Liability  for  Debts. 

The  fact  that  one  corporation  purchases  the  plant  and  assets  of  another 
does  not  necessarily  and  of  itself  make  the  purchasing  corporation  liable  for 
the  debts  of  the  sold-out  corporation. 

Appeal  from  the  District  Court  of  Taylor  County.  Tried  below  be- 
fore Hon.  J.  H.  Calhoun. 

Legett  &  Kirhy,  for  Abilene  Cotton  Oil  Co. — The  fact  that  one  serv- 
ant is  superior  in  grade  to  another  does  not  render  the  common  master 
responsible  for  the  negligence  of  the  superior  servant  unless  the  latter 
has  been  intrusted  with  the  power  to  employ  and  discharge.  Young  v. 
Hahn,  96  Texas,  99 ;  Campbell,  Receiver,  v.  Cook,  86  Texas,  630 ;  Dallas 
V.  Gulf,  C.  &  S.  F.  Railroad,  61  Texas,  196. 

"Where  there  is  no  reason  to  expect  it,  and  no  knowledge  in  the  per- 
son doing  the  wrongful  act,  that  such  a  state  of  things  exists  as  to 
render  the  damage  probable,  if  injury  does  result  to  a  third  person,  it 
is  generally  considered  that  the  wrongful  act  is  not  the  proximate  cause 
of  the  injury."    Texas  &  Pac.  Ry.  v.  Reed,  88  Texas,  448. 

Hardwicke  &  Hardwicke,  for  Continental  Oil  &  Cotton  Co. — Even  if 
it  be  the  law  that,  by  consolidation  or  amalgamation  of  corporations, 
each  becomes  responsible  for  the  debts  of  the  other,  yet  in  a  case  where 
one  corporation  purchases  part  of  the  assets  of  another  corporation,  and 
there  is  no  contract  to  pay  the  debts  of  the  selling  corporation,  the  pur- 
chasing corporation  is  not  liable  for  the  debts  of  the  selling  corpora- 
tion. Island  City  Savings  Bank  v.  Sachtleben,  6?  Texas,  424;  Eddy  v. 
Hinnant,  82  Texas,  354;  Dallas  Co.  v.  Maddox,  31  S.  W.  Rep.,  702; 
Williams  v.  Texas  Mid.  Ry.  Co.,  55  S.  W.  Rep.,  130;  Texas  Cen.  Ry.  Co. 
V.  Lyons,  34  S.  W.  Rep.,  362 ;  Texas  State  Fair  Assn.  v.  Caruthers,  29  S. 
W.  Rep.,  48. 

D.  G,  Hill  and  J.  M.  Wagstaff,  for  appellee. — W.  B.  Guitar  having 
general  authority  in  and  about  the  mill,  and  not  being  in  the  same 
grade  of  employment  as  appellee,  he  was  not  a  fellow  servant  with  ap- 
pellee. Waxahachie  Cotton  Oil  Company  v.  McLain.  66  S.  W.  Rep., 
227. 

The  new  corporation  would  take  the  assets  of  the  old  corporation 
charged  with  a  lien  for  the  payment  of  the  debts  of  the  old  corporation. 
Clark  and  Marshall  on  Corporations,  vol.  2,  p.  995,  sec.  342  i;  Cook  on 
Corporations,  vol,  2,  p.  1581,  sec.  6'3o. 
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SPEER,  Associate  Justice. — C.  Anderson,  an  employe  of  the  Abi- 
lene Cotton  Oil  Company,  sued  that  company  and  the  Continental  Oil 
&  Cotton  Company  to  recover  damages  for  personal  injuries  sustained 
through  the  negligence  of  W.  B.  Guitar,  assistant  general  manager  of 
the  Abilene  Cotton  Oil  Company.  The  two  companies  pleaded  the  gen- 
eral denial,  assumption  of  the  risk,  that  W.  B.  Guitar,  through  whose 
negligence  plaintiff  was  injured,  was  a  fellow  servant  with  him,  and 
contributory  negligence.  There  was  a  verdict  and  judgment  in  plain- 
tiff^s  favor  against  both  companies,  and  in  favor  of  the  Continental 
Oil  &  Cotton  Company  over  against  the  Abilene  Cotton  Oil  Company. 
Both  defendants  have  appealed,  and  ask  for  revision  of  errors  committed 
by  the  trial  court. 

The  following  charge,  which  is  attacked  by  appellants,  indicates  the 
most  important  question  of  law  presented  for  determination :  "If  you 
believe  from  the  evidence  that  W.  B.  Guitar  was  assistant  general  man- 
ager of  the  Abilene  Cotton  Oil  Company  at  the  time  the  plaintiff  was 
injured,  if  he  was  injured,  and  that  as  such  assistant  general  manager 
the  said  W.  B.  Guitar  had  general  authority  in  and  about  the  Abilene 
Cotton  Oil  Company's  mill,  and  was  authorized  to  direct  how  the  work 
should  be  done  about  the  said  mill,  and  that  said  W.  B.  Guitar,  while 
acting  as  the  assistant  general  manager  of  said  company,  opened  the 
feeding  appliances  of  the  cake  mill  and  increased  the  feed  of  said  mill, 
and  that,  by  reason  of  said  opening  of  said  feeding  appliance  and  in- 
creasing the  feed  of  the  cake  mill,  the  machinery  of  said  mill  was  over- 
loaded; and  if  you  further  believe  that  the  acts  of  said  W.  B.  Guitar, 
if  any,  in  opening  the  feed  appliances  of  the  cake  mill,  if  he  did,  and 
increasing  the  feed  of  said  mill,  if  he  did,  under  the  circumstances  of 
the  case  were  acts  of  negligence  on  the  part  of  said  W.  B.  Guitar,  and 
that  by  reason  of  the  same  the  said  machinery  was  overloaded,  and  the 
cross-head  of  the  engine  propelling  said  machinery  was  broken,  causing 
the  said  engine  to  be  wrecked  and  the  steam  to  escape,  whereby  the 
plaintiff  was  knocked  dbwn,  burned  and  scalded  on  various  parts  of  his 
body,  as  alleged  in  his  pleading  in  this  case;  and  if  you  further  find  that 
the  action  of  the  said  W.  B.  Guitar,  in  opening  and  increasing  the  feed 
of  said  cake  mill,  if  he  did  do  it,  was  at  the  time  unknown  to  the  plain- 
tiff, and  was  the  proximate  cause  of  the  plaintiff's  injuries,  if  any,  you 
will  find  for  the  plaintiff,  and  assess  his  damages  as  hereinafter  di- 
rected.^' Upon  this  assignment  is  predicated  the  proposition  that  the 
fact  that  one  servant  is  superior  in  grade  to  another  does  not  render  the 
common  master  responsible  for  the  negligence  of  the  superior  servant, 
unless  the  latter  has  been  entrusted  with  the  power  to  employ  and  dis- 
charge such  inferior  servant.  But  we  can  not  assent  that  this  proposi- 
tion is  of  general  application.  In  support  of  a  reversal  upon  this 
point  we  are  cited  to  the  cases  of  Young  v.  Hahn  (96  Texas,  99),  Camp- 
hell,  Receiver,  v.  Cook  (86  Texas,  630),  Dallas,  v.  Gulf,  C.  &  S.  F.  Ry. 
Co.  (61  Texas,  196).  But,  while  these  cases,  and  a  great  many  others 
in  this  State,  as  to  that,  do  hold  that  mere  difference  in  the  grade  of 
employment,  or  the  fact  that  one  servant  is  the  foreman  or  boss  of  an- 
other, does  not  take  them  out  of  the  general  rule  of  the  common  law 
upon  the  subject,  unless  such -foreman  or  boss  has  been  entrusted  with 
the  power  to  employ  and  discharge,  none  of  them  is  authority  for  the 
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proposition  that  a  general  manager  of  a  corporation  is  not  its  vice- 
principal,  whether  he  actually  exercises  the  power  to  employ  and  dis- 
charge or  not.  The  rule  that  a  master  is  not  liable  to  his  servant  for 
injuries  inflicted  upon  him  by  the  negligence  of  a  fellow  servant  is 
based  upon  the  conception  that  the  servant,  in  entering  the  service  of 
the  master,  takes  upon  himself  the  risk  of  injuries  thus  received  through 
the  negligence  of  his  colaborers.  But  if  the  person  at  default,  or 
through  whose  negligence  an  injury  is  received,  be  the  master  himself, 
or  his  agent  or  representative,  then  the  rule  has  no  application,  and  lia- 
bility attaches.  The  real  query  in  such  a  case  is,  whether  or  not  the 
offending  party  at  the  time  represents  tlie  master,  and  in  determining 
this  question  as  between  inferior  servants,  it  has  often  been  made  to  de- 
pend upon  whether  or  not  he  has  the  power  to  employ  and  discharge  the 
injured  servant,  the  presence  of  such  power  being  conclusive  that  such 
person  is  the  vice-principal  or  the  alter  ego  of  the  master.  Such  are 
the  cases  above  referred  to,  but  it  by  no  means  follows  from  this  that 
there  can  be  no  vice-principal  without  the  exercise  of  such  power  to 
employ  and  discharge.  It  can  not  be  denied  that  if  the  master  himself 
were  guilty  of  negligence  resulting  in  injury  to  an  employe,  such  serv- 
ant ought  to  recover,  and  where  the  master  abdicates  the  control  of  his 
business  in  favor  of  a  general  manager,  whose  similar  act  of  negligence 
results  in  a  like  injury,  a  recovery  ought  also  to  be  allowed  upon  the 
most  obvious  principles.  A  corporation,  such  as  appellants,  can  only 
act  through  agents,  and  where  its  business  is  under  the  complete  control 
of  a  general  manager,  and  by  his  negligence  an  injury  results  to  an  em- 
ploye, the  doctrine  of  fellow  servants  is  foreign  to  the  case.  The  gen- 
eral manager,  to  whom  is  entrusted  the  complete  control  of  a  business, 
is  necessarily  the  representative  of  the  master,  and  in  no  sense  a  co- 
laborer  or  fellow  servant  with  the  employes  engaged  in  the  actual  opera- 
tion of  its  business.  Such  seems  to  be  the  holding  of  the  English  courts 
and  of  the  courts  of  this  country  generally.  (See  2  Labatt's  Master 
and  Servant,  paragraphs  526-631.) 

Whatever  errors  may  have  been  committed  by  the  trial  court  in  de- 
fining the  character  of  risks  assumed  by  appellee  in  entering  the  service 
of  appellant  Abilene  Cotton  Oil  Company,  the  same  are  harmless  under 
the  facts  of  this  case,  for  obviously  he  did  not  assume  the  risk  of  being 
injured  through  the  negligence  of  his  employer's  manager.  We  will 
not  pause  to  consider  whether  the  charge  is  abstractly  correct  or  not. 
We  think  the  evidence  fs  sufficient  to  show  that  W.  B.  Guitar  was  the 
assistant  general  manager  of  appellant  Abilene  Cotton  Oil  Company, 
having  authority  and  control  over  its  business,  including  the  power  to 
direct  and  control  appellee,  and  that  his  negligence  proximately  caused 
appellee  to  sustain  the  injuries  described  in  his  petition.  As  to  the 
appellant  Abilene  Cotton  Oil  Company  the  judgment  is  therefore  af- 
firmed. 

The  following  agreed  facts  and  testimony  indicate  the  connection  of 
the  Continental  Oil  &  Cotton  Company  with  this  case:  "It  is  hereby 
agreed  between  the  plaintiff  and  defendants  in  this  suit  that  in  March, 
1904,  the  Continental  Oil  &  Cotton  Company  acquired  the  entire  plant 
of  the  Abilene  Cotton  Oil  Company,  and  practically  all  of  its  assets,  and 
that  the  Abilene  Cotton  Oil  Company  has  assets  of  only  small  value. 
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and  that  the  stockholders  of  the  Abilene  Cotton  Oil  Company  were  paid 
for  the  plant  one-half  in  stock  and  one-half  in  bonds  of  the  Continental 
Oil  &  Cotton  Company,  and  the  majority  in  number  and  amount  of 
stockholders  in  the  Continental  Oil  &  Cotton  Company  were  the  ma- 
jority in  number  and  amount  in  Abilene  Cotton  Oil  Company;  the 
amount  of  property  acquired  by  the  transfer  to  Continental  Oil  &  Cot- 
ton Company  exceeded  $50,000.  That  the  capital  stock  of  the  Abilene 
Cotton  Oil  Company  was  $40,000,  and  that  the  capital  stock  of  the  Conti- 
nental Oil  &  Cotton  Company  is  $100,000,  all  subscribed  and  paid  in. 
**John  Guitar  testified:  *The  Continental  Oil  &  Cotton  Company 
acquired  the  plant  and  other  property  referred  to  in  the  agreement 
heretofore  set  out  by  purchase  from  Abilene  Cotton  Oil  Company.  Con- 
tinental Oil  &  Cotton  Company  did  not  assume  the  debts  or  obligations 
or  liabilities  of  Abilene  Cotton  Oil  Company.  It  now  owns  the  plant, 
and  much  other  property,  under  purchase  from  Abilene  Cotton  Oil 
Company.  It  also  owns  much  property  not  acquired  from  Abilene  Cot- 
ton Oil  Company.  There  are  stockholders  in  Continental  Company  that 
were  not  stockholders  in  Abilene  Cotton  Oil  Company,  nor  are  all  the 
stockholders  in  Abilene  Cotton  Oil  Company  stockholders  in  Continental 
Company.' "  Upon  this  testimony  appellant,  the  Continental  Oil  & 
Cotton  Company,  was  entitled  to  an  instruction  in  its  favor.  Appellee 
declared  that  the  two  corporations  "are  one  and  the  same,"  but  other- 
wise pleaded  the  facts  as  contained  in  the  above  agreement.  The  agree- 
ment, however,  does  not  support  the  allegation  of  identity  of  the  two 
companies.  If  it  did,  the  judgment  against  the  Continental  Oil  &  Cot- 
ton Company  would,  of  course,  be  authorized,  but,  since  the  evidence 
makes  a  case  merely  of  the  Abilene  Cotton  Oil  Company's  selling  out 
to  the  Continental  Oil  &  Cotton  Company,  and  in  which  the  latter 
company  in  no  way  assumed  the  debts  of  the  former,  we  know  of  no 
principle  that  would  authorize  the  judgment  entered  in  this  case. 
Whatever  may  be  the  remedies  of  a  creditor  of  the  selling  out  company 
under  such  circumstances,  clearly  a  personal  judgment  against  the  pur- 
chasing company  is  not  one  of  them.  (Island  City  Sav.  Bank  v.  Sach- 
tleben,  67  Texas,  420;  Eddy,  Receiver,  v.  Hinnant,  82  Texas.  354; 
Dallas  C.  T:  Ey.  Co.  v.  Maddox,  31  S.  W.  Rep.,  702;  Williams  v.  Texas 
Mid.  R.  R.  Co.,  55  S.  W.  Rep.,  130;  1  Thompson  on  Corporations,  sec. 
263 ;  2  Cook  on  Stock  and  Stockholders,  sec.  669 ;  2  Morawetz  on  Private 
Corporations,  sec.  811.  As  to  the  appellant  Continental  Oil  &  Cotton 
Company,  the  judgment  is  therefore  reversed  and  here  rendered  in  its 
favor. 

Affirmed  in  part,  and  reversed  and  rendered  in  part. 

Writ  of  error  refused. 
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G.  W.  Staxford  v.  Wright  &  Green. 

Decided  January  13,  1906. 

1. — Quantum  Xemit — ^Pleading — Evidence — Charge. 

It  is  error  for  the  court  by  its  charge  to  authorize  a  verdict  upon 
quantum  meruit  when  neither  the  pleading  nor  the  evidence  presents  such  issue. 

2. — ^Pleading: — ^Evidence— Charge. 

Where  the  pleading  alleged  a  contract  to  pay  plaintiffs  $100  per  section 
for  locating  defendant  upon  school  land,  and  the  evidence  showed  that  either 
this  amount  was  to  be  paid  in  cash,  or  $75  in  cash  and  the  use  of  the  land 
for  a  certain  period,  it  was  not  error  for  the  court  to  ehaige  the  jury  to  find  for 
plaintiffs  if  they  believed  from  the  evidence  that  plaintiffs  made  a  proposition 
to  defendant  to  locate  him  upon  school  land  at  $75  per  section,  subject  only  to 
the  condition  that  said  land  suited  defendant,  and  plaintiffs  performed  their 
part  of  the  contract,  and  said  lanc^  did  suit  defendant  and  the  same  was  awarded 
to  him  by  the  State. 

Appeal  from  the  County  Court  of  Fisher  County.  Tried  below  be- 
fore Hon.  J,  D.  Barker. 

Woodruff  &  Hughes,  for  appellant. — It  is  error  for  the  court  to 
charge  the  jury  .hypotheticaljy  upon  a  state  of  facts  not  pleaded  by  the 
plaintiff,  and  not  in  evidence,  where  such  charge  may,  and  most  prob- 
ably did,  induce  the  jury  to  find  according  to  such  assumed  hypothesis. 
The  charge  should  always  be  limited  by  and  correspond  with  the  plead- 
ings and  evidence  in  the  case.  Yarborough  v.  Tate,  14  Texas,  483; 
Dodd  V.  Arnold,  28  Texas,  100;  Texas  &  Pac.  By.  Co.  v.  Avery,  33  S. 
W.  Rep.,  705. 

Wright  &  Green,  for  appellee. — When  an  express  contract  is  suflS- 
ciently  plead  by  the  plaintiffs,  as  they  understood  it,  and  they  then  al- 
lege that,  acting  upon  the  faith  and  understanding  of  such  contract, 
they  performed  service  for  the  defendant  reasonably  worth  the  demand, 
and  that  such  services  were  accepted  and  acted  upon  by  the  defendant, 
the  pleading  sufficiently  alleges  an  implied  contract.  Schulz  v.  Schir- 
mer,  49  S.  W.  Rep.,  346 ;  West  v.  Clerk,  28  Texas  Civ.  App.,  1. 

SPEER,  Associate  Justice. — The  appellees,  as  plaintiffs  below, 
filed  suit  against  appellant  to  recover  the  sum  of  $200  alleged  to  be 
due  them  upon  a  contract  for  services  rendered  in  locating  defendant 
on,  and  securing  awards  to  be  made  to  him  for,  certain  school  lands  in 
Andrews  County,  Texas.  Upon  a  trial  in  the  County  Court,  to  which 
court  the  case  had  been  appealed  from  the  Justice's  Court,  there  was 
a  verdict  and  judgment  in  favor  of  plaintiffs  for  the  amount  sued  for. 
The  defendant  Stanford  has  appealed. 

Appellant's  third  assignment  of  error,  complaining  of  the  second 
paragraph  of  the  court's  charge,  must  be  sustained.  *  The  charge  reads : 
"But  if  you  believe  from  the  evidence  that  there  was  no  express  con- 
tract between  plaintiffs  and  the  defendant,  but  you  *ould  further  find 
that  plaintiffs  did,  at  the  special  instance  and  request  of  the  defendant, 
render  such  service  for  the  defendant  as  to  enable  him  to  secure  from 
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the  State  of  Texas  the  awards  of  said  four  sections  of  land,  then  in 
such  case  you  will  iSnd  for  the  plaintiffs  such  sums  of  money  as  you 
find  from  the  evidence  such  services  were  reasonably  worth."  The 
complaint  is  that  this  charge  submitted  an  issue  not  raised  by  the 
pleadings  or  the  evidence.  We  are  inclined  to  the  view  that  the  plead- 
ings do  not  make  a  case  of  quantum  meruit,  but  in  any  event  it  is 
quite  clear,  we  think,  the  evidence  does  not  raise  such  issue.  Appel- 
lees' testimony  makes  a  case  of  an  express  contract  to  pay  a  specified 
sum  for  locating  appellant  upon  public  school  land.  Appellant's  testi- 
mony, viewed  in  the  light  most  favorable  to  the  verdict^  is  to  the  effect 
that  he  made  an  express  contract  with  appellees,  and  neither  testifies 
to  anything  which  would  tend  to  show  that  appellant  sought  the  serv- 
ices of  appellees  under  such  circumstances  as  to  raise  an  implied  prom- 
ise to  pay  them  the  reasonable  value  therefor.  Indeed,  appellant's  tes- 
timony goes  to  show  that  he  did  not  understand  that  he  was  to  pay 
appellees  anything  whatever,  but  that  he,  in  common  with  appellee 
Wright  and  a  number  of  other  persons,  was  to  go  to  Andrews  and 
Gaines  Counties,  and  there  be  located  on  public  school  lands  through 
other  agents,  to  whom  they  were  to  pay  the  fees  for  being  located. 

The  fourth  assignment  of  error  is  to  the  same  effect  as  the  third, 
and,  for  like  reasons,  will  also  be  sustained. 

The  first  assignment  complains  of  the  following  charge:  "You  are 
further  charged  that  a  contract  is  incomplete  as  long  as  one  of  the 
parties  has  the  right  to  accept  or  reject  the  proposition;  but  if  you  be- 
lieve from  the  evidence  that  plaintiffs  made  a  proposition  to  defendant 
to  locate  defendant  upon  State  school  land  at  $75  per  section,  subject 
only  to  the  condition  that  said  land  suited  defendant,  and  you  further 
believe  that  defendant,  acting  upon  such  proposition,  inspected  said 
land,  and  that  said  land  did  suit  defendant,  and  that  defendant  did 
secure  awards  of  said  land  from  the  State  of  Texas,  you  will  find  for 
the  plaintiffs."  While  the  pleadings  did  declare  upon  a  contract  to  pay 
$100  per  section,  yet  the  evidence  indicates  that  this  amount  was  to  be 
paid  either  in  cash,  or  the  sum  of  $75  cash  and  "the  use  of  the  grass  on 
the  land,"  until  a  specified  time.  With  this  exception  the  charge  seems 
to  present  the  case  fairly,  as  made  by  the  pleadings  and  the  evidence. 
It  is  true  appellant  testified  that  the  land  did  not  suit  him,  but  over 
against  this  statement  is  the  fact  that  he  actually  settled  upon  the  land 
and  obtained  awards  for  the  same.  Under  this  state  of  the  evidence  i' 
was  proper  to  submit  to  the  jury  whether  or  not  the  land  suited  hin^ 
this  being,  under  all  the  evidence,  the  sole  condition  of  his  promise 
to  pay. 

For  the  error  of  the  court  in  submitting  the  issue  of  appellee's  right 
to  recover  upon  a  quantum  mermt,  the  judgment  is  reversed  and  the 
cause  remanded  for  another  trial. 

Reversed  and  remanded. 


348  Texas  Civil  Appeals  Reports,  Vol.  41.       [January, 


Fort  Worth  and  Rio  Grande  Railway  Company  et  al.  v.  C.  M. 

Cauble. 

Decided  January  13,  1906. 

1. — ^Aeeonnt  Sales — ^Hearsay  Testimony. 

In  a  suit  for  damages  to  a  shipment  of  cattle  the  following  interrogatory 
was  propounded  to  the  salesman  who  sold  said  cattle  at  Kansas  City:  "Please 
make  and  attach  to  your  answers  a  true  and  correct  copy  of  the  account  of 
sales  showing  the  number  of  cattle  sold;  to  whom  sold;  the  price  for  which 
they  were  sold;  their  weight  and  total  receipts,  and  mark  in  some  way  for 
identification,  stating  the  same  is  true  and  correct."  To  which  he  answered: 
**I  have  attached  to  my  answers  a  true  and  correct  copy  of  the  account  sales 
showing  the  data  requested.  I  will  sign  my  name  in  full  across  account  sales 
so  that  I  may  be  able  to  identify  it."  He  was  then  asked:  "If  you  weighed 
said  cattle,  give  their  weights."  He  answered :  "Cattle  were  weighed  by  the 
Kansas  City  Stock  Yards  Company,  disinterested  parties.  Account  sales  will 
show  their  weights."  Held,  the  account  sales  should  have  been  excluded  as 
hearsay. 

8. — Sales  of  Cattle — ^Evidence — Stock  JoumaL 

Where  a  stock  journal  of  the  date  on  which  plaintiff's  cattle  were  sold 
was  admitted  in  evidence  and  contained  an  account  of  cattle  sold  on  that  day, 
giving  weights  and  prices,  but  did  not  indicate  with  any  certainty  that  plain- 
tiff's cattle  were  included  in  said  sales,  the  admission  in  evidence  of  said  journal 
did  not  render  harmless  the  admission  of  hearsay  testimony. 

Appeal  from  the  County  Court  of  Shackelford  County.  Tried  below 
before  Hon.  J.  M.  Chism. 

C.  H,  Yoakum  and  A.  A,  Clarke,  for  appellants. — An  account  of 
sales  made  to  a  consignor  of  goods  by  his  consignee  is  res  inter  alias 
acta,  and  is  mere  hearsay  as  to  the  carrier  in  a  suit  by  the  consignor 
against  the  carrier.  International  &  G.  N.  Ry.  Co.  v.  Startz,  8  Texas 
Ct.  Rep.,  615  (Sup.  Ct.) ;  Texas  &  Pac.  Ry.*v.  Birdwell,  12  Texas  Ct. 
Rep.,  931  (4th  Dist.),  see  conclusion  of  opinion  on  rehearing  on  p.  933; 
Texas  &  Pac.  Ry.  v.  Leggett,  12  Texas  Ct.  Rep.,  919,  cited  in  the  opin- 
ion on  rehearing  in  the  Birdwell  case  above  cited;  Bonedin  v.  Atlantic 
Rice  Mills  Co.,  12  Texas  Ct.  Rep.,  834. 

Thomas  L.  Blanton,  for  appellee. — ^Where  an  account  of  sales  rendered 
the  owner  by  the  selling  agent  is  introduced  in  connection  with  such 
agent's  personal  testimony,  and  such  agent  testifies  that  he  personally 
sold  the  cattle,  and  that  such  account  shows  the  true  and  correct  weights 
of  same,  their  number,  to  whom  sold  and  the  price  received  by  him  for 
same,  such  account  is  admissible.  Texas  &  Pac.  Ry.  Co.  v.  Birdwell,  86 
S.  W.  Rep.,  1067. 

SPEER,  Associate  Justice. — Appellee  sued  appellants  to  recover 
damages  alleged  to  have  been  sustained  by  him  on  account  of  negli- 
gence in  handling  two  cars  of  cattle,  consisting  of  forty-seven  cows, 
twelve  yearling  heifers  and  fourteen  veal  calves,  shipped  from  Albany, 
Texas^  to  Kansas  City,  Missouri.    There  was  a  trial  before  a  jury,  re- 
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suiting  in  a  verdict  and  judgment  in  favor  of  appellee  for  $429.64, 
from  which  judgment  this  appeal  has  been  perfected. 

Upon  the  trial  the  appellee  introduced  in  evidence  the  depositions 
of  the  witness  A.  W.  McCowen,  who  testified  that  he  was  the  salesman 
of  the  Lee  Livestock  Commission  Company,  and  that,  as  such  salesman, 
he  sold  the  cattle  involved  in  this  case  on  June  8,  1904,  at  Kansas  City, 
Missouri.  The  following  interrogatory  was  propounded  to  him:  "4. 
Please  make  and  attach  to  your  answers  a  true  and  correct  copy  of  the 
account  of  sales,  showing  the  number  of  cattle  sold ;  to  whom  sold ;  the 
prices  for  which  they  were  sold;  their  weight  and  total  receipts,  and 
mark  in  some  way  for  identification,  stating  the  same  is  true  and  cor- 
rect." To  this  he  answered:  "I  have  attached  to  my  answers  a  true 
and  correct  copy  of  the  account  of  sales  showing  the  data  requested.  I 
will  sign  name  in  full  across  account  of  sales,  so  that  I  may  be  able  to 
identify  it."  He  was  then  asked:  "5.  If  you  weighed  said  cattle, 
give  their  weights."  He  answered :  "Cattle  were  weighed  by  the  Kan- 
sas City  Stockyards  Company,  disinterested  parties.  Account  of  sales 
will  show  their  weights."  These  interrogatories  and  answers  were  read 
in  evidence,  and  appellee,  over  the  objections  of  appellant,  was  allowed 
to  read  in  evidence  to  the  jury  the  copy  of  the  account  sales  referred 
to  by  the  witness.  We  think  it  quite  clear  that  the  account  sales  can 
not  be  treated  as  original  evidence  in  this  case,  but  is  subject  to  the 
objection  that  it  is  hearsay  testimony.  (International  &  G.  N.  E.  R. 
Co.  V.  Startz,  8  Texas  Ct.  Bep.,  615.)  This  case  does  not  fall  within 
the  well-recognized  rule  that  memoranda,  made  at  or  about  the  time 
a  transaction  takes  place,  are  admissible  in  evidence  where  it  is  shown 
that  the  witness  then  knew  the  statements  contained  in  the  paper  to  be 
true.  In  such  a  case,  while  witness  may  not  be  able  to  testify  from 
memory,  yet  the  instrument  itself,  when  accompanied  by  his  testimony 
to  the  above  effect,  possesses  such  evidentiary  force  as  is  now  recognized 
by  nearly  all  the  courts  throughout  the  country.  Here,  however,  the 
witness  McCowen  does  not  undertake  to  say  that  the  account  sales 
within  his  knowledge  presented  a  true  and  accurate  statement  of  the 
matters  contained  in  it,  but  only  that  the  paper  attached  to  bis  answers 
is  a  true  and  correct  copy  of  the  original,  and  that  it  shows  the  data 
called  for  in  the  interrogatory.  The  evidence  should  have  been  ex- 
cluded. 

Since  the  case  must  be  reversed  for  the  error  above  discussed,  it  is 
not  necessary  for  us  to  decide  whether  or  not  appellants'  fifth  assign- 
ment of  error  presents  reversible  error.  We  will  remark,  however,  that 
it  is  extremely  doubtful  if  there  is  sufficient  evidence  to  show  the  mar- 
ket value  of  the  cattle  on  June  6,  the  day  when  it  is  alleged  they  should 
have  reached  their  destination  and  been  sold. 

It  is  insisted  by  appellee  that  the  cause  should  not  be  reversed  for 
the  admission  of  illegal  testimony  as  to  weights  and  prices,  for  the  rea- 
son that  these  items  were  indisputably  shown  by  other  testimony,  and 
in  this  connection  we  are  cited  to  a  list  of  sales  contained  in  the  Daily 
Drovers'  Telegram  of  June  8,  showing,  among  others,  forty-six  cows 
belonging  to  appellee,  giving  their  weights  and  prices.  While  the  list 
also  contains  an  account  of  sales  of  heifers  and  calves,  there  is  nothing 
to  indicate  with  any  degree  of  certainty  that  appellee's  heifers  and 
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calves  were  iucluded.    Neither  tlie  number,  weight  nor  price  corresponds 
with  appellee's  cattle. 

For  the  error  discussed,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


A.  B.  McPadden  v.  Missouri^  Kansas  and  Texas  Railway  Company 

OP  Texas  et  al. 

Decided  January  13,  1906. 

1.— Hniianoe— LiabUity. 

Where  it  is  proved  that  a  nuisance  actually  exists,  the  person  responsible 
therefor  can  not  escape  liability  by  showing  that  he  exercised  ordinary  care 
to  prevent  it.  Negligence  is  not  an  essential  fact  to  be  considered  in  deter- 
mining liability. 

2. — Same — ^Human  Agency. 

Where  a  nuisance  is  charged,  no  recovery  can  be  had  unless  the  injury  can 
be  attributed  to  the  act  of  man  rather  than  natural  causes,  and  in  order  to 
make  a  nuisance  it  must  be  shown  that  it  is  the  result  of  human  agency  in 
some  form. 

3. — Conoorring  Hnisanoes. 

If  the  defendant  company  created  a  nuisance  by  causing  water  to  collect 
and  stand  in  holes  and  ditches  on  its  right  of  way,  and  there  were  similar  nui- 
sances at  the  same  time  near  plaintiff's  residence  in  no  manner  caused  by  the 
defendant,  and  the  two  combined  resulted  in  the  injuries  complained  of,  the 
company  would  be  liable  for  the  portion  of  the  injuries  which  resulted  from 
the  nuisance  created  by  it. 

4. — Notioe  of  Nuiiance. 

The  plaintiff  offered  to  testify  that  some  time  before  filing  suit  he  told  a 
section  boss  and  a  station  agent  of  the  defendant  that  the  right  of  way  ad- 
joining his  premises  was  in  bad  condition;  that  there  was  stagnant  water  and 
rotting  weeds  on  the  same,  and  asked  to  have  same  cleaifed  up.  Held,  admissible 
for  the  purpose  of  showing  notioe  to  defendant  that  plaintiff  claimed  he  was 
being  injur^  by  the  condition  of  defendant's  right  of  way. 

5. — ^notion  for  Hew  Trial — Filing  in  Due  Time— When  not  Necessary. 

Assignments  of  error  based  upon  the  insufficiency  of  the  evidence  to  support 
the  verdict  will  pot  be  considered  on  appeal  unless  specified  in  a  motion  for 
new  trial.  But  in  regard  to  the  ruling  of  the  court  upon  exceptions  to  the 
pleadings,  the  admission  of  evidence,  and  in  the  giving  and  refusing  instruc- 
tions a  different  rule  prevails.  Having  once  acted  upon  the  matters  last  men- 
tioned it  is  not  to  be  presumed  that  the  judge  will  change  his  ruling,  and  hence 
in  order  to  appeal  from  such  action  it  is  not  necessary  that  it  be  made  ground 
for  new  trial.  Such  assignments  will  be  considered  on  appeal,  though  the 
motion  for  new  trial  was  not  filed  in  due  time. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
Hon.  0.  L.  Lockett. 

Ivy  &  Derden,  for  appellant. — ITiat  the  court  erred  in  its  charge  in 
making  plaintiff's  right  to  recover  depend  on  the  fact  of  negligence  on 
the  part  of  the  railroad  company  in  causing  or  permitting  the  nuisance, 
cited:  City  of  Fort  Worth  v.  Crawford,  74  Texas,  407;  Locket  v.  Fort 
Worth  Ry/Co.,  14  S.  W.  Rep.,  564;  Fort  Worth  &  D.  C.  Ry.  Co.  v. 


1906.]  McFadden  v.  M.  K.  &  T.  Ry.  Co.  of  Texas.  351 

Scott,  2  App.  Civ.  Cas.,  sec.  142;  21  Am.  &  Eng.  Ency.  of  liaw,  688, 
689,  892 ;  Dobbins  v.  Missouri,  K.  &  T.  By.  Co.,  91  Texas,  65. 

That  the  defendant  company  would  be  liable  even  though  other 
causes  concurred  with  the  nuisance  created  by  it  to  bring  about  or  pro- 
duce the  injuries :  Gonzales  v.  City  of  Galveston,  84  Texas,  3 ;  Missouri 
Pac.  Ey.  Co.  v.  Somers,  78  Texas,  439;  San  Antonio  &  A.  P.  Ry.  Co. 
V.  Qwynn,  4  App.  Civ.  Cas.,  sec.  220,  2  App.  Civ.  Cas.,  sec.  142;  Wood 
on  Nuisances,  sec.  830. 

That  the  testimony  of  the  plaintiff,  as  to  notice  to  defendant  com- 
pany, was  admissible:  Fort  Worth  &  D.  .C.  Ry.  Co.  v.  Measles,  81 
Texas,  474. 

T.  S.  Miller  and  Ramsey  &  Odell,  for  appellee. — The  appellant  hav- 
ing failed  to  file  in  the  trial  court,  within  the  time  required  by  law,  a ' 
motion  for  a  new  trial,  he  can  not  now  be  heard  to  complain,  on  appeal, 
of  the  action  of  the  trial  court  in  rendering  judgment  against  him. 
Rev.  Stats.,  art.  1373;  Gonzales  v.  Adoue,  h^  S.  W.  Rep.,  550;  Ald- 
ridge  v.  Mardoff,  32  Texas,  207;  Gill  v.  Rodgers,  37  Texas,  628;  Linn 
V.  Le  Compte,  47  Texas,  440. 

Except  for  the  violation  of  a  statutory  duty,  a  railroad  company  is 
liable  for  damages  caused  by  water  accumulating  or  standing  on  its 
right  of  way  only  when  it  has  failed  to  exercise  ordinary  care  to  pre- 
vent such  a  condition;  and  there  being  no  evidence  of  any  failure  on 
the  part  of  the  defendant  company  to  furnish  sufficient  culverts,  ditches, 
sluices,  openings,  etc.,  such  as  the  natural  lay  of  the  land  in  controversy 
required  for  the  necessary  drainage,  the  court  did  not  err  in  requiring 
the  jury  to  find  that  the  defendant  had  been  guilty  of  negligence  in  the 
respects  mentioned  in  order  to  entitle  the  plaintiff  to  recover. 

The  appellant  in  his  petition  having  alleged  and  sought  to  recover 
on  the  theory  that  the  appellee  railway  company  had  been  guilty  of 
negligence  in  causing  and  permitting  an  alleged  accumulation  of  stag- 
nant water  on  its  right  of  way,  the  court  did  not  err  in  the  second  para- 
graph of  its  charge  to  the  jury  in  submitting  to  the  jury  the  issue  and 
question  as  to  whether  or  not  it  was  guilty  of  negligence  in  this  respect, 
and  the  appellant  can  not  complain  of  the  action  of  the  court  in  so 
doing. 

TALBOT,  Associate  Justice. — Appellant  brought  this  suit  to  re- 
cover of  appellee,  the  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas,  damages  alleged  to  have  been  sustained  by  him  on  account  of  a 
nuisance  claimed  to  have  been  created  by  the  railway  company  by  per- 
mitting water  to  stand  and  become  stagnant  on  its  right  of  way  near 
appellant's  homestead.  It  was  alleged  in  substance,  among  other  things, 
that  appellant  and  his  family  resided  on  their  homestead  premises,  situ- 
ated immediately  east  of  and  adjacent  to  the  right  of  way  of  defendant 
railway  company;  that  said  defendant's  railway  along  and  near  appel- 
lant's homestead  is  laid  on  an  artificial  embankment,  which  is  its  road- 
bed ;  that  said  embankment  and  roadbed  are  constructed  in  such  a  man- 
ner as  to  interrupt  the  natural  flow  of  water,  which  runs  over  the  ad- 
joining lands  and  on  and  over  said  right  of  way;  that  said  railway 
company  had  negligently  failed  to  construct  in  said  roadbed  such  cul- 
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verts,  and  supply  its  right  of  way  with  such  ditches,  as  the  natural 
lay  of  the  land  required  for  the  drainage  of  said  lands  and  right  of 
way.  It  was  further  alleged,  in  effect,  that  there  was  an  excavation  or 
ditch  on  the  right  of  way  of  defendant  railway  company  near  appel- 
lant's homestead  about  eight  feet  wide;  that  the  railway  company  had 
permitted  weeds,  grass  and  vegetation  to  grow  and  stand  upon  said 
right  of  way  near  to  and  in  said  ditch,  and  had  permitted  and  caused 
the  sewage  and  water  from  the  Home  Ice  Company's  plant  and  the 
Hill  County  Mill  and  Elevator  Company's  plant,  located  in  the  city  of 
Hillsboro,  to  be  conducted  to  its  right  of  way,  and  flow  over  same  and 
into  said  ditch  and  excavation;  that  because  of  said  roadbed,  insuffi- 
cient culverts  and  ditch,  said  water  was  obstructed  and  diverted  from 
its  natural  course,  caused  to  accumulate  and  stand  on  said  right  of  way, 
become  stagnant,  produced  many  mosquitoes,  and  emitted  noisome,  un- 
wholesome and  offensive  gases  and  odors  and  malarial  poisons,  causing 
injury  and  much  sickness  to  himself  and  family,  and  depreciating  the 
rental  value  of  his  property.  Appellee  railway  company  pleaded  a  gen- 
eral denial,  and  specially,  that  if  any  water  stood  in  the  ditch  or  on  its 
right  of  way  at  any  of  the  times  referred  to  in  appellant's  petition,  and 
which  is  alleged  to  have  caused  injury  to  him,  the  same  was  water  dis- 
charged into  said  ditch  and  on  its  right  of  way  from  the  Home  Ice 
Company's  plant  and  factory,  owned  and  operated  by  the  estate  of 
George  Walters,  deceased,  with  Lewis  Habberzettle  as  administrator, 
and  the  Hill  County  Mill  and  Elevator  Company's  plant,  located  in  the 
city  of  Hillsboro,  Texas;  that  if  appellant  was  damaged  in  any  of  the 
respects  alleged  in  his  petition,  such  damage  was  caused  by  and  due  to 
the  negligence  of  the  owners,  operators  and  agents  of  said  Home  Ice 
Company  and  Mill  and  Elevator  Company.  Said  companies,  and  the 
managers  thereof,  were  made  parties  to  this  suit,  and  the  railway  com- 
pany prayed  that,  in  the  event  appellant  recovered  judgment  against 
it  in  any  sum,  it  have  judgment  over  against  each  and  all  of  said 
parties  for  a  like  amount.  When  the  evidence  was  closed  the  court's 
instruction  was  to  return  a  verdict  in  favor  of  the  Hill  County  Mill  and 
Elevator  Company,  and  submitted  the  case  upon  the  issues  made  by  the 
pleading  as  to  appellant,  the  railway  company,  and  the  Home  Ice  Com- 
pany. The  jury  returned  a  verdict  in  favor  of  the  defendant  in  the 
case,  and  judgment  was  entered  that  appellant  take  nothing,  and  that 
appellee,  the  railway  company,  recover  of  him  its  costs;  that  said  rail- 
way company  take  nothing  as  against  said  Home  Ice  Company  and  the 
Hill  County  Mill  and  Elevator  Company,  and  that  said  companies  re- 
cover of  the  railway  company  the  costs  incurred  by  them.  The  plain- 
tiff, McFadden,  alone  has  appealed. 

The  following  paragraph  of  the  court's  charge  is  assigned  as  error: 
"If  you  believe  from  the  evidence  that  the  defendant  railroad  company 
caused  or  permitted  waters  to  accumulate  on  its  right  of  way,  or  to 
gather  in  ponds  on  the  same,  or  to  stand  on  the  ground  on  its  right  of 
way  until  the  same  became  saturated,  and  it  became  stagnant  water, 
and  caused  or  produced  poisonous  and  obnoxious  vapors  and  odors,  or 
if  it  caused  vegetation  to  decay  on  the  right  of  way  of  the  said  defend- 
ant railroad  company,  or  that  it  caused  great  numbers  of  mosquitoes, 
and  that  in  consequence,  and  on  account  of  either  or  all  of  such  condi- 
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tions  thus  produced^  and  that  the  said  defendant  railroad  company  did 
not  use  ordinary  care,  such  as  an  ordinarily  prudent  person  would  have 
used  under  the  same  or  similar  circumstances,  to  prevent  or  avoid  such 
conditions,  and  that  in  consequence  of  such  condition,  or  either  of  them 
thus  produced,  if  they  were  produced,  the  value  and  use  of  the  plain- 
tiff's said  residence  was  impaired  or  diminished,  and  that  plaintiff  and 
his  said  wife  were  made  sick  thereby  as  hereinafter  charged  you,  then 
you  will  find  for  the  plaintiff  as  against  the  defendant  railway  com- 
pany; but,  unless  you  so  believe,  you  will  find  for  the  de*fendant  rail- 
way company.''  The  objection  urged  to  this  charge  is  that  it  not  only 
required  the  jury  to  believe  and  find  that  the  railway  company  caused 
the  existence  of  a  nuisance  on  its  right  of  way  resulting  in  damage  to 
appellant,  but  also  made  appellant's  right  of  recovery  depend  on  the 
fact  of  negligence  causing  such  nuisance,  the  contention  being  that 
proof  of  such  nuisance,  and  injury  to  appellant  by  reason  thereof,  au- 
thorized a  verdict  in  his  favor  for  such  damages  as  he  had  thereby  sus- 
tained, whether  the  railway  company  had  or  had  not  used  ordinary 
care  to  prevent  the  conditions  producing  such  nuisance.  We  think  the 
objection  well  taken.  Negligence  on  the  part  of  the  railway  was  not 
an  essential  element  of  liability.  If  the  railway  company  caused  a 
ditch  or  excavation  to  be  dug  on  its  right  of  way  without  so  construct- 
ing it  as  to  enable  the  water  flowing  and  falling  upon  said  right  of 
way  to  pass  off  according  to  the  natural  lay  of  the  land,  or  the  flow  of 
such  water  was  obstructed  by  reason  of  insufficient  culverts  in  said 
railway  company's  railroad  embankment,  and  was  thereby  caused  to 
collect  and  stand  in  said  excavation  or  on  said  right  of  way,  and  the 
same  became  stagnant,  producing  decaying  substances,  noxious,  poison- 
ous and  malarial  gases,  etc.,  resulting  in  the  sickness  of  appellant  and 
other  members  of  his  family,  or  impaired  the  use  and  enjoyment  of  his 
home,  the  said  railway  company  was  liable  to  appellant  for  such  dam- 
ages as  he  suffered  in  consequence  thereof,  irrespective  of  the  question 
of  negligence  on  its  part  in  creating  such  nuisance.  In  ascertaining 
whether  or  not  an  act,  omission  or  use  of  property  constitutes  a  nui- 
sance, it  is  not  necessary  to  inquire  into  the  intention  accompanying 
such  act,  omission  or  use  of  the  property.  And  when  it  is  proved  that  . 
a  nuisance  actually  exists,  the  person  responsible  therefor  can  not  es- 
cape liability  by  showing  that  he  exercised  ordinary  care  to  prevent  it. 
(Texas  &  Pac.  By.  Co.  v.  O'Mahoney,  and  authorities  cited,  50  S.  W. 
Rep.,  1049;  Locket  v.  Fort  Worth  &  R.  G.  Ry.  Co.,  78  Texas,  211; 
Adams  v.  Missouri,  K.  &  T.  Ry.  Co.,  70  S.  W.  Rep.,  1006;  Wood  on 
Nuisance,  sees.  27,  127,  485.)  The  fact  that  negligence  on  the  part  of 
the  railway  company  was  alleged  does  not,  we  think,  change  the  rule. 
Appellant's  second  assignment  of  error  complains  of  the  following 
clause  of  the  court's  charge:  "On  the  other  hand,  if  you  believe  that 
the  defendant,  the  railway  company,  was  not  responsible  for  the  said 
ponds  or  the  accumulation  of  water  on  its  right  of  way,  and  that  it 
used  ordinary  care  to  prevent  such  condition,  such  as  a  man  of  ordi- 
nary prudence  would  have  used  under  the  same  circumstances,  or  if 
the  natural  lay  of  the  land  and  the  natural  drainage  thereof  was  such 
that  any  water  thus  accumulated,  if  there  was  any,  would,  under  ordi- 
Vol.  XU.  Civil— 23. 
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nary  conditions,  be  reasonably  drained  and  carried  off  of  said  right  of 
way,  or  that  said  damage  suffered  by  plaintiff,  if  any  was  suffered,  was 
caused  by  stagnant  water  or  poisonous  gases  or  odors,  or  that  the  said 
mosquitoes  were  created  and  caused  proximately  by  ponds  of  water,  if 
any  there  were,  that  were  not  upon  the  right  of  way  of  the  defendant 
railway  company,  then  in  either  event  you  will  find  for  the  defendant 
company/' 

The  various  grounds  upon  which  complaint  is  made  of  this  charge 
will  be  sufficiently  indicated  in  our  discussion  of  it.  We  have  held,  in 
disposing  of  appellant's  first  assignment  of  error,  that  negligence  on 
the  part  of  appellee  railroad  company  was  not  an  essential  fact  to  be 
considered  in  determining  its  liability  for  such  damages  as  appellant 
may  have  suffered  on  account  of  the  nuisance'  charged  to  have  been 
created  by  it,  and  hence  the  clause  of  the  court's  charge  here  under  con- 
sideration is  erroneous,  in  that  it  authorized  a  verdict  for  appellee  in 
the  event  they  found  that  it  had  exercised  that  degree  of  care  that  a 
person  of  ordinary  prudence  would  have  used  under  the  same  circum- 
stances to  prevent  the  condition  causing  such  nuisance.  Where  it  is 
shown  that  a  nuisance  actually  exists,  it  is  no  defense  in  law  that  the 
party  responsible  for  its  existence  did,  in  fact,  exercise  ordinary  care  to 
prevent  it.  This  charge  is  also  subject  to  criticism,  in  that  the  jury  is 
thereby  left  to  determine  the  question  of  the  railway  company's  respon- 
sibility for  the  alleged  nuisance,  without  a  statement  of  the  facts  which 
would  show  such  responsibility.  Inasmuch,  however,  as  such  facts  were 
grouped  and  set  forth  in  the  preceding  paragraph  of  the  court's  charge, 
probably  this  error  would  not  require  a  reversal  of  the  case.  That  por- 
tion of  the  charge  complained  of  wherein  the  jury  was  told,  in  effect, 
that,  "if  the  natural  lay  of  the  land  and  the  drainage  was  such 
that  any  water  thus  accumulated,  if  there  was  any,  would,  under  ordi- 
nary conditions,  be  reasonably  drained  and  carried  off  of  said  right  of 
way,"  they  should  find  for  the  railway  company,  states  substantially  a 
correct  proposition  of  law.  If  the  railway  company  provided  its  roadbed 
with  sufficient  culverts  to  allow  the  water  to  flow  off  of  its  right  of  way 
according  to  the  natural  lay  of  the  land,  and  did  not  obstruct  such  flow 
by  cutting  a  ditch  or  making  an  excavation  on  said  right  of  way,  there- 
by causing  such  water  to  be  stored  and  held  therein,  then  a  verdict 
should  have  been  in  its  favor. 

It  was  not  the  legal  duty  of  the  railway  company  to  ditch  its  right 
of  way  and  make  openings  in  its  roadbed  for  the  purpose  of  draining 
or  removing  from  said  right  of  way  such  water  as  accumulated  and 
stood  thereon,  because  of  the  natural  lay  of  the  land.  Where  a  nui- 
sance is  charged,  "no  recovery  can  be  had,  unless  the  injury  can  be  at- 
tributed to  the  act  of  man  rather  than  natural  causes,  and  in  order  to 
make  a  nuisance  it  must  be  shown  that  it  is  the  result  of  human  agency 
in  some  form,  for  no  man  can  be  made  liable  for  injuries  resulting  from 
natural  causes  purely,  but  if  man  has  done  some  act  which  interferes 
with  the  natural  condition  of  things,  and  through  his  interference  there- 
with produces  injury  to  another,  he  is  liable  for  all  the  consequences 
that  can  be  traced  to  his  wrongful  act."  If,  therefore,  the  water  charged 
to  have  accumulated  on  the  railway  company's  right  of  way  was  gath- 
ered and  held  there  by  reason  of  a  natural  depression  in  the  land,  or  by 
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the  natural  lay  of  the  land,  and  not  because  of  some  act  of  the  railway 
company  or  its  agents,  which  interfered  with  the  natural  drainage  and 
flow  of  the  water  going  upon  and  passing  over  its  said  right  of  way, 
then  appellant  would  not  be  entitled  to  recover.  In  other  words,  if  the 
water  complained  of  would  have  accumulated  and  stood  on  the  right  of 
way  of  the  railway  company,  regardless  of  its  roadbed  or  the  excava- 
tion or  ditch,  if  any,  referred  to  by  appellant,  then,  and  in  that  case, 
no  cause  of  action  accrued  to  appellant  by  reason  of  the  accumulation 
of  such  water  and  the  injury  resulting  to  him  therefrom,  and  no  recov- 
ery can  be  had  therefor.  If,  on  the  other  hand,  the  railway  company 
failed  to  construct  in  its  roadbed  such  culverts  or  sluices  as  the  natural 
lay  of  the  land  required  for  the  drainage  of  its  right  of  way,  or  cut  a 
ditch  or  excavation  on  said  right  of  way,  by  reason  of  either  of  which 
said  water  was  obstructed  and  caused  to  stand  in  holes  or  ponds  upon 
said  right  of  way,  and  become  stagnant,  and  emit  noxious  odors, 
stenches  and  malarial  gases,  then  said  railway  company  would  be  liable 
to  appellant  for  such  damages  as  he  sustained  as  a  proximate  result 
thereof.  We  think  the  charge  substantially  correct  wherein  the  jury 
are  told,  in  effect,  that  if  the  damages  suffered  by  appellant,  if  any, 
were  caused  by  stagnant  water,  or  poisonous  gases  or  odors,  or  that  the 
mosquitoes  complained  of  were  caused  proximately  by  ponds  of  water, 
if  there  were  any,  that  were  not.  upon  the  right  of  way  of  the  railway 
company,  it  would  not  be  liable  therefor.  It  does  not  appear,  as  we  un- 
derstand the  evidence,  that  the  railway  company  was  in  any  way  re- 
sponsible for  the  existence  of  any  such  ponds.  If,  as  a  matter  of  fact, 
there  were  ponds  of  water  near  appellant's  residence,  not  on  the  rail- 
way company's  right  of  way,  to  the  creation  and  existence  of  which  no 
act  of  the  company  contributed,  then  the  company  would  not  be  respon- 
sible for  any  injury  resulting  to  appellant  therefrom.  Or,  if  such  ponds 
existed  and  constituted  a  nuisance,  emitting  and  diffusing  over  and 
about  appellant's  premises  obnoxious  and  poisonous  gases  and  smells, 
and  a  nuisance  of  like  character  existed  at  the  same  time  through  the 
act  of  the  railway  company  on  its  right  of  way,  and  the  two  combined 
resulted  in  the  injuries  complained  of,  said  company  would  not  be  re- 
lieved of  lilability,  but  would  be  liable  only  for  the  portion  of  the  in- 
juries which  resulted  from  the  nuisance  created  by  it.  (Neville  v. 
Mitchell,  66  S.  W.  Rep.,  579.) 

There  was  no  error  in  refusing  to  give  appellant's  special  charge, 
made  the  basis  of  his  fourth  assignment  of  error.  This  charge,  in  our 
opinion,  as  framed,  did  not  contain  a  correct  proposition  of  law  applica- 
ble to  the  facts  of  this  case. 

Appellant  requested  the  court  to  charge  the  jury  in  substance  that 
it  was  the  duty  of  the  railway  company  to  construct  in  its  roadbed  all 
necessary  culverts  and  sluices  as  the  natural  lay  of  the  land  required 
for  the  necessary  drainage  thereof,  and  if  it  had  failed  to  do  so  it  would 
be  liable  to  appellant  for  such  damages  alleged  as  he  had  sustained  by 
reason  of  such  failure.  This  charge  contains  a  correct  abstract  propo- 
sition of  law,  and  we  are  inclined  to  think  it  should  have  been  given. 
We  are  not  certain  that  it  was  so  conclusively  established  by  the  evi- 
dence that  this  law  had  been  complied  with  by  the  railway  company 
that  the  court  was  justified  in  refusing  the  requested  instruction. 
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Appellant  oflEered  to  show  on  the  trial  in  the  court  below,  by  his  own 
testimony,  that  a  year  and  a  half  before  the  bringing  of  this  suit  he 
told  the  section  boss  of  the  railroad  company,  defendant,  and  also  the 
station  agent  at  Hillsboro,  Texas,  of  the  defendant  railroad,  that  the 
right  of  way  of  the  railway  company  at  the  point  just  adjoining  his 
premises,  and  at  the  point  about  seventy-five  yards  southwest  of  his 
house,  was  in  a  bad  condition,  that  there  was  stagnant  water  at  both 
of  said  points  on  the  right  of  way,  and  rotting  weeds  in  same,  and  that 
same  smelled  very  bad,  and  was  very  offensive  to  himself  and  family, 
and  asked  them  to  have  the  same  cleaned  up.  This  testimony  was  ob- 
jected to  on  the  ground  that  same  was  irrelevant,  immaterial  and  self- 
serving,  and  on  the  ground  that  exemplary  damages  were  not  claimed 
in  plaintiff's  petition,  and  that  any  notice  given  by  plaintiff  to  defendant 
as  to  the  condition  of  the  right  of  way  was  not  material.  The  objection 
was  sustained  and  the  testimony  excluded. 

The  majority  of  the  court  are  of  the  opinion  that  this  evidence  was 
admissible  for  the  purpose  of  showing  notice  to  the  railway  company 
that  appellant  claimed  that  he  was  being  injured  by  the  condition  of 
appellee's  right  of  way.  It  was  not  admissible  to  show  that  appellee 
had,  by  the  excavation  for  its  right  of  way,  caused  water  to  accumulate 
and  stand  thereon  for  the  reason  that  it  was  self-serving.  It  would 
have  been  proper,  upon  its  admission,  for  the  court  to  restrict  it  to  the 
sole  question  of  notice  to  the  railway  company  of  plaintiff's  claim  that 
he  was  being  injured. 

The  writer  does  not  concur  in  this  conclusion  of  the  majority.  There 
being  no  claim  for  exemplary  damages  set  up,  nor  question  of  negli- 
gence, essential  in  fixing  liability  on  the  part  of  appellee,  involved,  he 
is  of  the  opinion  the  testimony  was  immaterial,  in  part,  at  least,  self- 
serving,  and  was  properly  excluded.  The  extent  of  appellant's  recovery, 
if  entitled  to  recover  at  all,  was,  under  the  pleadings,  limited  to  the 
actual  damages  sustained  by  him.  This  right  was  in  no  way  dependent 
upon  the  notice  to  appellee  of  appellant's  claim  of  injury  on  account 
of  the  condition  of  its  right  of  way,  nor  could  the  amount  of  such  dam- 
ages be  increased  or  aggravated  by  proof  of  such  notice.  The  testimony, 
in  my  opinion,  would  have  been  prejudicial  to  appellee,  and,  inasmuch 
as  it  did  not  tend  to  prove  or  elucidate  any  issue  in  the  case,  was  inad- 
missible. 

The  case  was  tried  before  a  jury,  and  the  record  shows  that  appel- 
lant's motion  for  a  new  trial  was  not  filed  within  two  days  from  the 
date  of  the  judgment  rendered  against  him,  and  does  not  show  that  it 
was  filed  after  that  time  by  leave  of  the  court  upon  good  cause  shown. 
In  this  state  of  the  record,  it  is  contended  by  appellee  that  the  juris- 
diction of  this  court  can  not  be  invoked  by  appellant  to  review  the  ac- 
tion of  the  trial  court  in  rendering  judgment  upon  the  verdict.  It  has 
been  held  that  motion  for  a  new  trial,  filed  after  the  time  within  which 
such  filing  is  authorized  by  law,  without  leave  of  the  court,  upon  good 
cause  shown  why  it  was  not  filed  within  such  time,  will  not  be  consid- 
ered, and  in  the  case  of  the  Western  Union  Telegraph  Company  v. 
Mitchell  (89  Texas,  441)  Judge  Brown,  of  the  Supreme  Court,  says: 
"It  has  been  held  by  this  court  that  it  would  not,  upon  appeal  or  writ 
of  error,  consider  assignments  based  upon  the  insufficiency  of  the  evi- 
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dence  to  support  the  verdict,  unless  that  ground  was  specified  in  the 
motion  for  a  new  trial.  (King  v.  Gray,  17  Texas,  62;  Clark  &  Loftus 
V.  Pearce,  80  Texas,  151.)  But  this  ruling  has  not  been  applied  to 
those  matters  upon  which  the  trial  court,  has  directly  acted,  and  which 
are  made  properly  to  appear  in  the  record  of  the  case."  The  distinc- 
tion is  shown  in  the  following  language  of  Judge  Gaines,  in  the  case  of 
Clark  &  Loftus  v.  Pearce,  supra.  He  says:  "In  regard  to  the  ruling 
of  the  court  upon  exceptions  to  the  pleadings,  the  admission  of  evi- 
dence, and  in  the  giving  or  refusal  of  instructions,  a  different  rule  pre- 
vails. Having  once  acted,  it  is  not  to  be  presumed  that  the  judge  will 
change  his  ruling,  and  hence,  in  order  to  appeal  from  such  action,  it  is 
not  necessary  that  it  be  made  ground  for  new  trial ;  but  it  is  always  op- 
tional and  proper  to  do  so.'*  The  rulings  of  the  trial. court  sought  by 
appellant  to  have  reviewed  in  this  case  relate  to  the  giving  and  refusal 
of  certain  instructions  and  the  exclusion  of  testimony.  Under  the  au- 
thorities mentioned,  this  may  be  done,  notwithstanding  the  attention 
of  the  lower  court  may  not  have  been  directed  to  the  errors  here  in- 
sisted upon,  by  motion  for  a  new  trial. 

For  the  errors  indicated,  the  judgment  as  to  appellee  railway  com- 
pany is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


Galveston,  Harrisbubg  and  San  Antonio  Railway  Company  v. 

John  S.  Paschall. 

Decided  January  15,  1906. 

l.<~^Verdict — Conflicting  Testimony. 

Where  the  testimony  is  conflicting,  the  verdict  will  not  Be  disturbed  unless, 
in  the  opinion  of  the  Appellate  Court,  it  is  against  the  great  preponderance  of 
the  evidence. 

2. — ^Zhiration  of  Life — ^Evidence. 

It  is  settled  law  in  this  State  that  the  jury  may  determine  the  probable 
duration  of  life  from  evidence  as  to  the  party's  age  and  physical  condition 
without  the  aid  of  mortuary  tables  or  other  evidence. 

3. — Statement  of  Issues  in  Charge. 

Even  though  the  court  in  the  statement  of  the  case  omits  one  of  the  issues 
made  by  the  pleadings,  it  is  immaterial  if  the  issue  is  in  fact  submitted  to 
the  jury  by  the  charge,  and  especially  when  no  instruction  is  requested  supplying 
the  omission. 

4. — Charge — Tntnre  Suffering. 

The  court  charged  the  jury  to  take  into  consideration  "such  mental  and 
physical  suifering  as  plaintiff  would  probably  suffer  in  the  future."  The  cor- 
rect rule  is  that  the  injured  party  may  r<'cover  for  such  suffering  as  is  rea- 
sonably probable  to  occur;  or  such  as  the  injured  party  will  "reasonably 
and  probably  undergo."  Held,  the  language  of  the  charge  was  sufficiently  ac- 
curate, and  could  not  have  mislead  the  jury. 

5. — ^Diminished  Earning  Capacity. 

The  court  charged  the  jury  thAt  plaintiff  was  entitled  to  recover  the  "rea- 
sonable present  value  of  diminished  earning  power  in  the  future."  This  was  the 
correct  measure  of  damage. 
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6. — ^Prozimate  Cause— Definition. 

The  court  charged  the  jury  that  proximate  cause  is  that  cause  "without 
which  the  accident  would  not  have  happened."  Held,  abstractly  incorrect.  To 
make  an  act  the  proximate  cause  of  an  injury  "it  must  appear  that  the  injury 
was  the  natural  and  probable  consequence  of  the  negligent  act,  and  that  it 
ought  to  hare  been  foreseen  in  the  light  of  the  attending  circumstances." 

7. — ^Blll  of  Exception. 

A  bill  of  exception  to  the  admission  of  testimony  should  make  it  satis- 
factorily appear  that  the  testimony  was  improper  when  taken  in  connection 
with  the  entire  testimony  of  the  witness. 

8. — ^Interrogation  of  Jnror. 

After  the  jury  had  been  empaneled  counsel  for  plaintiff  learned  that  one 
of  the  jury  had  expressed  an  opinion  adverse  to  the  right  of  plaintiff  to  recover. 
Counsel  for  defendant  refused  to  excuse  said  juror.  Counsel  for  plaintiff  then 
questioned  said  juror  concerning  the  matter,  in  the  presence  of  the  entire  jury. 
Held,  not  error. 

Appeal  from  the  District  Court  of  Fort  Bend  County.  Tried  below 
before  Hon.  Wells  Thompson. 

Baker  BottSj  Parker  £  Garwood  and  D.  R,  Peareson,  for  appellant. — 
In  ascertaining  the  loss  of  a  diminished  earning  capacity,  it  is  neces- 
sary for  the  jury  to  determine  how  long  such  condition  of  the  earning 
capacity  will  continue,  and  therefore  there  is  a  necessity  that  proof 
should  be  made  before  the  jury  how  long  the  diminished  earning  ca- 
pacity will  continue  before  they  can  determine  the  extent  of  the  injury. 
In  this  case,  the  jury,  having  been  furnished  no  such  guide,  could  not 
legally  determine  this,  and  their  verdict  allowing  such  damages  can 
not  stand.  Vicksburg,  etc.,  Ry.  Co.  v.  Putnam,  118  U.  S.,  557;  Gulf, 
C.  &  S.  F.  Rv.  Co.  v.  Mangham,  67  S.  W.  Rep.,  765;  Galveston,  H.  & 
S.  A.  Ry.  Co.\.  Cooper,  20  S.  W.  Rep.,  990. 

The  charge  given  is  wrong,  because  the  court  does  not  properly  there- 
in define  the  issues  in  the  case,  as  the  charge  ignores  the  defense  of  as- 
sumed risk  pleaded  by  defendant.  Wegner  v.  Biering,  11  S.  W.  Rep., 
155 ;  Texas,  etc.,  Ry.  Co.  v.  Mortenson,  66  S.  W.  Rep.,  99. 

Only  future  damages  that  are  reasonably  certain  to  occur  may  be  re- 
covered; therefore  it  was  error  for  the  court  to  include  as  an  element 
of  damage  such  future  mental  anguish  and  physfcal  pain  as  Paschall 
would  probably  suffer.  International  Ry.  v.  Clark,  72  S.  W.  Rep.,  584; 
3  Sutherland  on  Damages,  p.  722. 

Only  such  mental  anxiety  as  naturally  and  directly  results  from  the 
injury  complained  of  can  be  considered  by  the  jury,  hence  the  said 
charge  is  error,  as  it  permits  recovery  for  mental  anguish,  present  and 
future,  which  results  from  the  injuries  complained  of.  Missouri  Ry. 
V.  Warren,  39  S.  W.  Rep.,  653 ;  Planters,  etc.,  v.  Mansell,  43  S.  W.  Rep., 
913;  Texas  Mex.  Ry.  Co.  v.  Douglass,  7  S.  W.  Rep.,  78,  .40  S.  W.  Rep., 
508;  3  Sutherland  on  Damages,  p.  711,  sec.  1241. 

Said  charge  is  erroneous,  because  it  submits  as  an  element  of  damage, 
to  be  considered  by  tlie  jury,  "the  reasonable  present  value  of  dimin- 
ished earning  power  in  the  future,^*  which  is  not  an  element  to  be  con- 
sidered. International  Ry.  Co.  v.  Clark,  72  S.  W.  Rep.,  584;  Galves- 
ton Ry.  Co.  V.  Johnson,  58  S.  W.  l?op.,  G22. 
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Under  the  facts  of  this  case,  it  was  error  to  charge  that  the  jury 
should  find  for  the  plaintiff  if  they  believed  that  the  injuries  com- 
plained of  by  plaintiff  would  not  have  happened  but  for  the  alleged 
negligence  on  the  part  of  defendant,  because  the  defendant  would  Ije 
liable  only  for  the  proximate  result  of  its  negligent  acts;  that  is,  for 
such  result  as  was  the  natural  and  probable  consequence  of  the  negli- 
gence, and  such  as  it  ought  to  have  anticipated  would  happen  in  the 
light  of  the  attending  circumstances.  Texas  &  Pac.  Ry.  Co.  v.  Bigham, 
38  S.  W.  Rep.,  164;  Galveston  Ry.  Co.  v.  Kief,  60  S.  W.  Rep.,  544. 

The  court  erred  in  permitting  Dr.  \V.  B.  Russ  to  testify,  over  objec- 
tion of  defendant,  in  behalf  of  the  plaintiff,  as  follows :  "Hank  Cherry 
was  an  engineer  in  the  employ  of  the  defendant,  and  received  a  fall 
from  his  engine,  striking  his  back.  I  treated  him  part  of  the  time,  and 
it  is  correct  that  the  injury  he  received  was  in  his  back.  The  fact  is, 
I  did  not  think  him  recovered  from  the  injury,  but  he  went  back  to 
work;  he  asked  my  permission  to  do  so,  and  asked  how  he  was,  but  told 
him  he  was  not  well,  and  knew  he  was  not,  but  said  he  would  make  a 
trial  trip,  and  he  came  back  and  laid  off  again  at  my  suggestion;  but 
he  never  made  a  settlement  with  the  company,  and  was  not  advi^^ed  to 
make  a  settlement.  Cherry  did  make  such  trial  trip,  but  never  advised 
him  to  make  it.  When  Cherry  came  back  from  said  trial  trip  he  took 
his  bed,  and  is  paralyzed  now,"  because  said  testimony  was  immaterial, 
irrelevant,  and  calculated  to  prejudice  the  jury  against  the  defendant. 
Galveston,  Ry.  Co.  v.  Smith,  24  S.  W.  Rep.,  670;  Missouri  Ry.  v.  Sher- 
man, 53  S.  W.  Rep.,  386. 

Ewing  dk  Ring,  for  appellee. — It  is  thoroughly  settled  that,  while  the 
mortuary  tables  are  competent  as  evidence  of  probable  duration  of  life, 
it  is  entirely  sufficient  to  leave  it  to  the  jury  to  infer  the  probable  dura- 
tion of  life  from  the  age  and  health  of  the  plaintiff.  Gulf,  C.  &  S.  F. 
Ry.  y.  Compton,  75  Texas,  667 ;  reaffirmed  in  Railway  v.  Lacy,  86  Texas, 
246;  Tiffany's  Death  by  Wrongful  Act,  sec.  174,  and  cases  cited. 

The  failure  of  the  court,  in  stating  the  issues  made  by  the  pleadings, 
to  mention  the  issue  of  assumed  risk,  was  not  reversible  error,  (1)  be- 
cause assumed  risk,  though  apparently  .covered  by  the  special  charges, 
was  not  an  issue  applicable  to  the  facts,  and  (2)  because  error  in  omit- 
ting an  issue,  in  stating  the  issues,  can  arise  only  on  refusal  of  a  special 
charge  to  cure  the  defect. 

That  it  is  never  error  to  refuse  a  charge  on  an  issue  inapplicable  to 
the  facts,  see  Cleveland  v.  Heidenheimer  (Texas  Sup.),  46  S.  W.  Rep., 
30;  Citizens'  Rv.  Co.  v.  Holmes  (Texas  Civ.  App.),  46  S.  W.  Rep., 
116;  St.  Louis  &  S.  W.  Ry.  Co.  v.  Freedman  (Texas  Civ.  App.),  46  S. 
W.  Rep.,  101 ;  Hardy  y.  De  Leon,  5  Texas,  238. 

That,  if  the  issue  were  really  in  the  case,  error  in  the  omission  com- 
plained of  could  only  be  predicated  on  refusal  of  a  special  charge,  see 
Milmo  y.  Adams,  79  Texas,  526,  reaffirmed  in  Galveston,  H.  &  S.  A. 
Ry.  y.  Lynch,  22  Texas  Civ.  App.,  337,  338. 

That  it  would  have  been  error  to  limit  damages  for  future  ill  effects 
to  such  only  as  were  '^reasonably  certain"  to  ensue,  see  Gulf,  C.  &  S.  F. 
Ry.  V.  Harriett,  80  Texas.  74,  82,  83 ;  Mexican  Cent.  Ry.  v.  Mitten,  13 
Texas  Civ.  App.,  653,  error  refused. 
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That  mental  anguish,  present  and  future,  is  a  proper  element  of 
damage,  see  8  Am.  &  Eng.  Ency.  of  Law,  pp.  658-660,  and  eases  cited. 

That  diminished  earning  power  in  the  future,  as  submitted,  is  a  well- 
recognized  element  of  damage,  see  8  Am.  &  Eng.  Ency.  of  Law,  p.  651, 
and  cases  cited;  Fort  Worth,  etc.,  Ry.  v.  Morrison,  93  Texas,  527. 

That  error  of  omission  can  be  taken  advantage  of  only  on  refusal  of 
a  special  charge  to  cure  the  defect,  see  Gulf,  W.  T.  &  P.  Ry.  v.  Staton 
(Texas  Civ.  App.),  49  S.  W.  Rep.,  277;  San  Antonio  &  A.  P.  Ry.  Co. 
V.  Long  (Texas  Civ.  App.),  48  S.  W.  Rep.,  599,  error  refused;  Texas 
&  N.  0.  Ry.  Co.  V.  Bingle  (Texas  Civ.  App.),  41  S.  W.  Rep.,  90,  error 
refused;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Safford  (Texas  Civ.  App.), 
48  S.  W.  Rep.,  1105;  Schwartman  v.  Cabel  (Texas  Civ.  App.),  49  S. 
W.  Rep.,  113;  O'Brien  v.  Scale  (Texas  Civ.  App.),  41  S.  W.  Rep.,  150; 
Texas  &  Pac.  Ry.  Co.  v.  Gay,  86  Texas,  609;  Gallagher  v.  Bowie,  66 
Texas,  265. 

That  the  testimony  of  Dr.  Russ  was  competent  on  the  cross-examina- 
tion to  test  both  the  skill  of  the  witness,  and  his  veracity  or  credibility, 
see  Gillette's  Indirect  and  Collateral  Ev.,  sec.  61;  Reynold's  Stephen  on 
Evidence  (3d  ed.),  art.  129,  p.  180. 

That  a  bill  of  exceptions  shows  no  reversible  error,  if  it  leaves  open 
any  reasonable  hypothesis  consistent  with  the  absence  either  of  error 
or  probable  injury,  see  San  Antonio  &  A.  P.  Ry.  Co.  v.  Lester  (Texas 
Civ.  App.),  11  Texas  Ct.  Rep.,  817,  and  cases  cited. 

That  "incompetent  and  irrelevant  testimony  is  not  ground  for  re- 
versal unless  it  appears  that  injury  resulted  from  its  admission,"  see 
Gulf,  C.  &  S.  F.  Ry.  v.  Hume  Bros.,  87  Texas,  212,  220. 

REESE,  Associate  Justice. — Appellee,  John  S.  Paschall,  sued  the 
Galveston,  Harrisburg  &  San  Antonio  Railway  Company  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained  by  him, 
occasioned  by  his  fall  from  the  top  of  a  car  at  Rosenberg,  which  fall  is 
alleged  to  have  been  caused  by  the  negligent  act  of  the  engineer  of  the 
locomotive  to  which  the  car  was  attached.  It  is  alleged  that  Paschall 
was  a  brakeman  in  the  employ  of  said  company,  and  was,  at  the 'time 
of  the  accident,  on  the  top  of  a  box  car  in  the  discharge  of  his  duties 
as  such  brakeman,  and  that  while  so  engaged  the  car  on  which  he  was 
riding  was  suddenly  stopped,  and  brought  to  a  standstill,  by  the  engineer 
in  charge  of  the  locomotive,  without  warning  to  plaintiff,  and  in  a 
manner  wholly  unusual  and  unnecessary,  whereby  plaintiff  was  caused 
to  lose  his  balance,  and  was  thrown  with  great  violence  to  the  ground 
and  injured ;  that  the  act  of  the  engineer  was  negligence,  which  negli- 
gence was  the  proximate  cause  of  the  accident  and  consequent  injuries. 
Plaintiff's  injuries  are  specifically  set  out,  and  damages  are  claimed  in 
the  sum  of  $30,000. 

Defendant  answered  by  general  demurrer  and  special  exceptions, 
general  denial,  and  special  pleas  of  contributory  negligence  and  assumed 
risk. 

There  was  a  verdict  and  judgment  in  favor  of  plaintiff  awarding  him 
$4,000  damages.  Motion  for  new  trial  having  been  overruled,  defend- 
ant appeals. 

The  accident  occurred  at  Rosenberg,  on  the  line  of  appellant's  rail- 
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way,  and  at  the  time  appellee  was  a  brakeman  on  one  of  appellant's 
freight  trains.  The  train  crew  was  composed  of  Gibson,  engineer  in 
charge  of  the  locomotive;  Breeding,  fireman,  and  appellee,  Walls  and 
Walford,  train  brakemen.  At  Rosenberg  station  appellant^s  tracks  run 
east  and  west,  the  depot  being  on  the  south  side  of  the  main  track.  The 
track  next  the  depot  is  called  the  house  track,  next  to  which  is  the 
transfer  track,  the  tracks  being  about  six  feet  apart.  This  makes  the 
distance  from  the  top  of  a  car  standing  on  one  track  about  three  and  a 
half  feet  from  the  top  of  a  car  on  the  other.  The  engine  was  engaged 
in  switching  cars  at  the  time,  and  some  cars  had  been  switched  onto  the 
transfer  track.  Appellee  was  on  top  of  these  cars,  which  had  stopped 
opposite  some  cars  on  the  house  track.  The  engine  then,  with  two  cars, 
went  in  on  the  house  track,  and  backed  down  and  coupled  onto  the  four 
cars  standing  on  that  track,  and  while  moving  slowly  backward  ap- 
pellee stepped  from  the  top  of  the  car  on  the  transfer  track  to  the  top 
of  one  of  the  cars  on  the  house  track.  The  manner  in  which  the  acci- 
dent occurred,  as  claimed  by  appellant,  is  shown  by  the  following  from 
his  testimony: 

*T  was  on  top  of  the  last  box  car  on  the  transfer  track,  and  the  engine 
came  down  on  the  house  track,  with  two  cars,  to  shove  the  cars  on  that 
track  to  where  they  belonged.  The  engine  struck  said  cars  and  they 
were  shoved  back,  and  as  they  were  going  along  I  stepped  over  on  top 
of  the  last  of  these  four  cars.  I  was  on  top  of  said  car,  and  as  I  got 
on  the  running-board  of  said  car,  or  about  the  center  of  said  car,  stand- 
ing on  the  end  of  same,  the  cars  were  suddenly  stopped  from  a  motion 
or  jerk,  and  my  feet  were  jerked  out  from  under  me,  and  I  was  precipi- 
tated over  the  end  of  the  car.  I  did  not  know  that  the  engineer  was 
going  to  stop,  nor  did  I  anticipate  anything  of  the  kird,  because  they 
were  already  backing  said  cars  down,  for  I  had  given  the  engineer  the 
signal  to  back,  and  they  were  moving  slowly,  when  they  were  suddenly 
stopped  with  a  jerk  more  violent  than  ordinary.  The  distance  to  the 
ground  was  about  fifteen  feet.  .  .  .  The  reason  I  stepped  over  on  the 
top  of  said  car  was  to  stop  said  car  at  the  right  place,  which  was  by  the 
platform,  so  as  to  leave  an  opening  for  the  wagons.'* 

This  statement  is  substantially  corroborated  in  its  material  particu- 
lars by  J.  W.  Wickler,  and  is  in  sharp  conflict  with  the  testimony  of 
the  engineer,  Gibson,  and  others  of  the  train  crew. 

Appellant's  first  assignment  of  error  presents  the  proposition,  as 
stated,  "that  the  evidence  shows  that  the  motion  of  the  train,  occurring 
just  as  Paschall  fell,  was  but  a  motion  that  was  necessary  to  the  proper 
movement  of  the  train,  and  a  motion,  or  cessation  of  motion,  usually 
and  commonly  incident  to  the  proper  handling  of  the  engine  and  cars 
under  the  existing  circumstances,  and  the  verdict  and  judgment  are  not 
supported  by  the  evidence.*' 

This  assignment  presents  the  question  of  the  negligence  of  the  engi- 
neer, as  a  cause  of  the  accident,  under  any  view  of  the  evidence.  This 
question  was  submitted  to  the  jury  under  proper  instructions,  one  con- 
dition of  appellee's  recovery  being  that  the  jury  should  "believe  that 
the  engineer  in  charge  of  the  locomotive  suddenly  and  unnecessarily 
brought  such  cars  to  a  standstill.''  The  deduction  by  the  jury  from  the 
evidence  that  the  stopping  of  the  car  was  unusual,  and  not  necessary  to 
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the  handling  of  the  train,  is  supported  by  evidence  in  the  record.  The 
evidence  is  conflicting  on  this  point,  and  the  jury  accepted  the  testi- 
mony of  appellee  and  his  witnesses. 

It  is  contended  by  appellant,  in  its  second  and  third  assignments  of 
error,  that  the  evidence  does  not  support  the  verdict  as  to  the  extent  of 
appellee's  injuries  proximately  caused  by  the  fall  and  the  amount  of 
damages  awarded.  Upon  these  points  also  the  evidence  is  conflicting. 
If  the  testimony  of  appellee's  witnesses,  the  physicians,  Hillen,  Lunn, 
Lister  and  fiabb,  irrespective  of  that  of  his  wife,  Mrs.  Paschall,  as  to  the 
character  and  extent  of  appellee's  injuries,  be  true,  the  amount  of  dam- 
ages awarded  him  by  the  verdict  can  not  be  held  to  be  excessive.  Ap- 
pellee was  fifty-four  years  of  age  at  the  time  of  the  accident,  in  good 
health,  and  earning  $75  a  month.  The  testimony  of  the  witnesses  above 
mentioned  was  to  the  effect  that  his  injuries  were  serious,  and  probably 
permanent.  This  was  denied  by  appellant's  witnesses.  It  was  an  issue 
to  be  determined  by  the  jury,  subject  to  the  correction  of  this  court 
only  in  case  we  should  determine  that  their  finding  was  against  the 
great  preponderance  of  the  evidence.  The  record  certainly  does  not 
present  such  a  case. 

By  the  fourth  assignment  of  error  appellant  presents  the  proposition 
that  the  court  erred  in  submitting  to  the  jury,  as  an  element  of  damage, 
the  value  of  the  diminished  earning  capacity  of  appellee,  for  the  reason 
that  there  is  no  proof  nor  pleading  as  to  tiie  probable  duration  of  his 
life. 

Appellant  contends  that  there  was  no  evidence  from  which  the  jury 
could  determine  the  probable  duration  of  appellee's  life.  It  has  been 
frequently  held  that  such  evidence  is  admissible  as  an  aid  to  the  jury 
in  the  way  of  mortuary  tables  of  recognized  authority,  but  it  has  never 
been  held,  so  far  as  we  can  find,  that  it  was  necessary  to  enable  the  jury 
to  determine  the  fact  of  the  probable  duration  of  life.  None  of  the 
cases  cited  by  appellant  tend  to  sustain  this  assignment.  It  is  settled 
law,  at  least  in  this  State,  that  the  jury  may  determine  the  probable 
duration  of  life  from  evidence  as  to  the  party's  age  and  physical  condi- 
tion.    (Gulf,  C.  &  S.  F.  By.  v.  Compton,  75  Texas,  674.) 

In  the  statement  by  the  court  in  its  charge  as  to  the  issues  made 
by  the  pleadings,  the  court  omitted  to  state  the  issue  of  assumed  risk 
as  having  been  pleaded  by  appellant.  This  is  assigned  as  error,  but  in 
its  brief  appellant  admits  that  the  court  did  give  charges  submitting 
this  issue  to  the  jury.  This  was  sufficient,  especially  in  the  absence  of 
request  for  instructions,  to  supply  the  alleged  omission  in  the  charge 
referred  to. 

It  is  contended  by  appellant  that  the  appellee  was  only  entitled  to 
recover  (if  so  entitled  at  all)  for  such  mental  and  physical  suffering 
in  the  future  as  would  be  reasonably  certain  to  occur  as  the  proximate 
result  of  his  injuries,  and  it  is  assigned  as  error  that  the  court  in- 
structed the  jury  to  take  into  consideration  such  mental  and  physical 
suffering  as  he  would  probably  suffer  in  the  future. 

It  is  not  the  law  that  in  his  recovery  appellee  should  be  limited  to 
such  damages  for  mental  and  physical  suffering  as  would  be  reasonably 
certain  to  occur.  The  rule  is  that  such  suffering  as  is  reasonably  prob- 
able to  occur  may  be  considered  as  an  element  of  damage,  or,  as  stated 
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in  International  &  G.  N.  By  v.  Clark  (72  S.  W.  Bep.,  584),  such  as  the 
injured  party  will  "reasonably  and  probably  undergo."  We  think  the 
language  of  the  court,  in  directing  the  jury  to  take  into  consideration 
such  mental  and  physical  suffering  as  appellee  would  probably  suffer, 
was  a  sufficiently  accurate  expression  of  the  law  on  the  subject.  The 
distinctive  difference  between  "probably"  and  "reasonably  probable"  or 
"reasonably  and  probably"  does  not  seem  to  us  to  be  material,  and  would 
hardly  be  regarded  by  an  ordinary  jury.  (Gulf,  C.  &  S.  F.  By.  v.  Har- 
riett, 80  Texas,  82.) 

This  part  of  the  court's  charge  is  further  complained  of  in  the  sec- 
ond and  third  propositions,  under  the  sixth  assignment  of  error,  on  tiie 
ground  that  the  court  instructs  the  jury  to  take  into  consideration  such 
mental  and  physical  suffering  as  was  found  by  the  evidence  to  "result" 
from  the  injuries  complained  of,  instead  of  limiting  them  to  those  that 
"naturally  and  directly"  resulted  from  such  injuries.  There  can  be  no 
question  that  whatever  mental  and  physical  suffering  there  was,  to  be 
considered  by  the  jury,  resulted  naturally  and  directly  from  the  in- 
jury complained  of.  If  appellant  desired  a  more  specific  instruction  on 
this  point,  a  special  charge  should  have  been  requested. 

The  instruction  to  consider  the  "reasonable  present  value  of  dimin- 
ished earning  power  in  the  future"  was  correct.  Clearly,  it  would  not 
have  been  proper  to  allow  appellee  now,  in  a  lump  sum,  the  difference 
between  what  the  jury  should  conclude  he  would  have  been  able  to  earn 
in  the  future,  but  for  the  injury  complained  of,  and  such  sum  as  he 
will  be  able  to  earn  in  his  present  condition.  He  was  entitled  only  to 
the  present  value  of  such  difference,  which  is  the  measure  of  damages 
stated  in  the  charge. 

The  court  in  its  general  charge,  after  instructing  the  jury  properly 
as  to  other  conditions  upon  which  appellee  would  be  entitled  to  recover, 
added,  "and  that,  but  for  such  negligence  on  his  part  (referring  to  the 
engineer),  if  he  was  negligent,  the  injuries  complained  of  by  plaintiff 
would  not  have  happened."  Appellant  complains  of  the  part  of  the 
charge  quoted,  in  that  the  definition  of  proximate  cause,  as  embodied 
in  the  charge,  as  that  cause  "without  which  the  accident  would  not  have 
happened,"  is  incorrect. 

Considered  as  an  abstract  proposition,  the  criticism  of  the  charge  is 
just.  Proximate  cause  is  that  cause  without  which  the  accident  would 
not  have  happened,  but  it  is  something  more  than  this.  Such  definition 
standing  alone  would  do  equally  well  for  a  definition  of  remote  cause. 
In  Texas  &  Pacific  By.  Co.  v.  Bigham  (90  Texas,  225)  it  is  said:  "It 
is  usually  laid  down,  in  cases  of  negligence,  that,  in  order  to  constitute 
the  proximate  cause  of  an  injury,  the  injury  must  be  the  natural  and 
probable  result  of  the  negligent  act  or  omission."  In  Jones  v.  George 
(61  Texas,  352)  the  court  says,  quoting  from  Milwaukee,  etc.,  Co.  v. 
Kellogg  (94  U.  S.,  475)  :  "It  is  generally  held  that,  in  order  to  war- 
rant a  finding  that  negligence,  or  an  act  not  amounting  to  wanton 
wrong,  is  the  proximate  cause  of  an  injury,  it  must  appear  that  the 
injury  was  the  natural  and  probable  consequence  of  the  negligence  or 
wrongful  act,  and  that  it  ought  to  have  been  foreseen  in  the  light  of  the 
attending  circumstances."  It  is  true  that  negligence,  in  the  particular 
case,  on  the  part  of  the  engineer,  with  reference  to  the  consequent  in- 
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jury,  presupposes  and  includes  the  idea  that  the  injury  is  the  natural 
and  probable  consequence  of  the  particular  act,  and  such  as  ought  to 
have  been  anticipated  as  likely  to  occur,  for  without  this  the  particular 
act  would  not  have  been  negligence,  but  the  course  of  reasoning  by  which 
this  result  is  reached  is  too  abstruse  to  be  devolved  upon  a  jury.  Logic- 
ally, the  jury  could  not  have  found  that  the  engineer  was  negligent  in 
stopping  the  car  on  which  appellee  was  standing  without  finding  that 
appellee's  fall  and  consequent  injury  was  the  direct  result  thereof,  and 
one  which  ought  to  have  been  foreseen  by  the  engineer  as  likely  to  occur. 
An  act  can  not  be  negligent,  in  a  legal  sense,  unless  injurious  conse- 
quences might  be  reasonably  anticipated  as  likely  to  result  as  the  nat- 
ural and  probable  consequence  thereof.  N"otwithstanding  this,  we  think 
the  court,  in  its  charge,  should  have  given  the  jury  proper  instruction 
as  to  the  causal  relation  between  the  negligent  act  and  the  injury  com- 
plained of  necessary  to  entitle  appellee  to  recover. 

If,  however,  the  appellant  was  not  satisfied  with  the  insufficient  defi- 
nition of  proximate  cause  in  the  charge  here  complained  of,  a  special 
charge  should  have  been  requested.  In  the  absence  of  such  special  re- 
quest we  do  not  think  the  error  indicated  sufficient  Qause  for  reversal. 
(Texas  &  Pac.  By.  v.  O'Donnell,  12  Texas  Ct.  Rep.,  855;  San  Antonio 
&  A.  P.  Ry.  V.  Long,  48  S.  W.  Rep.,  599.)  The  error  was  rather  one 
of  omission  in  failing  fully  to  define  proximate  cause.  (Texas  &  Pac. 
Ry.  V.  O'Donnell,  58  Texas,  42.) 

It  may  further  be  said  that  the  error  was  harmless.  If  the  jury  found 
that  the  engineer  stopped  the  car  suddenly,  and  in  an  unusual  manner, 
and  in  a  manner  not  necessary  to  the  proper  operation  of  the  train, 
and  that  his  act  in  so  doing  was  negligence,  as  properly  defined  by  the 
court,  the  conclusion  is  irresistible,  from  all  of  the  evidence,  that  the 
fall  of  appellee  from  the  car,  and  his  consequent  injuries,  were  the 
proximate  consequences  of  such  negligent  act.  There  was  no  question 
of  any  other  independent  or  concurring  cause  operating  to  produce  the 
accident.  Nor  can  there  be  any  question,  if  the  testimony  upon  which 
alone  the  jury  could  have  based  their  verdict  be  true,  that  the  fall  of 
appellee  from  the  top  of  the  car  was  the  direct  and  immediate  result 
of  the  sudden  stopping  of  the  car,  as  testified  to  by  him,  and  a  result 
which  should  have  been  anticipated.  The  jury  could  not  have  been  mis- 
led, to  appellant's  injury,  by  the  error  complained  of. 

The  eighth  assignment  of  error,  that  the  verdict  is  not  sustained  by 
the  evidence,  in  that  it  does  not  appear  that  the  injury  complained  of 
is  the  proximate  result  of  the  negligent  act  of  the  engineer,  is  without 
merit. 

The  bill  of  exceptions  taken  by  appellant  to  the  ruling  of  the  court 
in  allowing  the  witness  W.  B.  Russ  to  give  certain  testimony  as  to  the 
injuries  of  one  Hank  Cherry,  does  not  set  out  the  questions  in  response 
to  which  the  witness  testified,  although  it  is  stated  in  the  bill  of  excep- 
tions, in  substance,  that  the  questions  objected  to  elicited  the  replies  of 
the  witness  embodied  in  the  bill  of  exceptions.  It  appears  that  this 
witness  testified  for  appellant,  and  the  objectionable  testimony  was 
brought  out  on  cross-examination.  The  testimony,  disconnected  from 
other  testimony  of  this  witness,  appears  to  be  immaterial  and  irrelevant, 
but,  as  the  witness  was  testifying  as  an  expert  physician  for  appellant. 
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there  may  have  been  some  legitimate  connection  between  his  statements 
with  regard  to  Hank  Cherry  and  his  own  connection  with  that  case,  and 
his  testimony  in  this  case,  that  rendered  the  questions  of  appellee  proper. 
The  matter  is  not  satisfactorily  presented,  nor  is  it  attempted  to  be 
shown  by  appellant,  in  its  brief,  in  what  way  the  testimony  could  have 
operated  to  the  prejudice  of  appellant.  It  appears  to  us  that  it  could 
not  have  so  operated.  We  do  not  think  the  ruling  of  the  court  re- 
versible error. 

There  was  no  error  in  permitting  counsel  for  appellee,  under  the  cir- 
cumstances detailed  in  the  bill  of  exceptions,  to  ask  the  juror  Nash, 
after  he  had  been  empaneled  as  a  juror,  and  in  the  presence  of  the  other 
jurors,  whether  he  had  expressed  an  opinion,  as  counsel  had  been  in- 
formed, adverse  to  the  right  of  appellee  to  recover.  After  counsel  had 
been  informed  as  to  such  expression  of  opinion  by  the  juror,  of  which 
he  was  ignorant  at  the  time  the  jury  was  empaneled,  he  asked  counsel 
for  appellant  to  consent  that  the  juror  be  excused,  which  was  refused. 
No  other  course  was  open  to  counsel  for  appellee  except  to  ascertain  the 
truth  of  the  matter  by  further  interrogation  of  the  juror  in  the  pres- 
ence of  the  other  jurors,  as  was  done.  The  juror  having  answered  satis- 
factorily, the  trial  proceeded.  We  can  not  see  that  either  this  juror, 
or  any  of  the  others,  could  have  been  any  more  influenced  by  such  ques- 
tions propounded  after  the  jury  was  empaneled  than  by  similar  ques- 
tions and  answers  while  the  jury  was  being  empaneled.  The  assignment 
making  this  objection  must  be  overruled. 

We  find  no  reversible  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


J.  J.  Sweeney  v.  Taylor  Brothers  et  al. 

Decided  January  17,  1906. 

1.— Juron — ^Peremptory  Challenges — ^Parties  to  Suit. 

Where  the  interests  and  claims  of  codefendants  are  antagonistic,  each  de- 
fendant is  entitled  to  the  full  number  of  challenges  given  by  the  statute  to  each 
party  to  the  suit.  But  the  refusal  of  the  trial  court  to  allow  this  right  will 
not  authorize  a  reversal  of  the  judgment  unless  it  appears  from  the  record  that 
the  party  complaining  was  probably  injured  thereby. 

8. — Chattel  Mortgage — Beglstration — Notice. 

The  registration  of  a  chattel  mortgage  executed  by  a  married  woman  is  not 
constructive  notice  of  the  existence  of  the  mortgage. 

3. — Same — Married  Woman. 

A  diamond  ring  purchased  by  a  married  woman  with  community  funds 
becomes  community  property,  and  the  husband  would  have  the  right  to  pawn 
or  pledge  the  same;  and  the  pledgee  without  notice,  actual  or  constructive,  of 
a  prior  mortgage  executed  by  the  wife  alone  would  have  a  lien  superior  to  that 
held  by  the  mortgagee  under  the  wife. 

4. — ^Marriage — ^Evidence. 

Facts  considered,  and  held  insufficient  to  support  a  finding  that  the  mort- 
gagor of  the  ring  in  question  was  not  a  married  woman  at  the  time  of  the 
execution  of  the  mortgage. 
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Appeal  from  the  County  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  Blake  Dupree. 

BrocJcman  &  Kdhn,  for  appellant. — The  interests  of  the  defendant, 
Addie  Htimphreys,  and  defendant,  Sweeney,  being  inimical  and  antag- 
onistic, Addie  Humphreys  having  filed  a  cross  action  against  defend- 
ant Sweeney,  the  defendant  Sweeney  was  entitled  to  his  statutory  right 
of  three  peremptory  challenges  to  the  list  of  jurors,  independent  of 
the  challenges  to  which  Addie  Humphreys  or  her  guardian  ad  litem 
were  entitled.  Bev.  Stats.,  art.  3213;  Texas  &  P.  Ry.  Co.  v.  Stell, 
61  S.  W.  Rep.,  980;  McLaughlin  v.  Carter,  37  S.  W.  Rep.,  666;  Mutual 
Life  Insurance  Co.  v.  Hillmon,  145  U.  S.,  285;  Hargrove  v.  Vaughn, 
82  Texas,  347. 

The  court  erred  in  permitting  the  plaintiff,  C.  W.  Taylor,  while  on 
the  stand  as  a  witness  in  his  own  behalf,  to  testify  that  he  knew 
Addie  Humphrevs  was  not  a  married  woman  by  her  having  told  him  so. 
Savles'  Texas  Civ.  Stats.,  art.  2302;  Hamilton  v.  Starr,  27  S.  W. 
Sep.,  587. 

The  court  erred  in  submitting  to  the  jury  the  question  whether  de- 
fendant, Addie  Humphreys,  was  married  at  the  time  of  the  execution 
of  the  mortgage  by  her,  when  the  undisputed  evidence  showed  that  she 
was  a  married  woman. 

A.  E.  Amermafij  for  appellees. — The  refusal  of  the  court  to  allow 
a  party  the  full  number  of  peremptory  challenges,  if  error,  is  harmless 
and  immaterial  where  it  is  not  shown  by  the  record  that  injury  thereby 
resulted  to  said  partv.  St.  Louis  S.  \V.  Rv.  v.  Barnes,  72  S.  W.  Rep., 
1042;  Snow  v.  Starr,  75  Texas,  414;  Houston  &  T.  C.  Ry.  v.  Terrell, 
69  Texas,  650;  Wolf  v.  Ferryman,  82  Texas,  112;  Kelley-G.  Shoe  Co. 
V.  Liberty  Ins.  Co.,  28  S.  W.  Rep.,  1027. 

PLEASANTS,  Associate  Justice. — Appellees,  Tavlor  Bros.,  a  firm 
composed  of  E.  E.  Taylor,  C.  W.  Taylor  and  F.  C.  Tavlor,  brought  this 
suit  against  Addie  Humphreys,  Abe  Humphreys  and  appellant  to  re- 
cover against  Addie  Humphreys  the  sum  of  $265,  the  alleged  unpaid 
balance  of  the  purchase  price  of  a  diamond  ring,  sold  by  plaintiff  to 
said  defendant,  and  to  foreclose  a  chattel  mortgage  upon  said  ring 
against  all  of  the  defendants,  or  in  the  alternative  to  recover  possession 
of  the  ring  on  the  ground  that  Addie  Humphreys  obtained  its  possession 
by  fraud  and  misrepresentation,  and  that  any  title  which  the  other 
defendants  may  assert  thereto  was  acquired  with  notice  of  plaintiffs 
rights  and  is  therefore  invalid. 

The  petition  alleges,  in  substance,  that  plaintiff  sold  and  delivered 
to  Addie  Humphreys  on  or  about  February  15,  1904,  the  diamond 
ring  involved  in  this  suit,  which  is  fully  described  in  the  petition, 
for  the  agreed  price  of  $325,  which  was  its  reasonable  value;  that 
said  defendant  paid  plaintiff  for  the  ring  the  sum  of  $50  cash  and 
executed  and  delivered  to  plaintiff  her  written  contract  wherein  she 
agreed  to  pay  the  further  sum  of  $275  in  weekly  installments  of  $10 
each,  and  to  secure  the  performance  of  said  contract  executed  and 
delivered  to  plaintiff  a  chattel  mortgage  upon  said  ring,  which  mort- 
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gage  was  on  said  date  duly  registered  in  the  chattel  mortgage  records 
of  Harris  County;  that  said  defendant  paid  the  sum  of  $10  on  said 
contract,  and  there  is  now  due  and  unpaid  thereon  a  balance  of  $265, 
with  interest  and  attorney's  fee,  for  which  amount  judgment  is  prayed. 

It  is  further  alleged  that  the  defendant,  Abe  Humphreys,  is  claiming 
to  be  the  husband  of  Addie  Humphreys,  and  that  defendant  Sweeney 
is  asserting  some  claim  or  title  to  the  ring,  and  judgment  is  asked 
against  all  of  the  defendants  foreclosing  the  alleged  chattel  mortgage 
upon  the  ring.  It  is  further  alleged  that  plaintiff  had  no  knowledge 
at  the  time  the  ring  was  sold  to  Addie  Humphreys  that  she  was 
a  married  woman,  and  that  she  represented  to  plaintiff's  agent  that  she 
was  unmarried  and  thereby  induced  him  to  sell  and  deliver  the  ring  to 
her,  and  that  if  she  was  in  fact  married  at  that  time  she  obtained  pos- 
session of  said  ring  by  fraud  and  misrepresentation  and  therefore  title 
to  same  did  not  pass  by  said  contract  of  sale,  and  plaintiff  is  entitled 
to  recover  its  possession  from  all  of  the  defendants. 

It  is  further  alleged  that  if  the  defendant  Sweeney  ever  acquired 
possession  of  the  ring  he  got  it  from  a  person  who  had  no  right 
to  its  possession  and  no  authority  from  Addie  Humphreys  to  dispose 
of  it  and  therefore  he  afcquired  no  title  thereto  as  against  Addie  Hum- 
phreys or  the  plaintiff. 

There  is  a  prayer  in  the  alternative  for  the  recovery  of  the  ring 
against  all  of  the  defendants  in  event  the  court  should  find  that  the 
mortgage  may  be  invalid  by  reason  of  the  fact  that  at  the  time  of 
its  execution  the  said  Addie  Humphreys  was  a  married  woman. 

The  defendant  Sweeney  denied  generally  the  allegations  of  plaintiflPs 
petition  and  pleaded  specially  that  Addie  Humphreys  was  a  married 
woman  at  the  time  she  executed  the  mortgage,  and  the  record  of 
such  mortgage  was  not  notice  to  him,  and  that  he  was  a  purchaser 
for  value  of  the  ring  in  question  without  notice  of  plaintiff's  claim. 

The  defendant,  Addie  Humphreys,  was  non  compos  mentis  at  the 
time  of  the  trial  and  was  represented  by  a  guardian  ad  litem.  The 
answer  of  the  guardian  ad  litem  contains  a  general  denial  of  the  aver- 
ments of  defendant  Sweeney's  answer,  and  specially  avers  that  the  ring 
is  the  separate  propert}'  of  said  Addie  Humphreys  and  that  the  person 
from  whom  the  defendant  Sweeney  acquired  it  was  not  authorized  to  dis- 
pose of  it.  This  answer  further  admits  the  truth  of  the  allegations 
of  plaintiff  as  to  the  sale  of  the  ring  for  the  sum  of  $325  and  the 
payment  of  $60  of  said  sum,  but  seeks  to  avoid  the  payment  of  the 
balance  due  on  the  contract  on  the  ground  that  Addie  Humphreys  has 
since  its  execution  become  of  unsound  mind.  The  prayer  of  the  answer 
is  for  the  recovery  of  the  ring  as  against  the  defendant  Sweeney,  and 
in  event  the  plaintiff  should  be  held  entitled  to  a  foreclosure  of  the 
mortgage  that  this  guardian  have  judgment  against  plaintiff  for  the 
$60  paid  upon  said  contract. 

The  cause  was  tried  by  a  jury,  and  verdict  and  judgment  rendered 
in  favor  of  plaintiff  for  the  amount  claimed  in  the  petition,  with 
foreclosure  of  the  mortgage  upon  the  ring,  and  in  favor  of  Addie  Hum- 
phreys for  the  recovery  of  the  ring  against  the  defendant  Sweeney. 

The  court  instructed  a  verdict  in  favor  of  defendant  Abe  Humphreys 
and  judgment  was  rendered  accordingly. 
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Appellant's  fifth  assignment  of  error  complains  of  the  ruling  of 
the  trial  court  in  refusing  to  allow  him,  in  the  selection  of  the  jury, 
the  full  number  of  peremptory  challenges  given  by  the  statute  to  each 
party  to  a  suit  in  the  County  Court. 

The  interests  and  claims  of  appellant  and  his  codefendant,  as  dis- 
closed by  the  pleadings,  were  directly  antagonistic,  and  in  such  case 
it  is  well  settled  that  each  must  be  considered  a  party  in  the  purview 
of  the  statute  fixing  the  number  of  challenges  to  which  each  party 
to  a  suit  is  entitled.  International  &  6.  N.  By.  Co.  v.  Bingham,  13 
Texas  Ct.  Rep.,  971. 

It  is  equally  as  well  settled  that  the  refusal  of  the  trial  court  to  allow 
a  party  his  statutory  number  of  challenges  will  not  authorize  a  reversal 
of  the  judgment  unless  it  appears  from  the  record  that  the  appellant 
was  probably  injured  by  such  ruling. . 

The  bill  of  exceptions  in  this  case  shows  that  appellant  exhausted 
the  challenges  allowed  him  by  the  trial  court,  but  does  not  show 
that  any  person  objectionable  to  him  was  chosen  a  member  of  the  jury. 
In  the  absence  of  such  showing  we  do  not  think  the  record  shows 
probable  injury.  Unless  it  be  true  that  the  appellant  would  have  used 
the  additional  challenges  he  was  certainly  not  injured  by  the  ruling 
complained  of,  and  there  is  nothing  in  the  bill  of  exceptions  to  indicate 
that  he  would  have  used  them.  Snow  v.  Starr,  75  Texas,  414;  Waggoner 
V.  Dobson,  96  Texas,  6;  International  &  6.  N.  Ry.  Co.  v.  Bingham, 
supra. 

The  evidence  shows  that  plaintiff  sold  and  delivered  the  ring  to  the 
defenc^ant,  Addie  Humphreys,  upon  the  terms  stated  in  the  petition, 
and  that  the  amount  claimed  in  the  petition  was  due  plaintiff  under 
the  terms  of  said  contract  of  sale.  The  mortgage  executed  by  Addie 
Humphreys  to  secure  plaintiff  was  not  signed  by  Abe  Humphreys  and 
was  not  executed  by  his  authority  or  consent.  This  mortgage  was  duly 
registered  on  the  day  of  its  execution. 

Some  time  after  she  purchased  the  ring  Addie  Humphreys  pawned 
it  to  one,  Blanck,  to  secure  a  loan  of  $60,  and  failed  to  redeem  it 
at  the  time  specified  in  the  contract  of  pledge.  Subsequently  Blanck, 
with  the  knowledge  and  consent  of  Abe  Humphreys,  pawned  the  ring 
to  the  defendant  Sweeney  to  secure  a  loan  of  $125.  Abe  Humphreys 
testified  that  after  paying  Blanck  the  amount  of  his  loan  out  of  this 
$125  he  gave  the  balance  to  his  wnfe,  Addie.  When  Sweeney  received 
the  ring  from  Blanck  and  advanced  him  the  $125  he  did  not  know  that 
it  belonged  to  Addie  Humphreys,  and  had  no  actual  notice  of  plaintiff's 
mortgage.  The  ring  was  in  his  possession  at  the  time  the  suit  was 
brought  and  he  has  never  been  paid  the  $125  which  he  loaned  thereon. 

The  member  of  plaintiff's  firm  who  made  the  sale  to  Addie  Hum- 
phreys testified  that  he  had  known  Abe  and  Addie  Humphreys  for  sev- 
eral years  before  he  sold  her  the  ring  and  knew  that  they  lived  together, 
but  that  Addie  told  him  while  she  was  negotiating  for  the  purchase 
of  the  ring  that  she  was  not  married  to  Abe,  and  that  he  made 
the  contract  of  sale  with  her  on  the  faith  of  the  representation  that 
she  was  not  married.  Abe  Humphreys  testified  that  he  was  Addie's 
husband;  that  he  married  her  in  Dallas  four  or  five  years  before  the 
trial  in  the  court  below,  and  they  had  lived  together  as  husband  and 
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wife  until  she  became  insane  and  was  sent  to  the  asylum,  and  were  so 
living  together  at  the  time  plaintiff  sold  her  the  ring  and  the  mortgage 
in  question  was  executed. 

Upon  these  facts  the  priority  of  plaintiff's  lien  over  that  of  ap- 
pellant depends  upon  the  question  of  whether  Addie  and  Abe  Humphreys 
were  married  at  the  time  she  executed  the  mortgage  to  plaintiff,  and 
the  court  so  instructed  the  jury. 

Appellant  had  no  actual  notice  of  the  mortgage,  and  he  can  not  be 
charged  with  constructive  notice  by  the  registration  of  a  mortgage 
executed  by  a  married  woman  without  being  joined  therein  by  her 
husband,  no  facts  being  shown  which  would  authorize  its  execution  by 
the  wife  alone. 

Under  appropriate  assignments  appellant  complains  of  both  the  charge 
of  the  court  submitting  the  issue  of  coverture,  and  the  verdict  of  the 
jury  thereon,  on  the  ground  that  the  uncontradicted  evidence  shows 
that  Addie  Humphreys  was  a  married  woman  at  the  time  she  executed 
the  mortgage,  and  therefore  that  issue  ought  not  to  have  been  sub- 
mitted to  the  jury  and  the  verdict  is  without  evidence  to  support  it. 

We  think  these  assignments  should  be  sustained.  The  only  testi- 
mony tending  to  contradict  the  testimony  of  Abe  Humphreys  that  he 
married  Addie  several  years  before  the  trial  and  that  they  had  never 
been  divorced,  but  had  continuously  lived  together  as  husband  and  wife 
up  to  the  time  that  she  was  sent  to  the  asylum,  was  the  statement  of 
the  witness,  C.  W.  Taylor,  that  when  he  sold  the  ring  to  Addie  she  told 
him  that  she  and  Abe  were  not  married.  This  testimony  was  clearly 
hearsay,  and  for  that  reason  inadmissible  on  the  issue  of  whether  Addie 
was  a  married  woman  at  the  time  she  executed  the  mortgage,  and  it 
was  objected  to  by  the  appellant  upon  that  ground.  The  evidence  was 
admissible  upon  the  issue  of  fraud  as  alleged  in  the  petition,  but 
should  not,  over  the  objection  of  appellant,  have  been  admitted  on  the 
issue  of  coverture,  and  can  not  be  considered  as  evidence  upon  that 
issue. 

If  the  defendant  Addie  Humphreys  was  the  wife  of  Abe  Humphreys 
at  the  time  she  executed  the  mortgage,  its  registration  was  not  con- 
structive notice  to  appellant,  no  facts  being  alleged  or  proven  which 
would  make  said  mortgage  valid  as  between  the  parties  thereto. 

If  purchased  by  the  wife  during  coverture,  the  ring  became  com- 
munity property,  there  being  no  evidence  that  it  was  purchased  with 
her  separate  funds,  and  the  husband  had  the  right  to  sell  or  pledge 
it  to  appellant. 

The  undisputed  evidence  shows  that  Abe  Humphreys  not  only  author- 
ized but  participated  in  the  transaction  in  which  the  ring  was  pledged 
to  appellant  to  secure  the  loan  of  $125,  and  that  appellant  had  no  notice 
at  the  time  he  made  said  loan  that  plaintiff  had  a  lien  upon  the 
ring.  Upon  this  evidence  appellant's  lien  was  entitled  to  priority 
over  that  asserted  by  the  plaintiff,  and  the  verdict  and  judgment  of  the 
trial  court  can  not  be  sustained. 

None  of  the  remaining  assignments  point  out  any  error  and  all 
are  overruled. 

Because,  in  our  opinion,  the  evidence  is  not  sufficient  to  sustain  the 
Vol.  XLI.  Civil— 24. 
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finding  that  Addie  Humphreys  was  not  married  to  Abe  Humphreys 
at  the  time  she  executed  the  mortgage  to  plaintiff  the  judgment  of  the 
court  below,  foreclosing  plaintiff's  lien  against  appellant  and  in  favor 
of  Addie  Humphreys  against  appellant  for  possession  of  the  ring,  is 
reversed  and  the  cause  remanded.  The  remainder  of  the  judgment 
is  undisturbed. 

Reversed  and  remanded. 


Chas.  Kaase  v.  Gulf,  Colorado  &  Santa  Fe  Kailway  Company. 

Decided  January  17,  1906. 

Carrier — Passenger — ^Termination  of  Transit. 

Evidence,  in  case  of  a  passenger  remaining  asleep  on  the  arrival  of  train 
at  terminus  and  claimed  to  have  been  mistreated  by  a  brakeman  in  waking  and 
putting  him  off  car,  considered  and  held  to  support  a  verdict  for  defendant,  on 
the  ground  that  the  relation  of  carrier  had  ended  and  that  no  unreasonable 
force  was  used. 

Error  from  the  District  Court  of  Bell  County.  Tried  below  before 
Hon.  John  M.  Furman. 

Stanton  Allen  and  Pendleton,  Ferguson  &  Durrett,  for  plaintiff  in 
error. — The  verdict  of  the  jury  is  contrary  to  the  law  and  the  evidence 
in  the  following  particulars  to  wit:  The  undisputed  evidence  shows 
that  the  plaintiff  was  a  passenger  for  hire  in  the  defendant's  ear, 
that  while  the  relation  existed  the  brakeman  of  defendant  employed 
in  the  operation  of  the  train  upon  which  plaintiff  was  a  passenger, 
assaulted  and  injured  plaintiff;  and  under  the  undisputed  facts  in 
the  case  the  plaintiff  was  entitled  to  a  verdict  and  judgment  for  dam- 
ages. Liability  of  carrier  for  assault  upon  passenger  by  servant.  Gulf, 
C.  &  S.  F.  Ky.  Co.  V.  Conder,  58  S.  W.,  59,  23  Texas  Civ.  App.,  490; 
Dillingham  v.  Anthonv,  11  S.  W.,  137;  Houston  &  T.  C.  Ry.  Co.  v. 
Washington,  30  S.  W.,'  720;  St.  Louis  S.  W.  By.  Co.  v.  Franklin,  44 
S.  W.,  702;  6  Cyc,  600,  and  notes  77  to  90;  White  v.  Norfolk  &  S. 
Ry.  Co.  (N.  C.),  44  Am.  St.  Rep.,  489,  citing  41  lb.,  885  and  42  lb., 
738.  Who  are  passengers?  Texas  &  P.  Ry.  Co.  v.  Miller,  79  Texas,  84; 
St.  Louis,  A.  &  T.  Ry.  Co.  v.  Finley,  79  Texas,  85 ;  Texas  &  P.  Rv.  Co. 
v.  Dick,  63  S.  W.,  895;  Houston  &  T.  C.  Ry.  Co.  v.  Batchelor,  73 
S.  W.,  981;  6  Cyc,  536-542,  and  notes. ' 

At  the  end  of  the  journey  the  relation  of  carrier  and  passenger  con- 
tinues until  the  passenger  has  had  a  reasonable  opportunity  to  depart 
from  the  train  or  car  in  safety.  If  employes  know  that  passenger  has 
not  left  car,  announcing  station  not  suflBcient.  Texas  &  P.  Ry.  Co. 
V.  Dick,  supra;  Houston  &  T.  C.  Ry.  Co.  v.  Batchelor,  supra:  6  Cyc, 
541,  and  notes;  Price  v.  St.  Louis,  L  M.  &  S.  Ry.  Co.,  88  S.  W.,  576; 
St.  Louis  S.  W.  Ry.  Co.  v.  Martin,  63  S.  W.  Rep.,  1089;  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Matthews,  73  S.  W.  Rep.,  413;  Louisville  &  N.  Ry.  Co.  v. 
Harman  (Ky.),  64  S.  W.  Rep.,  640. 

The  charge  is  inapplicable  to  and  unsupported  by  the  facts  in  the  case 
in  this,  that  there  is  no  evidence  indicating  or  raising  the  issue  that  the 
plaintiff  was  or  at  any  time  became  a  trespasser.     Same  authorities. 
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TTie  question  of  the  carrier  affording  passengers  reasonable  time  to 
enter  and  depart  safely  from  its  train  and  of  the  duty  of  passenger 
to  exercise  ordinary  care  in  entering  and  departing  from  trains  in 
accordance  with  the  rules  and  regulations  of  the  railway  company  was 
not  raised  by  the  facts  in  this  case  and  the  court  erred  in  submitting 
the  same  to  the  jury.    Same  authorities. 

The  charge  submits  to  the  jury  whether  the  relation  of  carrier 
and  passenger  had  ceased  to  exist  between  plaintiff  and  defendant  while 
the  undisputed  facts  in  the  case  show  tliat  the  said  relation  had  not 
ceased  and  could  not  have  terminated  at  the  time  of  the  alleged  assault 
and  injury.  Same  authorities,  and  also,  that  plaintiff  was  not  a  tres- 
passer. Fanning  v.  St.  Louis,  etc.,  Ry.  Co.,  86  S.  W.  Rep.,  354 ;  Texas 
Midland  Ry.  Co.  v.  Terrv,  65  S.  W.  Rep.,  697 ;  St.  Louis  S.  W.  Ry. 
Co.  V.  Martin,  63  S.  W.  Rep.,  1089;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Matthews,  73  S.  W.  Rep.,  413;  Price  v  St.  Louis,  I.  M.  &  S.  Ry.  Co., 
88  S.  W.  Rep.,  576,  and  authorites  cited. 

J.  W.  Terry  and  A.  IL  Culwell,  for  defendant  in  error. — The  evi- 
dence in  this  case  shows  conclusively  that  this  passenger  was  carried 
safely  from  the  initial  point  to  the  place  of  destination,  that  a  rea- 
sonably sufficient  notice  of  the  station  of  Temple  was  given,  and  that 
a  reasonable  opportunity  for  this  passenger  to  disembark  from  the 
train. was  afforded,  and  there  was  no  further  contractual  relationship 
existing.  Fanning  v.  St.  Louis  Southwestern  Rv.  Co.,  12  Texas  Ct. 
Rep.,  689;  Texas  &  P.  Rv.  Co.  v.  Alexander,  13  Texas  Civ.  App.,  314; 
Houston  &  T.  C.  Ry.  Co"^  v.  Cohn,  22  Texas  Civ.  App.,  12;  St.  Louis 
S.  W.  Ry.  Co.  v.  Rickets,  54  S.  W.  Rep.,  1090,  22  Texas  Civ.  App., 
518. 

The  plaintiff  in  error  having  neglected  to  get  off  of  the  train  at 
Temple  after  its  arrival  had  been  announced,  and  the  train  stopped, 
he  became  a  trespasser,  and  defendant  in  error  owed  to  him  no  duty 
except  not  to  willfully  injure  him.  Houston  &  T.  C.  Ry.  Co.  v. 
Cohn,  22  Texas  Civ.  App.,  13,  and  authorites  heretofore  cited. 

KEY,  Associate  Justice. — Charles  Kaase  brought  this  suit  against 
dftendant  railway  company  for  damages.  He  alleged  in  his  petition 
that  while  he  was  a  passenger  on  the  defendant's  railroad,  one  of  the 
defendant's  employes  committed  an  assault  upon  him.  There  was  a 
jury  trial,  resulting  in  a  verdict  and  judgment  for  the  defendant,  and 
the  plaintiff  has  brought  the  case  up  by  writ  of  error. 

The  first  assignment  of  error  assails  the  verdict  and  asserts  that 
the  undisputed  evidence  shows  that  the  plaintiff  was  a  passenger  on 
defendant's  train,  and  that  while  that  relation  existed,  a  brakeman 
employed  by  the  defendant  in  the  operation  of  the  train,  committed 
an  assault  lipon  him.  The  undisputed  testimony  shows  that  the 
plaintiff  boarded  the  train  in  question  at  Lampasas,  and  became  a  pas- 
senger by  virtue  of  a  ticket,  which  entitled  him  to  transportation  to 
Temple.  Temple  was  the  final  destination  of  the  train,  and  when  it 
reached  that  place  and  all  the  other  passengers  got  off,  the  plaintiff, 
who  was  asleep  in  a  seat  in  the  chair  car,  did  not  get  off.  This  was 
between  ten  and  twelve  o'clock  at  night. 
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The  plaintiff  testified  that  he  had  lost  sleep  for  several  nights;  that 
he  went  to  sleep  before  the  train  reached  Temple,  and  did  not  wake 
up  until  he  was  jerked  out  of  his  seat  by  the  brakeman,  who  placed 
nippers  or  handcuffs  on  one  of  his  wrists. 

We  have  not  undertaken  to  set  out  his  testimony  in  full,  because  it 
may  be  conceded  that  it  was  suflBcient  to  support  a  verdict  in  his  favor, 
if  the  jury  had  given  him  credence  and  decided  the  case  for  him. 
But  the  conductor  in  charge  of  the  train  testified  that  when  it  reached 
Temple  he  passed  through  the  car  and  announced  that  station  in  a 
distinct  voice;  that  he  assisted  the  passengers  off,  remaining  there  for 
at  least  five  minutes  after  the  train  stopped  at  the  depot,  and  until 
he  supposed  all  the  passengers  were  off,  when  he  left  for  his  home. 

J.  H.  Ragsdale,  the  brakeman,  testified  as  follows:  "I  was  brake- 
man  on  the  train  that  Mr.  Kaase,  the  plaintiff,  was  on  the  night  he 
complains  of.  My  duties  are  to  protect  the  rear  end  of  my  train,  and 
keep  any  other  train  from  running  into  the  rear  end.  I  have  no  control 
or  supervision  over  the  passengers  on  the  train.  The  conductor  is  in 
charge  of  that  part  of  the  work.  The  destination  of  that  train  that 
night  was  Temple.  I  do  not  know  whether  or  not  the  station  was  called 
before  going  in.  I  did  not  undertake  to  get  plaintiff  out  of  the  car 
until  I  had  done  all  my  work,  and  I  passed  by  and  heard  the  car  man 
making  a  fuss  in  there  and  I  stepped  in  the  car.  I  was  off  duty  at  that 
time.  When  my  train  got  to  Temple,  I  took  off  my  lights  and  put 
them  in  the  train  box,  which  took  me  about  five  minutes  after  we  got 
in  there,  and  then  I  took  off  my  cap  and  put  on  my  hat  and  started 
down  to  the  Harvey  House.  I  had  nothing  more  to  do  with  that  train 
when  I  had  done  what  I  have  stated.  I  had  no  further  connection  with 
that  train  as  brakeman.  My  duties  to  the  railroad  company  had  all 
been  performed,  and  the  services  for  which  I  was  employed  had  all 
been  done.  I  did  not  know  the  destination  of  plaintiff.  I  thought 
he  wanted  to  go  through  somewhere  on  the  main  line  or  on  the  Katy. 
The  first  thing  that  attracted  my  attention  back  to  the  car  after  I  had 
finished  my  work  was  that  I  heard  the  car  man  trying  to  wake  plaintiff 
up.  At  that  time  the  car  had  been  turned  over  to  the  car  cleaner.  When 
I  heard  him  trying  to  wake  the  passenger  up,  I  went  in  the  car.  I 
shook  plaintiff  and  raised  him  up  in  the  seat,  and  let  him  sit  back  down 
in  it,  and  then  I  went  out  and  started  on  back  towards  home,  and  Mr. 
Jordan  the  car  cleaner  went  on  through  the  train  and  put  the  rest  of 
the  lights  out,  and  was  coming  back,  and  as  a  personal  favor  to  him, 
T  went  back  up  there,  and  decided  that  I  would  get  plaintiff  out  of  the 
car,  so  that  he  could  make  his  connection,  if  he  was  going  north  or 
south.  My  motive  in  going  back  to  the  plaintiff  the  second  time  was  a 
personal  favor  to  him,  to  keep  him  from  missing  his  connections.  I 
didn^t  know  where  he  was  going  and  thought  he  might  miss  his  connec- 
tion. When  I  went  back  there  I  did  not  have  any  nippers.  I  never 
carry  nippers.  I  did  have  a  car  seal,  which  is  made  of  tin,  and  maybe 
a  quarter  of  an  inch  wide.  It  is  a  piece  of  tin  that  they  run  through 
the  lock  or  door  on  a  freight  car  to  seal  it  up.  I  picked  that  up,  I  put 
that  around  plaintiff's  wrist  and  pinched  it,  and  he  rose  up  in  his 
seat.  I  did  that  to  wake  him  up.  I  had  tried  every  other  way  and  could 
not  wake  him.    He  got  up  out  of  his  seat  and  aak-ed  me  what  I  was  doing. 
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and  I  said  I  was  waking  him  up.  He  said  take  those  things  off  of  rae, 
and  I  took  them  off  and  I  said  *Are  you  awake?'  He  said  ^Yes/  and  I 
went  out  of  the  car  and  he  followed  me  out  of  the  car.  There  was  no 
one  in  the  car  but  the  plaintiff,  myself  and  the  car  cleaner  Jordan. 
I  weigh  one  hundred  and  sixty-five  pounds,  and  am  five  feet  five  and  a 
half  inches  tall.  According  to  plaintiff's  statement,  he  is  a  larger 
man  than  I  am.  I  had  no  intention  of  doing  plaintiff  any  personal 
violence,  and  had  no  desire  to  injure  him  in  any  way.  I  was  doing 
that  as  J.  H.  Bagsdale^  and  not  as  a  brakeman  of  defendant. 

"I  did  not  twist  the  car  seal  around  plaintiff's  wrist,  I  just  pinched  it. 
I  did  just  what  I  testified  on  direct  examination  and  that  is  all  -there 
was  to  it.  I  do  not  have  anything  to  do  with  calling  stations.  Some- 
times I  do  as  an  assistance  to  the  conductor.  A  brakeman  is  not  re- 
quired to  assist  passengers  off  the  train,  but  we  do  it  sometimes.  It 
is  customary  to  see  that  everybody  gets  out  of  the  car,  and  I  am  not 
going  to  let  a  man  sleep,  if  I  can  wake  him  up,  but  it  is  not  my  duty 
to  go  in  there  and  wake  him  up.  It  is  the  general  custom  to  see  that 
all  passengers  get  out  when  we  get  to  terminals,  and  I  heard  the  car 
cleaner  in  the  car  and  I  went  in  to  help  him.  The  car  cleaner  did  not 
take  any  part  in  waking  plaintiff  up.  The  car  cleaner  was  right  there  at 
the  seat  when  I  woke  him  up.  I  got  the  car  seal  out  in  the  yard  and 
carried  it  in  the  car  with  me. 

"It  was  the  second  trip  that  I  carried  the  car  seal  with  me,  after 
I  had  been  in  there  and  tried  to  wake  plaintiff  up  by  shaking  him. 
I  did  not  curse  plaintiff,  or  use  any  profane  language  towards  him." 

The  employe  referred  to  as  the  car  cleaner  testified  for  the  defendant, 
and  substantially  corroborated  the  brakeman  as  to  what  was  done 
by  the  brakeman  to  get  the  plaintiff  off  of  the  train.  He  also  stated 
that  before  the  brakeman  came  back  on  the  car,  he  had  endeavored, 
without  success,  to  wake  the  plaintiff  by  shaking  and  pushing  him. 
He  stated  that  he  did  this  twice  before  ttie  brakeman  came  to  his  as- 
sistance, and  that  the  train  had  been  there  ample  time  for  the  plaintiff 
to  get  off  before  he  attempted  to  wake  him  the  first  time.  The  plaintiff 
denied  being  drunk,  but  admitted  that  he  had  taken  several  drinks 
of  intoxicating  liquor  before  he  left  I^ampasas. 

We  are  of  the  opinion  that  the  testimony  submitted  by  the  defendant 
was  such  as  justified  the  jury  in  finding  that  the  train  had  been  there 
a  reasonable  and  suflBcient  length  of  time  for  passengers  to  get  off,  and 
that  on  account  of  being  intoxicated,  or  for  some  other  reason,  the 
plaintiff  was  in  such  condition  as  that  it  was  necessary  for  the  de- 
fendant's employes  to  resort  to  some  other  means  than  those  usually 
employed  to  awaken  a  sleeping  person,  in  order  to  get  the  plaintiff 
off  of  the  train;  and  that  excessive  force  was  not  used  for  that  pur- 
pose. In  other  words,  we  hold  that  the  testimony  offered  by  the  de- 
fendant supports  a  finding  that  the  plaintiff  was  not,  at  the  time  he 
alleges  he  was  assaulted,  a  passenger.  But,  if  it  be  conceded  that  that 
relation  had  not  terminated,  and  he  was  a  passenger  at  the  time  re- 
ferred to,  we  are  of  the  opinion  that  the  verdict  should  be  upheld 
upon  the  theory  that  no  unlawful  assault  was  committed.  The  train 
had  reached  its  destination;  and  plaintiff,  though  asleep,  and  without 
fault,  had  no  right  to  remain  on  the  train  throughout  the  ni^bt:  nnd 
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the  defendant's  employes  had  the  right  to  resort  to  whatever  means 
were  reasonably  necessary  to  awaken  him  and  get  him  off  the  train; 
and  if  the  brakeman  and  car  cleaner  told  the  truth  about  the  matter, 
we  are  not  prepared  to  say  that  the  means  resorted  to  were  unreasonable 
or  unnecessary. 

The  other  assignments  of  error  assail  the  charge  of  the  court,  mainly 
upon  the  contention  that  the  undisputed  testimony  shows  that  the 
plaintiff  was  entitled  to  recover;  and  that  whether  or  not  he  was  a 
passenger  at  the  time  of  the  alleged  assault  should  not  have  been  sub- 
mitted to  the  jury.  What  we  have  already  said  disposes  of  that  objec- 
tion. The  other  criticisms  addressed  to  the  charge  are  not  regarded 
as  tenable.  We  hold  that  the  charge,  with  fairness  and  reasonable  ac- 
curacy, submitted  the  case  to  the  jury,  and  that  the  verdict  for  the 
defendant  is  supported  by  testimony. 

No  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed. 


Belton  Oil  Company  v.  Gulf^  Colorado  &  Santa  Fe  Railway 

Company. 

Decided  January  17,  1906. 

Contract — Shipment — Weights^— Account  Stated. 

A  railroad  company  wliich  contracted  with  a  shipper  to  accept  and  ship 
freight  at  the  shipper's  weights,  but  witli  an  agreement  by  the  latter  giving  a 
right  to  inspect  his  books  and  records  to  verify  same  and  to  pay  any  claims 
thereby  discovered  for  freight  lost  by  underbilling,  could  recover  same,  though 
the  freight  had  been  billed  at  rates  known  at  the  time  to  its  agent  to  be  based 
on  under  weight;  such  billing  did  not  constitute  an  account  stated  between 
the  parties  which  would  deprive  the  carrier  of  remedy  upon  its  contract. 

Error  from  the  County  Court  of  Bell  County.  Tried  below  before 
Hon.  W.  R.  Butler. 

John  B.  Durrett,  for  plaintiff  in  error. — The  bills  of  lading,  showing 
the  weight  of  each  shipment  and  the  amount  of  freight  charges  due 
thereon,  presented  by  defendant,  signed  by  the  agent  of  plaintiff  and 
delivered  to  defendant,  were  accounts  rendered  and  the  payment  by 
defendant  of  the  amounts  shown  by  such  bills  to  be  due  constituted 
an  account  stated  and  settled  between  plaintiff  and  defendant  as  to 
the  amount  of  freight  charges  upon  each  of  such  shipments,  and  there 
being  no  unfairness  and  all  the  facts  being  known  to  both  parties, 
such  settlement  was  final  and  conclusive.  McKay  v.  Overton,  65  Texas, 
86;  Henry  v.  Chapman,  4  Texas  Civ.  App.,  162,  and  Nevland  v.  Nev- 
land,  19  Texas,  423;  Heidenheimer  v.  Ellis,  67  Texas,  428;  Ix)ckwo6d 
V.  Thome  (N.  Y.),  62  Am.  Dec,  page  81,  and  note;  Young  v.  Hill, 
23  Am.  Rep.,  110. 

J.  W.  Terry  and  A.  H.  Culwell,  for  defendant  in  error.— Where  it 
was  made  to  appear,  as  in  this  case,  that  the  shipments  were  made 
subject  to  the  right  of  the  railway  company  to  collect  the  correct 
amount  of  freight  charges  due  without  regard  to  the  statements  con- 
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tained  in  the  bill  of  lading,  then  a  bill  of  lading  acted  upon  by  the 
railway  company  is  not  an  account  stated,  and  the  railway  company 
would  have  the  right  to  collect  the  correct  amount  of  freight  charges 
due  without  regard  to  the  statements  in  the  bill  of  lading. 

The  undisputed  facts  showing,  as  they  do  in  this  case,  that  the 
shipments  were  billed  at  a  less  than  the  correct  weight,  and  that  the 
proper  amount  of  freight  charges  had  not  been  collected  tliereon,  then 
no  stated  account  could  be  predicated  upon  any  condition  of  facts  having 
the  above  as  a  foundation,  for  the  reason  that  the  same  would  be  based 
upon  an  illegal  and  unlawful  consideration  and  upon  an  illegal  and  un- 
lawful transaction,  and  even  though  there  had  been  a  stated  account, 
as  contended  by  plaintiff  in  error,  it  appearing  as  it  does  herein,  the  same 
was  and  is  based  upon  a  transaction  forbidden  by  law  and  neither  party 
could  be  bound  thereby,  but  it  would  be  the  duty  of  the  defendant  in  er- 
ror to  collect  the  correct  charges  notwithstanding.  San  Antonio  &  A. 
P.  Ey.  Co.  V.  Clements,  20  Texas  Civ.  App.,  499 ;  Houston  &  T.  C.  Ky. 
Co.  V.  Dumas,  43  S.  W.  Rep.,  609;  Missouri,  K.  &  T.  Ry.  Co.  v.  Trinity 
E.  Lumber  Co.,  1  Texas  Civ.  App.,  557;  Dillingham  v.  Fischl,  1  Texas 
Civ.  App.,  552;  Texas  &  P.  v.  Clark,  4  Texas  Civ.  App.,  614. 

KEY,  Associate  Justice. — The  Gulf,  Colorado  &  Santa  Fe  Rail- 
way Company  brought  this  suit  against  the  Belton  Oil  Company  for 
the  recovery  of  $394.34,  alleged  to  be  owing  by  the  defendant  for  a  bal- 
ance of  freight  charges  on  certain  shipments  of  cotton-seed  meal,  cake 
and  hulls  shipped  over  the  plaintiff's  railroad. 

The  defendant  pleaded  a  general  denial,  failure  of  consideration, 
breach  of  the  contract  by  the  plaintiff,  and  final  settlement  upon  an  ac- 
count stated.  The  case  was  submitted  to  the  county  judge,  who  ren- 
dered judgment  for  the  plaintiff  for  $196.58,  and  the  defendant .  has 
brought  the  case  to  this  court  by  writ  of  error. 

There  is  no  statement  of  facts  in  the  transcript,  and  the  case  is  sub- 
mitted in  this  court  upon  the  trial  judge's  findings  of  fact. 

There  is  but  one  assignment  of  error,  which  asserts  that  the  trial 
court  erred  in  its  conclusion  of  law  that  the  facts  found  did  not  con- 
stitute an  account  stated  such  as  would  preclude  the  plaintiff  from  a 
recovery.  The  plaintiff  pleaded  a  written  contract,  by  the  terms  of 
which  it  was  to  accept  and  ship  freight  for  the  defendant  according  to 
the  defendant's  scale  of  weights,  with  the  proviso  that  the  "plaintiff, 
through  its  auditor,  or  other  duly  accredited  representative,  would  be 
permitted  from  time  to  time  to  inspect  the  books  and  records  of  the  de- 
fendant company,  for  the  purpose  of  verifying  the  rendition  of  weights 
as  made  by  said  defendant  company,  and  that,  should  sucli  inspection 
show  incorrect  returns,  by  clerical  error  or  otherwise,  which  deprived 
the  plaintiff  company  of  its  just  revenue,  the  defendant  company  would, 
on  presentation  by  the  plaintiff  of  its  bill  covering  same,  promptly  pay 
all  undercharges  found  due."  The  findings  of  the  trial  court  show  that 
the  contract  was  made  as  alleged  in  the  plaintiff's  petition. 

In  view  of  the  provision  of  the  contract  just  quoted,  w^e  hold  that  the 
railway  company  was  not  precluded  from  going  behind  tlie  bills  of  lad- 
ing and  freight  bills  signed  by  it.  and  showing  that  the  weights  fur- 
nished by  the  defendant  were  incorrect,  and  recovering  for  the  ?hort- 
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age,  although  the  plaintiffs  agent  who  received  the  various  shipments 
knew  of  the  existence  of  the  shortage  at  the  time  the  shipments  were 
made  and  the  freights  paid.  We  think  the  purpose  of  the  stipulation 
referred  to  was  to  reserve  the  right  for  a  reasonable  time  to  correct 
errors  in  weights,  and  that  such  right  was  not  destoyed  by  making  out 
bills  according  to  the  weights  furnished  by  the  defendant  and  receiving 
payment  therefor  from  the  defendant.  The  stipulation  that  the  plain- 
tiff would  accept  the  scale  of  weights  of  the  defendant  on  all  consign- 
ments in  carload  lots,  and  that  inspections  might  be  made  by  its  auditor, 
or  other  duly  accredited  representative,  and  that  same  might  be  made 
from  time  to  time,  negatived  the  idea  that  it  was  intended  that  the  in- 
spection should  be  made  at  the  very  time  the  several  shipments  were 
tendered,  and  not  after  they  had  been  made  and  freight  charges  paid 
according  to  the  weights  furnished  by  the  defendant. 

No  error  has  been  pointed  out,  and  the  judgment  is  affirmed. 

Affirmed. 


Houston  Saengerbund  v.  Frank  Dunn. 

Decided  January  18,  1906. 

1. — ^Hearing  Motion  for  New  Trial — Rule  71  for  District  Courts  Construed. 

It  is  within  the  discretion  of  the  District  Court  to  hear  and  determine  a 
motion  for  new  trial  within  less  than  two  days  before  adjournment  for  the  term, 
especially  when  the  submission  of  the  motion  until  so  late  a  day  has  been  caused 
in  part  by  the  conduct  of  the  opposite  party.  The  provisions  of  Rule  71  for  the 
District  Courts  are  not  mandatory. 

2. — Landlord — Breach  of  Contract  to  Repair — Limitation. 

Where  a  tenant  sues  for  damages  caused  by  the  failure  of  the  landlord 
to  repair  as  by  the  terms  of  a  written  contract  he  was  bound  to  do,  the  four 
years',  and  not  the  two  years',  statute  of  limitation  applies. 

3. — tissue — Pleading  and  Evidence — Charge. 

Where  the  plaintiff  plead  that  the  agreement  to  arbitrate  was  entered  into 
by  the  defendant  or  his  representative,  and  the  evidence  tended  to  show  that 
said  agreement  was  made  by  a  representative,  it  was  error  to  refuse  to  charge 
that  the  defendant  would  be  bound  by  the  award  if  he,  either  by  himself  or  his 
agent,  agreed  to  the  submission. 

4. — Arbitration — Scope  of  Submission. 

Where  the  evidence  was  conflicting  as  to  the  scope  of  the  submission  to 
arbitration,  it  was  error  for  the  court  to  instruct  the  jury  to  find  for  the  plain- 
tiff upon  the  award  only  in  the  event  the  questions  both  of  law  and  fact  were 
submitted  to  the  arbitrators.  It  is  competent  for  parties  to  submit  the  matters 
in  dispute  between  them  to  arbitration  without  any  special  reference  to  questions 
of  law. 

Error  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  W.  P.  Hamblen. 

Taliaferro  &  Wt'koti,  for  plaintiff  in  error. — The  court  erred  in  sus- 
taining the  motion  of  defendant  in  error  to  dismiss,  and  in  dismissing 
without  hearing  or  determining  the  motion  of  plaintiff  in  error  for  a 
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new  trial,  on  the  ground  that  there  was  not  two  full  days  prior  to  ad- 
journment of  the  court.  Bev.  Stats.,  art.  1374;  Wood  v.  Wheeler,  7 
Texas,  16;  Ellis  v.  Harrison,  56  S.  W.  Rep.,  592;  Mitchell  v.  Mitchell, 
84  Texas,  305;  Wells  v.  Melville,  25  Texas,  338;  Puckett  v.  Reed,  37 
Texas,  309;  DeLeon  v.  Owen,  3  Texas,  154;  Mills  v.  Bagby,  4  Texas, 
322,  324;  Bryorly  v.  Clark,  48  Texas,  353;  Hamblen  v.  Knight,  60 
Texas,  40;  McPherson  v.  Johnson,  69  Texas,  489;  Brown  v.  Reed,  62 
S.  W.  Rep.,  74;  Calverly  v.  Shanks,  67  S.  W.  Rep.,  436;  Kohn  v. 
Washer,  69  Texas,  69,  70. 

Plaintiff's  cause  of  action,  being  for  breach  of  a  written  covenant  to 
repair,  is  an  action  where  the  indebtedness  is  founded  upon  a  contract 
in  writing,  and  is  subject  to  the  four,  and  not  the  two,  years  statute  of 
limitations.  Rev.  Stats.,  art.  3356;  Robinson  v.  Vamell.  16  Texas, 
388,  389,  390;  Trube  v.  Montgomery,  7  Texas  Civ.  App.,  560,  27  S.  W. 
Rep.,  20;  Schurenberg  v.  Wilhelm,  23  S.  W.  Rep.,  817;  Clay  v.  Clay, 
13  Texas,  204. 

In  order  to  constitute  a  valid  arbitration  and  award,  it  is  not  neces- 
sary that  a  legal  cause  of  action  be  submitted;  it  is  sufficient  if  there 
is  a  bona  fide  difference  of  opinion  between  the  parties  as  to  their 
rights.    3  Cyc,  590,  591 ;  2  Am.  &  Eng.  Ency.  Law,  553. 

Where  a  landlord  leases  different  parts  of  a  building  to  different 
tenants,  retaining  in  his  control  those  portions  of  the  building  the  use 
of  which  must  of  necessity  be  enjoyed  by  all  the  defendants  in  com- 
mon, he  is  liable  to  any  of  the  tenants  for  damages  that  may  accrue  to 
them  by  reason  of  the  want  of  repair  of  the  portion  of  the  building 
retained  in  his  control.  McGinley  v.  Alliance  Trust  Co.,  56  L.  R.  A., 
at  336;  66  S.  W.  Rep.,  153,  154;' 168  Mo.,  157;  O'Connor  v.  Andrews, 
81  Texas,  29;  Dollard  v.  Roberts,  14  L.  R.  A.,  at  241  (note) ;  130  M. 
Y.,  268;  Toole  v.  Beckett,  67  Me.,  544,  24  Am.  Rep.,  54;  Glickauf  v. 
Maurer,  75  111.,  289,  20  Am.  Rep.,  238;  Marshall  v.  Cohen,  44  Ga.,  489, 
9  Am.  Rep.,  170;  18  Am.  &  Eng.  Ency  Law  (2d  ed.),  220. 

E.  P.  Turner^  for  defendant  in  error. — Rule  71  is  a  rule  of  the  Su- 
preme Court  of  the  State  of  Texas,  and  is  not  a  rule  of  the  District 
Court,  and  is  made  by  the  Supreme  Court  in  the  exercise  of  the  power 
conferred  on  it  by  law,  and  as  such  is  mandatory  to  the  District  and 
inferior  Courts,  and  can  not  be  legally  disregarded  by  the  District 
Court,  but  must  be  enforced  by  it. 

The  charge  of  the  court  was  correct,  and  the  action  for  damages, 
filed  on  the  15th  of  October,  1902,  was  in  the  nature  of  tort,  and  was 
one  which  became  barred  in  two  years  from  the  date  of  the  alleged  ac- 
crual of  the  same. 

This  is  an  action  sounding  in  damages,  in  the  nature  of  tort,  and  as 
such  is  barred  by  the  statute  of  limitation  of  two  years. 

The  alternative  action  is  one  sounding  in  damages  to  property,  and, 
under  the  statute  of  this  State,  is  barred  in  two  years  from  the  date  of 
the  accrual  of  the  cause  of  action.  Fort  Worth  R.  R.  Co.  v.  McAnulty, 
26  S.  W.  Rep.,  414;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Roemer,  20  S.  W. 
Rep.,  843;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  demons,  47  S.  W.  Rep., 
731 ;  International  &  G.  N.  R.  R.  Co.  v.  Polkard,  1  App.  Civ.  Cas.,  426, 
26  S.  W.  Rep.,  414,  23  S.  W.  Rep.,  384,  23  S.  W.  Rep.,  817,  23  S.  W. 
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Bep.,  737;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Johnson,  29  S.  W.  Rep., 
428;  Shirley  v.  Waco  Tap  B.  B.,  78  Texas,  144;  Henrietta  Nat.  Bank 
V.  Barrett,  25  S.  W.  Rep.,  4e5G ;  Galveston,  H.  &  S.  A.  By.  v.  Johnson, 
29  S.  W.  Bep.,  428;  Texas  Water  Co.  v.  Cleburne,  21  S.  W.  Bep.,  393, 
37  S.  W.  Bep.,  IT,  35  S.  W.  Rep.,  744;  Benavides  v.  Hunt,  79  Texas, 
383,  15  S.  W.  Rep.,  396;  Glover  v.  Storrie,  43  S.  W.  Rep.,  1035  (im- 
provement  certificate) ;  all  other  actions  barred.  McCampbell  v. 
Durst,  40  S.  W.  Rep.,  315.  See,  also,  48  S.  W.  Rep.,  39,  54  S.  W. 
Rep.,  1027 ;  Millington  v.-  The  Texas  &  Pacific  E.  B.,  2  App.  Civ.  Cas., 
171;  Cooley  on  Torts,  pp.  105,  106,  par.  2. 

BEESE,  Associate  Justice. — This  suit  was  instituted  by  the  Hous- 
ton Saengerbund  against  Frank  Dunn  to  recover  damages  alleged  to 
have  been  done  to  the  furniture  of  plaintiff  situated  in  a  house  rented 
from  defendant,  occasioned  by  the  rain  leaking  through  holes  in  the 
roof,  which  defendant  was  bound  by  express  stipulations  in  the  lease 
contract  to  repair. 

In  the  first  count  of  the  petition  plaintiff  sets  up  a  verbal  agreement 
between  plaintiff  and  defendant  to  submit  the  matter  of  plaintiff's  com- 
plaint to  arbitration,  and  an  award  of  the  arbitrators  in  favor  of  plain- 
tiff for  $735. 

In  the  second  count  plaintiff  sets  up  the  contract  to  repair,  the 
breach,  and  consequent  damages,  which  are  alleged  to  be  $1,500. 

In  the  third  count  plaintiff  alleged  the  lease  of  a  part  of  the  build- 
ing, that  plaintiff  had  no  control  over  the  roof,  and  that,  as  landlord, 
defendant  was  bound  to  keep  the  roof,  in  repair,  which  had  not  been 
done.  That  by  reason  of  such  failure  plaintiff  had  been  damaged  in 
the  sum  of  $1,500  by  the  water  leaking  through  holes  in  the  roof  upon 
the  plaintiff's  furniture  in  the  leased  premises. 

It  is  alleged  that,  by  written  contract  of  leasehold  December  22,  1898, 
plaintiff  had  leased  from  Thiel  for  five  years  from  January  1,  1899,  a 
portion  of  a  brick  building  in  the  city  of  Houston,  the  portion  so  leased 
consisting  of  a  store-room  twenty-five  by  fifty  feet,  on  the  first  floor, 
and  the  upper  story  of  the  building.  That  said  lease  contract  con- 
tained, among  other  provisions,  an  express  stipulation  on  the  part  of 
the  lessors,  "in  the  event  of  damage  to  the  same  (the  leased  premises) 
by  fire  or  otherwise,  the  parties  of  the  first  part  (the  lessors)  agree  and 
bind  themselves  to  make  any  and  all  necessary  repairs." 

That  on  August  1,  1899,  the  lessors  conveyed  the  property,  the  build- 
ing and  ground,  to  defendant,  who  purchased  subject  to  plaintiff's  rights 
under  the  lease  and  became  bound  by  the  contract  to  repair. 

The  damage  is  alleged  to  have  been  occasioned  by  defendant's  hav- 
ing permitted  the  roof  to  become  damaged,  defective  and  leaking, 
whereby  from  August,  1899,  to  and  through  January,  1900,  large  quan- 
tities of  water  had  run  in  through  the  roof  upon  the  plaintiff's  furni- 
ture. 

It  is  alleged  that  demand  was  made  upon  defendant  for  payment, 
and  that  in  February,  1901,  in  order  to  amicably  settle  the  matter,  ar- 
bitrators were  chosen  by  the  respective  parties,  to  whom  the  matters  of 
difference  were  submitted,  and  by  whom  an  award  was  made,  as  afore- 
said, which  amount  plaintiff  sought  to  recover. 
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PlaintiflE  further  sought,  in  the  event  he  failed  to  recover  upon  the 
award,  to  recover  upon  the  original  cause  of  action  growing  out  of  the 
contract  to  repair  and  breach  thereof,  and,  failing  this  also,  to  recover 
upon  the  alleged  obligation  of  defendant,  as  landlord,  to  keep  the  roof 
in  repair,  plaintijBf  being  lessee  of  only  a  part  of  the  building  and  hav- 
ing no  control  of  the  roof. 

Defendant  answered  by  general  demurrer  and  certain  special  excep- 
tions, not  necessary  to  refer  to  specifically,  general  denial,  and  various 
special  pleas,  denying  specifically  and  in  detail  that  he  made  any  agree- 
ment to  submit  the  matter  to  arbitration,  chose  any  arbitrators,  agreed 
to  be  bound  by  the  award — in  short,  that  he  had  anything  to  do  with 
the  arbitration,  either  by  himself  or  by  any  authorized  agent.  That  if 
any  such  thing  as  arbitration  was  ever  contemplated  by  the  parties,  it 
was  clearly  and  distinctly  understood  that  defendant  in  no  way  recog- 
nized or  admitted  his  liability  for  the  damages  complained  of,  which 
was  one  of  the  matters  to  be  determined  by  the  contemplated  arbitra- 
tion. It  is  further  alleged  that,  if  plaintiff  had  sustained  any  damage, 
as  alleged,  it  was  occasioned  by  the  unprecedented,  storm  of  September, 
1900,  which  was  an  act  of  God  for  which  plaintiff  was  not  responsible. 

There  was  a  trial  by  a  jury,  and  verdict  and  judgment  were  for  de- 
fendant. The  case  is  before  us  on  writ  of  error  sued  out  by  plaintiff, 
the  Houston  Saengerbund. 

Plaintiff  in  error  filed  a  motion  for  a  new  trial  on  April  9,  within 
two  days  after  the  date  of  the  judgment.  On  the  first  motion  day 
thereafter,  the  court  being  engaged  in  other  business,  at  the  suggestion 
of  counsel  for  defendant  in  error,  the  motion  was  passed,  to  bo  taken 
up  at  any  time  which  might  be  agreeable  to  counsel  for  plaintiff  in  error. 
Thereafter,  on  the  morning  of  Saturday,  April  23,  being  motion  day, 
counsel  for  plaintiff  in  error  went  to  the  court  co  ascertain  whether  the 
motion  would  })e  taken  up.  Finding  that  the  motion  docket  would  not 
be  called  before  two  o'clock  p.  m.,  it  was  tlion  agreed  by  counsel  for  de- 
fendant in  error  that  the  motion  might  be  heard  on  any  day  during 
the  following  week,  when  the  court  was  at  leisure.  The  motion  was 
called  up  for  disposition  on  the  29tli,  when  counsel  for  defendant  ob- 
jected to  the  consideration  of  the  same  and  filed  a  written  motion  to 
dismiss  the  motion  without  consideration,  on  the  ground  that  it  was 
then  less  than  two  days  before  the  adjournment  of  the  term,  and  the  mo- 
tion, under  rule  71  for  the  District  Court,  could  not  be  heard.  The 
next  day,  April  30,  was,  in  fact,  the  last  day  of  the  term  by  law.  Coun- 
sel for  plaintiff  in  error  made  answer,  under  oath,  setting  up  the  reasons 
why  the  motion  for  new  trial  had  not  been  sooner  called  up,  as  herein 
stated,  which  in  open  court  were  admitted  to  be  true.  The  court  granted 
the  motion  of  defendant  in  error,  and  dismissed  the  motion  for  new 
trial  without  hearing  or  consideration,  to  which  action  plaintiff  in  error 
took  a  bill  of  exceptions.    This  action  of  the  court  is  assigned  as  error. 

Rule  71  for  the  District  Court  is  as  follows :  "Motions  for  new  trial 
and  in  arrest  of  judgment  shall  be  determined  on  motion  day  of  each 
week  of  the  term,  unless  postponed  to  the  next  motion  day,  or,  for  good 
cause  shown,  to  a  subsequent  day,  and  not  later  than  two  entire  days 
before  the  adjournment  of  the  court,  at  which  time  all  such  motions 
previously  filed  shall  be  determined." 
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Evidently  the  court  construed  the  latter  part  of  this  rule  as  manda- 
tory, leaving  the  court  no  discretion  in  the  matter,  and  for  this  reason, 
and  not  in  the  exercise  of  its  discretion,  dismissed  the  motion  without 
a  hearing  on  motion  of  defendant  in  error.  It  is  not  shown  that  it 
would  have  inconvenienced  the  court  or  counsel  for  defendant  in  error 
to  hear  and  determine  the  motion  properly,  and  inasmuch  as  counsel 
for  plaintiff  in  error  had  been  led  by  the  agreement  of  counsel  for  de- 
fendant in  error  to  postpone  the  hearing  until  the  date  stated,  and  in 
view  of  the  grave  consequences  to  plaintiff  in  error  from  the  action  of 
the  court  in  dismissing  the  motion  without  a  hearing,  we  can  not  think 
that  the  court  would  have  refused  to  exercise  its  discretion  and  hear 
the  motion  if  it  had  been  thought  that  it  had  such  discretion. 

The  trial  court  was  in  error  in  construing  the  rule  as  mandatory,  in 
the  sense  that  it  required  a  dismissal  of  the  motion  without  a  hearing. 
It  was  certainly  within  the  descretion  of  the  court  to  hear  and  deter- 
mine the  motion  for  a  new  trial  under  the  circumstances,  and  it  should 
have  been  done.     (Wells  v.  Mellville,  25  Texas,  337.) 

The  assignment  of  error  must  be  sustained,  and  it  follows  that  the 
only  course  to  be  taken  to  relieve  plaintiff  in  error  of  the  consequences 
of  the  error  will  be  to  consider  the  motion  for  new  trial  as  having  been 
heard  and  overruled,  thus  giving  him  the  right  to  have  his  appeal  heard 
upon  the  facts. 

After  charging  the  jury  as  to  the  right  of  plaintiff  in  error  to  recover 
upon  the  award  of  the  arbitrators,  the  court  instructed  them,  as  to  the 
right  to  recover  upon  the  breach  of  the  contract  to  repair,  independently 
of  the  award,  that  "all  the  proof  shows  that  the  damages  claimed  were 
caused  by  rain  and  defective  building  through  the  year  1899  and  Janu- 
ary, 1900,  and  the  plaintiff  in  this  case  having,  for  the  first  time,  set  up 
such  matters  on  the  15th  of  October,  1902,  the  same  are  barred  by  the 
statute,  of  limitation  of  two  years,  and  you  will  find  for  the  defendant." 

We  think  this  was  error.  This  count  of  the  petition  was  for  dam- 
ages occasioned  by  the  failure  of  the  defendant  in  error  to  repair  ac- 
cording to  the  terms  and  provisions  of  the  written  contract  of  lease 
executed  by  his  vendors,  and  binding  upon  him,  being  a  covenant  run- 
ning with  the  land.  It  came  within  the  meaning  of  the  statute  pre- 
scribing four  years  as  a  term  of  limitation  of  actions  for  debt  where 
the  indebtedness  "is  evidenced  by  or  founded  upon  any  contract  in 
writing,"  as  construed  by  the  Supreme  Court  of  this  State  in  Robinson 
V.  Vamell  (16  Texas,  388;  Schurenberg  v.  Wilhelra,  23  S.  W.  Rep., 
817;  Wood  Machine  Co.  v.  Hancock,  23  S.  W.  Rep.,  385.) 

It  was  alleged  in  the  petition  that  the  agreement  to  submit  to  arbi- 
tration was  entered  into  by  defendant  in  error,  by  himself  or  his  agents 
and  representatives,  and  the  evidence  submitted  by  plaintiff  in  error 
tended  to  show  that  he  was  represented  in  the  matter  by  Alex  Bart- 
linck,  as  his  agent.  Defendant  in  error  denied,  by  his  answer  and  his 
testimony,  that  he  ever  authorized  anyone  to  represent  him.  The 
charge  of  the  court  was  susceptible  of  the  construction  that,'  in  order 
to  find  for  plaintiff  in  error  on  the  award,  the  jury  must  believe  that 
defendant  in  error  himself  agreed  to  the  submission  to  arbitration. 
Under  this  view  the  court  should  have  instructed  the  jury,  as  requested 
by  plaintiff  in  error,  upon  this  issue,  that  defendant  in  error  would  be 
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bound  by  the  award  if  he,  either  by  himself  or  his  agent,  agreed  to  the 
submission.     (Prather  v.  Wilkens,  68  Texas,  190.) 

The  charge  of  the  court  instructs  the  jury  to  find  for  the  plaintiff  in 
error  upon  the  award  only  in  the  event  that  they  find  that  the  questions, 
both  of  law  and  of  fact,  were  submitted  to  the  arbitrators.  It  was  en- 
tirely competent  for  the  parties  to  submit  the  matters  in  dispute  be- 
tween them  to  arbitration,  without  any  special  reference  to  questions 
of  law.  The  inference  from  the  defendant  Dunn's  testimony  is  that, 
if  there  was  any  submission,  the  arbitrators  were  to  determine  the 
question  of  his  liability  as  a  matter  of  law,  as  well  as  the  amount  of 
damages,  while  the  evidence  for  the  plaintiff  in  error  is  to  the  effect 
that  no  question  was  raised  as  to  the  liability  of  defendant  in  error  be- 
fore the  arbitrators  or  in  the  agreement  to  submit. 

It  was  not  necessary  that  plaintiff  should  have  had  a  legal  cause  of 
action  against  defendant  to  authorize  a  submission  and  award,  and  to 
bind  defendant  by  the  award.  A  difference  of  opinion  between  the  par- 
ties upon  the  whole  case,  including  the  defendant's  legal  liability  as 
well  as  the  amount  of  damages,  might  have  been  submitted  to,  and  de- 
termined by,  the  arbitrators,  and  the  jury  should  have  been  so  instructed, 
as  requested  by  plaintiff  in  error. 

ITie  instruction  on  this  point  requested,  however,  goes  too  far,  as  it 
bases  the  right  to  recover  solely  upon  the  submission  and  subsequent 
award,  regardless  of  the  fact  that  defendant  in  error  may  have  with- 
drawn from  the  agreement  before  the  award  was  pronounced,  as  to  which 
there  was  some  evidence. 

Plaintiff  in  error  would  not  have  been  entitled  to  recover  upon- the 
third  count  in  his  petition,  based  upon  the  implied  obligation  of  the 
landlord  to  repair  the  roof,  plaintiff  in  error  having  no  control  thereof, 
for  the  reason  that  such  cause  of  action  was  barred  by  the  statute  of 
limitation  of  two  years. 

For  the  errors  indicated,  the  judgment  of  the  District  Court  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


City  op  Houston  v.  Alexander  Potter. 

Decided  January  19,  1906. 

1. — Creation  of  Debt  by  City — ^Article  11,  Sectlt>n8  5  and  7  of  the  Constitntlon 

Construed. 

On  July  11,  1899,  an  election  was  held  by  the  people  of  the  city  of  Houston 
to  determine  whether  or  not  bonds  should  be  issued  by  said  city  for  the  con- 
struction of  a  sewerage  system,  and  resulted  in  favor  of  the  issuance  of  the 
bonds.  On  September  7,  1899,  the  city  entered  into  a  contract  with  the  plain- 
tiff for  the  supervision  by  him  of  the  construction  of  said  sewerage  system. 
The  legality  of  said  election  was  afterwards  questioned,  and  another  election 
ordered,  for  the  same  purpose,  and  held  on  November  9,  1899,  which  also  re- 
sulted in  favor  of  the  issuance  of  the  bonds.  On  January  29,  1900,  the  city 
council  entered  an  order  on  their  minutes  reciting  that  the  contract  had  been 
entered  into  with  plaintiff,  that  the  date  of  the  election  had  been  changed  to 
November  9,  1899,  and  authorized  the  mayor  to  change  said  contract  so  as  to 
state  the  latter  date,  which  was  accordingly  done  en  February  3,  1900.  The 
bonds  were  issued  under  the  last  election,  and  $100,000  of  the  proceeds  of  their 
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sale  was  in  the  city  treasury  at  the  time  of  the  change  in  the  contract.  Held, 
that  such  action  of  the  city  council  was  not  an  attempted  ratification  of  a 
void  contract,  but  in  effect  a  new  contract,  and  was  in  compliance  with  the 
provisions  of  article  11,  sections  5  and  7  of  the  Constitution,  and  that  the  pur- 
pose for  which  said  bonds  were  issued  included  the  compensation  due  plaintiff. 

2. — Same — Misappropriation  of  Fund. 

Plaintiff's  compensation  having  been  provided  for  as  required  by  the  Con- 
stitution, he  could  not  be  deprived  of  his  right  to  the  fund  by  the  use  of  the 
same  in  the  payment  of  indebtedness  subsequently  contracted  by  the  city,  nor 
for  the  payment  of  debts  not  properly  chargeable  thereto. 

8. — "Board  of  Public  Works" — Scope  of  Duty — Charter  Constmed. 

The  charter  of  the  city  provided  for  the  appointment  of  a  "Board  of  Public 
Works"  and  defined  their  duties  as  follows:  "They  shall  examine  and  pass 
upon  all  plans  and  specifications  relating  to  such  improvements,  and  on  the  bids 
for  the  work  embraced  therein  .  .  .  and  after  the  completion  of  any  such 
work  shall  examine  and  report  whether  the  same  has  been  completed  according 
to  contract,  and  no  plans  or  specifications  for  any  such  work  shall  be  adopted, 
bids  accepted,  contract  awarded  or  work  accepted  for  any  such  improvements 
until  the  report  of  said  board  in  reference  to  said  matters  shall  have  been  re- 
ceived by  the  council."  Held,  the  duties  of  said  board  did  not  include  the  pass- 
ing upon  a  contract  for  the  supervision  of  the  work,  such  as  the  one  sued  on; 
and  this,  although  said  charter  required  all  "matters  pertaining  to  public  im- 
provements" to  be  referred  to  said  board. 

4. — Legislative  Acts — Construction  of. 

It  is  an  established  canon  of  construction  of  legislative  acts  that  their  in- 
tent is  to  be  gathered  from  the  context  of  the  entire  act,  as  showing  its  general 
purpose,  taking  particular  words  in  the  sense  in  which,  looking  to  the  entire 
act,  they  appear  to  have  been  used,  rather  than  according  to  their  accepted 
lexicographic  definition. 

5. — Same — Letting  to  Lowest  Bidder. 

A  city  charter  required  that  all  works  of  improvements  and  public  works 
for  said  city,  the  cost  of  which  shall  exceed  $500,  shall  be  let  out  to  the  lowest 
bidder.  Held,  not  intended  to  refer  to  a  contract  for  the  supervision  of  a  work 
of  public  improvement. 

6. — Pleading — ^Evidence — Harmless  Error. 

Under  the  pleading  and  evidence  plaintiff  was  entitled  to  recover,  and  did 
in  fact  recover  only  the  balance  due  under  the  terms  of  the  contract,  and,  if 
error  at  all,  it  was  harmless  error  to  permit  plaintiff  to  testify  to  the  reason- 
able value  of  the  services  rendered. 

7. — ^Exclusion  of  Evidence — Insufficient  Bill  of  Exception. 

Where  a  bill  of  exception  to  the  exclusion  of  testimony  fails  to  show  what 
the  testimony  would  have  been,  an  assignment  based  thereon  can  not  be  con- 
sidered. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  be- 
fore Hon.  W.  P.  Hamblen. 

T.  H.  Stone  and  W.  J.  Howard,  for  appellant. — The  attempt  upon 
the  part  of  the  city  of  Houston  to  employ  the  appellant,  Alexander 
Potter,  to  supervise  construction  of  the  sanitary  sewerage  system  in  said 
city,  constituted  an  attempt  to  create  a  debt  against  said  city  without, 
at  the  same  time  or  previous  thereto,  making  provision  for  levying  and 
collecting  annually  a  tax  sufficient  to  provide  a  sinking  fund  of  at  least 
two  percent  to  pay  the  indebtedness  thereby  created,  and  on  account  of 
such  failure  the  same  was  void  and  inoperative. 
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The  appellant,  Potter,  having  contracted  with  the  city  that  he  was 
to  be  paid  out  of  the  fund  created  for  the  purpose  of  constructing  the 
sanitary  sewer  system,  and  that  fund  having  been  legally  exhausted  in 
the  construction  of  said  sewer  system,  his  claim  against  the  city  for 
compensation  was  limited  to  said  fund,  and  he  was  not  entitled  to  be 
paid  for  such  services  out  of  any  other  fund  of  the  city.  Constitution 
of  Texas,  art.  11,  sees.  5  and  7;  Howard  v.  Smith,  91  Texas,  15;  Mc- 
Neal  V.  Waco,  89  Texas,  83;  City  of  Terrell  v.  Dessaint,  71  Texas,  770. 

The  matter  of  making  the  contract  with  appellee  Potter  for  the 
supervision  of  the  sewer  system  for  the  city  of  Houston,  and  upon 
which  his  suit  is  based,  was  a  matter  pertaining  to  public  improvements 
involving  an  outlay  of  as  much  as  $500,  and  to  have  made  such  con- 
tract valid  and  binding  upon  said  city,  the  matter  of  making  the  same 
should  have  been  referred  to  the  board  of  public  works  of  said  city, 
and  approved  by  it,  or,  upon  rejection  by  said  board,  have  been  author- 
ized by  a  two-thirds  vote  of  the  aldermen  of  said  city,  or  have  been  au- 
thorized by  the  city  council  of  said  city  after  the  expiration  of  fifteen 
days  after  the  matter  had  been  referred  to  the  board  of  public  works. 
Charter  of  the  city  of  Houston  (1897,  sec.  9) ;  see  Special  Laws  of  the 
25th  Leg.,  p.  53. 

The  contract  with  the  appellee  to  supervise  the  sanitary  sewer  sys- 
tem of  the  city  of  Houston,  in  order  to  have  been  valid  and  binding 
upon  the  city,  should  have  been  let  out  to  him  on  a  sealed  bid  on  com- 
petitive bidding,  and  he  should  have  been  the  lowest  bidder  whom  the 
council,  in  its  discretion,  deemed  best.  Charter  of  the  city  of  Houston 
(1897),  sec.  37;  see  Acts  of  the  25th  Leg.,  p.  70. 

A  contract  attempted  to  be  made  by  a  municipal  corporation  or  its 
oflScers,  in  disregard  and  in  contravention  of  a  provision  of  the  Consti^ 
tution  of  the  State,  or  a  provision  of  its  charter,  is  absolutely  void,  and 
is  beyond  the  power  of  the  city  or  its  officers  in  any  manner  to  ratify 
or  confirm.  See  statements  under  propositions  under  first  and  second 
assignments  of  error,  ante,  pp.  29,  30,  32-35.  Citizens'  Bank  v.  City 
of  Terrell,  78  Texas,  450;  City  of  San  Antonio  v.  French,  80  Texas, 
676;  Laredo  v.  Macdonnell,  52  Texas,  511;  Beach  on  Pub.  Corp.,  sees. 
217,  243  and  244;  Dillon  on  Mun.  Corp.,  sees.  447,  457  and  463. 

The  city  of  Houston  could  not  be  bound  by  an  implied  contract  to 
pay  the  appellee  for  the  value  of  his  services  in  supervising  the  sewer 
system  for  said  city,  his  alleged  contract  being  in  violation  of  sections 
6  and  7,  article  11,  of  the  Constitution,  and  of  the  provision  of  the 
charter  requiring  same  to  be  referred  to  the  board  of  public  works,  and 
neither  knowledge  upon  the  part  of  the  officers  of  said  city,  that  appellee 
was  performing  such  services,  nor  the  fact  that  the  said  city  received 
the  benefit  of  his  said  services,  would  serve  to  bind  the  said  city  to  com- 
pensate him  for  the  same. 

The  eleventh  and  twelfth  assignments  of  error  contain  a  verbatim 
copy  of  the  conclusion  to  which  they  respectively  refer,  and  each  of  said 
conclusions  can  be  found  on  page  number  24  of  the  transcript.  City 
of  Bryan  v.  Page,  51  Texas,  532;  City  of  San  Antonio  v.  French,  80 
Texas,  675;  Boydston  v.  Bockwall,  86  Texas,  234;  Nichols  v.  State  of 
Texas,  11  Texas  Civ.  App.,  327;  Noel  v.  City  of  San  Antonio,  11  Texas 
Civ.  App.,  580. 
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Brashear  &  DannenbautUj  for  appellee. — The  contract  to  pay  the  ap- 
pellee^ Alexander  Potter,  for  I:  is  services,  out  of  a  fund  to  be  raised  by 
the  city  from  a  sale  of  bonds,  and  which  was,  in  fact,  already  realized 
to  the  extent  of  a  sum  many  times  greater  than  plaintiff^s  contract  at 
the  time  when  the  contract  was  finally  ratified  by  the  city,  was  not  the 
creation  of  a  debt  in  the  sense  of  the  constitutional  prohibition  against 
creating  a  debt  without  making  provision  for  levying  and  collecting  a 
tax  to  pay  the  indebtedness.  Corpus  Christi  v.  Woessner,  58  Texas, 
462;  McXeal  v.  Waco,  89  Texas,  83;  City  of  Houston  v.  Glover,  13 
Texas  Ct.  liep.,  655. 

The  city  having  contracted  with  the  plaintiff  to  pay  him  for  his 
services  out  of  a  certain  fund,  and  that  fund  having  been  afterward  used 
by  the  city  for  purposes  other  than  his  compensation,  he  is  entitled  to 
be  paid  out  of  the  city's  other  funds.  McNeal  v.  Waco,  89  Texas,  83 ; 
Allen  V.  Davenport,  107  Iowa,  90;  21  Am.  &  Eng.  Ency.  of  Law  (2d 
ed.),  p.  23;  Beach,  Pub.  Corp.,  sec.  707. 

The  plaintiff  having  alleged,  as  the  basis  of  his  action,  a  written  con- 
tract executed  by  authority  of  the  defendant  city,  by  the  officer  desig- 
nated by  its  charter  to  sign  all  its  contracts,  and  under  its  corporate 
seal,  the  defendant  not  having  denied,  under  oath,  in  writing,  that  the 
same  was  executed  by  it  or  its  authority,  it  will  be  conclusively  presumed 
that  all  necessary  authority  was  granted,  and  that  all  necessary  pre- 
cedent steps  were  taken ;  and  the  trial  court  having  found  that  the  writ- 
ten contract  was  duly  entered  into  by  the  city,  under  its  corporate  seal, 
and  signed  by  its  mayor,  this  court  should  adopt  said  finding.  Bev. 
Stats,  of  1895,  art.  1265,  sec.  8 ;  City  Waterworks  v.  White,  61  Texas, 
536;  Blain  &  Kelley  v.  Pacific  Exp.  Co.,  69  Texas,  77;  Pullman  Co.  v. 
Booth,  28  S.  W.  Eep.,  723;  International  &  G.  N.  Ry.  Co.  v.  Tisdale, 
74  Texas,  8;  Pioneer  Sav.  &  Loan  Co.  v.  Nail,  36  S.  W.  Rep.,  322;  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Wilson,  19  S.  W.  Rep.,  910;  San  Antonio 
&  A.  P.  Ry.  Co.  V.  Harrison,  72  Texas,  478;  International  &  G.  N.  Ry. 
Co.  V.  Anderson,  21  S.  W.  Rep.,  691 ;  Taylor  Water  Co.  v.  Kelley,  32 
S.  W.  Rep.,  436;  International  &  G.  N.  Ry.  v.  Campbell,  1  Texas  Civ. 
App.,  509;  Fisher  v.  Bowser,  1  Texas  II.  C,  346.  Mayor  designated 
by  charter  to  sign  all  contracts — GammeFs  Laws,  vol.  10,  p.  1397  (see 
11).  Minutes  of  council  not  the  only  mode  of  proof — ^Brown  v.  Ruse, 
69  Texas,  589;  Waggoner  v.  Wise  Co.,  43  S.  W.  Rep.,  836;  Bank  of 
U.  S.  V.  Dandridge,  12  Wheat.,  67 ;  Troy  v.  A.  &  N.  Ry.  Co.,  13  Kan., 
70;  Taylor  v.  Henry,  2  Pick.  (Mass.),  403;  Dillon,  Mun.  Corp.,  sec. 
300. 

If  the  contract  was  not  referred  to  the  board  of  public  works,  still, 
the  contract  being  executed  as  to  the  services  agreed  to  be  performed, 
and  the  city  having  taken  and  enjoyed,  and  still  enjoying,  the  benefits 
of  said  services,  and  having  power  to  make  the  contract,  the  defendant 
city  would  be  liable  upon  the  implied  contract.  San  Antonio  v.  French, 
80  Texas,  578;  Denison  v.  Foster,  28  S.  W.  Rep.,  1052;  Penn  v.  Citv 
of  Laredo,  26  S.  W.  Rep.,  636 ;  Brand  v.  City  of  San  Antonio,  37  S\ 
W.  Rep.,  340;  San  Francisco  Gas  Co.  v.  San  Francisco,  9  Cal.,  453; 
Beach,  Pub.  Corp.,  sec.  706,  and  cases  cited  in  foot  note  on  page  719. 

A  contract  with  a  civil  engineer  for  his  personal  services  in  super- 
intending the  construction  of  a  sewerage  system  is  not  a  contract  of 
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the  kind  contemplated  by  section  37  of  the  charter  of  the  city  of  Houg- 
ton^  and  is  not  required  to  be  let  out  by  sealed  bids.  Sec.  37,  Charter 
of  Houston,  1897;  Mazet  v.  City  of  Pittsburg,  20  Atl.  Hep.,  693;  Coar 
V.  Jersey  City,  35  N.  J.  Law,  404;  Detroit  v.  Hosmer,  44  N.  W.  Rep., 
622;  City  of  Houston  v.  Glover,  13  Texas  Ct.  Rep.,  655,  656. 

The  original  contract  having  been  signed  by  the  mayor,  and  being 
under  the  seal  of  the  city,  the  burden  was  on  the  city  to  show  a  want 
of  authority  for  the  execution  thereof,  and  the  defendant  having  of- 
fered no  positive  evidence  that  the  same  was  not  executed  by  the  city^s 
authority,  there  was  no  error  on  the  part  of  the  court  in  presuming  that 
all  precedent  steps  necessary  to  the  same  were  taken.  Presumption  that 
public  officer  has  acted  regularly  and  properly;  burden  to  show  the  con- 
trary: Shepherd  v.  Avery,  89  Texas,  301;  Hancock  v.  McKinney,  7 
Texas,  443;  Alexander  v.  Houghton,  86  Texas,  704;  Howard  v.  Perry, 
7  Texas,  259;  Shaver  v.  Tinsley,  40  S.  W.  Rep.,  1043;  Arbuckle  v. 
State,  81  Texas,  193;  Olcott  v.  Gabert,  86  Texas,  121;  Wooters  v.  Hall, 
61  Texas,  15;  Guerra  v.  City  of  San  Antonio,  1  Texas  Civ.  App.,  422; 
Ysleta  v.  Loewenstein,  25  S.  W.  Rep.,  444;  Sadler  v.  Anderson,  17 
Texas,  246;  Sennett  v.  State,  17  Texas,  308. 

The  motion  adopted  by  the  city  council  on  January  29,  1900,  being 
in  the  following  words:  "That  the  contract  executed  by  the  mayor 
and  sewer  committee  by  order  of  the  council,  with  Alexander  Potter, 
for  services  in  supervising  the  improvements  of  our  sewerage  system, 
contains  the  reference  to  the  date  of  election  held  on  July  11,  1899, 
that  the  mayor  be  authorized  to  alter  this  date  in  the  contract  to  read 
the  9th  of  November,  1899,'*  was  a  ratification  of  the  contract  herein 
offered,  which  had  previously  been  executed  by  the  mayor;  and,  be- 
sides this,  was  a  recognition  of  the  fact  that  authority  had  been  given 
by  the  council  before  the  mayor  had  signed  the  same. 

The  motion  copied  in  the  proposition  is  set  out  in  the  statement  of 
facts.  City  of  San  Antonio  v.  San  Antonio  St.  Ry.  Co.,  54  S.  W.  Rep., 
284;  Dillon,  Mun.  Corp.,  sec.  539;  20  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.),  1180. 

An  exception  to  the  exclusion  of  testimony  which  does  not  set  out 
the  testimony  which  it  was  expected  to  elicit  fails  to  show  an  injury  to 
the  party  excepting,  and  should  not  be  considered.  Redden  v.  Smith, 
65  Texas,  26;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ix)cker,  78  Texas,  280;  Over- 
street  V.  Manning,  67  Texas,  664;  Milliken  v.  Smoot,  64  Texas,  171; 
Cheek  v.  Herndon,  82  Texas,  146;  Curlee  v.  Rose,  3  Texas  Ct.  Rep., 
359;  Parmer  v.  Randel,  28  S.  W.  Rep.,  384;  Hereford  Cattle  Co.  v. 
Powell,  13  Texas  Civ.  App.,  496;  Lindsey  v.  Singletary,  43  S.  W.  Rep., 
274. 

REESE,  Associate  Justice. — Alexander  Potter  sued  the  city  of 
Houston  to  recover  $1,237.06,  being  balance  due  him  for  services  in 
superintending  and  engineering  the  work  of  constructing  a  system  of 
sanitary  sewerage  for  the  city  of  Houston  under  a  written  contract  with 
the  city,  executed  by  himself,  and  for  the  city  by  S.  H.  Brashear,  mayor, 
and  the  members  of  the  sewer  committee,  and  attested  by  the  city  sec- 
retary and  the  seal  of  the  city. 
Vol.  XLI.  Civil— ««. 
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By  the  terms  of  the  contract  the  plaintiff,  Potter,  agreed  to  perform 
the  entire  work  of  superintending  and  engineering  the  construction  of 
said  sewerage  system,  and  to  assume  the  responsibility  and  general  di- 
rection of  the  entire  work  from  the  time  of  the  letting  of  the  contract 
to  the  final  completion  and  acceptance,  not  to  include  the  construction 
of  ordinary  sewers  authorized  by  the  city  council.  The  services  to  be 
performed  by  plaintiff  under  the  contract  are  set  out  in  detail.  As 
compensation  the  city  of  Houston  agreed  to  pay  him  in  installments,  as 
the  work  progressed,  five  percent  upon  the  cost  to  the  city  of  the  work 
or  material  furnished  by  the  contractors,  retaining,  however,  $2,000 
until  the  successful  completion  and  installation  of  the  entire  work  in 
running  order.  It  was  provided  in  the  contract,  which  is  dated  Sep- 
tember 7,  1899,  that  the  compensation  was  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  bonds  authorized  by  a  vote  of  tiie  taxpayers  of  said 
city  on  July  11,  1899,  to  be  issued  for  the  purpose  of  constructing  a 
sewerage  and  sanitary  system  for  said  city,  and  if  for  any  cause  the 
bonds  should  not  be  realized  upon  in  the  next  twelve  months,  the  con- 
tract was  to  become  void.  This  stipulation  was  afterwards  changed 
under  the  authority  of  an  order  of  the  city  council  entered  on  the  min- 
utes, so  as  to  provide  that  the  compensation  was  to  be  paid  out  of  the 
proceeds  of  the  sale  of  bonds  authorized  to  be  issued  by  vote  at  an  elec- 
tion held  November  9,  1899,  the  change  being  made  on  February  3, 
1900,  for  the  reason  that  it  was  found  that  the  first  election,  on  July 
11,  1899,  was  invalid,  and  another  election  was  held  on  November  9, 
1899,  under  which  the  bonds  were  issued  and  sold.  This  bond  issue 
was  for  $300,000. 

The  cost  of  the  work  was  $261,271.29,  five  percent  of  which,  being 
plaintiff's  commission  or  compensation,  amounted  to  $13,063.56,  of 
which  plaintiff  was  paid  $11,826.60,  leaving  a  balance  of  $1,237.06,  for 
which  he  sues. 

To  this  petition  defendant,  the  city  of  Houston,  answered  by  general 
demurrer  and  special  exceptions: 

1st.  That  it  was  not  alleged  that,  at  the  time  of  the  contract,  the 
city  had  no  competent  and  qualified  city  engineer. 

2d.  That  it  appeared  that  the  contract  was  a  matter  pertaining  to 
public  improvements  involving  an  outlay  of  more  than  $500,  and  it 
was  not  alleged  that  the  matter  of  plaintiff's  employment  was  referred 
to  the  board  of  public  works. 

3d.  That  it  was  not  alleged  that  the  work  of  making  said  improve- 
ments had  been  let  out  by  sealed  bids  to  the  lowest  bidder. 

Defendant  further  interposed  a  general  denial,  and  specially  pleaded 
that  the  plaintiff's  compensation  was  to  be  paid  out  of  an  issue  of  bonds 
of  $300,000  to  pay  for  sanitary  sewers;  that  the  sewers  had  cost  more 
than  that  amount,  exhausting  the  fund,  and  therefore  there  was  no  lia- 
bility; that  the  amount  was  more  than  $500,  and  had  not  been  submit- 
ted to  the  board  of  public  works;  that  plaintiff  failed  to  comply  with 
his  contract,  and  defendant,  on  account  of  such  failure,  had  been  put  to 
an  expense  of  $1,500  in  putting  the  sewerage  system  in  such  condition 
that  it  could  be  successfully  operated,  which  was  pleaded  in  setoff. 

Defendant  also  pleaded  the  statute  of  limitation  of  four  years. 

The  general  demurrer  and  special  exceptions  were  overruled,  and. 
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upon  trial  before  the  court  without  a  jury,  there  was  judgment  for 
plaintifE  for  the  amount  sued  for,  from  which  judgment  defendant  ap- 
peals. 

The  following  findings  of  fact  of  the  trial  court,  none  of  which  arc 
attacked  in  appellant's  brief,  are  here  adopted : 

"On  September  7,  1899,  plaintiff  (a  sanitary  civil  engineer)  and  the 
city  of  Houston,  the  latter  acting  by  its  mayor  and  sewer  committee, 
entered  into  a  written  contract,  under  the  seal  of  said  city  and  attested 
by  its  city  secretar}%  whereby  plaintiff  agreed  to  supervise  the  engi- 
neering work  in  the  construction  of  its  proposed  sewerage  system,  and 
the  city  agreed  to  pay  him,  as  the  work  progressed,  five  percent  upon 
the  cost  (to  the  city)  of  the  work  or  material  furnished  by  the  con- 
tractors, but  providing  that  the  city  should  have  the  right  to  withhold 
$2,000  until  the  successful  completion  and  installation  of  the  entire 
work  in  running  order,  said  compensation  being  payable  out  of  certain 
bonds,  which  w^ere  stated  in  the  contract  to  have  been  authorized  by  a 
vote  of  the  taxpayers  of  said  city  on  July  11,  1899,  for  the  purpose  of 
building  said  system.  That  afterwards  said  city  discovered  that  there 
was  a  question  as  to  the  legality  of  the  election  held  July  11,  1899,  and 
the  city  council  thereupon,  on  January  29,  1900,  duly  passed  a  motion 
stating  that  said  contract  with  Potter  had  been  entered  into  by  author- 
ity of  said  council,  and  that  the  date  of  the  election  had  been  changed 
to  November  9,  1899,  and  authorizing  the  mayor  to  accordingly  alter 
the  contract  so  as  to  state  the  latter  date.  This  change  was  made  by  an 
addendum  to  the  contract  indorsed  thereon,  signed  by  its  mayor  and  at- 
tested by  its  city  secretary's  signature  and  corporate  seal.  The  board 
knew  of  the  building  of  said  sewerage  system  by  said  city,  and  that 
plaintiff  was  superintending  the  work,  and  they  consulted  and  cooper- 
ated constantly  with  plaintiff,  as  the  supervising  engineer  thereof  dur- 
ing the  entire  time  it  was  being  built,  and  knew  everything  that  was 
being  done  by  him.  in  supervising  the  same.  That  said  bonds  were  duly 
sold  by  said  city  in  December,  1899,  and  at  least  $100,000  of  the  pro- 
ceeds were  in  the  treasury  before  said  motion  of  January  29,  3900,  was 
passed,  and  the  entire  amount,  $300,000,  was  received  within  twelve 
months  from  date  of  the  original  contract.  That  plaintiff  did  all  the 
work  required  by  the  terms  of  said  contract,  and  fully  supervised  the 
building  of  said  system  (except  a  small  portion  which  the  city  decided 
not  to  build,  and  on  which  no  commission  was  charged),  and  it  was  ac- 
cepted and  completed  and  turned  over  to  the  city,  and  duly  installed  in 
running  order,  on  March  12,  1902.  That  the  total  cost  to  the  city  of 
the  work  and  material  furnished  by  the  contractors  was  $261,271.29, 
which  was  duly  paid  to  said  contractors,  thus  making  a  commission  of 
$13,063.56  earned  by  plaintiff,  and  that  of  this  amount  the  citv  paid 
said  Potter  $11,826.53,  leaving  a  balance  of  $1,237.03.  That  the  fair, 
reasonable  value  of  the  services  performed  by  said  Potter,  was  the  sum 
of  five  percent  of  the  amount  so  paid  for  the  work  and  material.  The 
plaintiff  used  care,  skill  and  diligence  in  the  performance  of  his  duty, 
and  the  city  took  and  enjoyed,  and  is  still  enjoying,  a  valuable  sewer- 
age system,  and  which  was^  accepted  as  satisfactory  to  the  city.  That 
the  defendant  used,  for  purposes  other  than  the  payment  of  the  balance 
so  owing  to  plaintiff,  all  of  the  proceeds  of  the  sale  of  the  bonds  afore- 
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said,  and  the  city's  books  for  two  years  past  contain  an  entry  to  credit 
piaintiflE  for  amount  sued  for.'' 

In  propositions  under  the  first  and  second  assignments  of  error  ap- 
pellant attacks  the  judgment  of  the  court,  first:  because  the  contract 
with  appellee  was  an  attempt  to  create  a  debt  against  the  city  without, 
at  the  same  time,  or  previous  thereto,  making  provision  for  levying  and 
collecting  annually  a  tax  to  pay  interest  and  create  a  sinking  fund; 
second,  because  appellee,  having  contracted  with  the  city  that  he  was 
to  be  paid  out  of  the  sewer  bond  fund,  and  that  fund  having  been 
legally  exhausted  in  the  construction  of  said  sewer  system,  he  is  not 
entitled  to  be  paid  oUt  of  the  general  fund;  third,  that  the  matter  of 
the  contract  with  appellee  was  not  referred  to  the  board  of  public  works; 
fourth,  that  the  work  was  not  let  out  on  sealed  bids  on  competitive  bid- 
ding; and  fifth,  that  the  city  had  had  to  pay  more  than  the  amount  of 
appellee's  claim  on  account  of  the  work  not  having  been  properly  super- 
vised to  successful  completion. 

As  to  the  first  objection,  it  appears  from  the  findings  of  fact  of  the 
trial  court,  here  adopted,  that  it  was  contemplated  and  provided  at  the 
time  the  contract  was  executed,  as  stated  in  the  contract,  that  appellee's 
compensation  was  to  be  paid  out  of  the  proceeds  of  the  sale  of  bonds 
which  had  been  authorized  to  be  issued  by  vote  of  the  people  at  an  elec- 
tion held  July  11,  1899,  the  contract  having  been  executed  on  Septem- 
ber 7,  1899.  Afterwards  it  was  discovered  that  there  was  a  doubt  of 
the  legality  of  this  election,  and  another  election  was  ordered  and  held 
on  November  9,  1899,  at  which  the  issuance  of  the  bonds  was  author- 
ized. Thereupon  the  city  council,  by  order  entered  upon  their  minutes 
on  January  29,  1900,  reciting  that  the  contract  had  been  entered  into, 
and  that  the  date  of  the  election  had  been  changed  to  November  9,  au- 
thorized the  mayor  to  change  the  contract  so  as  to  state  the  latter  date, 
which  was  accordingly  done  on  February  3,  1900.  It  is  not  contended 
that  the  bonds  to  the  amount  of  $300,000,  for  the  purpose  of  paying 
for  this  sanitary  sewerage  system  (which  included  appellee's  compen- 
sation for  supervision),  were  not  issued  under  the  authority  of  this 
last  election  and  sold.  It  is  found  by  the  court  that  $100,000  of  the 
proceeds  of  such  sale  was  in  the  city  treasury  at  the  time  of  this  change 
in  the  contract.  This  action  was  not  an  attempted  ratification  of  a 
contract  originally  void,  but  was  such  a  change  in  the  contract  as  to 
amount  to  the  making  of  a  new  contract  after  provision  had  been  prop- 
erly made  for  payment,  and  was  a  compliance  with  both  the  letter  and 
the  spirit  of  the  provision  of  article  11,  sections  5  and  7,  of  the  Consti- 
tution. 

Appellant's  second  objection  to  the  judgment  can  not  be  sustained, 
for  the  reason  that  it  does  not  appear  that  the  fund  arising  from  the 
sale  of  the  bonds  had  been  legally  exhaust-ed  by  the  payment  of  proper 
claims  against  it  before  paying  appellee's  claim.  If,  at  the  time  the 
contract  with  appellee  was  made,  the  payment  of  his  compensation  was 
provided  for  as  required  by  the  Constitution,  he  could  not  be  deprived 
of  his  right  to  recover  by  the  use  of  the  entire  fund  in  payment  of  in- 
debtedness subsequently  contracted  by  the  city  to  be  paid  out  of  that 
fund,  or  by  payments  out  of  that  fund  of  indebtedness  not  properly 
chargeable  against  it. 
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The  evidence  shows,  and  the  trial  court  found,  that  the  work  which 
appellee  was  employed  to  supervise  cost  $261,271.39,  to  which  must  be 
added  the  amount  of  appellee's  compensation  under  the  contract,  $13,- 
063.56.  The  amount  realized  from  the  bonds  was  $300,000,  There  is 
no  attempt  made  to  show  that  the  payments  made  out  of  this  fund, 
which,  it  is  claimed,  exhausted  it,  were  made  upon  contracts  made  be- 
fore the  contract  with  appellee.  Appellee  was  required  to  see,  when  he 
made  his  contract,  that  proper  provision  was,  or  had  been,  made  to  pay 
his  compensation  as  a  debt  against  the  city,  in  accordance  with  the  pro- 
visions of  the  Constitution.  He  can  not  be  deprived  of  his  pay  by  the 
action  of  the  city  in  afterwards  contracting  debts  against  the  fund  in 
excess  of  the  amount  thereof,  and  paying  the  same  to  the  exclusion  of 
appellee's  claim,  and,  if  it  has  been  done,  thus  exhausted  the  fund 
upon  which  appellee  had  a  right  to  rely  for  payment  of  his  compensa- 
tion, appellee  can  not,  legally  or  justly,  be  made  to  suffer. 

As  to  the  third  objection  to  the  judgment,  as  set  out  in  appellant's 
third  proposition  under  the  first  assignment  of  error,  that  the  matter 
was  not  submitted  to  the  board  of  Public  Works,  the  objection  can  not 
be  sustained.  Appellant  relies  upon  the  following  provision  of  the  city 
charter  to  support  its  contention: 

"There  shall  be  appointed  by  the  mayor,  and  confirmed  by  the  city 
council,  three  citizens  of  the  city,  who  shall  constitute  a  board  of  pub- 
lic works.  They  shall  hold  their  offices  for  two  years,  and  until  their 
successors  are  appointed,  and  shall  serve  gratuitously.  They  shall  be 
allowed,  however,  five  hundred  dollars  annually,  or  so  much  thereof  as 
may  be  necessary,  to  cover  any  expenses  incurred  in  the  performance  of 
their  duties.  All  matters  pertaining  to  public  improvements  involving 
an  outlay  of  as  much  as  five  hundred  dollars  shall  be  referred  to  said 
board  before  they  are  finally  approved  by  the  council;  and  they  shall, 
within  fifteen  days  thereafter,  make  their  report  thereon,  and  such 
recommendations  as  they  may  deem  expedient.  They  shall  examine 
and  pass  upon  all  plans  and  specifications  relating  to  such  improve- 
ments, and  on  bids  for  the  work  embraced  therein;  provided,  that  the 
recommendation  of  the  board  of  public  works,  as  reported  to  the  coun- 
cil, shall  be  final,  unless  altered  or  changed  by  a  two-thirds  vote  of  all 
the  aldermen ;  and,  after  the  completion  of  any  such  work,  shall  examine 
and  report  whether  the  same  has  been  completed  according  to  contract; 
and  no  plans  or  specifications  for  any  such  work  shall  be  adopted,  bids 
accepted,  contracts  awarded,  or  work  accepted  for  any  such  improve- 
ment until  the  report  of  said  board  in  reference  to  said  matters  shall 
have  been  received  by  the  council,  or  until  after  the  expiration  of  fif- 
teen days  after  the  matter  was  referred  to  them.  Said  board  may  also 
originate  and  suggest  public  improvements,  and  prepare  and  recommend 
plans  therefor,  including  all  matters  pertaining  to  their  construction." 

We  are  inclined  to  disagree  with  the  conclusion  of  the  trial  court 
that  these  provisions  are  directory  only,  but  we  do  not  think  that  they 
apply,  to  such  contracts  as  the  one  here  sued  on.  The  meaning  and  in- 
tent of  the  particular  provision  is  to  be  gathered  from  the  entire  sec- 
tion, and  that  must  be  construed  with  reference  to  the  purpose  of  the 
provisions  of  the  charter  in  question,  which  was  to  create  a  board  which 
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should  operate  as  a  check  upon  the  city  council  in  the  expenditure 
of  public  money  for  the  erection  of  public  improvements. 

The  duties  of  the  board  are  thus  stated:  "They  shall  examine  and 
pass  upon  all  plans  and  specifications  relating  to  such  improvements, 
and  on  the  bids  for  the  work  embraced  therein,  .  .  .  and  after  the  com- 
pletion of  any  such  work  shall  examine  and  report  whether  the  same 
has  been  completed  according  to  contract,  and  no  plans  or  specifications 
for  any  such  work  shall  be  adopted,  bids  accepted,  contract  awarded  or 
work  accepted  for  any  such  improvements,  until  the  report  of  said 
board  in  reference  to  said  matters  shall  have  been  received  by  the  coun- 
cil." 

This  clearly  shows  that  the  "matters  pertaining  to  public  improve- 
ments," which  are  required  to  be  referred  to  the  board  of  public  works, 
are  intended  to  embrace  only  such  matters  as  are  specifically  referred 
to  in  the  subsequent  part  of  the  same  section,  prescribing  the  duties 
of  such  board — that  is,  to  contracts,  plans  and  specifications  for  the 
erection  of  public  improvements,  embracing  the  work  and  material 
therefor,  and  not  a  subsidiary  contract  for  the  supervision  of  the  work, 
such  as  the  one  sued  on. 

Appellant  insists  upon  such  a  construction  as  will  give  controlling 
force  to  the  dictionary  definition  of  the  word  "pertaining."  Such  a 
rule  of  construction  of  statutes  would  so  frequently  defeat  their  ob- 
vious intent  and  purpose  that  it  has  always  been  an  established  canon 
of  construction  of  legislative  Acts  that  their  intent  is  to  be  gathered 
from  the  context  of  the  entire  Act,  as  showing  its  general  purpose,  tak- 
ing particular  words  in  the  sense  in  which,  looking  to  the  entire  Act, 
they  appear  to  have  been  used,  rather  than  according  to  their  accepted 
lexicographic  definition. 

According  to  such  definition  of  the  word  "pertaining"  as  is  contended 
for  by  appellant,  it  would  be  true  that  the  contract  sued  on  would  be 
one  pertaining  to  public  improvements,  just  as  a  contract  with  an 
architect  to  furnish  plans  would  be,  or  a  contract  of  insurance  of  pub- 
lic buildings,  or  many  other  kinds  of  contracts  having  relation  to  pub- 
lic improvements,  but  all  obviously  outside  of  the  intent  of  the  pro- 
vision of  the  charter  referred  to.  There  was  no  error  in  holding  that 
the  contract  sued  on  was  not  required  to  be  submitted  to  the  board  of 
public  works. 

The  fourth  objection  to  the  judgment,  as  set  out  in  the  fourth  propo- 
sition under  the  first  assignment  of  error,  is  not  tenable.  The  section 
of  the  charter  upon  which  it  is  based  provides  "that  all  works  of  im- 
provements and  public  works  for  said  city  of  Houston,  the  cost  of 
which  shall  exceed  the  sum  of  five  hundred  dollars,  shall  be  let  out  by 
sealed  bids  to  the  lowest  bidder."  This  was  not  intended  to  refer  to 
a  contract  for  the  supervision  of  a  work  of  public  improvement.  From 
the  nature  of  such  work  it  is  clear  that  it  would  be  impracticable  to  let 
out  a  contract  for  it  on  sealed  bids.  Even  with  regard  to  such  work 
as  manifestly  comes  wuthin  the  terms  of  that  portion  of  the  section 
quoted,  it  is  further  provided  that  "work  of  which  it  is  manifestly  im- 
possible to  make  specifications  is  not  embraced  in  this  requirement." 
This  provision  of  the  charter  adds  force  to  what  has  been  said  with  re- 
gard to  the  roquiremcnt  to  submit  to  the  board  of  public  works.     The 
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one  provision  Beems  to  us  to  refer  to  and  embrace  the  same  kind  of 
work  as  the  other — that  is,  such  work  as  is  required  to  be  referred  to 
the  board  of  public  works  is  also  required  to  be  let  out  on  sealed  bids, 
and  vice  versa.     (City  of  Houston  v.  Glover,  13  Texas  Ct.  Eep.,  652.) 

The  fifth  objection  to  the  judgment,  as  set  out  in  the  fifth  proposi- 
tion under  the  first  assignment  of  error,  that  the  city  of  Houston  had 
been  compelled  to  pay  more  than  the  amount  of  appellee's  claim  on  ac- 
count of  the  work  not  having  been  properly  supervised,  is  answered 
by  the  finding  of  the  trial  court  that  appellee  "used  care,  skill  and  dili- 
gence in  the  performance  of  his  duty,*'  and  that  the  work  was  accepted 
as  satisfactory  to  the  city. 

We  have  considered  all  of  the  propositions  advanced  in  appellant's 
brief  under  the  first  and  second  assignments,  although  they  might  all 
have  been  disregarded  as  not  properly  embraced  in  the  first  assignment, 
except  that  witii  regard  to  the  failure  to  submit  the  contract  to  the 
board  of  public  works.  The  second  assignment,  "that  the  court  erred 
in  not  rendering  judgment  in  favor  of  the  defendant,  and  against  the 
plaintiif,*'  is  too  general,  and  might  have  properly  been  entirely  dis- 
regarded. We  have,  however,  considered  the  assignments,  as  the  propo- 
sitions thereunder  seem  to  contain  the  marrow  of  appellant's  case. 

The  court  found,  as  a  conclusion  of  law,  "that  the  original  contract 
was  duly  entered  into,  and  was  signed  by  the  mayor,  and  was  under  the 
seal  of  the  said  city,  and  it  is  presumed  that  all  necessary  precedent 
steps  were  taken,''  which  finding  is  assailed  as  erroneous.  In  the  view 
we  take  of  the  case,  it  is  not  necessary  to  determine  whether  it  would 
be  presumed,  from  the  execution  of  this  contract,  that  all  necessary 
precedent  steps  were  taken.  Our  conclusion  is  that  the  evidence  shows 
substantially  that  such  necessary  precedent  steps  were  taken,  and  there 
is  no  necessity  to  invoke  the  presumption  that  they  were,  from  the  due 
execution  of  the  contract. 

The  motion  adopted  by  the  city  council  January  29,  1900,  authoriz- 
ing the  mayor  to  change  the  terms  of  the  contract  to  meet  the  changed 
conditions  arising  out  of  the  invalidity  of  the  bond  election  of  July  11, 
1899,  and  the  holding  of  another  election  on  November  9,  1899,  can  not 
be  said  to  be  the  ratification  of  a  void  contract,  and  therefore  beyond 
the  power  of  the  council.  In  substance,  the  change  in  the  terms  of  the 
contract  referred  to,  so  as  to  provide  for  the  payment  of  plaintiff's 
claim  out  of  the  bonds  authorized  by  the  vote  of  November  9,  was  the 
making  of  a  new  contract  at  a  time  when  it  was  fully  authorized.  It 
does  not  appear  that  any  contract  had  been  let  for  any  of  the  work,  or 
that  appellee  had  done  any  work  under  his  contract,  before  the  change 
in  the  terms  referred  to. 

If  there  was  error  in  permitting  appellee  to  testify,  over  objection,  as 
to  what  would  be  reasonable  compensation  for  the  services  rendered, 
such  error  was  harmless.  Appellee,  under  the  pleadings  and  evidence, 
was  entitled  to  recover,  and  by  the  judgment  did,  in  fact,  recover  the 
balance  due  under  the  stipulations  of  the  express  contract,  and  it  was 
immaterial  what  the  evidence  may  have  shown  as  to  reasonable  com- 
pensation.   This  also  disposes  of  the  twelfth  assignment  of  error. 

The  ninth  and  tenth  assignments  of  error  can  not  be  considered.  The 
bills  of  exceptions  referrefl  to  do  not  show  what  the  witness  Dormant 
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would  have  testified,  if  allowed  to  do  so,  in  reply  to  appellant's  inter- 
rogatories, nor  is  the  ordinance  of  the  city,  offered  in  evidence  by  ap- 
pellant and  excluded  by  the  court,  shown.  The  court  is  without  the 
means  of  determining  whether  the  evidence  was  admissible. 

The  overruling  of  the  general  demurrer  is  assigned  as  error,  and 
thereunder  the  proposition  is  urged  that  the  petition  should  have  shown 
that  the  payment  of  appellee's  compensation  had  been  provided  for,  as 
required  by  sections  5  and  7,  article  11,  of  the  Constitution.  The  peti- 
tion sets  out  the  contract  in  full,  and  it  is  sufficiently  shown  that  ap- 
pellee was  to  be  paid  out  of  the  proceeds  of  the  sale  of  bonds  issued  by 
authority  of  the  bond  election  hereinbefore  referred  to.  The  objection 
to  the  petition  on  this  ground  can  not  be  sustained. 

What  has  been  said  disposes  of  all  of  the  assignments  of  error.  We 
find  no  error  in  the  record  which  requires  a  reversal  of  the  judgment, 
and  it  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


American  National  Bank  of  Austin  et  al.  v.  First  National 
Bank  of  San  Marcos. 

Decided  January  19,  1906. 

1. — EemoYal  of  Xort^a^ed  Property — Trespass — ^Plea  of  Prlvilesre. 

Cattle  mortgaged  to  plaintiff  were  shipped  by  the  mortgagor  out  of  the 
county  where  they  were  held  and  to  market  in  another  State,  consigned  to  and 
Bold  on  account  of  the  president  of  defendant  bank,  in  pursuance  of  an  arrange- 
ment made  with  such  mortgagor,  in  that  county,  by  the  president  acting  on 
behalf  of  the  bank.  Held,  that  the  trespass  was  coniraitted  in  the  county,  and 
suit  therein  could  be  maintained  against  the  bank  and  its  president  over  their 
plea  of  privilege  to  be  sued  in  the  county  of  their  residence. 

S. — ^Identifyiiig  Mortgaged  Property. 

Evidence  considered  and  held  sufficient  to  identify  cattle  mortgaged  to 
plaintiff  with  those  shipped  out  to  and  sold  on  account  of  defendant. 

8. — Evidence — Communication  by  Telephone. 

A  conversation  held  by  an  unknown  person  purporting  to  speak  for  a  bank, 
by  long  distance  telephone,  held  admissible  against  the  bank,  where  circum- 
stances  rendered  such  communication  by  its  agents  probable  and  no  other  party 
appeared  to  have  an  interest  iii  holding  such  communication. 

4. — ^Evidence — Opinion  as  to  Number. 

On  the  question  of  the  number  of  cattle  in  certain  brands  contained  in  a 
shipment,  witnesses  who  saw  the  cattle  in  the  shipping  pens  and  testified  to 
their  inability  to  tell  the  number  of  them  in  such  brands  were  properly  pei^ 
mitted  to  give  their  opinion  that  about  half  of  those  shipped  were  so  branded. 

5. — ^Mortgage— Default — Conversion. 

A  mortgagee  entitled  to  possession  of  property,  after  maturity  of  bis  debt, 
can  maintain  suit  for  conversion  against  one  removing  and  selling  it,  and  is 
not  bound  to  pursue  the  property. 

Appeal  from  the  District  Court  of  Hays  County.     Tried  below  be- 
fore Hon.  L.  W.  Moore. 


1906,]    American  National  Bank  v.  Fibst  National  Bank.        393 

The  witness,  Mitchell,  testified  that  he  was  a  cattle  man  and  had 
been  in  the  business  himself.  That  he  could  not  state  the  number  of 
cattle  in  the  299  head  shipped  from  Kyle  on  September  6,  1902,  in  the 
JP —  brand  and  in  the  T6  brand.  He  was  asked  by  counsel  for  plain- 
tiflf  to  give  his  best  judgment  as  to  the  number  of  cattle  in  the  bunch 
in  each  of  said  brands,  to  which  question  and  any  answer  thereto  ap- 
pellants^ counsel  objected,  because  the  question  called  for  the  opinion  and 
conclusion  of  the  witness,  and  not  for  facts.  The  court  overruled  the 
objection  and  permitted  the  witness  to  answer  the  question,  when  he 
said:  *T  think  about  half  of  them,  maybe,  were  branded  T5.  There 
were  more  of  them  than  in  any  other  brand.  ...  I  think  there  were 
more  of  the  JP —  and  T5  than  any  other  cattle.  Of  course,  I  did  not 
count  them,  and  do  not  know  the  exact  number." 

The  testimony  of  witness  Jackman  was  similar,  and  was  admitted 
over  a  like  objection. 

James  H,  Robertson,  for  appellants,  cited  on  pleading  of  privilege: 
Hilliard  v.  Wilson,  76  Texas,  180;  Wettermark  v.  Campbell,  93  Texas, 
523,  and  cases  cited  therein;  Tignor  v.  Tonev,  13  Texas  Civ.  App.,  520; 
Stark  V.  Whitman,  58  Texas,  375;  Raleigh  v.  Cook,  60  Texas,  442; 
Gavin  v.  Hill,  83  Texas,  73,  80  Texas,  141,  20  Texas  Civ.  App.,  127. 

On  identification  of  the  mortgaged  cattle  with  those  shipped :  Ox- 
sheer  V.  Watt,  91  Texas,  124;  Avery  v.  Popper,  92  Texas,  337;  Cleve- 
land V.  Williams,  29  Texas,  212 ;  Moss  v.  Sanger,  12  S.  W.  Rep.,  616. 

That  no  trespass  was  committed  by  defendants  in  Hays  County: 
Hilliard  v.  Wilson,  76  Texas,  183;  Ricker  v.  Shoemaker,  81^  Texas,  22; 
Austin  V.  Cameron,  83  Texas,  351 ;  Wettermark  v.  Campbell,  93  Texas, 
523. 

That  the  number  and  value  of  the  mortgaged  cattle  converted  must 
be  shown:  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Wesch,  85  Texas,  598: 
Donald  v.  Carpenter,  8  Texas  Civ.  App.,  326;  Gulf,  etc.,  Rv.  Co.  v. 
Hughes,  31  S.  W.  Rep.,  411;  Galveston,  etc.,  Ry.  Co.  v.  Duel'm,  23  S. 
W.  Rep.,  602. 

That  plaintiflp  must  proceed  against  the  persons  to  whom  the  cattle 
were  sold,  not  those  receiving  the  proceeds  in  payment  of  their  debt: 
Estes  V.  McKinney,  43  S.  W.  Rep.,  556;  Burnett  v.  Gustaveson,  54 
Iowa,  86,  37  Am.  Rep.,  190 ;  2  Cobbey  on  Chattel  Mortgages,  sec.  636 ; 
Waters  v.  Cass  County  Bank,  65  Iowa,  234;  Jones  on  Chattel  Mort- 
gages, sec.  464. 

Will  0.  Barber  and  0.  T.  Brown,  for  appellee. — Plaintiff,  at  the  ma- 
turity of  the  note,  became,  and,  from  thenceforward,  continued  to  be, 
entitled  to  immediate  possession  of  all  the  cattle  covered  by  the  mort- 
gage. Singer  Mfg.  Co.  v.  Rios,  96  Texas,  174;  Jones,  Chattel  Mort- 
gages, sec.  434. 

Removing  the  cattle  from  the  feed  pens,  with  intent  to  remove  them 
out  of  and  from  Hays  County,  was  in  and  of  itself  unlawful,  and  every 
step  thereafter  taken  in  such  removal  was  alike  unlawful.  See  fore- 
going statement.  Art.  3333,  Rev.  Civ.  Stats,  of  Texas,  which  statute 
expressly  prohibits  such  removal. 

Plaintiff,  at  and  before  the  time  of  such  removal,  being  entitled. 
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under  its  July  mortgage^  to  immediate  and  exclusive  possession  of  the 
property  covered  by  that  mortgage,  until  payment  of  the  first  note, 
the  removal  of  the  property  from  the  feed  pens,  and  the  act  of  loading 
it  into  the  cars  at  Kyle,  with  intent  to  remove  it  from  Hays  County, 
was  the  commission,  within  Hays  County,  of  a  trespass,  within  the 
meaning  of  the  term  "trespass,'^  as  that  term  is  employed  in  subdivision 
9  of  article  1194,  Revised  Civil  Statutes  of  Texas.  Wettermark  v. 
Campbell,  93  Texas,  523;  Ricker  v.  Shoemaker,  81  Texas,  22;  Hilliard 
&  Hilliard  v.  Wilson,  65  Texas,  286;  Hill  v.  Kimball,  76  Texas,  210; 
Cook  V.  Horstman,  2  W.  4;  W.  Civ.  Cases,  sec.  770 ;  Cohn  Bros.  &  Co. 
V.  Bonnett,  62  Texas,  674. 

Appellee  shows  that  sufficient  of  the  cattle  covered  by  its  mortgages 
were  included  in  those  shipped  by  appellants  from  Kyle  to  support  the 
judgment.  Panhandle  Bank  v.  Emery,  78  Texas,  498;  Grounds  v. 
Ingram,  75  Texas,  509;  Boykin  v.  Rosenfield,  69  Texas,  115. 

Under  the  conditions,  it  was  competent  for  the  witnesses  Mitchell 
and  Jackman  to  express  their  opinion  or  judgment.  Cabaness  v.  Hol- 
land, 19  Texas  Civ.  App.,  391;  Albright  v.  Corley,  40  Texas,  113,  116; 
Sabine  &  E.  T.  Rv.  Co.  v.  Broussard,  69  Texas,  617 ;  Hodson  v.  Good- 
ale,  29  Pac.  Rep.,>0. 

It  is  not  necessary,  to  the  admissibility  in  evidence  of  telephone  con- 
versations, for  the  witness  to  recognize  the  voice  of  the  other  party  so 
as  to  be  able  to  swear  positively  that  he  is  the  person  he  purports  to  be. 
Missouri  Pac.  Ry.  Co.  v.  Heidenheimer,  82  Texas,  195;  Wolfe  v.  Mis- 
souri Pac.  Ry.,  97  Mo.,  473 ;  Globe  Printing  Co.  v.  Stahl,  23  Mo.  App., 
451;  Guest  v.  Hannibal  &  S.  J.  Rv.  Co.,  77  Mo.  App.,  258;  Reed  v.  Bur- 
lington,  C.  R.  &r  N.  Ry.,  72  Iowa,  166. 

Plaintiffs  were  not,  as  matter  of  law,  bound  in  this  character  of  suit, 
and  under  the  facts  and  circumstances  in  evidence,  to  prove,  in  order  to 
recover  damages,  that  defendants  took  away  any  specific  or  definite 
number  of  the  cattle  covered  by  their  mortgages.  Sabine  &  E.  T.  Ry. 
V.  Broussard,  69  Texas,  617;  Texas  &  Pac.  Ry.  Co.  v.  Hays,  2  App. 
Cases  (Willson),  sec.  392;  Missouri  Pac.  Ry.  Co.  v.  Harmonson,  4 
App.  Cases  (Willson),  134;  Southern  Pac.  Ry.  Co.  v.  Duncan,  3  App. 
Cases  (Willson),  sec.  234;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hedrick,  7  S.  W. 
Rep.,  353. 

FISHER,  Chief  Justice. — lliis  is  a  suit  by  the  First  National  Bank 
of  San  Marcos  against  the  appellants  to  recover  damages  for  the  con- 
version of  200  head  of  cattle  valued  at  about  $6,000,  which  the  appellee 
claimed  under  a  chattel  mortgage  lien  to  secure  the  payment  of  two 
promissory  notes,  one  for  $5,333.4p,  and  the  other  for  $2^220,  executed 
by  one  J.  C.  Poulton.  The  mortgage  given  to  secure  the  first-named 
sum  was  executed  July  15,  1901,  covering  100  three-year-old  steer  cat- 
tle, branded  P  on  the  left  side,  and  125  two-year-old  steer  cattle  branded 
T5  on  the  left  side;  all  these  cattle  situated  and  located  in  Hays 
County.  The  note  which  the  mortgage  secured  was  due  six  months 
from  July  16,  1901.  The  chattel  mortgage  which  secured  the  last^ 
named  sum  was  dated  August  29,  1901,  and  covered  185  steer  yearlings, 
all  branded  P  on  the  left  side,  located  in  Hays  County.  On  July  15, 
1901,  the  first  mortgage  was  duly  deposited  for  registration  in  the  office 
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of  the  county  clerk  of  Hays  County,  and  was  duly  recorded  on  that 
day.  The  last  mortgage  was  recorded  on  the  30th  day  of  August,  1901. 
All  of  these  instruments  were  executed  by  Poulton,  the  owner  of  the 
cattle,  all  of  the  cattle  at  the  time  being  located  in  pastures  described 
in  the  mortgages  situated  in  Hays  County. 

It  is  further  averred  by  appellee  that  the  appellants  did,  in  the 
county  of  Hays,  some  time  in  the  month  of  September,  1902,  without 
the  consent  of  appellee,  take,  convert  and  appropriate  to  their  own  use, 
and  did  remove  and  carry  away  from  Hays  County,  a  large  number  of 
these  cattle,  to  wit :  150  head  covered  by  and  subject  to  the  first  mort- 
gage, and  50  head  covered  by  and  subject  to  the  second  mortgage. 

The  appellants,  by  a  proper  plea  in  abatement,  alleged  their  privi- 
lege to  be  sued  in  the  county  of  Travis,  their  place  of  residence.  The 
answer  filed  by  them  denied  the  conversion,  and  alleged  that  the  Amer- 
ican National  Bank  had  a  valid  and  subsisting  mortgage  on  the  cattle 
to  secure  a  debt  due  and  owing  to  the  bank  by  Poulton.  That  mortgage 
was  executed  subsequent  to  the  appellee's  mortgage  and  registration  of 
the  same,  of  July  15,  1901,  but  prior  to  appellee's  mortgage  of  August 
29,  1901.  The  notes  of  Poulton  to  both  parties  to  the  suit  were  due 
and  unpaid  at  the  time  of  the  alleged  conversion. 

The  plea  of  privilege  was  properly  submitted  to  the  jury,  and  the 
verdict  in  response  to  the  submission  of  that  question  was  a  finding 
against  the  appellants.  It  is  shown  by  the  facts  that  neither  of  the 
appellants  resided  in  Hays  County,  nor  did  the  bank  have  an  agent 
there  upon  whom  service  could  be  had,  so  as  to  subject  it  to  the  juris- 
diction of  that  court;  but  it  is  contended,  and  properly  so,  that  the  evi- 
dence was  sufficient  to  give  the  District  Court  of  Hays  County  juris- 
diction and  fix  the  venue  of  the  suit  in  that  county,  by  reason  of  the 
active  participancy  of  the  appellant,  Littlefield,  acting  for  his  code- 
fendant  in  converting  and  taking  possession  of  and  removing  the  cattle 
covered  by  appellee's  mortgage  from  Hays  County.  Littlefield  was  at 
that  time  the  president  of  the  American  National  Bank,  and  there  is 
no  question  raised  as  to  his  authority  to  represent  the  bank  in  the  trans- 
action that  is  charged  to  have  occurred. 

The  mortgage  to  the  bank  provided  that  the  cattle  should  be  shipped 
to  market  in  the  name  of  Littlefield.  Littlefield  was  named  as  trustee 
in  the  mortgage;  and,  in  the  pursuit  of  his  duties  and  authority,  by 
virtue  of  that  instrument,  and  as  the  representative  of  the  bank,  a  few 
days  before  the  cattle  were  actually  shipped  to  East  St.  Louis,  he  went 
to  Kyle,  in  Hays  County,  where  the  cattle  were  under  the  control  of 
Poulton,  and  located  in  a  pen,  for  the  purpose  of  inspecting  the  cattle 
and  ascertaining  their  condition,  with  a  view  of  their  delivery  to  him 
or  for  him  on  board  of  the  cars  at  Kyle,  Texas,  to  be  shipped  to  St. 
Louis.  Littlefield  examined  and  inspected  the  cattle,  and  the  jury  had 
the  right  to  conclude,  from  the  evidence,  that  he  became  aware  at 
that  time  of  the  number  of  cattle,  which  seems  to  have  been  about  300 
head,  in  the  pen,  and  of  the  brands  that  identified  the  cattle,  and  their 
age  and  sex.  A  part  of  the  cattle  thon  in  the  pen  were  identified  upon 
the  trial  of  this  case  as  the  cattle  subject  to  the  mortgages  of  appellee. 
It  was  then  and  there,  in  effect,  agreed  between  Littlefield  and  Poulton 
that  the  cattle  should  be  shipped  to  East  St.  Louis  in  the  name  of 
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Littlefield,  or  consigned  to  Littlefield;  be  at  the  time,  it  appears,  ras 
acting  for  the  bank^  and  it  was  then  and  there  the  intention  of  both 
parties  that  the  cattle  should  be  so  shipped.  The  evidence  is  sufiScient 
to  justify  the  conclusion  that  he  knew  ttiat  that  promise  and  agreement 
would  be  complied  with.  And^  in  fact,  a  few  days  afterwards^  the  cat- 
tle were  actually  delivered  to  the  railway  company  at  Kyle,  and  shipped 
under  that  agreement  to  St.  Louis  in  the  name  of  Littlefield.  Little- 
field  was  not  present  on  the  day  that  the  cattle  were  shipped,  but,  be- 
fore they  were  shipped,  it  appears  that  he  informed  the  American  Na- 
tional Bank  as  to  what  he  had  done,  and  left  directions  with  its  cashier, 
who  appears  to  be  General  Hamby,  with  reference  to  shipping  the  cat- 
tle. On  the  day  of  the  shipment  the  American  National  Bank  tele- 
phoned to  the  railway  company  at  Kyle,  substantially  inquiring  as  to 
whether  Poulton  had  delivered  the  cattle,  and  whether  they  were  to  be 
shipped  out  in  the  name  of  Littlefield,  and  they  received  a  reply  to  the 
effect  that  such  was  the  case. 

The  law  makes  it  an  offense  to  remove  mortgaged  property  without 
consent  from  the  county  where  it  is  situated,  and  there  is  a  provision 
of  the  statute  that  confers  jurisdiction  and  venue  in  the  county  where 
such  an  offense  is  committed.  There  is  also  another  provision  that  fixes 
venue  in  the  county  where  a  trespass  is  committed.  While  it  is  true 
that  Littlefield  was  not  present  when  the  cattle  were  put  upon  board 
the  cars  and  shipped  out  of  the  county,  his  couduct  in  advising,  aiding 
and  encouraging  Poulton  to  ship  the  cattle  makes  him  in  law  an  active 
participant,  and  his  conduct  in  that  respect  is  sufiQcient  to  bring  him 
within  the  terms  of  the  statute,  and  is,  therefore,  binding  upon  his  prin- 
cipal, the  American  National  Bank. 

On  the  main  issues  in  the  case,  we  find  that  the  averments  of  the 
plaintiff  are  substantially  established  by  the  evidence.  The  cattle  in 
question  were  shipped  from  Hays  County  by  Poulton  for  the  benefit 
of  the  appellants,  and  were  sold  in  St.  Louis,  and  the  proceeds  applied 
to  the  debt  owing  the  American  National  Bank.  It  was  a  controverted 
issue  in  the  case  as  to  whether  the  cattle  in  question  were  identified 
as  the  cattle  covered  by  appellee's  mortgage  of  July  15,  1901;  but,  in 
our  opinion,  there  is  evidence  that  identifies  a  sufficient  number  of  these 
cattle  covered  by  the  appellee's  mortgage  to  justify  the  amount  of  the 
verdict  according  to  the  evidence  of  value  of  these  cattle  testified  to  by 
the  witnesses. 

An  objection  was  urged  below,  which  is  preserved  here,  to  the  evi- 
dence of  witness  Johnson,  detailing,  in  substance,  a  telephone  communi- 
cation between  him  and  the  American  National  Bank.  Johnson  was  the 
station  agent  at  Kyle  that  received  the  cattle,  and  was  communicated 
with  by  some  one  from  Austin  over  telephone,  who  claimed  to  be  the 
representative  of  the  American  National  Bank.  The  objection  is  that 
the  evidence  does  not  identify  the  American  National  Bank  or  any  of 
its  officers  as  the  party  who  telephoned  to  Johnson.  The  conversation 
between  the  two  parties  over  the  telephone  was  relevant  evidence,  pro- 
vided it  was  not  objectionable  on  the  ground  urged  by  the  appellants. 
There  are  some  facts  and  circumstances  tending  to  identify  the  repre- 
sentative of  the  American  National  Bank  as  the  party  with  whom  John- 
son had  the  conversation  ovor  the  telephone.     The  party  stated  that  it 
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was  the  American  National  Bank  that  desired  the  information  from 
Johnson;  and  it  appears^  from  the  facts  and  circumstances  in  evidence, 
that  the  American  National  Bank  was  likely  the  only  party  here  in  Austin 
who  had  any  interest  in  telephoning  to  the  station  agent  at  Kyle  re- 
garding these  cattle;  and  such  telephone  communication  from  the  bank 
was  in  keeping  with  the  instructions  that  had  been  previously  given  by 
Littlefield.  Not  that  Littlefield  had  stated  to  the  bank  to  telephone, 
but  he  did  state  to  the  representative  of  the  bank  here  in  Austin  what 
he  expected  to  be  done  with  the  cattle,  and,  substantially,  to  look  after 
the  matter,  as  Littlefield  was  not  present,  and  did  not  intend  to  be  pres- 
ent here  in  the  city  of  Austin  when  the  cattle  were  to  be  shipped. 
It  does  not  appear  from  the  evidence  that  anyone,  as  the  representative 
of  the  American  National  Bank,  went  in  person  to  Kyle  to  see  to  the 
shipment  of  the  cattle,  after  Littlefield  had  made  the  agreement  with 
Poulton,  nor  does  it  appear  that  any  letter  was  sent  to  Poulton  con- 
cerning the  matter;  but  the  only  evidence  of  communciation  at  all  in 
keeping  with  Littlefield's  instruction  was  over  the  telephone.  The 
identity  of  the  party  as  the  representative  of  the  American  National. 
Bank  who  telephoned  to  Johnson,  was  a  question  of  fact  to  be  passed 
upon  by  the  jury.  27  Am.  &  Eng.  Ency.  Law,  1091;  Wolf  v.  Missouri 
Pac.  Ry.,  97  Mo.,  473,  11  S.  W.  Rep.,  51;  Railway  v.  Heidenheimer, 
82  Texas,  95. 

There  are  several  assignments  of  errors  that  complain  of  the  action 
of  the  trial  court  in  overruling  the  motion  for  new  trial  on  account 
of  the  insufficiency  of  the  evidence  to  support  the  verdict.  Our  find- 
ings of  fact  dispose  of  these  assignments. 

There  are  also  objections  urged  to  the  charge  of  the  court,  and 
special  charges  submitted  at  the  request  of  appellee.  These  assignments 
are  overruled.  An  extended  discussion  of  these  questions  would  possibly 
serve  no  useful  purpose;  but  we  have  carefully  considered  the  points 
raised  in  the  assignments  that  complain  of  the  action  of  the  trial  court 
in  refusing  charges  at  the  request  of  appellant,  and  of  the  charges 
given  by  the  trial  court  at  the  request  of  appellee,  and  those  that 
complain  of  the  main  charge  of  the  court.  We  are  of  opinion  that  none 
of  these  assignments  are  well  taken. 

The  evidence  of  witnesses  Mitchell  and  Jackson  as  to  the  number 
and  identity  of  the  cattle  was  admissible. 

There  is  an  assignment  of  error  in  the  record,  wherein  it  is  con- 
tended that  the  appellee's  remedy  was  not  for  damages  against  the  ap- 
pellants, but  that  it  should  follow  the  cattle  and  seek  its  remedy  in 
foreclosing  the  mortgage  held  by  it  against  them.  Appellee^s  mortgage 
authorized  it  to  take  possession  of  the  cattle  upon  default  of  payment; 
but  however,  independent  of  this  provision  in  the  mortgage,  it  has  been 
definitely  settled  in  this  State  that  a  mortgagee  has  remedy  for  damages 
against  one  who,  without  consent,  converts  the  mortgaged  property 
to  the  extent  of  the  value  of  the  property,  not  to  exceed  the  mortgage 
debt.  Scaling  v.  First  Nat.  Bank,  87  S.  W.  Rep.,  715,  and  authorities 
there  cited. 

We  find  no  error  in  the  record,  and  the  judgment  is  afiSrmed. 

Affirmed. 
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Gulf,  Colorado  and  Santa  Fe  Railway  Company  v.  J.  M.  Riney. 

Decided  January  20,   1906. 

Expired  Excnnion  Ticket — ^EJection  of  Passenger. 

Where  the  purchaser  of  a  round-trip  ticket  from  S.  to  G.  attempted  to 
return  on  the  same  from  G.  to  S.  after  the  return  portion  of  said  ticket  had 
expired  by  limitation,  the  conductor  of  the  train  had  the  right  to  eject  such 
passenger  at  V.,  an  intermediate  station,  upon  the  refusal  of  said  passenger  to 
pay  the  regular  fare  for  the  entire  distance  from  G.  to  S.,  and  this,  although 
said  passenger  after  being  ejected  at  V.,  reboarded  the  train  at  V.  and  offered 
to  pay  fare  from  V.  to  S.  The  good  faith  of  such  passenger  in  believing  he  bad 
a  right  to  ride  on  said  ticket  from  G.  to  S.  was  immaterial. 

Appeal  from  the  District  Court  of  Cooke  County.  Tried  below  before 
Hon.  D.  E.  Barrett. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. — A  passenger  who  has 
been  expelled  at  a  station  for  refusing  to  pay  fare  can  not  continue 
his  passage  by  paying  fare  from  that  point  only,  but  must  pay  the 
whole  distance.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Turner,  23  S.  W. 
Bep.,  83;  Hutchinson  on  Carriers,  sees.  589,  575,  576,  580a. 

B.  E.  Thomason  and  Robt  E.  Cofer,  for  appellee. — Appellee  under  the 
circumstances  of  this  case  had  the  same  right  as  any  other  citizen 
to  take  passage  on  appellant's  train  at  Valley  View,  and  to  ride  to  Sanger 
on  payment  or  tender  of  payment  of  fare  from  Valley  View  to  Sanger, 
it  appearing  that  he  had  done  no  act,  which  would  forfeit  his  right 
to  become  a  passenger  at  Valley  View.  Ward  v.  N.  Y.  C,  etc.,  Ry, 
Co.,  56  Hun,  268;  Louisville  &  X.  Rv.  Co.  v.  Breckenridge  (Kv.), 
34  S.  W.  Rep.,  702;  Chicago,  B.  &  Q.  Ry.  Co.  v.  Bryan,  90  111.,  126; 
Hutchinson  on  Carriers,  p.  697,  note  2. 

CONNER,  Chief  Justice. — This  suit  was  instituted  by  appellee 
to  recover  damages  in  the  sum  of  $1,000  for  an  alleged  wrongful 
ejection  from  one  of  appellant's  passenger  trains.  The  trial  was  before 
the  court  without  a  jury  and  resulted  in  a  judgment  in  appellee's 
favor  for  $25.  There  is  no  statement  of  facts  and  the  case  is  pre- 
sented to  us  on  this  appeal  from  said  judgment  upon  the  pleadings 
and  the  court's  conclusions  of  fact  and  law  alone.  But  a  single  ques- 
tion is  presented  by  the  assignments  of  error,  and  that  is  whether 
upon  the  facts  found  appellee  was  rightfully  ejected  from  the  train. 

As  appellee  alleged,  he  entered  and  became  a  passenger  on  one  of 
appellant's  regular  passenger  trains  at  Valley  View,  for  transportation 
some  eight  miles  south  to  Sanger;  that  when  appellant's  agent  and 
conductor  in  charge  of  said  train  approached  and  demanded  the  fare 
as  such  passenger,  appellee  offered  and  tendered  the  full  amount  of 
the  regular  cash  fare,  which  was  refused,  and  thereupon  appellee  was 
wrongfully  ejected. 

The  issues  as  presented  by  appellant's  pleading  were  to  the  effect 
that  appellee  had  entered  the  train  in  question  at  Gainesville,  some 
ten  miles  north  of  Valley  View,  for  the  purpose  of  going  to  Sanger; 
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that  before  the  train  arrived  at  Valley  View  said  conductor  demanded 
the  fare  of  appellee  which  was  refused,  and  that  appellee^  having  refused 
to  present  a  valid  ticket  or  pay  the  cash  fare,  was  ejected  from  the 
train  at  Valley  View ;  that  if  appellee  ever  tendered  fare  in  any  amount, 
it  was  only  the  fare  from  Valley  View  to  Sanger,  and  not  from  Gaines- 
ville to  Sanger. 

The  court's  findings,  omitting  formal  parts,  are  as  follows : 

"1.  I  find  that  the  defendant,  the  Gulf,  Colorado  &  Santa  Pe 
Railway  Company,  owns  and  operates  a  line  of  railway  extending  south 
from  the  town  of  Gainesville,  in  Cooke  County,  Texas,  to  Galveston, 
Texas;  that  extending  south  from  Gainesville  said  railway  line  passes 
through  the  town  of  Valley  View,  which  is  ten  miles  south  of  Gainesville, 
and  passes  through  the  town  of  Sanger  at  a  point  eight  miles  south  of 
Valley  View,  making  the  distance  from  Gainesville,  Texas,  to  said 
town  of  Sanger  eighteen  miles. 

"2.  I  find  that  on  July  4, 1903,  that  plaintifiE,  J.  M.  Riney,  purchased 
of  defendant's  agent  at  Sanger,  Texas,  a  round  trip  passenger  ticket 
from  said  Sanger  to  Gainesville  and  return  good  for  ten  days  and  pro- 
viding for  continuous  passage.  The  use  of  said  ticket  was  limited 
to  ten  days  from  the  date  stamped  on  the  back  thereof,  which  was 
July  4,  1903,  and  was  not  good  unless  used  within  ten  days  from  its  date. 

^'3.  I  find  that  on  June  5,  1904,  the  plaintiff  being  in  the  town 
of  Gainesville,  having  in  his  possession  said  ticket — that  part  of  the 
same  from  Sanger  to  Gainesville  being  already  cancelled  by  punch 
marks — ^boarded  defendant's  southbound  train  at  Gainesville  for  Sanger, 
Texas,  and  that  when  said  train  pulled  out  from  Gainesville  and  was 
between  said  Gainesville  and  said  Valley  View  defendant's  conductor, 
while  collecting  tickets  and  fares  on  said  train,  called  upon  the  plaintiff 
for  his  ticket,  whereupon  the  plaintiff  presented  to  said  conductor 
the  return  portion  of  said  ticket  as  fare  from  Gainesville  to  said 
Sanger;  that  said  conductor  inspected  said  ticket,  and  finding  that 
the  same  had  expired  by  its  limitation  nearly  twelve  months  before, 
declined  to  accept  the  same,  and  informed  said  plaintiff  that  said 
ticket  was  void  and  that  he  could  not  accept  it ;  and  thereupon  returned 
said  ticket  to  said  plaintiff  and  requested  him  to  pay  his  said  fare 
from  said  Gainesville  to  said  Sanger;  that  plaintiff  then  and  there 
insisted  that  said  ticket  was  good  from  Gainesville  to  Sanger,  and  re- 
fused to  pay  his  fare  as  requested  by  said  conductor.  That  upon 
plaintiff's  refusal  to  pay  said  fare  said  conductor  informed  him  that 
he  must  either  pay  his  said  fare  or  leave  said  train  at  Valley  View 
which  was  the  first  station  on  defendant's  railroad  reached  after  leaving 
Gainesville. 

"4.  I  find  that  when  said  train  reached  Valley  View  that  plaintiff 
was  ejected  from  said  train  by  the  conductor  thereof,-  which  act  on  the 
part  of  said  conductor  I  find  was  lawful  inasmuch  as  I  find  that 
said  ticket,  when  presented  to  said  conductor  by  plaintiff,  had  expired 
and  become  void  by  its  terms,  and  that  plaintiff  could  not  lawfully 
ride  thereon. 

"5.  I  find  that  said  train  stopped  at  Valley  View  only  a  few  minutes, 
and  that  when  it  pulled  out  south  on  its  way  to  Sanger,  that  plaintiff 
again  boarded  the  same,  and  that  defendant's  conductor  demanded 
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of  plaintiff  his  fare  from  said  Gainesville  to  said  Sanger;  that  thereupon 
plaintiff  tendered  to  said  conductor  fifty  cents  and  requested  the  con- 
ductor to  take  from  it  his  fare  from  Valley  View  to  said  Sanger 
and  give  him  back  the  change;  that  said  conductor  informed  plaintiff 
that  he  must  either  pay  his  fare  for  that  part  of  the  route  already 
traveled  on  said  train  from  Gainesville  to  Valley  View,  as  well  as  the 
fare  from  Valley  View  to  Sanger,  or  he  would  eject  him  from  said 
train. 

"That  plaintiff  proposed  and  offered  to  pay  his  fare  from  Valley 
View  to  Sanger,  but  refused  to  pay  for  the  route  already  traveled 
from  Gainesville  to  Valley  View.  Plaintiff  still  refusing  to  pay  his 
said  fare  from  said  Gainesville  to  Sanger,  the  defendant's  conductor 
stopped  said  train  about  one  and  a  half  miles  south  of  Valley  View 
and  requested  the  plaintiff  to  leave  said  train,  which  plaintiff  then  and 
there  did. 

"This  was  about  eight  o'clock  on  the  evening  of  June  5,  1904. 

"6.  I  find  that  when  the  plaintiff  boarded  defendant's  train  at 
Gainesville  for  Sanger  upon  said  expired  portion  of  his  ticket  from 
Gainesville  to  Sanger,  that  he  did  so  in  good  faith  believing  that  he 
had  a  right  to  ride  upon  said  return  portion  of  said  ticket  to  Sanger, 
Texas. 

"7.  I  find  that  by  reason  of  plaintiff's  ejection,  which  occurred 
after  said  train  left  Valley  View  that  plaintiff  suffered  damages  in  the 
sum  of  $25. 

"8.  I  find  that  the  train  upon  which  plaintiff  took  passage  at 
Gainesville  for  Sanger,  Texas,  was  a  through  passenger  train,  and 
that  when  plaintiff  reached  said  Valley  View  and  left  said  train  that 
he  again  boarded  the  same  train  from  which  he  had  been  ejected  at 
Valley  View  and  rode  thereon  until  he  was  again  ejected  about 
a  mile  and  a  half  south  of  Valley  View. 

^^Conclusions  of  Law,  Under  the  above  facts  found  by  me,  I  find 
that  plaintiff  could  not  lawfully  ride,  and  was  not  entitled  to  be  car- 
ried upon  said  train,  from  Gainesville  to  Sanger,  Texas,  upon  said  ticket, 
which  had  expired  and  become  void  by  its  limitation  and  that  when 
said  train  reached  Valley  View  that  defendant's  conductor  lawfully 
ejected  plaintiff  from  said  train. 

"2.  I  find  that  after  plaintiff  was  ejected  from  said  train  at  Valley 
View  he  again  re-entered  the  same  with  the  bona  fide  intention  of  be- 
coming a  passenger  thereon,  and  with  the  intention  of  paying  his  fare 
in  money  from  said  Valley  View  to  said  Sanger,  and  that  said  con- 
ductor had  no  right  to  eject  him  from  said  train  after  the  same  left 
Valley  View  because  plaintiff  failed  and  refused  to  pay  his  fare  over 
the  route  previouslv  traveled  on  said  train  from  Gainesville  to  Valley 
View." 

We  think  the  court  erred  in  its  judgment.  Appellee  cited  in  its 
support  the  following  cases:  Ward  v.  N.  Y.  C,  etc.,  Ry.  Co.  (N.  Y.), 
h^  Hun,  268;  Louisville  &  N.  Ry.  Co.  v.  Breckenridge  (Ky.),  34  S. 
W.  Rep.,  702;  Chicago,  B.  &  Q.  Ry.  Co.  v.  Bryan,  90  111.,  126,  and  note 
2,  p.  697,  of  Hutchinson  on  Carriers;  and  insists,  as  presented  in  his 
most,  forcible  proposition,  that  "inasmuch  as  appellee  was  tiie  holder 
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of  a  ticket  from  Gainesville  to  Sanger^  which  he  had  paid  for^  and 
inasmuch  as  he  had  boarded  the  train  at  Gainesville  in  good  faith,  be- 
lieving he  had  a  right  to  ride  on  said  ticket,  and  inasmuch  as  he  im- 
mediately and  peaceably  left  the  train  at  Valley  View,  the  very  first 
stop  after  the  conductor  had  refused  his  ticket  and  had  told  him 
to  leave  the  train,  appellee  had  the  same  right  to  take  passage  from 
Valley  View  as  any  other  citizen.  The  railroad  company  could  no  more 
exclude  appellee  from  this  train  under  these  circumstances,  than  it 
could  exclude  him  from  any  subsequent  train  on  the  same  day  or  any 
following  day."  Another  one  of  appellee^s  propositions  is  that,  *^while 
an  intruder,  who  boards  a  train  without  any  right,  knowing  he  has 
no  rights  and  having  paid  no  fare  nor  purchased  any  ticket,  may  be 
ejected  and  can  not  take  passage  on  the  same  train  from  the  point 
of  ejection,  yet  this  rule  has  no  application  to  a  passenger  in  the 
position  of  appellee,  holding  a  ticket,  purchased  by  him  and  which 
he  bona  fide  thinks  entitles  him  to  passage." 

It  is  thus  apparent  that  appellee^s  contention,  as  also  the  judgment, 
rests  upon  the  asserted  facts  that  he  was  a  purchaser  and  holder 
of  a  ticket  which  he  in  good  faith  believed  entitled  him  to  trans- 
portation from  Gainesville  to  Sanger,  and  that  hence  he  was  not  an 
intruder  in  his  entrance  of  the  train  at  Gainesville.  It  is  to  be  observed, 
however,  that  appellee  makes  no  such  case  by  his  pleading.  The  case 
he  presents  is  one  of  an  entry  in  good  faith  as  a  passenger  at  Valley 
View,  with  a  tender  of  the  proper  fare,  etc.  He  nowhere  alleges  any 
fact,  any  contract,  any  declaration,  custom  or  other  matter  that  tends 
to  show  either  that  the  ticket  he  had  was  good  or  that  he  even  thought 
so  when  he  entered  the  train  at  Gainesville,  or  when  he  presented 
it  to  the  conductor  between  Gainesville  and  Valley  View.  Nor  is  any 
such  state  of  case  presented  by  appellant's  defensive  pleadings.  So  that 
we  fail  to  see  how  appellee  can  be  permitted  to  base  a  right  of  recovery 
upon  the  propositions  he  assorts.  But  if  mistaken  in  this  view,  and  if 
the  facts  necessary  to  support  these  propositions  were  admissible  in 
rebuttal  of  any  evidence  appellant  could  offer  under  its  pleadings,  and 
if  appellee's  good  faith  in  any  event  is  material,  we  nevertheless  conclude 
that  the  court's  findings  as  a  whole  indisputably  establish  that  appellee 
entered  appellant's  train  at  Gainesville  with  the  purpose  of  securing 
one  continuous  passage  to  Sanger,  and  that  he  then  knew  or  ought  to 
have  known  that  his  ticket  did  not  entitle  him  thereto.  The  court 
finds,  and  it  is  undisputed,  that  appellee  entered  the  train  at  Gainesville 
rather  than  at  Vallew  View  for  the  purpose  of  a  continuous  passage 
to  Sanger,  and  that  his  ticket  on  its  face  was  a  special  limited  ticket 
that  had  expired  by  its  terms  nearly  a  year  before.  It  is  possible  that 
he  did  not  actually  know  that  these  facts  affected  its  validity,  although 
he  has  not  ventured  to  so  assert,  but  if  so,  it  amounted  only  to  mere 
ignorance  for  which  the  law  makes  no  excuse.  The  law  required  him 
to  know  the  contents  and  legal  effect  of  the  ticket  or  contract  upon 
which  so  much  reliance  is  now  placed.  Pennington  v.  Philadelphia, 
etc..  By.  Co.,  62  Md.  Bep.,  95 ;  Missouri,  K.  &  T.  By.  Co.  of  Texas  v. 
Murphy,  35  S.  W.  Bep.,  67;  Houston  &  T.  C.  By.  Co.  v.  Ford,  53  Texas, 
371;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Henry,  84  Texas,  678;  Demilley  v. 
Vol.  XLI.  Civil— 26. 
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Texas  &  N.  0.  Ry.  Co.,  91  Texas,  215.  Appellee,  therefore,  was  not 
in  the  condition  of  one  entering  the  train  at  Gainesville  in  good  faith 
as  a  passenger.  His  status  was  rather  that  of  an  intruder,  one  entering 
the  train  with,  the  purpose  of  asserting  a  right  to  ride  on  a  ticket  that 
he  knew  to  be  invalid,  and  the  authorities  above  cited  from  our  own 
court  not  only  establish  the  invalidity  of  appellee's  ticket  and  support 
the  propositions  to  which  they  are  cited,  but  also  establish  the  right 
of  the  conductor  to  eject  appellee  upon  his  refusal  to  pay  the  fare 
from  Gainesville  to  Sanger  when  demanded. 

We  do  no  think  that  appellee's  ejection  from  the  train  at  Valley 
View  and  immediate  re-entrance  amounted  to  an  independent  undertak- 
ing to  go  from  the  latter  station  to  Sanger.  This  at  most,  we  think, 
constituted  but  an  interruption  of  the  continuous  passage  appellee  had 
undertaken  at  Gainesville,  and  that  therefore  upon  appellee^s  re-entrance 
and  continued  refusal  to  present  a  good  ticket  or  pay  the  regular  fare 
from  Gainesville  to  Sanger,  the  conductor  of  the  train  was  authorized 
to  again  eject  him.  The  cases  cited  by  appellee  we  think  easily  distin- 
guishable from  the  one  before  us.  We  will  not  undertake  to  review 
them  minutely,  as  their  full  force  may  be  at  once  seen  by  an  examination, 
but  we  think  it  may  be  said  in  general  terms  that  insofar  as  applicable 
at  all  they  are  cases  where  the  passenger  ejected  had  ridden  the  dis- 
tance for  which  he  refused  to  pay  either  upon  a  ticket  that  was  actually 
valid  or  that  he  had  actually  paid  the  fare.  We  have  found  no  case 
presenting  the  circumstances  of  this  one  in  which  it  was  held  that  the 
passenger  could  recover  for  the  ejection,  but  very  many  that  support 
our  conclusion  to  the  contrary.  The  Maryland  case  hereinbefore  cited 
seems  very  closely  in  point.  In  that  case  the  passenger  had  purchased 
a  special  ticket  entitling  him  to  ride  in  one  continuous  passage  from 
Ferryman's  to  Baltimore  and  return.  He  proceeded  to  Ferryman's  on 
December  13,  and  at  Ferryman's  entered  the  car  to  return  to  Baltimore 
on  the  16th  day  of  December,  the  day  after  the  return  coupon  had 
expired  by  its  terms.  On  his  journey  back  to  Baltimore  he  was  re- 
quired to  leave  the  cars  at  Back  River  station,  having  declined  to  pay  his 
fare  from  Ferryman's  to  Baltimore  after  being  informed  by  the  con- 
ductor that  his  ticket  was  not  good.  After  he  had  left  the  cars  at 
Back  River  station  and  while  on  the  platform,  he  offered  to  pay  the 
conductor  his  fare  from  that  station  to  Baltimore,  but  the  conductor 
refused  to  give  him  admission  to  the  cars  on  these  terms.  It  appeared 
in  that  case  that  the  passenger  offered  to  prove  that  before  he  pur- 
chased the  ticket  he  was  informed  by  the  agent  upon  inquiry  from 
him  that  it  was  "good  until  used."  The  court  held,  however,  that 
the  passenger's  right  was  dependent  alone  upon  the  contract  which  was 
evidenced  by  the  ticket,  no  authority  in  the  agent  to  make  the  quoted 
statement  being  shown;  that  while  there  was  evidence  that  he  did  not 
read  the  ticket,  he  had  ample  opportunity  to  do  so,  and  inasmuch  as 
by  its  terms  it  had  expired  the  conductor  was  authorized  not  only  to 
eject  him,  but  also  to  refuse  to  permit  the  further  continuance  of  his 
journey  without  payment  of  fare  for  the  entire  distance  from  Ferryman's 
to  Baltimore.  In  the  case  of  Manning  v.  the  Railway  Co.  by  the 
Alabama  Supreme  Court,  reported  in  16  Law  Rep.  Ann.,  55,  a  passenger 
interrupted  a  return  journey  on  a  special  ticket  by  stopping  over  at  a 
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station  for  one  day,  after  which  he  boarded  another  train  of  the  railroad 
at  midnight  and  proceeded  unmolested  until  he  passed  the  station 
of  Montgomery  and  was  nearing  Calera,  less  than  forty  miles  from 
Birmingham,  the  end  of  his  return  journey.  Whereupon  the  conductor 
in  charge  of  the  train  discovered  that  the  passenger  was  traveling  on 
a  forfeited  ticket  but  possibly  had  not  learned  that  he  had  so  traveled 
before  reaching  Montgomery.  As  a  condition  of  his  proceeding  further 
the  conductor  exacted  of  him  that  he  should  pay  fare  from  Montgomery 
to  Birmingham,  or  failing  that  he  would  be  put  off  the  train  at  the 
next  station,  which  would  be  Calera.  Beaching  Calera  the  passenger 
procured  from  the  ticket  agent  at  that  place  a  ticket  to  Birmingham, 
and  upon  that  ticket  sought  to  continue  his  journey  on  the  same  train. 
This  the  conductor  refused  to  allow  him  to  do,  stating  that  under 
the  road's  regulations,  he  could  not  permit  him  to  proceed  unless 
he  would  also  pay  the  back  fare  from  Montgomery.  The  passenger 
refused  to  do  this  and  he  was  ejected  from  the  train,  and  the  court 
held  that  such  ejection  was  authorized  and  that  the  passenger  could  not 
recover  damages  therefor.  See,  also,  Hall  v.  Memphis  &  C.  B.  Co., 
15  Fed.  Bep.,  57;  O'Brien  v.  Bailway  Co.,  80  X.  Y.,  236;  Davis  v. 
Bailway  Co.,  53  Mo.,  317;  Swan  v.  Bailway  Co.,  132  Mass.,  116;  Atchi- 
son,  T.  &  S.  P.  By.  Co.  v.  Gants,  38  Kan.,  628;  Johnson  v.  Concord 
By.,  46  N.  H.,  213;  O'Brien  v.  Boston  &  W..  Bv.  Co.,  15  Grav  (Mass.X, 
20. 

Our  conclusion,  as  already  indicated,  is  that  appellee  could  not,  under 
the  circumstances  shown,  secure  a  completion  of  the  continuous  journey 
undertaken  by  him  from  Gainesville  to  Sanger  by  pa\Tnent  of  the  fare 
from  Valley  View  only.  He  could  not  thus  enforce  his  special  ticket 
or  contract  for  a  reduced  rate  in  direct  opposition  to  its  terms  or  thus 
compel  a  service  of  appellant  that  neither  law  nor  reason  required. 

The  judgment  will  be  reversed  and  here  rendered  for  appellant. 

Reversed  and  rendered. 


Texas  and  Pacipic  Bailway  Company  v.  J.  D.  Arnett. 

Decided  January  20.  1906. 
1. — Carrier — Contract  of  Shipment — Limiting  Liability. 

A  carrier  of  freight  has  the  right  by  the  contract  of  shipment  to  limit  its 
liability  to  its  own  line  of  road,  and  it  was  error  to  sustain  an  exception  to  an 
answer  setting  up  such  contract. 

2. — Jndgment — ^Insnffldent  Evidence. 

Each  judgment  must  be  tested  on  appeal  by  the  evidence  in  its  own  record. 
Because  in  other  similar  appealed  cases  there  may  have  been  evidence  whicli 
would  warrant  such  a  judgment  as  was  rendered  in  the  case  in  hand,  thi* 
would  not  authorize  the  court  to  take  judicial  knowledge  of  such  evidence  and 
render  judgment  as  if  said  facts  has  been  proven  in  the  case  on  trial. 

Appeal  from  the  County  Court  of  Mitchell  County.  Tried  below  be- 
fore Hon.  W.  E.  Crockett. 

Ed.  W.  Smith,  for  appellant. — The  court  erred  in  sustaining  plain- 
tiff's special  demurrer  to  that  part  of  defendant's  answer  setting  up  a 
written  contract  covering  the  shipment  of  the  cattle  involved,  and  lim- 
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iting  its  liability  to  its  line  of  road,  on  the  ground  that  such  character 
of  contract  is  repugnant  to  article  331a  of  the  Revised  Statutes,  because 
in  said  answer  it  was  specially  alleged  that  the  defendant  only  under- 
took, by  the  terms  of  said  contract,  to  transport  the  cattle  involved 
from  its  latan,  Texas,  station,  to  its  Fort  Worth,  Texas,  station,  and 
there  deliver  them  to  the  connecting  carrier  for  further  transportation 
to  their  destination,  which  was  a  point  other  than  and  beyond  said 
Fort  Worth  station,  and  that  under  the  terms  of  said  contract  the  de- 
fendant's liability  terminated  upon  such  delivery  to  the  connecting 
carrier.  Art.  331a,  Sayles'  Civ.  Stats.;  San  Antonio  &  A.  P.  Ry.  Co. 
v.  Bamett,  66  S.  W/Rep.,  474;  International  &  G.  N.  Ry.  Co.  v. 
Young,  72  S.  W.  Rep.,  68;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Williams, 
77  Texas,  125;  McCarn  v.  International  &  Q.  N.  Ry.  Co.,  84  Texas, 
353. 

No  brief  for  appellee. 

STEPHENS,  Associate  Justice. — The  court  erred  in  striking  out 
the  answer  of  appellant  setting  up  a  contract  of  shipment  limiting  its 
liability  to  its  own  line,  since,  although  the  shipment  was  one  between 
points  in  this  State,  the  petition  failed  to  allege  that  the  cattle  had  been 
received  by  appellant  for  through  shipment  "on  a  contract  for  through 
carriage,"  as  provided  in  article  331a,  Revised  Statutes,  and  tlie  an- 
swer denied  the  existence  of  any  such  fact  or  contract. 

The  court  also  erred  in  finding  that  appellant  had  undertaken  to  de- 
liver the  cattle  to  the  Fort  Worth  Stock  Yards,  since  the  statement 
of  facts  fails  to  contain  any  evidence  on  that  subject.  The  evidence 
went  no  further  than  to  show  that  the  ultimate  destination  of  the  cattle 
was  the  Fort  Worth  Stock  Yards  in  North  Fort  Worth,  and  that  the 
owners  had  delivered  them  to  appellant  at  a  station  on  its  road  in  order 
that  they  might  be  carried  there  and  sold  on  the  market.  We  find  no 
evidence  that  appellant  undertook  to  do  more  than  carry  the  cattle 
to  its  station  at  Fort  Worth,  or  rather  to  Belt  Junction  the  nearest 
point  on  its  road  to  the  stock  yards.  It  may  be  that  appellee  could  have 
shown  that  the  relation  between  appellant  and  the  carrier  from  Belt 
Junction  to  the  Fort  Worth  Stock  Yards  was  such  as  to  render  the 
undertaking  of  appellant  in  the  first  instance  one  to  deliver  the  cattle 
at  said  stock  yards,  but  without  such  proof  the  court  was  not  warranted 
in  assuming  the  existence  of  any  such  relation.  Although  in  other  cases 
which  have  come  before  us  the  proof  may  have  established  that  the 
company  operating  between  Belt  Junction  and  the  stock  yards  was  but 
the  instrument  of  appellant  in  making  transfers  of  live  stock  from 
its  own  to  connecting  lines  extending  beyond  Fort  Worth,  we  can  not 
take  judicial  knowledge  in  this  case  of  any  such  fact. 

There  is  also  a  serious  question  as  to  the  sufficiency  of  the  petition 
to  warrant  the  recovery  had  of  damages  for  a  decline  in  the  market 
from  December  14  to  December  15,  1904,  which  can  be  easily  cured 
on  another  trial. 

For  the  error  first  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 
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J.  0-  A  Whaley  et  al.  v  R.  E.  Thomason. 

Decided  January  20,  1906. 

1. — ^Looal  Option  Election — Contest — Suflleiency  of  Pleading. 

Article  3397,  Rev.  Stats.,  empowers  any  court  of  competent  jurisdiction  to 
adjudge  a  local  option  election  to  be  void  wlien  it  is  made  to  appear  that  the 
election  was  illegally  or  fraudulently  conducted.  An  election  in  which  the  will 
of  the  majority  is  defeated  by  conspiracy  and  bribery  is  both  illegal  and  fraud- 
ulent. A  petition,  in  a  contest  of  a  local  option  election,  alleged  in  substance, 
that  out  of  a  fund  raised  by  persons  interested  in  defeating  local  option,  and 
in  anticipation  of  such  election,  the  poll  taxes  of  about  five  hundred  voters  were 
paid  and  their  tax  receipts  obtained  by  said  persons  in  pursuance  of  a  con- 
spiracy to  defeat  local  option  at  said  election;  that  said  taxes  were  paid  with 
the  understanding,  express  or  implied,  that  said  voters  in  consideration  thereof 
were  to  vote  against  prohibition,  and  that  said  voters,  at  an  election  thereafter 
held,  did  vote  against  prohibition,  thereby  defeating  prohibition  which  otherwise 
would  have  carried.    Held,  sufficient  on  general  demurrer. 

S. — Same. 

It  is  not  necessary  in  order  to  make  a  case  of  fraud  and  illegality  in  an 
election  that  the  officers  conducting  the  same  should  themselves  be  implicated 
in  the  fraud  or  illegality. 


8.- 

While  in  contesting  local  option  election  on  the  ground  of  fraud  and  ille- 
gality, the  incjuiry  should  be  confined  to  what  took  place  at  the  very  time  of 
the  election,  still  to  prove  fraud  on  the  day  of  election  inquiry  may  be  made 
into  what  took  place  before  the  election. 

4. — ^Treating  on  Election  Day — Unlawful. 

The  use  of  money  or  whisky  or  cigars  on  election  day  for  the  purpose  of 
influencing  voters,  is  contrary  to  the  Terrell  election  law  and  unlawful. 

5. — ^Election  Law — Construction. 

Our  election  law,  being  designed  to  purify  the  ballot,  should  be  liberally 
construed  and  rigidly  enforced  to  that  end. 

Appeal  from  the  District  Court  of  Cooke  County.  Tried  below  be- 
fore Hon.  D.  E.  Barrett. 

JB.  V.  Bell,  Culp  &  Giddings,  Garneit  £  Eldridge,  and  Robert  E. 
Cofer,  for  appellant. — The  court  erred  in  holding  on  the  contestee's 
general  demurrer  that  votes  of  persons,  whose  poll  taxes  have  been 
paid  by  third  persons  out  of  a  corrupt  fund,  raised  among  saloon  men, 
under  an  understanding  and  agreement  between  the  said  voters  and  such 
third  persons,  that  they,  said  voters,  would  vote  against  prohibition  in 
consideration  of  the  payment  of  their  said  poll  taxes,  in  order  to  further 
the  personal  and  private  interests  of  such  third  persons  and  saloon  men, 
80  corruptly  paying  said  taxes,  were  legal  votes  and  not  bribed  votes, 
and  in  holding  that  such  votes,  so  bribed  by  the  saloon  men  and  actually 
voting  against  prohibition,  should  be  received  and  considered  as  against 
prohibition,  in  the  face  of  contestants'  allegations  that  the  votes  of  said 
bribed  persons  did  actually  change  the  result  of  said  election  from  a 
majority  of  the  qualified  and  legal  votes  in  favor  of  prohibition 
to  a  majority  against  prohil3ition,  it  appearing  that  there 
were     cast     in     said     election     three     hundred     and     eighty-seven 
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Gulf,  Colorado  and  Santa  Fe  Railway  Company  v.  J.  M.  Riney. 

Decided  January  20,   1906. 

Expired  Excursion  Ticket— Ejection  of  Passengrer. 

Where  the  purchaser  of  a  round-trip  ticket  from  S.  to  G.  attempted  to 
return  on  the  same  from  G.  to  S.  after  the  return  portion  of  said  ticket  had 
expired  by  limitation,  the  conductor  of  the  train  had  the  right  to  eject  such 
passenger  at  V.,  an  intermediate  station,  upon  the  refusal  of  said  passenger  to 
pay  the  regular  fare  for  the  entire  distance  from  G.  to  S.,  and  this,  although 
said  passenger  after  being  ejected  at  V.,  reboarded  the  train  at  V.  and  offered 
to  pay  fare  from  V.  to  S.  The  good  faith  of  such  passenger  in  believing  he  had 
a  right  to  ride  on  said  ticket  from  G.  to  S.  was  immaterial. 

Appeal  from  the  District  Court  of  Cooke  County.  Tried  below  before 
Hon.  D.  E.  Barrett. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. — A  passenger  who  has 
been  expelled  at  a  station  for  refusing  to  pay  fare  can  not  continue 
his  passage  by  paying  fare  from  that  point  only,  but  must  pay  the 
whole  distance.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Turner,  23  S.  W. 
Eep.,  83;  Hutchinson  on  Carriers,  sees.  589,  575,  576,  580a.  . 

B.  E.  Thortiason  and  Robt.  E.  Cofer,  for  appellee. — Appellee  under  the 
circumstances  of  this  case  had  the  same  right  as  any  other  citizen 
to  take  passage  on  appellant's  train  at  Valley  View,  and  to  ride  to  Sanger 
on  payment  or  tender  of  payment  of  fare  from  Valley  View  to  Sanger, 
it  appearing  that  he  had  done  no  act,  which  would  forfeit  his  right 
to  become  a  passenger  at  Valley  View.  Ward  v.  N.  Y.  C,  etc.,  Ry. 
Co.,  56  Hun,  268;  Louisville  &  X.  Rv.  Co.  v.  Breckenridge  (Kv.), 
34  S.  W.  Rep.,  702;  Chicago,  B.  &  Q.  Ry.  Co.  v.  Bryan,  90  111.,  126; 
Hutchinson  on  Carriers,  p.  697,  note  2. 

CONNER,  Chief  Justice. — This  suit  was  instituted  by  appellee 
to  recover  damages  in  the  sum  of  $1,000  for  an  alleged  wrongful 
ejection  from  one  of  appellant's  passenger  trains.  The  trial  was  before 
the  court  without  a  jury  and  resulted  in  a  judgment  in  appellee's 
favor  for  $25.  There  is  no  statement  of  facts  and  the  case  is  pre- 
sented to  us  on  this  appeal  from  said  judgment  upon  the  pleadings 
and  the  court's  conclusions  of  fact  and  law  alone.  But  a  single  ques- 
tion is  presented  by  the  assignments  of  error,  and  that  is  whether 
upon  the  facts  found  appellee  was  rightfully  ejected  from  the  train. 

As  appellee  alleged,  he  entered  and  became  a  passenger  on  one  of 
appellant's  reg^ular  passenger  trains  at  Valley  View,  for  transportation 
some  eight  miles  south  to  Sanger;  that  when  appellant's  agent  and 
conductor  in  charge  of  said  train  approached  and  demanded  the  fare 
as  such  passenger,  appellee  offered  and  tendered  the  full  amount  of 
the  regular  cash  fare,  which  was  refused,  and  thereupon  appellee  was 
wrongfully  ejected. 

The  issues  as  presented  by  appellant's  pleading  were  to  the  effect 
that  appellee  had  entered  the  train  in  question  at  Gainesville,  some 
ten  miles  north  of  Valley  View,  for  the  purpose  of  going  to  Sanger; 
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that  before  the  train  arrived  at  Valley  View  said  eonductor  demanded 
the  fare  of  appellee  which  was  refused^  and  that  appellee^  having  refused 
to  present  a  valid  ticket  or  pay  the  cash  fare,  was  ejected  from  the 
train  at  Valley  View;  that  if  appellee  ever  tendered  fare  in  any  amount, 
it  was  only  the  fare  from  Valley  View  to  Sanger,  and  not  from  Oaines* 
ville  to  Sanger. 

The  court's  findings,  omitting  formal  parts,  are  as  follows : 

"1.  I  find  that  the  defendant,  the  Gulf,  Colorado  &  Santa  Pe 
Railway  Company,  owns  and  operates  a  line  of  railway  extending  south 
from  the  town  of  Gainesville,  in  Cooke  County,  Texas,  to  Galveston, 
Texas;  that  extending  south  from  Gainesville  said  railway  line  passes 
through  the  town  of  Valley  View,  which  is  ten  miles  south  of  Gainesville, 
and  passes  through  the  town  of  Sanger  at  a  point  eight  miles  south  of 
Valley  View,  making  the  distance  from  Gainesville,  Texas,  to  said 
town  of  Sanger  eighteen  miles. 

"2.  I  find  that  on  July  4, 1903,  that  plaintiflE,  J.  M.  Riney,  purchased 
of  defendant's  agent  at  Sanger,  Texas,  a  round  trip  passenger  ticket 
from  said  Sanger  to  Gainesville  and  return  good  for  ten  days  and  pro- 
viding for  continuous  passage.  The  use  of  said  ticket  was  limited 
to  ten  days  from  the  date  stamped  on  the  back  thereof,  which  was 
July  4,  1903,  and  was  not  good  unless  used  within  ten  days  from  its  date. 

"3.  I  find  that  on  June  6,  1904,  the  plaintiff  being  in  the  town 
of  Gainesville,  having  in  his  possession  said  ticket^ — ^that  part  of  the 
same  from  Sanger  to  Gainesville  being  already  cancelled  by  punch 
marks — boarded  defendant's  southbound  train  at  Gainesville  for  Sanger, 
Texas,  and  that  when  said  train  pulled  out  from  Gainesville  and  was 
between  said  Gainesville  and  said  Valley  View  defendant's  conductor, 
while  collecting  tickets  and  fares  on  said  train,  called  upon  the  plaintiff 
for  his  ticket,  whereupon  the  plaintiff  presented  to  said  conductor 
the  return  portion  of  said  ticket  as  fare  from  Gainesville  to  said 
Sanger;  that  said  conductor  inspected  said  ticket,  and  finding  that 
the  same  had  expired  by  its  limitation  nearly  twelve  months  before, 
declined  to  accept  the  same,  and  informed  said  plaintiff  that  said 
ticket  was  void  and  that  he  could  not  accept  it ;  and  thereupon  returned 
said  ticket  to  said  plaintiff  and  requested  him  to  pay  his  said  fare 
from  said  Gainesville  to  said  Sanger;  that  plaintiff  then  and  there 
insisted  that  said  ticket  was  good  from  Gainesville  to  Sanger,  and  re- 
fused to  pay  his  fare  as  requested  by  said  conductor.  That  upon 
plaintiff's  refusal  to  pay  said  fare  said  conductor  informed  him  that 
he  must  either  pay  his  said  fare  or  leave  said  train  at  Valley  View 
which  was  the  first  station  on  defendant's  railroad  reached  after  leaving 
Gainesville. 

"4.  I  find  that  when  said  train  reached  Valley  View  that  plaintiff 
was  ejected  from  said  train  by  the  conductor  thereof,-  which  act  on  the 
part  of  said  conductor  I  find  was  lawful  inasmuch  as  I  find  that 
said  ticket,  when  presented  to  said  conductor  by  plaintiff,  had  expired 
and  become  void  by  its  terms,  and  that  plaintiff  could  not  lawfully 
ride  thereon. 

"5.  I  find  that  said  train  stopped  at  Valley  View  only  a  few  minutes, 
and  that  when  it  pulled  out  south  on  its  way  to  Sanger,  that  plaintiff 
again   boarded  the  same,   and  that   defendant's  conductor  demanded 


408  ^  Texas  Civil  Appeals  Reports,  Vol.  41.        [January, 

of  this  appeal,  must  be  taken  as  true^  that  being  the  effect  of  the  gen- 
eral demurrer. 

The  question  to  be  decided,  then,  is,  has  the  court  trying  a  con- 
tested election  case  the  power  to  set  aside  a  local  option  election  for 
bribery  where  a  suflScient  number  of  bribed  votes  have  been  cast  to 
affect  the  result?  This  question,  we  think,  should  receive  an  affirmative 
answer.  Article  3397  of  our  Revised  Statutes  empowers  any  court  of 
competent  jurisdiction  (which  is  now  the  District  Court)  to  adjudge 
a  local  option  election  to  be  void  when  it  is  made  to  "appear  from  the 
evidence  that  the  election  was  illegally  or  fraudulently  conducted." 
We  can  not  well  conceive  of  a  clearer  case  of  illegality  and  fraud  in 
the  holding  of  an  election  than  one  in  which  a  fair  expression  of  the 
will  of  the  majority  is  defeated  by  conspiracy  and  bribery.  It  is  by 
no  means  necessary,  as  seems  to  be  contended,  in  order  to  make  a  case 
of  fraud  and  illegality  in  an  election  that  the  officers  conducting  the 
election  should  themselves  be  implicated.  It  might  as  well  be  contended 
that  a  fraudulent  judgment  could  not  be  set  aside  because  the  officers 
of  the  court  in  which  .it  w^as  entered  had  no  knowledge  of  the  fraud. 
When  a  sufficient  number  of  illegal  or  fraudulent  votes  are  cast  and 
counted  to  render  the  verdict  at  the  polls  a  false  verdict,  the  tribunal 
empowered  to  contest  the  election  for  fraud  and  illegality  should  set  it 
aside,  without  reference  to  the  guilt  or  innocence  of  the  officers  of  elec- 
tion, for  that  is  wholly  immaterial.  The  language  used  by  the  Legis- 
lature, "illegally  or  fraudulently  conducted,"  is  certainly  broad  enough 
to  include  a  case  of  fraud  perpetrated  without  the  knowledge  of  the 
officers  of  election,  and  no  reason  is  perceived  why  the  Legislature 
should  have  made  such  cases  immune:  The  evident  purpose  of  this 
legislation  was  to  enable  any  voter  and  citizen  by  contesting* a  local 
option  election  to  prevent  the  adoption  or  rejection  of  a  local  law 
through  fraud  and  illegality  in  the  election,  however  perpetrated,  con- 
trary to  the  will  of  a  majority  of  those  entitled  to  determine  the 
matter.  True,  it  has  been  declared  by  the  Supreme  Court  that  the 
Legislature  intended  to  confine  the  inquiry  to  what  takes  place  at  the 
very  time  of  the  election,  contrary  to  the  more  liberal  view  expressed 
by  this  court  in  Rayner  v.  Forbes,  52  S.  W.  Rep.,  568 ;  Scarborough  v. 
Eubank,  93  Texas,  108,  and  Oxford  v.  Frank,  70  S.  W.  Rep.,  426 ;  but 
it  would  be  too  narrow  for  any  court  to  hold  that  fraud  perpetrated 
on  the  day  of  election  could  not  be  proved  because  it  involved  an  in- 
quiry into  what  took  place  immediately  or  even  long  before  the  election. 
This  case  is  clearly  distinguishable  from  Stinson  v.  Gardner,  97  Texas, 
287,  so  much  relied  on  by  the  appellee.  What  was  held  to  be  a 
ground  of  contest  in  that  case  by  the  district  judge  was  held  by  him 
to  be  unavailing,  and  so  the  Supreme  Court  held,  but  the  Supreme 
Court  seem  to  have  expressed  an  opinion  contrary  to  that  of  the  District 
Court  as  to  what  would  constitute  a  ground  of  contest.  The  difference 
between  this  case  and  that  is,  first,  bribery  is  charged  in  this  and 
it  was  not  in  that;  second,  the  alleged  illegal  or  fraudulent  votes 
affect  the  result  in  this  case  and  they  did  not  in  that. 

The  petition  further  alleges  that  a  number  of  persons  voted  who 
were  not  authorized  to  vote  at  all  in  said  election  and  that  still  others 
voted  in  the  wrong  precinct.     If  a  sufficient  number  of  merely  illegal 


1906.]  T.  &  P.  By.  Co.  v.  Weathebby.  409 

votes  were  cast  to  affect  the  result^  no  reason  is  perceived  why  the 
views  above  expressed  should  not  apply  to  that  phase  of  the  case  also, 
since  the  result  of  the  election  would  in  such  case  be  controlled  by  il- 
legal votes  however  innocently  cast.  An  election  so  held  would  be  "il- 
legally," though  not  "fraudulently,  conducted."  However,  if  the  votes 
were  merely  cast  in  the  wrong  precinct  and  the  result  would  have  been 
the  same  if  they  had  been  cast  in  the  proper  precinct,  the  court  might 
not  be  warranted  in  setting  the  election  aside  on  that  ground,  and  the 
writer,  without  a  thorough  examination  of  the  question,  is  inclined 
to  so  hold;  but  the  other  members  of  the  court  are  inclined  to  entertain 
a  contrary  view. 

A  further  ground  of  contest  was  the  alleged  use  on  the  day  of  elec- 
tion of  whisky  and  cigars  to  influence  voters  to  vote  against  the  adop- 
tion of  the  proposed  law,  but  as  the  allegations  presenting  this  ground 
of  contest  are  rather  general  and  indefinite  we  will  content  ourselves  with 
a  very  brief  statement  of  the  views  entertained  by  us  on  that  subject. 
If,  as  alleged,  "on  the  election  day  such  money  and  whisky  and  cigars 
were  freely  used,  wherever  possible,  in  bribing  and  influencing  voters 
to  cast  their  votes  against  prohibition,"  we  see  no  reason  why  the 
sections  of  the  Terrell  election  law  above  set  out  were  not  violated, 
although  the  petition  seems  to  have  termed  these  alleged  acts  "irregu- 
ularities."  To  treat  the  voter  on  election  day  to  cigars,  liquors  or  the 
like  may  seem  a  trivial  matter,  and  votes  so  influenced  would  un- 
doubtedly be  very  cheap,  but  such  votes  go  as  far  as  any  others  in  deter- 
mining the  final  result  of  the  election.  All  such  appeals  to  the  appetite 
of  the  voter  are  at  least  contrary  to  the  spirit  of  our  election  law,  which 
was  designed  to  purify  the  ballot  in  Texas  and  should  be  liberally 
construed  and  rigidly  enforced.  It  will  be  observed  that  this  law 
forbids  the  use  of  anything  of  value  to  even  bring  voters  to  the  polls. 
A  pure  and  untrammeled  ballot  is  of  far  more  importance  to  the  people 
of  Texas  than  the  success  or  failure  of  any  proposed  local  measure, 
however  good  or  bad  it  may  be. 

Because  the  court  erred  in  sustaining  the  general  demurrer  the  judg- 
ment is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Texas  &  Pacific  Railway  Company  v.   Mattie  Weatherby. 

Decided  January  20,  1906. 

1. — ^Foreign  Corporation — ^Vcnuc. 

A  foreign  corporation  can  not  be  sued,  over  its  objection,  in  a  county  in 
this  State  in  which  it  has  no  agency  or  representative. 

3. — Same — Texas  and  Pacific  Railway  Company. 

The  Texas  and  Paciiic  Railway  Company  being  incorporated  by  the  Congress 
of  the  United  States  is  not  such  a  foreign  corporation  as  is  contemplated  by 
the  25th  clause  of  article  1104  of  the  Revised  Statutes  of  the  State  of  Texas 
relating  to  venue. 

8. — Same— Same. 

The  Texas  and  Pacific  Railway  Company,  although  directly  incorporated 
by  Act  of  Congress,  did  also  by  legislative  acts  of  the  State  of  Texas  become 
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the  assignee  and  successor  of  all  the  rights  and  privileges  of  the  Southern 
Transcontinental  Railway  Company  and  the  Southern  Pacific  Railway  Com- 
pany, corporations  created  by  the  State  of  Texas,  and  is  therefore  in  no  attitude 
to  claim  its  corporate  existence  as  foreign  to  this  State. 

4. — Lost  Trunk — Value  of  Contents — Pertinent  Testimony. 

In  a  suit  for  the  value  of  the  contents  of  a  trunk  alleged  to  have  been  lost 
by  defendant,  the  plaintiff  having  testified  as  to  the  contents  and  value  of  the 
trunk,  it  was  error  to  refuse  to  permit  an  agent  of  the  defendant  who  had  seen 
the  contents  of  said  trunk  to  testify  as  to  the  contents,  its  quality  and  value. 

5. — ^Pleading — Contents  of  Tmnk — ^Itemized  Statement. 

In  a  suit  for  the  value  of  the  contents  of  a  lost  trunk  the  pleading  of  the 
plaintiff  should  give  an  itemized  statement  of  the  contents. 

8. — ^Liability  for  Unchecked  Baggage. 

Where  a  passenger's  baggage  is  in  fact  received  b^  the  carrier,  and  a  failure 
to  secure  checks  for  the  same  is  caused  by  the  carrier,  the  carrier  is  liable  in 
case  of  loss. 

Appeal  from  the  County  Court  of  Stephens  County.  Tried  below- 
before  Hon.  A.  J.  Powers. 

Arthur  €peer,  for  appellant. — The  court  erred  in  overruling  appel- 
lants plea  of  privilege.  Rev.  Stats.,  art.  1194,  sec.  25;  Texas  &  P.  Ry. 
Co.  y.  Lynch,  1 5  S.  W.  Rep.,  486,  and  statutes  there  cited ;  Texas  &  P. 
Ry.  Co.  V.  Edmission,  52  S.  W.  Rep.,  635,  50  S.  W.  Rep.,  607;  Laws  1899, 
p.  214;  Laws  1901,  p.  31. 

The  court  erred  in  overruling  appellant^s  special  exception  to  ap- 
pellee's claim  as  pleaded,  that  it  is  insufficient  in  that  the  items  of  the 
contents  of  said  trunks  and  the  value  of  said  items  are  not  stated. 
Houston,  E.  &  W.  T.  Ry.  Co.  v.  Scale,  67  S.  W.  Rep.,  437. 

The  court  erred  in  refusing  to  permit  J.  E.  Pitzer  to  testify  as  to  the 
condition  of  the  contents  of  said  trunks  and  their  value  to  Mrs.  Weather-' 
by  at  Cisco,  Texas,  and  in  refusing  to  permit  him  to  state  that  the 
clothing  was  simply  made  of  cheap  material,  much  of  it  dirty  or  soiled, 
and  that  in  his  opinion  it  was  worth  to  Mrs.  Weatherbv,  at  Cisco,  Texas, 
about  $50.    Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Fales,  77  S.  W.  Rep.,  234. 

A  common  carrier  is  not  required  to  transport  passenger's  baggage 
to  point  of  destination  of  passenger,  unless  the  baggage  is  received  and 
checked  by  the  carrier.    Rev.  Stats.,  art.  4505. 

No  brief  for  appellee. 

CONNER,  Chief  JusxicE.'^This  suit  was  instituted  in  the  Justice's 
Court  of  Precinct  No.  6  of  Stephens  County  on  November  16,  1904, 
by  the  appellee  against  the  appellant  for  the  sum  of  $190,  the  alleged 
value  of  the  contents  of  two  trunks  charged  to  have  been  delivered  to 
and  converted  by  the  appellant  company.  So  far  as  shown  by  the 
record,  appellee's  claim  was  exhibited  alone  by  the  following  written 
statement,  to  wit:  "Breckenridge,  Texas,  November  14,  1904.  Texas 
&  Pacific  Railway  Company  to  Mrs.  Mattie  Weatherbv,  Dr.,  December, 
1903,  to  damages  for  loss  of  two  trunks  and  their  contents  on  the  Texas 
&  Pacific  Railway  in  the  month  of  December,  1903,  between  El  Paso, 
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Texas,  and  Texarkana,  Texas,  value,  $190."  Appellant  filed  its  plea 
of  privilege  in  said  court,  but  the  same  was  overruled  and  the  trial 
resulted  in  a  judgment  for  appellee  for  the  full  amount  claimed.  Ap- 
pellant duly  appealed  to  the  County  Court  and  there  again  presented  its 
plea  of  privilege,  which  was  again  overruled,  and  a  subsequent  trial 
resulted  as  in  the  Justice's  Court. 

The  principal  question  presented  on  this  appeal  from  the  judgment  of 
the  County  Court  arises  under  the  assignments  attacking  the  court's 
action  in  overruling  the  plea  of  privilege.  The  facts  relating  to  this 
question  are  that  appellee  at  the  time  of  the  institution  of  the  suit 
resided  in  the  precinct  in  which  the  suit  was  brought,  and  the  appellant 
company  then  as  now,  operated  its  line  of  railway  through  the  southeast 
comer  of  Stephens  County  and  through  said  precinct.  Appellant  at 
no  time  had  within  said  precinct  or  county  an  office  or  local  agent,  and 
its  domicile  and  principal  office  was,  as  alleged,  in  Dallas  County,  Texas, 
it  also  having  numerous  local  agents  along  its  line.  Appellant  bases  its 
right  to  a  ruling  in  its  favor  upon  the  alleged  fact  that  it  is  a  foreign 
corporation,  which  it  is  urged  brings  the  case  within  the  twenty-fifth 
claijse  of  article  1194  of  the  Revised  Statutes  relating  to  venue,  which 
provides  that  foreign,  private  or  public  corporations,  not  incorporated  by 
the  laws  of  this  State  and  doing  business  within  this  State,  may  be  sued 
in  any  court  within  this  State  having  jurisdiction  over  the  subject  matter 
.  .  .  in  any  county  where  such  company  may  have  an  agency  or 
representative,  or  in  the  county  in  which  the  principal  office  of  such 
company  may  be  situated,  etc.  It  seems  clear  from  the  record  that 
appellee's  case  is  within  this  exception  if  in  fact  the  appellant  company 
is  a  foreign  corporation.  If  not,  then  we  think  the  venue  of  the  suit 
falls  within  exception  twenty-three  of  the  article  of  the  statute  cited. 
Exception  twenty-three  provides  that  suits  against  a  railroad  corporation, 
.  .  .  may  be  brought  in  any  county  "through  or  into  which  the  rail- 
road of  such  coi-poration  extends  or  is  operated."  So  that  the  important 
question  for  us  to  determine  is  whether  the  appellant  company  is  a 
foreign  corporation  within  the  meaning  of  the  twenty-fifth  exception 
hereinbefore  referred  to.  We  conclude  that  it  is  not  and  that  its  cor- 
porate character  is  such  as  to  bring  it  within  the  terms  of  the  twenty- 
third  exception  also  hereinbefore  mentioned.  While  the  plea  of  privi- 
lege alleges  that  appellant  is  a  foreign  corporation,  we  construe  this 
allegation  as  being  a  mere  conclusion  of  the  party  making  the  affidavit; 
for  we  judicially  know  that  the  Texas  &  Pacific  Railway  Company  was 
incorporated  under  the  Acts  of  the  Congress  of  the  United  States,  and 
a  corporation  so  deriving  its  existence  can  not,  we  think,  as  before 
stated,  be  denominated  a  foreign  corporation  in  the  sense  now  insisted 
upon  in  behalf  of  appellant.  We  are  not  aware  that  the  precise  question 
has  been  before  presented  in  this  State,  but  it  has  been  held  that  the 
appellant  company  by  virtue  of  its  incorporation  under  the  Acts  of 
Congress  is  entitled  to  remove  certain  classes  of  suits  that  may  be 
instituted  against  it  in  State  Courts  to  the  Circuit  Court  of  the  United 
States  upon  the  ground  that  such  suit  or  suits  "arise  under  the  laws  of 
the  United  States"  and  not  on  the  ground  of  diverse  citizenship.  See 
Removal  Cases,  115  U.  S.,  1  (Law  Ed.,  Bk.  29,  page  319)  ;  Texas  & 
Pac.  Rv.  Co.  v.  Codv,  16G  U.  S.,  606  (Bk.  41,  Law  Ed.,  1132) ;  Texa?  & 
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Pac.  Ry.  Co.  v.  Davis,  93  Texas,  378.  In  the  case  of  McKee  v.  CoflBn,  66 
Texas,  304,  it  was  held  in  effect  that  a  United  States  marshal  was  not 
entitled  to  remove  a  suit  against  him  to  the  Circuit  Court  of  the  United 
States  merely  because  he  derived  his  oflScial  character  by  virtue  of 
federal  laws  or  appointment.  And  it  was  expressly  held  by  tlie  Supreme 
Court  of  Pennsylvania  in  the  case  of  the  Commonwealth  v.  Texas  & 
Pac.  K.  R  Co.,  98  Pa.  St.  Rep.,  90,  that  the  appellant  company  is  not  a 
foreign  corporation  within  the  meaning  of  one  of  the  revenue  acts  of 
that  State.  In  that  case  the  Auditor  General  and  State  Treasurer  had 
levied  a  license  tax  against  the  Texas  &  Pacific  Railway  Company  of 
$12,600  on  account  of  its  having  an  office  within  the  commonwealth 
named  for  the  use  of  its  officers  and  for  the  transaction  of  its  business 
without  having  obtained  a  license  from  the  Auditor  General  so  to  do, 
such  license  tax  being  authorized  by  the  revenue  laws  of  Pennsylvania 
imder  the  circumstances  appearing,  against  foreign  corporations.  From 
the  imposition  or  settlement  of  such  tax  the  Texas  &  Pacific  Railway 
Company  appealed  to  the  Court  of  Common  Pleas  and  filed  among  others 
the  following  specifications  of  error:  "First,  the  said  settlement  is 
erroneous  and  illegal  because  the  Texas  &  Pacific  Railway  Company  has^ 
by  reason  of  its  charter  granted  by  the  Congress  of  the  United  States,  a 
legal  existence  in  Pennsylvania,  and  not  being  a  foreign  corporation,  is 
not  subject  to  the  provisions  of  the  sixteenth  section  of  the  Act  of  June 
7,  1879,  the  said  sixteenth  section  relating  to  foreign  corporations  only." 
The  Court  of  Common  Pleas  sustained  this  contention  and  on  appeal 
to  the  Supreme  Court  the  question  was  there  disposed  of  in  the  follow- 
ing language: 

"The  general  government,  in  its  relation  to  ^at  of  the  several  States, 
can  not  be  considered  a  foreign  government  in  the  ordinary  acceptation 
of  that  term.  Within  the  sphere  of  its  delegated  powers  its  authority 
extends  over  all  the  States  of  which  it  is  composed,  and  to  that  extent 
it  may  be  said  to  be  identified  with  the  government  of  each.  Hence, 
a  corporation  created  by  the  government  of  the  United  States  can  not 
with  propriety  be  called  a  foreign  corporation.  It  is  contended,  how- 
ever, that  in  a  more  comprehensive  sense  all  corporations  not  created 
directly  by  State  authority  may  be  classed  as  foreign,  in  contradistinction 
to  those  of  exclusively  State  origin;  and  that  such  was  intended  to  be 
the  meaning  of  the  word  "foreign,"  as  used  in  the  Act.  This  might 
be  so,  if  there  was  anything  in  the  Act  itself  indicative  of  an  intent 
to  use  the  word  in  that  sense ;  but  there  is  not.  On  the  contrary,  in  the 
fifth  section,  which  imposes  a  tax  on  limited  partnerships,  etc.,  tliey  are 
described  as  ^partnerships  organized  under  or  pursuant  to  the  laws  of 
this  State,  or  of  any  other  State  or  territory,  or  of  the  United  States, 
or  under  the  laws  of  any  foreign  State,  kingdom  or  government,*  thus 
clearly  showing  that  when  the  Legislature  intended  to  tax  associations 
created  by  the  general  government  they  used  apt  words  of  description  for 
that  purpose.  The  same  distinction  is  observed  in  other  portions  of  the 
Act,  especially  in  the  sixth  section.  The  construction  adopted  by  the 
learned  president  of  the  Common  Pleas  is  so  fully  sustained,  on  prin- 
ciple as  well  as  authority,  that  it  is  unnecessary  to  add  anything  to  what 
it  so  well  said  in  his  opinion." 

We  approve  what  was  thus  said  by  the  Supreme  Court  of  Pennsylvania 
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insofar  as  pertinent  to  the  question  of  venue  before  us.  In  addition  to 
which  the  appellant  company,  while  directly  incorporated  by  Act  of 
Congress,  may  be  said  in  a  very  just  sense  to  have  been  also  incorporated 
by  the  laws  of  Texas.  For  certain  it  is  that  prior  to  1873  the  State  of 
Texas  had  by  legislative  acts  incorporated  the  Southern  Transcontinental 
Railway  Company  (see  Act  approved  July  27,  1870)  and  the  Southern 
Pacific  Railway  Company  (see  Act  approved  February  IC,  1852)  grant- 
ing to  them,  among  other  things,  the  usual  powers  and  privileges  of 
railroad  incorporations,  and  that  the  appellant  company  as  assignee  and 
successor  acquired  their  rights  and  privileges  by  consolidation.  Such 
consolidation  of  the  first  two  companies  named  with  the  Texas  Pacific 
Railway  Company  was  expressly  authorized  by  section  11  of  the  Act  of 
the  Texas  Legislature  passed  May  24,  1871,  and  was  later  formally  rec- 
ognized and  in  effect  ratified  by  Act  passed  May  2,  1873.  In  the  absence 
of  constitutional  restraints  we  know  of  no  objection  to  the  grant  of  cor- 
porate powers  by  reference  to  the  rights  and  privileges  conferred  upon 
named  corporate  bodies,  and  it  would  seem  that  the  express  recognition 
and  approval  of  the  purchase  of  the  franchises  of  the  Southern  Trans- 
continental Railway  Company  and  the  Southern  Pacific  Railroad  Com- 
pany, incorporated  under  the  laws  of  Texas,  amounted  to  a  legislative 
grant  to  the  appellant  company  by  necessary  implication  of  all  the 
corporate  powers  of  the  former  companies.  An  instance  that  will  per- 
haps serve  to  illustrate  the  thought  in  mind  may  be  seen  by  reference  to 
the  Binghampton  Bridge  Company  ease  reported  in  3  Wallace,  51, 
Law  Ed.,  137,  where  the  charter  powers  of  one  corporation  were  deter- 
mined by  reference  to  those  of  another,  and  where  the  Supreme  Court 
of  the  United  States  declares  that  **it  is  not  unusual  in  the  legislation 
of  this  country  to  grant  vast  powers  in  a  short  act  by  referring  to  and 
adopting  the  provisions  of  other  corporations  of  like  purpose.''  At  all 
events  great  property  interests,  corporate  privileges  and  rights  were 
conferred  and  recognized  by  the  several  acts  of  the  State  of  Texas  to 
which  we  have  referred  as  may  be  readily  seen  by  reference  to  such 
legislation.  Such  interests,  privileges  and  rights  have  been  continuously 
claimed  and  exercised  by  the  appellant  company  since  the  enactments 
mentioned,  so  that  to  a  very  material  extent  at  least  the  appellant 
company  has  long  been  operating  under  and  in  accordance  with  charter 

f)rivilege6  and  rights  especially  conferred  upon  it  by  the  Texas  Legis- 
ature  and  it  is  in  no  attitude,  we  think,  to  now  claim  its  corporate  ex- 
istence as  foreign  to  this  State.  We  at  least  conclude  that  it  is  not 
within  the  meaning  of  our  statute  prescribing  the  venue  of  suits  against 
foreign  corporations,  and  that  the  trial  courts  therefore  committed  no 
error  in  overruling  the  appellant's  plea  of  privilege. 

The  judgment  must  be  reversed,  however,  because  of  the  court's 
ruling  in  excluding  evidence.  Briefly  stated,  appellee  testified  that  she 
arriv^  in  El  Paso,  Texas,  on  her  way  from  some  point  in  New  Mexico, 
about  11  o'clock  a.  m.,  December  25,  1903;  that  while  on  the  train 
entering  El  Paso  from  New  Mexico,  she  delivered  baggage  checks  for 
the  two  trunks  involved  in  the  controversy  to  an  agent  of  a  transfer 
company  directing  him  to  deliver  the  trunks  at  the  Texas  &  Pacific 
depot,  it  being  appellee's  purpose  to  go  to  Cisco,  Texas;  that  she  went 
to  the  Texas  &  Pacific  depot  in  El  Paso  about  6  o'clock  on  the  evening 
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of  the  day  of  her  arrival,  and  went  to  the  ticket  office  and  bought  a 
ticket  over  the  appellant's  line  of  railway  to  Cisco;  that  she  exhibited 
said  transfer  tickets  to  the  agent  and  stated  that  she  "wanted  her  trunks 
fixed  and  asked  him  what  she  must  do  with  them;"  that  the  agent  looked 
at  the  transfer  cheeks  and  said  to  her,  "You  get  on  that  train  at  once 
and  be  quick  about  it  or  you  will  be  left.  Your  trunks  are  out  there 
on  the  platform  and  are  being  put  on  or  will  be  put  on  tbg  train  at 
once."  She  further  testified  that  the  train  at  the  time  was  standing  at 
the  depot ;  that  she  rushed  out  as  quickly  as  she  could  with  the  children 
and  got  on  the  train;  that  "they  had  time  to  have  checked  her  trunks 
if  they  would  have  done  it."  It  further  appeared  that  appellee  did  not 
hear  of  her  trunks  thereafter  until  since  the  institution  of  this  suit  on 
November  16,  1904.  It  further  appeared,  however,  from  the  evidence 
that  the  appellant  company  shortly  before  the  institution  of  the  suit 
found  two  trunks  with  other  unclaimed  baggage  in  the  city  of  Dallas, 
Texas,  which  the  evidence  tended  very  strongly,  if  not  certainly,  to  show 
were  the  trunks  in  controversy.  In  this  condition  of  the  evidence,  ap- 
pellant offered  to  prove  by  J.  E.  Pitzer,  one  of  its  agents,  that  he  knew 
the  condition  and  contents  of  the  trunks ;  that  the  contents  consisted  of 
articles  of  wearing  apparel  and  other  articles  of  purely  family  use  of  no 
market  value,  and  were  not  of  value  to  plaintiff  exceeding  $50  and  that 
the  clothing  were  soiled,  simply  made,  and  of  cheap  material.  This 
evidence  was  exluded  by  the  court  upon  appellee's  objection  that  it  was 
"immaterial."  Appellee  testified  that  the  value  of  the  contents  of  the 
trunks  to  her  was  in  excess  of  the  amount  for  which  she  sued,  and  it 
appears  that  her  counsel  was  permitted  to  testify  that  *Tie  did  not  bring 
suit  for  more  than  $200  because  he  wanted  to  bring  it  within  the 
jurisdiction  of  the  Justice's  Court  and  in  the  precinct  through  which 
the  Texas  &  Pacific  runs."  It  hardly  seems  necessary  for  us  to  cite 
authority  to  sustain  our  conclusion  that  in  thus  rejecting  the  evidence 
of  the  witness  Pitzer  the  court  erred.  It  was  directly  pertinent  to  the 
material  issue  of  value.  And,  while  not  assigned  as  error,  we  also 
suggest  that  we  fail  to  see  why  appellee's  counsel  should  have  been  per- 
mitted to  testify  as  quoted. 

In  view  of  another  trial,  we  also  suggest  that  it  was  appellant's  right 
to  have  appellee  state,  as  far  as  she  could  do  so,  the  several  items 
constituting  the  contents  of  her  trunks.  The  appellant  in  the  first 
instance  was  entitled  to  have  such  information  in  order  to  enable  it  to 
be  prepared  to  meet  the  issues  involved,  which,  among  others  of  course 
was  the  question  of  value.  See  Houston,  E.  &  W.  T.  Ry.  Co.  v.  Scale, 
67  S.  W.  Rep.,  437.  The  ruling  of  the  court,  however,  in  this  respect 
appears  to  have  been  hannless,  because  of  the  further  fact  appearing 
from  the  record  that  the  trunks  were  in  appellant's  possession  and  it  was 
already  informed  of  the  contents. 

The  ruling  of  the  court  in  permitting  appellee  to  testify  to  the 
transportation  of  her  trunks  over  other  railways,  if  not  proper,  was  at 
least  harmless.  The  trunks  were  not  transported  on  any  through  con- 
tract and  such  testimony  fails  to  support  any  of  the  material  issues  in- 
volved, but  it  was  perhaps  admissible  as  mere  matter  of  introduction. 

We  also  think  that  appellant's  requested  instruction  No.  4,  was 
properly  refused.     That  instruction  was,  "You  are  charged  that  the 


1900.]  Bryson   &   Hartgrove  v.  Botce.  415 

defendant  is  not  required  to  deliver  baggage  at  point  of  destination  of 
passengers  unless  defendant  received  and  checked  said  baggage."  The 
agent  at  El  Paso  denied  appellee's  testimony  to  the  effect  that  her 
transfer  checks  had  been  exhibited  to  him,  and  that  he  directed  her  to 
immediately  take  passage,  stating  that  the  trunks  were  on  the  platform 
and  had  been  or  would  be  shipped.  The  conflict  of  testimony  thus 
presented,  however,  was  for  the  jury,  and  if  the  jury  should  find  that 
appellee's  trunks  had  been  in  fact  received  by  appellant  for  transporta- 
tion, and  that  it  undertook  to  do  so  and  that  appellee's  failure  to  secure 
baggage  checks  was  by  appellant's  direction,  then  appellant's  failure  to 
check  the  baggage  would  constitute  no  defense. 

The  effect  of  appellant's  tender  of  trunks  and  contents  to  appellee, 
as  suggested  by  the  evidence  and  mooted  in  appellant's  brief,  is  not  raised 
by  any  assignment  of  error  and  hence  is  not  determined.  But  for  the 
error  of  the  court  in  rejecting  the  testimony  of  the  witness  Pitzer,  the 
judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Bryson  &  Hartgrove  et  al.  v.  Mary  F.  Boyce  et  al. 

Decided  January  24,  1906. 

1. — ^lost  Writing — ^Evidence — Predicate— Dnplioate  Original. 

Parol  evidence  is  not  admissible  to  prove  contents  of  a  lost  contract  where 
there  was  a  duplicate  original  thereof  delivered  to  the  codefendant  of  the  party 
offering  such  evidence,  and  no  effort  shown  to  produce  or  account  for  it. 

2. — Judgment — ^Pnrohaser  Pendente  Lite — ^TTnreGorded  Deed. 

One  claiming  land  under  deed  not  recorded  at  the  time  suit  therefor  was 
commenced  against  his  grantor  by  a  plaintiff  without  notice  of  the  deed,  is  in 
the  attitude  of  a  purchaser  pendente  lite. 

8. — ^lii  Pendeni — Judgment — ^Writ  of  Error — ^Dismissal — Cross  Action. 

In  an  action  to  set  aside  defendant's  tax  title  to  land,  plaintiffs  not  ap- 
pearing, their  suit  was  dismissed  and  defendant  had  judgment  on  a  crossbill  for 
recovery  of  the  land,  filed  on  the  same  day  and  without  notice,  and  sold  to 
another  prior  to  the  suing  out  writ  of  error  which  resulted  in  reversal.  Held, 
that  there  was  a  pending  litigation  during  the  time  allowed  by  the  law  for 
prosecuting  error,  by  the  result  of  which  the  purchaser  was  bound;  if  the  failure 
of  plaintiff  to  appear  interrupted  the  prosecution  of  his  suit  still  the  cross- 
action  of  defendant  presented  a  pending  litigation  so  long  as  it  was  open  to 
writ  of  error. 

4. — Judgment — ^Dismissal — Crossbill — Service. 

Where,  a  plaintiff  failing  to  appear  for  trial,  defendant  filed  a  cross-action 
on  which,  without  service  on  plaintiff,  he  took  judgment  for  the  recovery  of 
land  with  dismissal  of  plaintiff's  action  therefor,  the  recovery  on  such  crossbill 
was  void  and  subject  to  collateral  attack  for  want  of  service  and  jurisdiction. 

5. — ^limitation — Tenant — Repudiating  Title. 

A  tenant  who  had  acquired  tax  title  to  the  land  could*  not  avail  himself  of 
limitation  thereunder,  except  from  the  date  that  he  distinctly  repudiated  his 
tenancy  and  gave  notice  thereof  to  the  landlord. 

6. — ^Writing— Notice  to  Produce. 

A  notice  to  produce  letters  written  by  R.  to  B.  and  M.  did  not  cover  letters 
written  by  R.  to  M. 
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7. — ^Harmleti  Error — ^Findings. 

Exclusion  of  evidence  is  harmless  error  when  its  efTect  was  only  to  establish 
a  fact  found  in  appellant's  favor,  by  the  court,  upon  other  testimony. 

8. — ^Appearance — Service — Recitals  in  Record. 

A  recital  that  plaintiffs  failed  to  appear  and  their  suit  was  thereupon 
dismissed  showed  that  the  judgment  against  them  on  a  crossbill  filed  by  de- 
fendant on  the  same  day  was  obtained  without  service. 

9. — ^Purchaser  Pendente  Lite — Notice— Pleadings.    . 

One  purchasing  property  pending  an  action  by  his  vendor  for  its  recovery 
is  bound  by  the  result  of  the  litigation  in  a  recovery  by  such  defendant,  though 
had  upon  an  interest  in  the  land  different  from  that  asserted  by  the  latter's 
pleading  at  the  time  of  such  purchase,  and  on  recovery  against  him  is  also  liable 
for  the  rents. 

Appeal  from  the  District  Court  of  Concho  County.  Tried  below  before 
Hon.  John  W.  Goodwin. 

T.  C.  Wilkinson,  for  appellants. — ^The  original  contract  of  sale  be- 
tween the  Concho  Cattle  Company  of  Texas,  vendor,  and  J.  H.  Bryson 
and  A.  A.  Hartgrove,  vendees,  and  which  was  retained  by  said  company, 
being  shown,  if  it  existed  at  all,  to  be  beyond  the  jurisdiction  of  the 
court,  secondary  evidence  of  its  contents  was  admissible,  even  if  no 
effort  was  shown  to  have  been  made  to  procure  said  original.  McBride 
V.  Willis  &  Bro.,  82  Texas,  141-143 ;  Smith  v.  Traders'  Nat.  Bank,  82 
Texas,  368-378;  Burton  v.  Driggs,  20  Wall.  (U.  S.),  125;  25  Am.  and 
Eng.  Ency.  of  Law  (2d  ed.),  171,  sec.  4  and  note  5;  Manning  v.  Ma- 
roney,  87  Ala.,  563  (13  Am.  St.  Rep.,  67-73) ;  Knickerbacker  v.  Wilcox, 
83  Mich.,  200  (21  Am.  St.  Rep.,  595-601). 

To  constitute  a  lis  pendens  the  suit  must  be  prosecuted  with  all 
reasonable  diligence,  and  without  unnecessary  delay.  There  must  be 
a  close  and  continuous  prosecution,  else  purchasers  for  a  valuable  con- 
sideration, and  without  actual  notice  of  the  suit,  will  not  be  affected  by 
its  pendency.  2  Pom.  Eq.  Juris.  (2d  ed.),  sec.  634;  21  Am.  and  Eng. 
Ency.  of  Law  (2d  ed.),  622,  sec.  3,  and  notes;  Hammond  v.  Paxton, 
58  Mich.,  398;  Kelley  v.  Culvers'  Admr.,  75  S.  W.  Rep.,  273-275; 
Stout  V.  Philippi  Mfg.  Co.,  56  Am.  St.  Rep.,  note,  page  873. 

And  a  decree  of  court  dismissing  an  action,  as  in  this  case,  because 
"the  plaintiffs  failed  to  appear,  or  to  further  prosecute  their  cause"  is 
a  judicial  determination  of  the  fact  that  it  was  not  prosecuted  with  all 
reasonable  diligence  and  without  unnecessary  delay;  and  is  in  effect  a 
declaration  that  it  had  ceased  to  be  operative  as  a  lis  pendens.  Wortham 
V.  Boyd,  66  Texas,  401-405 ;  Bennett  on  Lis  Pendens,  sees.  77  and  157, 
and  note;  21  Am.  and  Eng.  Encv.  of  Law  (2d  ed.),  page  621  and  note 
1 ;  Pipe  v.  Jordan,  55  Am.  St.  Rep.,  138,  141. 

Plaintiff  Mary  F.  Boyce,  having  appealed  only  from  the  action  of  the 
court  on  the  cross  bill,  and  not  the  order  dismissing  her  suit  (Master- 
son  not  appealing  at  all),  the  lis  pendens,  if  any,  created  by  the  filing 
of  this  suit  ended  with  said  dismissal,  even  if  it  had  not  ended  before. 

Even  if  it  can  be  properly  held  that  the  appeal  by  Mary  P.  Boyce  was 
a  continuation,  or  a  revival,  of  the  suit  instituted  by  her  and  H.  Master- 
son  which  was  dismissed,  or  that  it  availed,  in  any  way,  to  keep  alive 
the  lis  pendens,  if  any,  created  by  said  suit,  or  by  the  cross  bill  filed 
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therein;  the  amendment  filed  by  her  after  the  reversal  of  said  cause, 
setting  up,  as  it  did,  a  new  independent  cause  of  action,  or  asserting  the 
same  cause  of  action  by  virtue  of  a  new  and  after  acquired  right,  and 
seeking  the  same  and  different  remedies  and  relief  for  reasons  not  before 
relied  upon,  operated,  in  effect,  as  a  discontinuance  of  said  suit,  and  a 
destruction  of  the  lis  pendens,  if  any,  created  thereby.  Wortham  v. 
Boyd,  66  Texas,  401-405;  New  England  Loan  &  Trust  Co.  v.  Miller, 
40  S.  W.  Kep.,  646-647 ;  Letcher  v.  Reese,  24  Texas  Civ.  App.,  40. 

Even  if  H.  Masterson  was  not  served  with  notice  of  the  filing  of  the 
cross  bill  upon  which  judgment  was  taken  by  default  against  him  for  the 
land  in  controversy,  and  entered  no  appearance  in  the  cause  after  the 
filing  of  same,  he  was  not  entitled  to  a  decree  setting  said  judgment 
aside;  because  the  allegations  of  plaintiffs^  petition,  at  least  so  far  as 
his  rights  are  concerned,  are  without  merit,  in  that  they  show,  among 
other  things,  that  he  has  no  longer  any  interest  whatever  in  this  cause 
of  action,  or  in  the  property  involved  herein.  Sharp  v.  Schmidt,  62 
Texas,  263-267;  Chambers  v.  Gallup,  70  S.  W.  Rep.,  1009-1010;  15 
Enc.  PL  &  Pr.,  page  468. 

Even  if  the  judgment  against  H.  Masterson  in  said  cause  No.  378' 
was  void  as  to  him  for  want  of  service,  and  his  failure  to  appear  therein, 
such  jurisdictional  defect  not  appearing  upon  the  face  of  ttie  judgment, 
it  being  merely  silent  as  to  this  matter ;  and  the  evidence  showing  that 
J.  H.  Bryson  and  A.  A.  Hartgrove  were  purchasers  for  a  valuable  con- 
sideration, and  without  notice  of  any  such  defect,  such  judgment  should 
not  be  held  void  as  to  them,  but  they  should  be  protected  as  innocent 
purchasers.  They  were  not  required  to  look  behind  the  judgment. 
Crawford  v.  McDonald,  88  Texas,  626-634;  Carpenter  v.  Anderson,  77 
S.  W.  Rep.,  291-294. 

The  Concho  Cattle  Company  of  Texas  having  permitted  this  land  to 
sell  for  taxes,  and  having  purchased  it  at  tax  sale  and  taken  deed  in  its 
own  name  under  which  it  openly  claimed  title — all  with  the  knowledge 
of  the  plaintiff — Mary  P.  Boyce  and  her  co-plaintiff  and  representative, 
H.  Masterson,  it  is  submitted  that  such  facts  amount  to  a  repudiation 
of  tenancy  or  trust  by  said  cattle  company,  if  any  such  existed,  and  were 
sufficient  to  set  in  operation  the  statute' of  limitation  in  favor  of  said 
company,  at  least  upon  the  expiration  of  the  two  years  allowed  for  re- 
demption. Camley  v.  Stanfield,  10  Texas,  546;  Udell  v.  Hurst,  14  S. 
W.  Rep.,  610-611. 

The  suit  brought  by  plaintiffs  to  set  aside  the  tax  sale  having  been 
dismissed  for  want  of  prosecution,  the  running  of  the  statutes  of  limita- 
tion was  never  interrupted  by  the  filing  of  said  suit,  or  of  said  cross 
action.  Especially  is  this  so  as  to  H.  Masterson,  who  was  never  served 
with  notice  of  said  cross  action,  and  who  never  appeared  to  contest  same 
or  appeal  from  the  judgment  thereon;  but  who  from  the  time  of  the 
dismissal  of  the  cause  ceased  to  be  a  partv  thereto.  Shields  v.  Boone, 
22  Texas,  193-199 ;  Chambers  v.  Shaw,  23  Texas,  165-169 ;  Hughes  v. 
Lane,  25  Texas,  357-368;  Highsmith  v.  Ussery,  25  Texas  Sup.,  97-109; 
Flanagan  v.  Pearson,  61  Texas,  302-308 ;  Bigham  v.  Talbot,  63  Texas, 
271-274;  Harrison  v.  McMurray,  71  Texas,  122-123. 

And  the  legal  title  to  this  land,  at  the  time  of  the  expiration  of  the 
Vol.  XTJ.  Civil— 27. 
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period  of  redemption,  being  vested  in  H.  Masterson,  as  trustee,  and  so 
continuing  in  him  long  after  purchase  by  Bryson  and  Hartgrove,  judg- 
ment, by  reason  of  such  limitation,  should  have  been  rendered  in  their 
favor,  irrespective  of  any  question  of  lis  pendens  urged  by  Mary  F. 
Boyce,  she  having  repossessed  herself  of  said  legal  title  held  by  Masterson 
only  after  nearly  three  years  of  said  limitation  had  run.  Collins  v.  Me- 
Carty,  68  Texas,  150-154;  Hanks  v.  Crosby,  64  Texas,  483-84;  Weiss 
V.  Goodhue,  83  S.  W.  Rep.,  178-181. 

C.  0.  Harris  and  M,  S.  Smith,  for  appellees. — ^The  holder  of  an  un- 
recorded deed  at  the  time  a  suit  is  commenced  and  lis  pendens  comes  in 
force  must  be  placed  in  the  category  of  a  pendente  lite  purchase.  Bennett 
on  Lis  Pendens,  347;  13  Am.  and  Eng.  Ency.  of  Law,  p.  907;  Freeman 
on  Judgment  (3d  ed.),  sec.  201;  McCutchen  v.  Miller,  31  Miss.,  85; 
Smith  V.  Hodson,  78  Me.,  180. 

The  judgment  rendered  in  favor  of  the  Concho  Cattle  Company,  on 
its  cross  bill,  against  appellees  in  cause  No.  378,  without  service  of 
process  as  required  by  law  is  void;  and  the  record  showing  a  want  of 
•  service  no  presumption  of  service  can  be  indulged,  and  such  judgment 
could  be  attacked  collaterally  at  anv  time.  1  Black  on  Judgments,  sec. 
220 ;  Roller  v.  Ried,  87  Texas,  76. 

One  who  buys  from  a  party  during  the  pendency  of  a  suit  involving 
title  to  land  or  who  buys  between  the  time  a  final  judgment  is  rendered 
therein,  and  the  time  an  appeal  or  writ  of  error  is  perfected,  or  pending 
either,  is  a  purchaser  pendente  lite,  and  a  judgment  ultimately  rendered 
will  not  only  affect  him  with  notice  of  the  adverse  claim,  but  will  bind 
him  as  it  will  a  party  to  the  record.  Harle  v.  Langdon,  60  Texas,  564 ; 
Randall  v.  Snyder,  64  Texas,  350. 

A  plea  in  reconvention  or  cross  bill  occupies  the  same  attitude  as  an 
independent  suit,  so  that  the  discontinuance  of  the  main  suit  will  not 
afifect  the  reconvention  or  cross  bill.    Harris  v.  Schlinke,  95  Texas,  90. 

Though  the  conveyance  is  made  before  service  of  process,  the  suit 
proceeds  in  the  name  of  the  plaintiff  for  the  benefit  of  his  vendee,  and 
if  he  succeeds  in  the  litigation  the  judgment  inures  to  the  benefit  of 
his  grantee;  but  if  such  judgment  be  adverse,  such  grantee  is  bound 
thereby.    Smith  v.  Olsen,  92  Texas,  183. 

Appellee  Mary  F.  Boyce  had  the  right,  as  warrantor,  to  bring  and 
prosecute  cause  No.  378,  in  defense  of  the  "legal  title"  she  had  conveyed, 
and,  in  doing  so,  she  asserted  her  "own  right."  That  her  object  in  doing 
so  was,  apparently,  to  make  good  said  title  and  protect  her  warranty, 
does  not  affect  the  question,  as  it  was  her  right  and  duty  to  make  such 
defense  and  "enforce  it  by  all  the  means  open  to  other  litigants,"  and 
the  fact  she  reacquired  the  "legal  title"  during  the  pendency  of  the  very 
suit  she  brought  to  protect  and  defend  that  title,  and  asserted  same  by 
amendment,  the  subject  matter,  the  parties  plaintiff  and  defendant,  the 
object  and  purpose  of  the  suit,  and  the  relief  sought  remaining  practic- 
ally the  same  as  in  the  original  petition,  such  amendment  did  not  destroy 
the  effect  of  lis  pendens  that  had  theretofore  come  in  force.  Huggins 
V.  White,  7  Texas  Civ.  App.,  567;  Hanrick  v.  Gurley,  93  Texas,  481. 

The  fact  that  the  Court  of  Civil  Appeals,  in  reversing  and  remanding 
said  cause  No.  378  in  favor  of  Mrs.  Boyce,  incidentally  stated  that  the 
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judgment  is  affirmed  as  to  Masterson,  who  has  not  appealed,  did  not 
have  the  effect  to  render  valid  said  void  judgment.  Schwartezlose  v. 
Wagner,  10  Texas  Ct.  Rep.,  543 ;  Field  v.  O'Conner,  9  Texas  Ct.  Rep., 
687;  Rush  v.  Davenport,  34  S.  W.  Rep.,  380. 

Before  a  tenant  can  begin  to  acquire  a  prescriptive  right  he  must 
repudiate  the  tenancy  and  give  his  landlord  notice  thereof.  Udell  v. 
Peak,  70  Texas,  651;  Flanagan  v.  Pearson,  61  Texas,  302;  Carter  v. 
LaGrange,  60  Texas,  638. 

EIDSON,  Associate  Justice.— The  following  statement  of  the 
nature  and  result  of  the  suit  contained  in  appellees'  brief,  being  sub- 
stantially complete  and  accurate,  is  adopted: 

"The  land  in  controversy  was  patented  to  R.  P.  Boyce,  husband  of 
appellee  Mary  F.  Boyce,  December  29,  1875;  who  leased  the  same  to 
appellant,  the  Concho  Cattle  Company  of  Texas,  in  1887  for  a  period 
of  five  years.  R.  P.  Boyce  died  in  1890,  and  in  1895  appellee  Mary  F. 
Boyce,  by  written  instrument,  leased  the  land  to  appellant  the  Concho 
Cattle  Company  for  a  period  of  five  years,  in  consideration,  among  other 
things,  that  said  appellant  pay  all  taxes  thereon  for  the  entire  period 
of  said  lease;  that  on  the  date  of  said  lease,  said  appellee  and  her  two 
children,  Robert  P.  Boyce  and  Mrs.  Roberta  C.  Lankford,  were  the  sole 
owners  of  said  land,  and  said  appellee  became  the  sole  owner  of  same 
in  1898,  by  acquiring  the  interest  therein  of  her  said  children.  In  1897, 
during  the  existence  of  said  lease,  the  land  was  sold  for  taxes  under 
judgment  rendered  in  the  District  Court  of  Concho  County,  at  the 
March  term,  1897,  at  the  suit  of  the  State  against  unknown  owners  and 
appellant,  the  Concho  Cattle  Company  of  Texas,  became  the  purchaser. 

"On  October  29,  1900,  appellees  Mary  F.  Boyce  and  H.  Masterson 
(the  latter  holding  the  legal  title  to  the  land  by  warranty  deed  from 
his  co-appellee)  filed  their  suit  in  said  court  against  appellant  the 
Concho  Cattle  Company  to  vacate,  annul  and  cancel  said  tax  judgment, 
sale  and  deed,  to  remove  cloud  and  for  the  possession  of  the  land.  At 
the  April  term,  1901,  of  said  District  Court,  said  cause  was  called  for 
trial,  on  the  11th  day  of  April,  and  said  appellant  on  said  date  appeared 
and  filed  therein  its  original  answer  and  cross  bill,  and  appellees  failing 
to  appear  were  non-suited  and  judgment  rendered  against  them  in  favor 
of  said  appellant  on  its  cross  bill  on  the  date  same  was  filed,  the  judg- 
ment reciting  the  non-appearance  of  appellees.  At  the  suit  of  appellee 
Mary  F.  Boyce  against  her  co-appellee  H.  Masterson,  judgment  was 
rendered  in  favor  of  the  former  in  said  District  Court  on  the  31st  day 
of  March,  1902,  divesting  all  title  to  the  land  in  controversy  out  of 
said  Masterson,  and  vesting  same  in  said  Mary  F.  Boyce;  and  on  same 
date  appellee  Mary  F.  Boyce  filed  her  petition  for  writ  of  error  in  said 
cause  No.  378,  in  which  she  had  been  non-suited,  and  in  which  ap- 
pellant the  Concho  Cattle  Company  recovered  judgment  against  her  on 
its  said  cross  bill.  That  said  judgment  was  reversed  and  cause  remanded 
as  to  appellee  Mary  F.  Boyce  by  the  Court  of  Civil  Appeals  for  the 
Third  Supreme  Judicial  District  of  Texas  on  the  24th  dav  of  March, 
1903.  On  the  31st  day  of  March,  1903,  appellee  Mary  F.  Boyce  filed  in 
said  cause  No.  378  her  first  amended  original  petition,  the  only  difference 
in  the  amended  and  original  petitions  being  that  in  the  latter  she  appears 
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as  warrantor  for  her  co-plaintiff  Masterson,  and  in  the  former  she  appears 
alone^  alleging  that  she  holds  the  legal  title  to  the  land;  but  in  all  other 
respects  the  form  of  action,  the  purpose  of  the  suit,  the  subject  matter 
of  the  suit,  the  parties  plaintiff  and  defendant,  remained  the  same. 
On  the  31st  day  of  March,  1903,  appellant  the  Concho  Cattle  Company 
filed  in  said  cause  No.  378,  its  first  amended  original  answer,  alleging 
as  in  the  original,  title  in  itself,  and  specially  pleading  its  title  under 
said  tax  judgment. 

"And  on  said  last  date,  judgment  was  rendered  in  said  cause  No. 
378  in  favor  of  appellee  Mary  F.  Boyce  against  appellant  the  Concho 
Cattle  Company,  vacating  and  annulling  said  tax  judgment  and  sale 
thereunder  and  cancelling  the  sheriff's  deed  and  for  recovery  of  the 
land,  etc.  That  after  the  Concho  Cattle  Company  had  recovered  judg- 
ment on  its  cross  bill  in  cause  No.  378,  as  above  stated,  and  before  ap- 
pellee Mary  F.  Boyce  filed  her  petition  in  said  cause  for  writ  of  error, 
as  above  stated,  said  company  made  a  deed  of  conveyance  of  the  land  in 
controversy  to  appellants  Bryson  &  Hartgrove,  which  deed  bears  date 
June  14,  1901. 

"Appellees  Mary  F.  Boyce  and  H.  Masterson  filed  this  suit  in  the 
District  Court  of  Concho  County  against  appellants  Bryson  &  Hart- 
grove  and  the  Concho  Cattle  Company  of  Texas,  on  the  26th  day  of 
September,  1904,  foi^the  recovery  of  said  land,  specially  pleading  all  the 
matters  hereinbefore  set  out.  Appellants  Bryson  &  Hartgrove  filed  in 
gaid  cause  their  first  amended  original  answer  on  the  8th  day  of  April, 
1905,  and  appellant  the  Concho  Cattle  Company  filed  its  answer  on  same 
date,  adopting  the  answer  of  its  co-appellants,  and  on  same  date  ap- 
pellees filed  their  first  supplemental  petition;  and  on  same  date  ap- 
pellants Bryson  &  Hiirtgrove  filed  their  first  supplemental  answer;  and 
on  same  date  said  cause  was  tried  by  the  court  without  a  jury,  resulting 
in  a  judgment  in  favor  of  appellees  against  appellants.  From  this 
judgment  appellants  have  appealed,  and  only  appellants  Bryson  &  Hart- 
grove have  filed  brief  in  said  cause." 

Opinion. — Appellants'  first  assignment  of  error  complains  of  the 
exclusion  by  the  court  below  of  the  testimony  of  certain  witnesses  offered 
by  them  to  prove  the  existence  and  contents  of  an  alleged  lost  unrecorded 
executory  contract  of  sale  made  by  the  Concho  Cattle  Company  to  them 
of  the  land  in  controversy  in  June,  1900.  The  testimony  was  excluded 
upon  objection  by  appellees  on  the  grounds  that  same  was  immaterial, 
and  that  proper  diligence  to  procure  the  original  contract  had  not  been 
shown  as  a  basis  for  the  admission  of  secondary  evidence.  The  court 
below  appended  to  the  bill  of  exceptions  taken  to  its  action  in  excluding 
this  testimony,  a  statement  to  the  effect  that  the  evidence  showed  the 
contract  to  have  been  executed  in  duplicate,  and  that  the  Concho  Cattle 
Company,  one  of  the  defendants  in  this  case,  or  its  president,  received 
one  copy,  and  no  effort  was  made  to  account  for  the  non-production  of 
that  duplicate  original;  that  said  company  is  a  party  to  this  suit  and 
Bryson  &  Hartgrove  claim  the  land  under  it.  The  action  of  the  court 
in  excluding  said  testimony  was  correct,  because  there  was  no  proper 
predicate  shown  for  the  admission  of  said  testimony.  The  court,  in 
further  explanation  of  its  said  action,  also  appended  to  said  bill  of  ex- 
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ceptions  a  statement  to  the  effect  that  the  evidence  shows  that  the  con- 
veyance of  the  land  in  question  to  Bryson  &  Hartgrove  was  after  the 
judgment  in  the  suit  to  set  aside  the  tax  sale^  but  before  the  time  for 
suing  out  a  writ  of  error  had  expired;  that  the  evidence  also  showed 
that  for  several  months  before  defendants  received  the  deed  to  the  land 
in  question,  the  suit  to  set  aside  the  tax  sale  had  been  filed  and  was 
pending;  that  the  evidence  further  showed  that  the  only  title  the 
Concho  Cattle  .Company  had  to  the  land  in  question  was  the  tax  judg- 
ment and  deed,  to  set  aside  which,  the  suit  had  been  filed  before  defend- 
ants had  obtained  their  deed;  that  if  the  Concho  Cattle  Company  had 
any  other  title,  it  is  based  upon  their  judgment  against  Masterson  in  the 
suit  brought  against  the  Concho  Cattle  Company  by  Masterson  and  Mrs. 
Boyce.  It  also  appears  from  the  record  that  the  cross  bill  of  the  Concho 
Cattle  Company  had  been  filed  in  said  suit  brought  by  appellees  to  set 
aside  the  tax  judgment  and  sale  under  which  said  cattle  company  claimed 
the  land  in  controversy  and  judgment  obtained  by  it  on  said  cross  bill 
for  said  land,  prior  to  the  execution  by  it  of  the  conveyance  under  which 
appellants  claimed  the  land,  and  that  said  suit  instituted  by  said  cross 
bill  was  pending  at  the  date  of  the  execution  and  delivery  of  said  con- 
veyance. It  does  not  expressly  appear  from  the  record  whether  or  not 
the  executory  contract  set  up  by  appellants  and  sought  to  be  proven  was 
recorded;  but  it  inferentially  appears  that  it  was  not,  and  there  is  no 
testimony  tending  to  show  that  appellees  had  actual  notice  of  said 
contract.  Indeed,  the  testimony  negatives  the  fact  of  such  notice  until 
the  trial  of  this  cause.  The  authorities  hold  that  one  claiming  under  an 
unrecorded  deed  at  the  time  suit  is  commenced  involving  title  to  the  land 
conveyed  by  the  deed,  of  which  unrecorded  deed  the  litigant  has  no 
notice,  is  placed  in  the  category  of  a  pendente  lite  purchaser.  (Bennett 
on  Lis  Pendens,  342;  13  Am.  and  Eng,  Ency.  Law,  907;  Freeman  on 
Judgments  (3d  ed.),  sec.  201;  Hoyt  v.  Jones,  31  Wis.,  389  to  403.) 
It  not  appearing  that  the  instrument  sought  to  be  proven  by  the  testi- 
mony of  the  witnesses  was  recorded,  or  that  appellees  had  actual  notice 
of  the  same  at  the  commencement  of  the  suit,  the  exclusion  of  proof  of 
its  execution  and  contents  was  not  error. 

Appellants  by  their  second  and  third  assignments  of  error  complain 
of  the  conclusions  of  law  of  the  court  below  in  holding  that  the  suit  of 
Mrs.  Boyce  and  Masterson  was  pending  on  June  14,  1901,  when 
Bryson  &  Hartgrove  purchased  the  land  in  controversy,  and  that  they 
were  lis  pendens  purchasers  from  the  Concho  Cattle  Company  and 
stand  in  the  shoes  of  the  Concho  Cattle  Company,  and  that  the  judg- 
ment in  favor  of  said  Concho  Cattle  Company  and  against  H.  Master- 
son  on  the  cross  bill  of  said  company,  being  without  service  or  notice 
or  appearance  of  said  Masterson,  was,  as  to  said  company,  void,  and  also 
void  as  to  said  Bryson  &  Hartgrove,  who  were  lis  pendens  purchasers; 
and  that  for  the  same  reason  (lis  pendens)  the  judgment  in  favor  of 
Mary  P.  Boyce  and  against  the  Concho  Cattle  Company,  setting  aside 
said  tax  judgment  and  recovering  said  land,  was  valid  and  binding  on 
Bryson  &  Hartgrove. 

Appellants  under  these  assignments  claim  that  appellees'  suit  to  set 
aside  the  tax  sale  of  the  land  to  the  Concho  Cattle  Company,  was  not 
prosecuted  with  reasonable  diligence,  in  that  appellees  failed  to  appear 
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when  the  case  was  called  for  trials  and  permitted  the  same  to  be  dis- 
missed for  want  of  prosecution;  and  on  this  account  the  suit  ceased  to 
be  operative  as  lis  pendens.  The  writ  of  error  having  been  sued  out 
within  the  period  provided  by  law,  lis  pendens  continued;  and  the  deed 
under  which  appellants  claim  having  been  made  and  delivered  between 
the  date  of  the  judgment  and  the  suing  out  of  the  writ  of  error,  ap- 
pellants were  purchasers  pendente  lite.  (Randall  v.  Snyder,  64  Texas, 
350;  Hale  v.  Langdon,  60  Texas,  564.)  If  it  be  conceded  that  the 
judgment  dismissing  appellees'  suit  for  want  of  prosecution  put  an  end 
to  that  suit,  the  action  of  Concho  Cattle  Company,  under  whom  ap- 
pellants claim,  instituted  by  its  cross  bill,  which  involved  the  title  to  the 
land  in  controvers)',  was  pending  at  the  time  of  the  execution  and  de- 
livery of  the  conveyance  under  which  appellants  claim ;  and  hence,  they 
were  pendente  lite  purchasers  as  to  that  action.  (Harris  v.  Schlinke, 
95  Texas,  90;  Bennett  on  Lis  Pendens,  379.)  It  is  imnecessary,  in 
order  to  constitute  the  cross  action  of  the  Concho  Cattle  Company  a 
lis  pendens  as  to  it  and  parties  holding  under  it,  to  have  service  of  such 
cross  action  upon  appellees,  said  company  being  plaintiff  in  said  cross 
action.  (Smith  v.  Olsen,  92  Texas,  183;  Bennett  on  Lis  Pendens,  379.) 
The  action  of  the  Concho  Cattle  Company  by  its  cross  bill  being  lis 
pendens  at  the  time  of  appellants'  purchase  from  it,  appellee  Mary  P. 
Boyce's  amendments  of  her  pleadings  in  said  cross  action  did  not  destroy 
its  character  as  lis  pendens. 

Appellants'  fourth  and  fifth  assignments  of  errors  are  not  well  taken. 
The  action  of  the  court  complained  of  could  not  injuriously  affect  ap- 
pellants. The  judgment  of  the  Concho  Cattle  Company  against  H. 
Masterson  being  void  for  want  of  service  of  citation  upon  him,  there  was 
no  error  in  the  action  of  the  court  in  so  holding,  and  decreeing  that  same 
be  set  aside  and  vacated,  although  it  appeared  ifrom  appellees'  pleadings 
that  H.  Masterson  no  longer  had  any  interest  in  the  land  in  controversy. 
It  was  relief  that  might  be  properly  given  under  the  pleadings  and 
evidence  to  appellee  Mary  F.  Boyce.  The  record  shows  that  judgment 
was  rendered  on  the  same  day  that  the  cross  bill  was  filed;  therefore, 
service  could  not  have  been  had.  The  record  also  shows  that  appellees 
did  not  appear.  The  judgment  could,  therefore,  be  attacked  collaterally 
at  any  time.     (EoUer  v.  Eied,  87  Texas,  76.) 

Appellants'  sixth  and  seventh  assignments  of  errors  are  overruled. 
It  was  necessary  for  the  Concho  Cattle  Company,  in  order  to  set  the 
statute  of  limitation  running  in  its  favor,  to  repudiate  its  tenancy  under 
appellee  Mary  F.  Boyce,  and  give  her  notice  thereof;  and  the  testimony 
in  the  record  does  not  disclose  that  this  was  done  at  a  time  that  would 
be  sufficient  to  bar  said  appellee's  right  to  recover  the  land.  (Udell  v. 
Peak,  70  Texas,  651;  Flanagan  v.  Pearson,  61  Texas,  302;  Carter  v. 
LaG range,  60  Texas,  638.)  Appellants  being  pendente  lite  purchasers 
as  to  the  action  brought  by  the  cross  bill  of  the  Concho  Cattle  Company, 
could  only  be  entitled  to  such  rights  as  the  Concho  Cattle  Company 
acquired  under  the  final  judgment  in  that  suit ;  and  such  judgment  being 
against  it,  the  fact  that  H.  Masterson  was  not  made  a  party  to  said 
cross  action  would  not  be  of  any  avail  to  appellants. 

Appellants'  eighth  assignment  of  error  does  not  state  the  objections 
interposed  to  the  evidence  excluded,  and  on  that  account,  is  not  re- 
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quired  to  be  considered  by  us.  But,  in  our  opinion,  there  was  no  error 
in  the  action  of  the  court  complained  of  in  said  assignment.  The  notice 
to  produce  letters  written  by  Ratchford  to  Mary  F.  Boyce  and  H. 
Masterson  did  not  require  the  production  of  letters  written  by  Ratch- 
ford to  H.  Masterson.  And  further,  if  the  action  of  the  court  in  ex- 
cluding said  testimony  was  error,  it  was  harmless,  as  the  court  in  its 
findings  of  fact  found  that  appellee  Mary  F.  Boyce,  about  the  date  stated 
in  the  letter,  learned  through  correspondence  with  Ratchford  that 
the  land  had  been  sold  for  taxes  and  bought  in  by  the  cattle  company. 

Appellants'  ninth  assignment  of  error  is  overruled.  As  above  stated, 
the  record  in  the  suit  in  which  the  Concho  Cattle  Company  obtained 
judgment  on  its  cross  bill  against  Mary  F.  Boyce  and  H.  Masterson 
affirmatively  shows  that  no  service  was  had  on  them  or  either  of  them. 

Appellants'  tenth  assignment  of  error  is  not  well  taken.  The  testi- 
mony, the  admission  of  which  is  complained  of  in  this  assignment, 
was  admissible  in  this  suit  to  prove  that  both  the  legal  and  equitable 
title  to  the  land  in  controversy  was  in  Mrs.  Boyce  at  its  institution. 
And  the  action  of  the  Concho  Cattle  Company  by  its  cross  bill  involving 
the  title  to  said  land,  being  lis  pendens  at  the  time  of  appellants'  pur- 
chase, they  were  affected  thereby  as  pendente  lite  purchasers,  independent 
of  the  character  of  title  under  which  appellee  Mary  F.  Boyce  was  de- 
fending against  said  action  of  the  Concho  Cattle  Company. 

For  reasons  already  stated,  we  overrule  appellants'  eleventh  assign- 
ment of  error. 

Appellants'  twelfth  assignment  of  error  complains  of  the  action  of 
the  court  below  in  rendering  judgment  in  favor  of  appellee  Mary  F. 
Boyce  against  appellants  for  the  sum  of  $64,  as  rents  on  the  land  in 
controversy.  There  was  no  error  in  this  action  of  the  court.  Ap- 
pellee Mary  F.  Boyce,  being  the  owner  of  the  land,  and  having  recovered 
judgment  for  the  title  and  possession  thereof  against  appellants,  was 
entitled  to  the  reasonable  rental  value  thereof  while  in  their  possession ; 
and  the  court  having  found  as  a  fact  that  such  value  was  five  cents  per 
acre  per  annum  for  the  years  1902,  1903  and  1904,  was  authorized  to 
render  judgment  in  said  appellee's  favor  for  said  amount.  (Rev.  Stats., 
art.  5273.) 

There  being  no  reversible  error  pointed  out  in  the  record,  the  judg- 
ment of  the  court  below  is  aflBrmed. 

Affirmed, 

Writ  of  error  refused. 


Joseph  Nalle  v.  City  of  Austin. 

Decided  January  24,   1906. 

1. — ^District  Judge — Disqualiflcation^Suit  for  Taxes. 

The  district  judge,  though  a  taxpayer  in  a  city,  is  not  disqualified  from 
trying  a  suit  to  recover  city  taxes,  the  interest  required  therefor  being  one  in 
the  cause  to  be  decided,  not  merolv  in  the  question  to  be  determined  (Const., 
art.  5,  sec.  11,  Rev.  Stats.,  art.  10G8). 
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8. — Jury  Trial — ^WaiTer. 

Though  the  waiver  of  right  to  a  jury  trial  on  the  isBues  presented  by  the 
original  petition,  by  failing  to  demand  a  jury  at  the  time  fixed  by  law,  might 
not  conclude  one  against  whom  new  issues  are  raised  by  amendment,  a  juiy 
should  be  at  once  demanded,  if  desired,  upon  the  filing  of  such  amendment,  and 
one  who  has  waited  thereafter  till  a  juiy  is  no  longer  in  attendance  can  not 
object  to  trial  by  the  court. 

8. — Same-— winery.  y 

Whether  a  party  can  claim  prejudice  from  denial  of  a  trial  by  jury  where 
the  ease  involving  only  the  application  of  the  law  to  admitted  facts  or  docu- 
mentary evidence,  presents  no  controverted  question  for  their  decision,  is  ques- 
tioned. 

4. — Oity  Ordinance — ^Xajorlty  of  Council — ^ICio^or  as  a  Xember. 

A  vote  of  the  majority  of  the  whole  council  of  the  city  of  Austin  being 
required,  by  section  13  of  its  charter,  for  the  adoption  of  an  ordinance  increasing 
the  city  revenues,  the  mayor  being  the  presiding  officer  and  entitled  to  vote  only 
in  case  of  a  tie,  and  a  vacancy  caused  by  death  existing  in  the  board  of  aldermen 
leaving  thirteen  instead  of  fourteen  provided  for,  a  vote  increasing  the  tax 
levy,  passed  by  seven  out  of  twelve  aldermen  present,  the  mayor  not  voting, 
was  adopted  by  a  majority  of  the  whole  council  within  the  meaning  of  the 
charter. 

0. — Taxation — ^Board  of  Equalization — ^De  Faeto  (Hficen. 

The  city  charter  requiring  the  appointment  of  a  board  of  equalization  after 
each  city  election  to  serve  two  years,  the  acts  of  such  board  appointed  and  regu- 
larly performing  their  functions,  in  increasing  the  valuations  of  property,  were 
those  of  de  facto  officers,  and  valid  as  such,  though  their  appointment  was  not 
made  till  a  year  after  the  time  fixed  by  the  charter. 

6. — ^TFsury— Taxes — ^Interest  and  Penalty. 

The  usury  laws  of  the  State  apply  only  to  obligations  arising  out  of  con- 
tract, and  do  not  invalidate  ordinances  imposing  interest  and  penalties  in 
excess  of  the  legal  rate  upon  defaulting  taxpayers. 

7. — ^Taxes — ^Penalty — City  Ordlnanoe. 

An  ordinance  imposing  penalties  for  nonpayment  of  taxes  ''hereafter  levied** 
for  certain  enumerated  years  does  not  apply  to  taxes  for  those  years  which 
had,  at  the  time  of  its  passage,  already  been  levied. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below  before 
Hon.  Geo.  Calhoun. 

The  disqualification  of  Chief  Justice  H.  C.  Fisher  to  sit  in  this 
case  having  been  certified  to  the  Governor,  Will  G.  Barber,  Esq.,  was 
appointed  and  duly  commissioned  as  special  Chief  Justice  to  sit  with 
Associate  Justice  Eidson  in  its  determination.  Associate  Justice  Key 
did  not  participate. 

Oregory  &  Batts  and  0.  8.  Wriaht,  for  appellant. — ^The  court  erred 
in  holding  that  he  was  not  disqualified  to  try  said  cause.  Const.,  art. 
5,  sec.  11,  as  amended  in  1891;  City  of  Austin  v.  Nalle,  85  Texas,  634- 
536;  Wetzel  v.  State,  6  Texas  Civ.  App.,  17. 

The  right  to  a  trial  by  jury  can  be  lost  only  by  agreement,  or  by  a 
failure  to  comply  with  the  statute  after  an  opportunity  to  comply  has 
been  given.  Const.,  art.  1,  sec,  15;  Rev.  Stats.,  art.  3189;  Allen  v. 
Plummer,  71  Texas,  546;  McPaddin  v.  Preston,  54  Texas,  406. 

The  mayor   of  the  city  of  Austin  was  not  authorized  to  cast  any  vote 
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for  the  passage  of  the  purported  ordinance  of  October  24:,  1901.  Special 
Ijaws  of  Texas,  1901,  sees.  4,  5,  13,  31  and  78;  Magenau  v.  City  of 
Fremont,  9  Law  Rep.  Ann.,  790 ;  State  v.  Gray,  23  Neb.,  366 ;  Somers 
V.  City  of  Bridgeport,  60  Conn.,  621 ;  State  v.  Chapman,  44  Conn.,  695. 

The  whole  council  consisted  of  either  fourteen  aldermen  and  the 
mayor,  or  of  the  thirteen  surviving  aldermen  and  the  mayor,  and  in  any 
event  the  seven  vot^  cast  by  the  seven  aldermen  for  the  final  passage  of 
the  ordinance  did  mi  constitute  a  majority  of  the  members  of  the  whole 
council,  and,  no'condition  having  risen  which  entitled  the  mayor  to  a 
vote,  tha  ordinance  was  never  passed  and  never  became  effective. 

No  power  existed  in  the  city  council  to  pass  in  the  year  1903  a  tax 
levy  for  the  year  1901.  Const.,  art.  11,  sees.  4  and  6;  Special  Laws  of 
1901,  p.  66,  sec.  33;  p.  70;  sec.  42;  p.  71,  sec.  46;  p.  74,  sec.  66;  pp. 
89-91,  sees.  114-132. 

Said  ordinance  did  not  purport  to  impose  interest  and  penalties  ex- 
cept in  cases  of  taxes  levied  after  its  passsage  (March  17,  1902). 

The  three  individuals  who  purported  to  act  as  a  board  of  equaliza- 
tion and  increased  the  values  rendered  by  defendant  for  taxation  did 
not  constitute  a  legal  board  of  equalization,  and  their  acts  were  void, 
and  defendant  was  therefore  liable  in  any  event  only  for  taxes,  interest 
and  penalties  based  on  his  renditions  for  that  year.  Special  Acts  of  the 
Legislature  of  1899,  page  9,  sec.  39;  Special  Acts  of  the  Legislature  of 
1901,  page  68,  sec.  39. 

The  court  erred  in  rendering  judgment  against  defendant  for  any  in- 
terest or  penalties  because  same  was  contrary  to  and  violative  of  the 
usury  law  of  the  State  of  Texas. 

Allen  &  Hart,  for  appellee. — ^The  trial  court  was  not  disqualified  from 
sitting  in  this  cause,  the  pleadings  in  the  case  not  raising  any  issue  as 
to  the  validity  of  any  tax  levy  for  any  year,  except  the  year  1901. 
Galveston  County  v.  Gorham,  49  Texas,  279;  Galveston  City  Co.  v. 
Galveston,  66  Texas,  494;  Hardesty  v.  Flemming,  57  Texas,  400;  Cage 
V.  Neville,  3  Texas  App.  Civ.  Cases  (Willson),  333,  sec.  274;  Texas 
Land  &  Cattle  Co.  v.  Hemphill  County,  61  S.  W.  Rep.,  333. 

The  pleadings  in  the  case  did  not  raise  the  issue  as  to  the  illegality 
of  the  penalty,  and  therefore  the  court  was  qualified  to  try  the  cause. 
Peacock  v.  The  City  of  Dallas,  89  Texas,  438;  City  of  Oak  Cliff  v.  The 
State,  97  Texas,  391;  State  v.  Pulmore,  71  S.  W.  Rep.,  418;  Galveston 
&  W.  Ry.  Co.  V.  City  of  Galveston,  96  Texas,  620 ;  League  v.  State,  66 
S.  W.  Rep.,  262. 

The  right  of  a  trial  by  jury  can  be  waived  by  failure  to  comply  with 
the  requisites  of  the  statute.  Cushman  v.  Flanagan,  60  Texas,  394; 
McPaddin  v.  Preston,  64  Texas,  406;  Hunt  v.  Makemson,  66  Texas,  12; 
Petri  V.  First  Nat.  Bank,  83  Texas,  426 ;  Barton  v.  American  Nat.  Bank, 
8  Texas  Civ.  App.,  226;  Western  U.  Tel.  Co.  v.  Thompson,  18  Texas 
Civ.  App.,  280;  Denton  Lumber  Co.  v.  First  Nat.  Bank,  18  S.  W.  Rep., 
962 ;  Wood  v.  Kieschbaum,  31  S.  W.  Rep.,  326. 

The  ordinance  complained  of,  having  received  a  majority  vote  of  the 
whole  council  upon  its  final  passage,  was  a  valid  ordinance.  1  Dillon 
on  Municipal  Corporations  (4th  ed.),  sees.  273,  288,  note  1,  and  cases 
cited;  20  Am.  and  Eng.  Ency.  Law,  12,  13,  and  note;  Tiedeman  on 
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Municipal  Corporations,  sees.  96  to  99 ;  Launtz  v.  People,  113  111.,  137 ; 
State  V.  Yates,  19  Mont.,  239;  Somers  v.  Bridgeport,  60  Conn.,  521. 

The  parties  who  purported  to  act  as  members  of  the  board  of  equaliza- 
tion were  de  facto  officers,  if  not  de  jure,  and,  therefore,  their  acts 
were  binding  and  could  not  be  collaterally  attacked. 

BARBER,  Chief  Justice. — This  suit  was  brought  by  appellee  against 
appellant  to  recover  city  taxes  claimed  to  be  due  from  him  to  the  city 
of  Austin,  for  the  years  1901,  1902,  1903  and  1904,  together  with 
certain  interest  and  penalties  alleged  to  have  accrued  by  reason  of  the 
failure  to  pay  same  promptly  when  due.  The  case  was  tried  upon  the 
amended  petition  of  the  city,  to  which  appellant  filed,  among  others,  the 
following  special  pleas,  as  condensed  in  his  brief: 

"First.  That  the  city  of  Austin  was  operating  under  a  special  act 
charter  providing  that  a  majority  of  the  members  of  the  whole  council 
should  be  necessary  to  pass  any  ordinance  in  any  wise  diminishing  or 
increasing  the  city  revenue;  that  the  ordinance  relied  on  by  appellee  as 
levying  taxes  for  the  year  1901  was  never  in  fact  passed,  because  it 
attempted  to  increase  the  tax  for  that  year  beyond  that  levied  for  the 
the  year  1900,  and  a  majority  of  the  members  of  the  whole  council  never 
voted  for  same,  and  that  hence  no  valid  levy  of  the  tax  for  the  year 
1901  was  ever  made. 

"Second.  That  the  charter  of  appellee  provided  for  a  board  of 
equalization,  whose  members  should  be  appointed  by  the  mayor  and  con- 
firmed by  the  city  council  after  each  election  in  said  city,  and  who 
should  hold  office  for  the  term  of  two  years  from  their  appointment 
and  qualification;  that  on  November  6,  1899,  a  board  of  equalization 
was  duly  appointed,  confirmed,  qualified  and  entered  upon  its  duties, 
and  equalized  the  property  values  for  the  years  1899  and  1900,  and 
that  the  duties  and  powers  of  the  said  board  of  equalization  then  ceased, 
but,  notwithstanding  this  fact,  the  three  individuals  originally  con- 
stituting said  board  proceeded  to  equalize  the  values  for  the  year  1901, 
and  made  large  additions  to  the  values  at  which  appellant  rendered  his 
property  for  taxation  for  that  year,  and  that  this  was  done  without 
authority  or  power,  and  that  appellant  was  liable,  if  at  all,  only  for 
taxes  upon  said  property  on  the  basis  of  the  values  rendered  by  him. 

"Third.  That  by  the  terms  of  the  charter  of  the  city  of  Austin,  it 
was  required  that  the  mayor  should  appoint,  and  the  city  council  should 
confirm,  the  board  of  equalization  after  each  election  in  said  city,  and 
that  said  board  should,  within  a  reasonable  time  after  each  election, 
enter  upon  and  perform  its  duties ;  that  R.  E.  White  was  declared  elected 
mayor  on  April  6,  1901,  and  qualified  as  such  on  April  15  of  that  year, 
the  time  provided  by  said  charter,  but  that  no  board  of  equalization  was 
nominated  by  the  mayor  until  more  than  one  year  after  his  election  and 
qualification,  said  board  being  first  nominated  by  him  and  confirmed 
on  July  21,  1902,  and  that  the  individuals  composing  the  old  board  of 
equalization,  which  had  been  appointed  and  organized  in  the  year  1899, 
purported  to  act  as  a  board  for  the  year  1901,  and  long  after  the  new 
board  should  have  been  appointed  and  qualified,  and  attempted  to  in- 
crease the  property  values  rendered  by  appellant  for  the  year  1901,  and 
that  their  said  action  was  without  authority  and  void,  and  ihsA  appellant 
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was  liable,  in  any  event,  only  for  the  taxes  based  on  the  valnes  rendered 
by  him. 

'Tourth,  That  because  of  the  failure  to  appoint  and  confirm  a  board 
of  equalization  for  more  than  one  year  after  the  election  and  qualification 
of  the  mayor  in  the  year  1901  the  individuals  so  finally  nominated  by 
the  mayor  on  July  21,  1902,  never  became  a  duly  constituted  board  of 
equalization,  and  never  had  authority  to  act  as  such,  and  that,  not- 
withstanding this  fact,  these  individuals,  claiming  to  have  such  au- 
thority, attempted  to  increase  the  values  at  which  appellant  rendered 
his  property  for  the  year  1902,  and  that  said  tax  was  illegal  and  un- 
authorized to  the  extent  that  it  was  based  on  said  increased  values. 

"Fifth.  That  on  April  11,  1903,  said  R.  E.  White  was  again  elected 
mayor  and  qualified  and  entered  upon  his  duties  as  such,  and  that  he 
again  failed  to  appoint  a  board  of  equalization  for  that  year,  and  that 
the  individuals  claiming  to  have  been  organized  into  a  board  in  the 
year  1902,  attempted  to  perform  their  functions  for  the  year  1903,  and 
increased  the  values  rendered  by  appellant,  and  that  his  taxes  for  the 
year  1903,  insofar  as  based  on  increased  values,  were  void. 

'^Sixth.  That  more  than  a  year  after  his  said  second  election  said 
mayor  nominated  certain  individuals  as  a  board  of  equalization,  and 
that  they  purported  to  act  as  such  board,  and  increased  the  values  rend- 
ered by  appellant  for  the  year  1904,  and  that  they  had  no  power  to  do  so, 
and  that  the  taxes  claimed  for  that  year,  insofar  as  based  on  said  in- 
creased values,  were  void. 

"Seventh.  That  the  penalties  sought  to  be  recovered  for  all  of  the 
years  involved  were  claimed  to  have  been  incurred  under  the  terms  of  an 
ordinance  which  was  not  published  in  the  manner  required  by  the 
charter  of  the  city  of  Austin,  in  order  to  be  effective. 

"Eighth.     That  the  penalties  and  interest  were  usurious." 

Appellee,  in  its  first  supplemental  petition,  claimed  that  if  thS 
original  ordinance  levying  a  tax  for  the  year  1901,  was  invalid,  it  was 
subsequently  confirmed,  validated  and  re-enacted  by  an  ordinance  dated 
August  3,  1903;  to  which  defendant,  by  a  first  supplemental  answer 
replied  that  the  ordinance  of  August  3,  1903,  was  ineffective,  because 
passed  long  after  the  current  year,  and  financial  year  of  1901  had  passed, 
and  the  council  had  no  authority  to  pass  it,  and  because  the  ordinance 
of  1901  being  void  could  not  be  subsequently  validated. 

Appellant  filed  a  motion  alleging  the  disqualification  of  the  district 
judge,  and  also  asking  that  the  cause  be  placed  on  the  jury  docket.  This 
motion  was  overruled  and  the  case  was  tried  before  the  judge  without  a 
jury,  and  judgment  rendered  in  favor  of  appellee  for  the  sum  of 
$14,145.68,  taxes,  interest  and  penalties,  to  which,  as  well  as  to  the 
court's  findings  of  fact  and  conclusions  of  law,  appellant  excepted  and 
brings  the  case  by  appeal  to  this  court. 

The  first  and  second  assignments  of  error  challenge  the  qualification 
of  the  district  judge  to  hear  and  determine  the  case,  because  he  was  a 
taxpayer  of  the  city  of  Austin  for  the  years  1901,  1902,  1903  and  1904, 
and  the  validity  of  the  ordinance  levyiug  taxes  for  those  years  is  put  in 
issue  in  this  case,  as  well  as  the  penalty  asserted  to  accrue  by  reason 
of  appellant's  default  in  payment  for  these  years.  The  record  shows 
that  the  trial  judge  had  paid  voluntarily  all  taxes,  except  for  the  year 
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1904,  and  that  as  to  that  year  he  owed  not  only  the  taxes,  but  was  also 
liable  for  the  penalty,  if  same  are  enforceable. 

The  conditions  as  to  the  1904  tax  put  the  case  most  strongly  for 
appellant,  and  the  question  will  be,  for  convenience,  considered  as  if 
that  was  the  only  year's  tax  in  issue.  Preliminarily  it  may  be  remarked 
that  we  are  not  inclined  to  agree  with  appellee  in  ife  contention  that 
appellant's  pleading  does  not  sufficiently  assail  the  tax  and  penalty  for 
1904. 

In  determining  the  question  presented,  it  is  to  be  borne  in  mind  that 
Judge  Calhoun  had  no  discretion  in  the  matter.  If  by  Constitution  or 
statute  he  was  disqualified  he  could  not  try  the  case.  If  not,  then  he 
must  do  so.  If  interest  merely  in  the  question  at  issue  disqualified,  it 
would  be  readily  conceded  that  disqualification  here  existed.  But  such 
is  not  the  provision  of  the  Constitution  (Art.  5,  sec.  11)  nor  of  the 
statute  (Eev.  Stats.,  art.  1068)  as  to  a  district  judge,  although  it  is  as 
to  judges  of  the  Supreme  Court  and  this  court.  (Id.,  arts.  969,  1021.) 
Without  speculating  as  to  what  reason,  if  any,  tiiere  may  be  for  this 
distinction  we  find  the  law  so  written,  and  the  only  injunction  as  to  the 
trial  judge  is  that  he  shall  not  sit  ^^in  any  cause  wherein  he  may  be 
interested.''  Was  Judge  Calhoun  interested  in  this  cause  of  the  city 
of  Austin  V.  Joseph  Nalle?  We  think  not.  Whatever  his  judgment 
might  be,  it  could  not  affect,  either  directly  or  indirectly,  any  suit 
between  him  and  the  city  involving  the  validity  of  the  same  ordinance. 
In  any  case  involving  the  same  question  his  conclusion  or  judgment  in 
this  would  not  be  admissible  in  bar  or  by  way  of  estoppel.  No  right 
of  his  is  affected  by  the  outcome  here.  Should  appellee  sue  him  to 
collect  the  same  tax  and  penalty,  the  judgment  he  rendered  in  this  case 
would  establish  neither  issue  of  fact  nor  of  law  in  that.  The  judge 
trying  that  would  be  influenced  in  no  way  by  the  decision  in  this  case, 
except  only  as  one  lawyer  may  respect  the  opinion  of  another.  If  Nalle 
has  judgment  in  this  case  the  city  may  go  on  as  before  collecting  the 
tax  from  every  other  taxpayer;  and  if  the  city  wins  here,  every  other 
taxpayer  may  resist  the  tax  upon  the  same  or  other  grounds.  The 
conclusion  reached  is  that  the  interest  presented  by  the  motion  to  dis- 
qualify was  an  interest  only  in  the  "question"  and  not  in  the  "cause," 
which  has  long  been  held  insufficient.  (McFaddin  v.  Preston,  54  Texas, 
403;  Grigsby  v.  May,  84  Texas,  245;  Myers  v.  Bloom,  50  S.  W.  Rep., 
217;  Sewerage  Co.  v.  Wisdom,  354.  The  case  of  Nalle  (85  Texas,  634) 
and  Wetzel  (5  Texas  Civ.  App.,  17)  relied  upon  by  appellant  are  not 
inconsistent  with  the  holding  here.  In  the  former,  without  further 
action  on  part  of  any  court,  officer  or  person  the  property  of  Judge  Key 
would,  by  the  injunction  and  judgment  sought,  have  been  relieved  from 
a  tax  levied  to  pay  bonds  already  issued  and  the  issue  of  additional  bonds 
prevented,  thus  giving  to  him  direct  benefit  from  the  judgment.  So  in 
the  Wetzel  case,  the  judgment  dissolving  the  corporation  of  Amarillo 
and  enjoining  all  officers  from  collecting  any  taxes  of  any  kind  in  and 
of  itself,  relieved  the  judge  from  liability  to  pay  the  tax,  and  he  reaped 
the  same  benefit  pecuniarily,  as  if  he  had  been  a  party  to  the  record. 
That  there  is  no  disposition  to  extend  the  doctrine  announced  in  those 
cases  is  apparent,  from  the  opinions  of  the  Supreme  Court  in  the  cases 


1906.']  Nalle  v.  City  of  Aubtin.  429 

of  City  V.  Peacock,  89  Texas,  63,  and  City  of  Oak  Cliff  v.  State,  97 
Texas^  393,  and  we  think  the  present  case  not  ruled  by  them. 

It  is  contended  that  appellant  was  without  warrant  of  law  deprived 
of  a  jury  trial.  There  is  much  force  in  the  suggestion  of  appellee's 
counsel  that  where,  as  here,  the  trial  develops  that  there  was  really  no 
contested  issue  of  facts  in  ^e  case,  but  only  the  application  of  the  law 
to  fact  either  admitted  or  establidied  by  uncontroverted  documentary 
evidence,  that  any  error  in  refusing  a  jury  trial  would  be  purely  abstract 
and  not  cause  for  reversal,  under  the  elementary  rule  of  appellate  pro- 
cedure, refusing  to  reverse  cases  for  errors  wholly  harmless.  But  if 
possibly  mistaken  in  this  view,  it  yet  follows,  we  think,  that  the  trial 
court  had  the  discretion  to  refuse  appellant's  reguest  for  a  jury.  While 
appellant  may  with  propriety  urge  that  he  could  waive  his  right  to  a 
jury  trial  upon  the  issues  made  as  to  the  1901  tax,  which  alone  was 
declared  upon  in  the  original  petition,  without  thereby  waiving  same  as 
to  the  tax  for  the  other  years  first  set  up  in  the  amended  petition,  yet 
we  think  it  was  his  duty  to  at  once  demand  the  jury,  if  he  desired  it, 
upon  the  filing  of  the  amendment.  It  appears  that  when  the  amendment 
was  filed,  counsel  for  appellee  expressly  notified  appellant's  counsel  that 
a  trial  would  be  demanded  during  that  term,  and  while  the  regular  call 
of  the  jury  docket  had  already  occurred,  there  was  yet  two  weeks  jury 
docket,  and  for  aught  that  appears,  appellant  could  readily  have  had  a 
jury  trial  by  then  demanding  same.  Having  waited  until  after  a  jury 
was  no  longer  in  attendance  upon  the  court,  it  was  too  late  to  insist, 
as  a  matter  of  right,  upon  a  trial  by  jury.  (Cushman  v.  Flanagan,  60 
Texas,  394;  Petri  v.  Bank,  83  Texas,  426;  Id.,  84  Texas,  153;  Barton 
V.  American  Bank,  8  Texas  Civ.  App.,  226 ;  Denton  Lumber  Co.  v.  First 
National  Bank,  18  S.  W.  Rep.,  962.) 

Grouping  together  his  assignments  from  6  to  13,  appellant  thereunder 
presents  forcibly  his  contention  upon  which  his  counsel  appear  to  chief- 
ly rely  for  reversal. 

It  appears  that  the  city  of  Austin  acts  under  a  special  charter  granted 
in  1901;  that  fourteen  aldermen  were  regularly  elected  and  qualified; 
that  one  died  prior  to  the  passage  of  the  ordinance  on  October  24,  1901, 
levyix^g  the  taxes  for  1901;  that  another  was  absent  from  that  meeting; 
that  seven  aldermen  and  the  mayor  voted  for  that  ordinance,  and  five 
against  it ;  and  that  it  largely  increased  the  tax  levy  over  what  it  was  for 
1900.  Section  13  of  the  charter  provides  that  a  majority  of  the  members 
of  the  whole  council  shall  be  necessary  to  pass  such  an  ordinance,  and 
the  contention  is  that  such  majority  was  not  liad  in  this  instance.  As 
pertinent  to  the  question  raised,  the  parties  refer  us  to  the  following  sec- 
tions of  the  charter: 

Section  4  provides  that  the  city  council  shall  consist  of  a  mayor  and 
board  of  aldermen;  section  13,  that  a  majority  of  the  members  of  the 
whole  council  shall  be  necessary  to  pass  an  ordinance  in  anywise  increas- 
ing or  diminishing  the  city  revenue;  section  31,  that  in  case  of  a  tie  vote 
by  the  council,  the  mayor  shall  have  the  casting  vote,  and  section  78  pro- 
vides that  the  mayor  shall  preside  at  all  meetings  of  the  city  council,  and 
shall  have  a  casting  vote  when  the  council  is  equally  divided  and  not 
otherwise. 

Prom  these  charter  provisions  it  is  argued  by  appellant  that  the 
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mayor  must  be  coimted  one  of  the  council  in  determining  when  a 
majority  thereof  has  voted  for  a  measure,  but  that  he  can  not  vote  unless 
there  is  an  equal  division  between  the  aldermen.  Applying  this  con- 
tention to  the  case  in  hand,  it  is  said  that  the  council  at  time  of  passage 
of  the  ordinance  consisted  of  a  mayor  and  either  thirteen  or  fourteen 
aldermen  (according  to  whether  the  vacant  place  is  or  is  not  counted), 
making  either  fourteen  or  fifteen  men,  so  that  in  any  event  it  took  eight 
to  make  a  majority  of  the  whole ;  that  the  vote  of  the  aldermen  present 
being  seven  for  and  five  against  there  was  no  tie;  that  accordingly  the 
mayor  had  no  right  to  vote,  and  therefore,  no  majority  of  the  whole 
council  properly  voted  for  the  ordinance.  If  we  take  literally  certain 
of  the  provisions  of  the  charter  and  concede  that  the  Legislature  through- 
out maintained  or  proposed  to  maintain  with  exact  accuracy  a  distinc- 
tion between  the  council  (composed  of  the  aldermen  and  the  mayor)  and 
the  board  of  aldennen  (composed  alone  of  the  fourteen  aldermen)  then 
one  not  unnaturally  may  reach  the  conclusion  proposed  by  appellant. 
But  before  doing  this,  and  in  seeking  out  the  legislative  intent,  it  is 
well  to  notice  some  results  to  naturally  follow.  If  the  fourteen  aldermen 
are  present,  seven  and  the  mayor  favoring  a  proposition,  and  seven  op- 
posing it,  it  will  carry;  but  by  one  of  the  opposition  absenting  himself, 
the  mayor  is  deprived  of  his  power  to  act,  yet  he  must  still  be  counted 
as  one  of  the  legislative  body  in  determining  whether  a  majority  favored 
the  measure.  The  result  is  that  the  six  remaining  opponents  to  the 
measure  may  defeat  it,  and  the  absent,  one  has  more  legislative  strength 
than  if  present.  And  if  the  mayor  is  to  be  counted  as  one  of  the  council 
for  all  purposes,  it  will  always  be  in  the  power  of  the  opposition  to  any 
measure  to  absent  one  of  their  member,  thereby  making  an  odd  number, 
and  producing  a  condition  wherein  there  can  be  no  tie,  so  that  the  mayor, 
instead  of  being  a  useful  component  part  of  the  municipal  legislative 
body,  becomes  a  handicap — he  can  not  vote,  because  there  is  no  tie — ^but 
at  the  same  time  he  must  be  counted  in  determining  the  number  of 
which  those  favorable  to  the  measure  must  secure  a  majority  before  the 
ordinance  can  pass.  If  we  deal  with  the  board  of  aldermen,  as  we  think 
we  must,  as  composed  of  only  thirteen  aldermen  at  the  time  the  ordi- 
nance in  question  was  passed,  and  say  they  and  the  mayor'  composed 
the  council,  then  the  position  of  appellant  results  in  this  condition;  al- 
though eight  of  the  thirteen  persons  (one  alderman  being  absent)  com- 
posing the  legislative  body  assembled  on  that  occasion,  favored  a  meas- 
ure, yet  they  were  powerless  over  the  objection  of  the  five,  to  pass  it. 
Those  five  alone  then  had  more  power  than  they  would  had  the  absent 
and  deceased  aldermen  have  been  both  present  and  acting  with  them. 
While  such  considerations  are  not  controlling,  if  we  find  the  Legislature 
really  intended  that  such  conditions  should  or  might  exist,  they  may, 
we  think,  be  adverted  to  with  propriety  in  reaching  a  conclusion  as  to 
the  proper  construction  to  be  given  to  the  provisions  of  the  charter. 
Sections  31  and  78  thereof  eliminate  the  mayor  from  ordinarily  voting 
upon  measures  proposed,  and  he  may  do  so  only  when  those  primarily 
charged  with  that  duty  are  evenly  balanced  upon  the  issue.  Those  two 
sections  say  the  mayor  shall  vote  when  the  "council"  is  equally  divided, 
thus  seeming  to  deal  with  the  council  as  a  body  of  which  he  forms  no 
component  part,  and  using  the  term  where  it  can  only  mean  the  board 
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of  aldermen.  Taking  the  provisions  altogether,  we  have  reached  the 
conclusion  that  the  term  "council"  is  used  synonymously  with  the  "board 
of  aldermen"  in  section  13  wherein  it  is  provided  that  a  majority  of 
the  members  of  the  whole  council  shall  be  necessary  to  pass  an  ordinance 
increasing  or  diminishing  the  revenue.  The  "whole  council"  referred 
to  means  the  whole  board  of  aldermen,  as  distinct  from  a  quorum  there- 
of. Substantially  similar  provisions  were  so  constinied  in  Mills  v.  Glea- 
son,  11  Wis.,  493.  As  said  above,  our  view  is  that  the  legislative  coun- 
cil then  consisted  of  the  thirteen  aldermen,  with  the  mayor  authorized 
to  exercise  the  ordinary  functions  of  a  presiding  officer  over  a  deliberative 
body.  The  death  of  one  member  reduced  the  board  to  thirteen,  as  we 
do  not  think  that  vacant  position  should  be  reckoned  in  determining 
what  constitutes  a  majority  of  the  board.  Seven  being  a  majority  of 
the  whole  board  or  council,  as  then  constituted,  it  follows  that  the  or- 
dinance levying  the  tax  for  1901  received  the  necessary  majority  with- 
out the  vote  of  the  mayor.  Having  reached  this  conclusion,  it  is  un- 
necessary to  consider  the  question  as  to  whether  the  mayor  was  or  not 
authorized  to  vote.  The  cases  cited  by  the  respective  counsel  have 
been  all  considered.  They  bear  upon  the  question  as  to  whether  the  con- 
dition here  existed  authorizing  the  mayor  to  vote.  The  disposition  we 
make  of  the  contention  of  appellant  renders  their  consideration  in  this 
opinion  unnecessary. 

The  various  assignments  attacking  the  action  of  the  different  boards 
of  equalization,  may  be  disposed  of  with  the  proposition  that  the  mem- 
bers of  those  respective  boards  were  clearly  de  facto,  it  not  de  jure 
officers.  It  appears  that  those  respective  boards  performed  all  the  func- 
tions ordinarily  incident  to  their  positions;  that  no  other  persons  than 
they  were  appointed  to  such  positions  or  attempted  to  act  in  that  ca^ 
pacity;  that  they  discharged  the  duties  incident  to  their  positions  with- 
out question  from  any  source ;  that  they  were  recognized  as  such  by  the 
properly  constituted  authorities  of  the  city  of  Austin,  and  then  appel- 
lant himself  appeared  before  those  boards  and  dealt  with  them  as 
properly  constituted  boards  of  equalization.  Under  these  conditions  we 
think  every  consideration  of  public  policy  required  that  their  acts  be 
held  valid,  as  between  the  public  and  any  third  person.  As  the  assess- 
ments of  property  which  form  the  basis  to  collect  taxes  in  support  of  the 
State,  county  and  municipal  government,  all  pass  under  review  of  boards 
of  equalization,  every  reason  exists  why  such  boards  should  be  classed  as 
de  facto  officers  whenever  proper  occasion  arises,  rather  than  to  have 
the  public  revenue  jeopardized  by  collateral  and  subsequent  inquiry  into 
the  regularity  of  the  appointment  of  the  individuals  who  have  in  fact 
acted  and  performed  the  duties  of  members  of  such  boards  wilhout 
question. 

Insofar  as  it  is  contended  that  to  permit  the  recovery  of  six  percent 
interest  and  five  percent  penalty  upon  the  unpaid  taxes,  making  a 
total  of  eleven  percent,  is  in  conflict  with  the  Constitution  and  laws  of 
the  State  against  usury,  it  is  enough  to  say  that  the  subject  of  usury 
pertains  alone  to  obligations  growing  out  of  contracts,  and  does  not  in 
any  way  hamper  the  Legislature  in  the  exercise  of  its  full  power,  in 
dealing  with  obligations,  such  as  taxes,  which  do  net  rest  upon  any 
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contractual  relations.  (Galveston  Railroad  Company  v.  City  of  Gal- 
veston, 96  Texas,  530.) 

The  only  ordinance  oflEered  by  appellee  in  support  of  its  right  to  re- 
cover penalties  upon  the  taxes  due  was  passed  March  17,  1902,  and  ap- 
proved March  20,  1902.  It  provides  "that  all  taxes  heretofore  levied 
and  now  uncollected  for  the  year  1898,  shall  be  paid  by  April  1,  1899, 
or  thereafter  bear  interest  at  the  rate  of  six  percent  per  annum,  and  all 
taxes  hereafter  levied  for  the  year  1899  and  subsequent  years  shall  be 
paid  by  the  first  day  of  April  of  the  year  succeeding  the  levy,  and  if 
not  so  paid  by  the  first  day  of  April  of  the  year  succeeding,  the  levy 
shall  thereafter  bear  interest  at  the  rate  of  six  percent  per  annum,  and 
there  shall  be  collected  an  additional  sum  of  five  percent  upon  the 
amount  of  such  taxes  as  a  penalty  against  the  person,  firm  or  corpora- 
tion failing  or  refusing  to  pay  such  taxes  within  two  months  after  same 
begin  to  bear  interest.*'  At  the  date  of  the  passage  of  this  ordinance 
the  annual  tax  for  1899-1900  and  1901,  had  already  been  levied.  Just 
why  the  ordinance  should  refer  to  thfe  taxes  for  1898  as  already  levied, 
and  to  those  of  the  other  three  years  just  mentioned  as  if  yet  to  be 
levied,  we  are  at  a  loss  to  understand.  For  those  years  the  levies  had 
already  been  made,  as  well  as  for  the  year  1898.  But  the  fact  is  that 
this,  the  only  ordinance  imposing  the  liability  for  penalties,  makes  such 
provision  as  to  the  taxes  "to  be  hereafter  levied  for  the  year  1899  and 
subsequent  years,'*  and  makes  no  character  of  provision  for  taxes  then 
already  levied,  except  as  to  the  year  1898.  The  care  with  which  the 
distinction  is  made  between  taxes  already  levied  as  to  the  one  year  and 
those  to  be  thereafter  levied  as  to  the  other  years,  excludes  the  oppor- 
tunity for  assuming  that  this  manner  of  provision  as  to  1899  and  sub- 
sequent years  is  accidental,  even  if  such  assumption  could,  under  less 
forbidding  conditions,  be  invoked  to  support  the  recovery  of  penalties 
on  the  1901  tax. 

So  standing  the  record,  appellant  by  proper  assignments  complains 
of  the  trial  court  charging  him  with  penalties  on  the  taxes  against  his 
property  assessed  by  virtue  of  the  tax  levy  for  1901  made  in  October  of 
that  year,  and  we  are  of  opinion  that  his  contention  must  be  sustained. 
If  necessary  to  support  this  result,  the  rule  demanding  strict  construc- 
tion of  statutes  penal  in  their  nature,  might  be  invoked;  but  we  think 
that  even  if  the  rule  were  the  reverse,  the  conclusion  would  necessarily 
be  the  same.  In  fact,  it  is  one  of  those  cases  where  the  provisions  of 
the  statute  are  so  plain  that  there  is  no  room  for  construction,  other  than 
the  application  of  plain,  unambiguous  and  distinctly  definite  language. 
It  will  hardly  be  contended  that  appellant  is  liable  for  penalty,  unless 
so  made  by  some  ordinance  or  statute,  and  if  there  is  such,  other  than 
the  ordinance  we  have  discussed  and  held  insufficient,  it  has  not  been 
noted  by  us,  nor  called  to  our  attention.  In  fact,  it  is  to  be  observed 
that  in  the  brief  of  appellee  no  attempt  is  made  to  answer  appellant's 
assignments  covering  this  criticism  of  the  judgment,  and  we  can  only 
conclude  that  it  has  impressed  its  coimsel,  as  it  has  the  court.  We  think 
the  judgment  should  be  reformed  so  as  to  relieve  appellant  from  liability 
for  the  penalty  upon  the  1901  taxes,  and  it  will  be  so  ordered. 

As  to  the  interest,  section  42  of  the  charter  of  itself  creates  the  lia- 
bility therefor,  and  no  ordinance  was  neceBsary  to  make  operative  that 
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provision.    We  accordingly  hold  appellant's  objection  to  his  liability  for 
interest  not  well  taken. 

In  what  is  said  above  we  have  not  overlooked  the  so-called  validating 
ordinance  passed  August  3^  1903,  pleaded  and  introduced  in  evidence  by 
appellee.  Having  held  that  the  original  tax  levy  ordinance  for  1901 
was  valid,  there  was,  of  course,  no  room  for  a  second  or  a  validating 
ordinance,  and  it  can  not  be  treated  as  having  properly  levied  a  tax  for 
1901  subsequent  to  the  penalty  ordinance  of  March  17,  1902,  so  as  to 
come  within  the  purview  of  the  latter.  We  are,  moreover,  inclined 
strongly  to  the  view  presented  by  appellant  that  no  power  would  exist 
in  1903  to  levy  a  tax  for  1901,  even  if  the  prior  levy  for  that  year  was 
wholly  invalid,  but  it  is  unnecessary  to  now  so  deciae. 

The  judgment  rendered  was  for"  a  total  of  $14,145.68.  In  appor- 
tioning this  amount  so  as  to  foreclose  the  lien  against  the  separate  par- 
cels of  property  the  judgment,  as  it  appears  in  the  transcript,  places 
$3,131.89  against  lot  No.  10,  and  tlie  east  one-third  of  lot  No.  11,  in 
block  No.  68  of  the  city  of  Austin,  and  adding  together  the  several 
amounts  when  so  apportioned  and  separated,  we  find  a  total  largely  in 
excess  of  the  total  amount  of  the  judgment.  Appellee,  as  well  as  ap- 
pellant, says  the  item  mentioned  should  have  been  $331.89,  instead  of 
$3,131.89,  and  appellee  offers  to  remit  accordingly.  There  is  probably 
sufficient  evidence  before  us  to  enable  us  to  ascertain  that  the  $331.89 
is  what  the  judgment  was  really  rendered  for;  but  as  the  offer  to  remit 
relieves  the  question  of  any  embarrassment,  the  judgment  will  be  fur- 
ther reformed  in  that  respect. 

As  reformed,  the  judgment  should  be  affirmed,  and  all  costs  of  this 
court  taxed  against  appellee. 

Reformed  and  Affirmed, 

Writ  of  error  refused. 


Galveston,  Harrisburg  and  San  Antonio  Railway  Company  v. 
George  C.  King. 

Decided  January  24,  1906. 

1 . — ^Negligence — ^Pleading — Charge. 

Charge  (submitting  issue  of  negligence  in  action  by  a  conductor  thrown 
from  his  caboose  by  sudden  setting  of  air  brakes  caused  by  the  train  parting) 
compared  with  the  pleadings  and  held  to  properly  submit  the  issue  there 
presented. 

2. — Charge — ^Aunmlng  Facts. 

Charge  considered  and  held  not  to  assume  the  fact  that  plaintiff  was 
thrown  down  by  a  sudden  stopping  of  the  train,  but  to  leave  such  fact  to  the 
jury.    Held  also,  that  fact,  being  undisputed,  might  properly  have  been  assumed. 

3. — ^Negligence — ^Vnusnal  Result. 

A  charge  which  permitted  recovery  only  on  proof  that  the  injury  was  caused 
by  negligence  of  defendant  producing  a  sudden  stopping  of  the  train  was  not 
erroneous  in  failing  to  require  the  jury  to  find  that  the  stop  was  unusual  under 
the  circumstances. 

Vol.  XLI.  Civil— eg. 
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4. — ^Damages — ^Personal  Injnxy. 

Evidence  in  case  of  a  railway  conductor,  39  years  old,  and  earning  $160 
per  month,  who  had  received  painful  injuries  and  permanent  disablement,  con- 
sidered and  held  to  support  a  recovery  of  $18,000. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
Edward  Dwyer. 

Newton  &  Ward,  W.  B.  Teagarden  and  Baker,  Bott,  Parker  &  Gar- 
wood, for  appellant. — The  court  in  its  charge  should  only  submit  to  the 
jury  the  acts  of  negligence  alleged  in  the  petition.  It  is  reversible  error 
to  submit  other  or  different  acts  of  negligence  in  the  charge  than  those 
alleged  in  the  pleadings.  Johnson  v.  Galveston,  H.  &  N.  Ey.  Co.,  66 
S.  W.  Rep.,  908;  Gulf,  C.  &  S.  F.  By.  v.  Vieno,  7  Texas  Civ.  App.,  360; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Vance,  41  S.  W.  Rep.,  168. 

The  charge  of  the  court  was  erroneous  and  permitted  the  plaintiff  to 
have  a  double  recovery  for  his  damages,  in  this,  that  the  first  part  of 
the  charge  instructed  the  jury  to  allow  the  plaintiff  full  compensation 
for  the  injuries  sustained  and  further  instructed  them  that  in  estimating 
the  damages  they  should  take  into  consideration  the  mental  and  physi- 
cal pain  suffered,  and  then  it  instructed  the  jury  that  if  they  believed 
that  if  the  injuries  were  permanent  and  would  disable  the  plaintiff  to 
earn  money  in  the  future,  that  then  the  jury  should  allow  him  fair  com- 
pensation for  diminished  capacity  to  labor  and  earn  money  in  the  fu- 
ture; that  the  damages  which  the  jury  were  allowed  to  award  for  di- 
minished capacity  were  necessarily  embraced  and  included  in  that  part 
of  the  charge  which  instructed  the  jury  to  give  full  compensation  for 
the  injuries  sustained  and  by  not  telling  the  jury  that  they  might  take 
into  consideration,  in  allowing  damages,  the  diminished  capacity  to 
labor  and  earn  money  like  the  charge  did  as  to  compensation  for  mental 
and  physical  pain  suffered,  the  charge  authorized  a  double  recovery  as 
to  the  compensation  for  diminished  capacity  to  labor  and  earn  money 
in  the  future  and  was  therefore  erroneous. 

The  court  erred  in  overruling  defendant's  motion  for  a  new  trial, 
because  the  verdict  and  judgment  are  contrary  to  law  and  against  the 
overwhelming  weight  of  the  facts,  in  this,  they  are  grossly  and  uncon- 
scionably and  palpably  excessive  and  manifest  passion,  prejudice  and 
improper  motives  on  the  part  of  the  jury.  San  Aiitonio  &  A.  P.  Ry.  Co. 
V.  Connell,  66  S.  W.  Rep.,  246. 

Perry  J.  Lewis  and  H,  C,  Carter,  for  appellee. 

PLY,  Associate  Justice. — Appellee  sued  for  damages,  arising  from 
personal  injuries,  and  obtained  a  judgment  for  the  sum  of  $18,000. 
We  find  that  appellee  was  injured  through  the  negligence  of  appellant 
by  a  defect  in  the  drawhead  of  a  car,  by  reason  of  which  the  train  on 
which  appellee  was  riding  came  asunder  and  the  sundered  cars  were 
stopped  with  such  violence  that  appellee  was  thrown  from  the  cupola 
to  the  fioor  of  the  caboose.  Other  facts  are  found  to  exist  in  connection 
with  a  discussion  of  the  fifth  assignment  of  error. 

The  first,  second  and  third  assignments  present  as  errors  matters  in 
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the  first  paragraph  of  the  charge  of  the  court.  The  first  error  presented 
is  that  the  court  did  not  submit  to  the  jury  the  issue  of  negligence  alleged 
in  the  petition.  The  petition  set  forth  that  appellee  was  a  conductor  on 
a  freight  train  belonging  to  appellant;  that  as  the  train  was  leaving 
Eagle  Lake,  on  the  night  of  June  20,  1903,  going  east,  the  drawhead 
or  drawbar,  or  that  part  of  the  coupling  apparatus  which  was  fastened 
in  the  body  or  timbers  of  the  car  near  the  engine,  pulled  out,  and  the 
air  was  thereby  set  on  the  rear  part  of  the  train,  and  it  was  brought  to 
a  sudden,  violent,  and  unusual  stop;  and  that  appellee,  who  was  in  the 
act  of  ascending  to  the  cupola  of  the  caboose,  was  hurled  violently  to 
the  floor  of  the  caboose  and  injured.  The  court  instructed  the  jury  that 
if  they  believe  appellee  was  a  conductor  and  on  a  freight  train  that  was 
leaving  Eagle  Lake,  and  that  the  drawbar  on  one  of  the  cars  near  the 
engine  pulled  out,  and  that  the  pulling  out  of  the  drawbar  set  the  air 
on  the  rear  part  of  the  train,  and  it  was  thereby  brought  to  a  sudden  and 
violent  stop,  and  that  appellee  was  at  that  time  in  the  act  of  ascending 
to  the  cupola  of  the  caboose,  and  was  thrown  forward  and  injured  as 
alleged  in  the  petition,  etc.,  then  the  jury  should  find  for  appellee.  We 
do  not  see  any  variance  between  the  issues  raised  by  the  petition  and 
those  presented  to  the  jury  by  the  court.  The  second  objection  is  that 
the  court  assumed  that  appellee  was  hurled  to  the  floor,  and  that  objec- 
tion is  not  supported  by  the  record.  It  might,  without  error,  have  as- 
sumed that  fact  as  the  evidence  on  that  point  was  uncontradicted. 

Another  objection  is  that  the  court  authorized  a  recovery  by  appellee, 
if  the  rear  end  of  the  train  was  brought  to  a  sudden  and  violent  stop, 
regardless  of  whether  the  stop  was  an  unusual  one  under  the  circum- 
stances. The  court  made  the  liability  hinge  on  proof  that  the  sudden 
and  violent  stop  was  produced  by  the  negligence  of  appellant,  and  proof 
of  such  negligence  was  sufficient  whether  such  negligence  usually  pro- 
duced such  results  or  not.  The  charge  on  the  measure  of  damages  is 
attacked  on  the  ground  that  it  permits  a  double  recover)^  The  charge 
is  one  in  its  substantial  features  often  approved  by  the  Appellate  Courts. 
It  does  not  authorize  a  double  recovery  of  damages,  and  could  n»t  have 
misled  a  jury. 

The  fifth  assignment  is  made  the  medium  through  which  it  is  urged 
that  "the  verdict  and  judgment  are  contrary  to  law,  and  against  the 
overwhelming  weight  of  facts,  in  this,  they  are  grossly  and  uncon- 
scionably and  palpably  excessive,  and  manifest  passion,  perjudice,  and 
improper  motive  on  the  part  of  the  jury,  in  this,  that  the  overwhelming 
weight  of  the  facts  showed  that  at  the  time  of  the  accident,  plaintiff 
received  nothing  more  than  temporary  and  comparatively  slight  injuries 
from  which  he  entirely  recovered  in  a  few  weeks,  and  it  is  also  palpably 
plain  from  the  evidence  that  plaintiff  did  not  sustain  any  serious  or  per- 
manent injuries,  and  that  he  is  not  now  suffering  from  any  i)ermanent 
injuries,  but  is  guilty  of  fraud  and  deceit  and  malingering."  We  gain' 
from  this  long  proposition  that  the  only  ground  of  complaint  against 
the  verdict  is  that  it  is  excessive,  and  a  review  of  the  testimony  offered 
by  appellee  on  the  effects  of  the  injury  will  be  made.  Appellee  testified 
that  he  was  bom  in  April,  1864,  and  was  hurt  on  June  20,  1903,  and 
consequently  was  39  years  old  at  that  time.  His  average  wages  were 
$150  a  month.    At  the  time  the  accident  occurred  appellee  was  ascending 
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to  the  cupola  of  the  caboose,  when  the  drawhead  of  a  car  pulled  out  at 
a  point  near  the  engine,  and  the  air  was  thereby  thrown  on  about  50 
freight  cars,  that  had  become  disconnected  from  the  engine,  with  such 
violence  that  appellee,  who  was  6  or  7  feet  from  the  floor  was  thrown 
with  great  violence  to  the  floor  at  the  end  of  the  car,  a  distance  of  15 
feet.  His  head  struck  the  end  of  the  car,  and  he  was  unconscious  for 
10  or  15  minutes.  He  was  confined  for  four  months  to  his  bed  and  it 
was  seven  or  eight  months  before  he  could  walk  out  of  the  house.  One 
of  his  shoulders  was  knocked  down  so  that  it  is  two  or  three  inches 
lower  than  the  other,  and  he  can  not  lift  anything  with  that  arm,  and 
he  constantly  suffers  with  pain  in  the  left  side.  His  hearing  has  been 
greatly  affected,  and  blood  flowed  from  his  ears  for  three  or  four  months. 
He  suffers  greatly  with  nervousness  and  rests  poorly  at  night.  He  is 
unable  to  walk  for  any  great  distance,  and  has  heart  trouble,  and  has 
no  strength  in  the  right  side  and  arm.  It  was  shown  by  physicians  that 
appellee's  pulse  and  heart  rate  and  temperature  were  abnormal,  that  the 
spine  had  been  fractured,  that  there  was  bleeding  from  the  left  ear  and 
that  his  blood  circulation  is  bad,  and  that  he  is  permanently  disabled 
and  will  always  suffer.  That  there  is  partial  paralysis  of  the  muscles 
of  the  right  arm,  and  his  bladder  is  in  a  deranged  condition.  There 
was  also  evidence  as  to  adhesions  of  the  colon  and  spleen  to  each 
other  and  to  the  side.  Dr.  Morse,  a  specialist  in  eye  and  ear  treat- 
ment, testified  to  the  impaired  condition  of  appellee's  hearing.  It 
was  shown  that  appellee  was  a  strong,  healthy  man,  in  full  posses- 
sion of  all  his  senses  before  the  accident.  We  can  not,  in  view  of 
the  foregoing  testimony,  hold  that  the  verdict  is  excessive.  If  as  stated 
by  appellants,  plaintiffs  in  trial  courts  are  permitted  to  argue  to  juries 
that  they  should  render  verdicts  "for  the  very  highest  amounts'*  and 
that  the  courts  can  correct  any  excess,  and  especially  if  it  was  so 
argued  in  this  case,  such  argument  should  be  made  the  subject  of 
bills  of  exception  and  the  Appellate  Court  would  find  a  way  to  pro- 
tect appellants  from  the  effect  of  such  arguments.  There  is  nothing 
in  thi9  case  that  shows  that  such  an  argument  was  mtfde.  The  judgment 
is  afBrmed. 

Afflrtned. 
Writ  of  error  refused. 


Alford  Brothers  and  Whitesides,  Roster  Lumber  Company  and 
Mrs.  it.  C.  Hooper  v.  M.  E.  Williams  et  al. 

Decided  January  26,   1906. 

1. — Joinder  of  Party  Defendant. 

Plaintiffs'  suit  being  for  the  contract  price  of  timber  cut  from  land,  it  was 
proper  to  make  any  one  claiming  an  interest  in  said  timber  a  party  defendant. 

2. — Joinder  of  Causes  of  Action. 

In  a  suit  for  the  contract  price  of  timber  cut  from  land,  it  was  proper  to 
Join  one  who  was  asserting  claim  to  part  of  the  land  and  have  the  title  to  the 
land  adjudicated. 


1906.]  Alford  Bros.  v.  Williams.  437 

8. — statute  of  Vrauds. 

Even  if  a  sale  of  growing  timber  is  a  contract  for  sale  of  real  estate,  the 
defendants  having  appropriated  the  timber  under  an  oral  contract  could  not 
defeat  plaintiffs'  suit  for  its  value  by  pleading  the  statute  of  frauds. 

4.--Title— Pleading. 

Plaintiffs  plead  title  boj;h  by  regular  chain  from  the  sovereignty  of  the 
soil,  and  by  limitation.  They  could  therefore  prove  title  by  either  or  both 
methods. 

5. — ^Title  by  Limitation — Separate  Property — ^When. 

When  adverse  possession  of  land  is  begun  by  the  wife  before  marriage,  the 
title  which  ripened  by  limitation  after  marriage  is  hers,  and  the  land  her  sep- 
arate property. 

6. — ^Transfer  of  Land  Certificate — Title. 

The  transfer  in  writing  of  a  land  certificate  after  it  has  been  located  is  in 
equity  a  conveyance  of  the  land. 

7. — Same. 

Possession  of  an  unlocated  land  certificate  is  prima  facie  evidence  of  owner- 
ship. 

8. — Community  Debt — Payment  by  Wife. 

Where  at  the  time  a  community  debt  is  made  the  wife  agrees  that  her 
separate  property  may  be  applied  to  its  payment,  she  cannot  afterwards  recover 
the  money  so  applied. 

Appeal  from  the  District  Court  of  Panola  County.  Tried  below  before 
Hon.  E.  B.  Levy. 

Walker  &  Chamness  and  D,  M.  Short  &  Sons,  for  appellants. — If  a 
plaintiff  would  join  different  parties  as  codefendants  in  his  suit,  he  must 
show  by  proper  allegations  that  all  parties  whom  he  would  make  de- 
fendants are  interested  in  his  cause  of  action ;  and  if  there  are  different 
phases  to  his  cause  of  action,  he  must  show  a  privity  between  the  differ- 
ent defendants.  He  can  not  sue  different  parties  on  different  causes  of 
action  and  join  them  in  the  same  suit,  unless  there  is  a  privity  among 
the  defendants. 

In  trespass  to  try  title  when  one  elects  to  prove  title  specially,  he  must 
be  held  to  prove  his  title  strictly  as  plead. 

The  title  to  all  real  estate  acquired  by  limitation  by  either  spouse 
during  marriage  is  community  property,  that  is  to  say:  Should  any 
person  occupy  a  piece  of  land  with  the  intent  of  acquiring  title  to  the 
same  by  limitation,  and  should  such  person  marry  before  the  said  title 
is  perfected  by  limitation,  and  should  the  said  land  be  occupied  after 
marriage  a  sulEcient  length  of  time  to  perfect  the  title  by  limitation, 
the  joint  occupancy  of  the  said  land  makes  the  same  community  prop- 
erty. 

When  a  conveyance  is  made  to  a  married  womto,  unless  the  said 
conveyance  stipulates  that  the  lands  are  for  her  separate  use  and  benefit, 
the  lands  are  presumed  to  be  community  property ;  and  the  husband,  by 
his  separate  conveyance,  can  convey  the  title  to  the  same  to  a  third 
party,  unless  such  third  party  knows  that  said  lands  are  the  separate 
property  of  the  wife. 

When  a  land  certificate  has  been  located  and  the  land  surveyed  and 
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the  land  thu8  becoming  segregated  from  the  public  domain,  a  sale  of 
the  land  certificate  by  virtue  of  which  the  said  lands  were  located  does 
not  convey  the  title  to  the  land  previously  located. 

A  promise  of  marriage  is  no  valid  consideration  for  the  conveyance  of 
real  estate  from  a  man  to  a  woman. 

//.  N.  Nchon,  for  appellees. — Mrs.  Hooper  was  not  only  a  proper  but 
a  necessarv  partv  to  this  suit.  Henderson  v.  Terry,  62  Texas,  281; 
Black  V.  Black,  62  Texas,  296. 

When  one  takes  benefits  under  a  contract  he  will  not  be  allowed  to 
say  that  the  contract  was  not  valid.  Central  Texas  Mfg.  &  L.  Co.  v. 
Weems,  73  Texas,  252;  Spann  v.  Cochran,  63  Texas,  240;  Brewer  v. 
Wall,  23  Texas,  585;  Allison  v.  Shillings,  27  Texas,  450;  Castleman  v. 
Sherry,  42  Texas,  59 ;  Ponce  v.  McWharter,  50  Texas,  563. 

All  property  owned  or  claimed  by  the  wife  before  marriage  shall  be 
her  separate  propertv.  Savles'  Civil  Statutes,  art.  2967;  Welder  v. 
Lambert,  91  Texas,  524 ;  Texas  &  N.  0.  Rv.  Co.  v.  Speight,  59  S.  W. 
Rep.,  572. 

The  sale  of  a  land  certificate,  or  a  part  thereof  designating  what  part, 
after  the  location  of  the  certificate,  conveys  an  equitable  title  to  the 
land  or  in  the  land.  Hearne  v.  Gillett,  62  Texas,  25 ;  Tevis  v.  Collier, 
84  Texas,  642 ;  Thompson  v.  I^ngdon,  87  Texas,  259 ;  Hume  v.  Ware, 
87  Texas,  383.  Description :  Curdy  v.  StafTord,  88  Texas,  123 ;  Bitner 
V.  New  York  &  Texas  Land  Co.,  67  Texas,  342;  Robertson  v.  DuBose, 
76  Texas,  1. 

The  wife^s  separate  propertv  can  not  be  taken  to  pay  the  husband's 
debt.  Read  v.  Allen,  56  Texas,  176;  McGee  v.  Wliite,  23  Texas,  180; 
Haynes  v.  Stoval,  23  Texas,  625;  Harris  v.  Williams,  44  Texas,  124; 
Kempner  v.  Conner,  73  Texas,  196;  Coleman  v.  First  National  Bank, 
17  Texas  Civ.  App.,  138;  Warren  v.  Smith,  44  Texas,  245. 

A  sale  of  a  land  certificate  after  it  has  been  located,  or  a  part  thereof, 
conveys  an  equitable  title  to  the  land  and  especially  when  the  conveyance 
shows  where  the  land  is  located.  Tevis  v.  Collier,  84  Texas,  642 ;  Thomp- 
son V.  Langdon,  87  Texas,  259 ;  Hume  v.  Ware,  87  Texas,  383 ;  West  v. 
Loeb,  42  S.  W.  Rep.,  613. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  the 
appellee,  M.  E.  Williams,  joined  by  her  husband  N.  C.  Williams,  against 
the  appellants,  Alford  Bros.  &  Whiteside  and  Roster  Lumber  Company, 
to  recover  damages  for  the  alleged  breach  of  a  contract  for  the  sale  of 
timber  upon  a  tract  of  640  acres  of  land  in  Panola  County,  alleged  to  be 
the  separate  property  of  Mrs.  Williams.  The  appellant,  Mrs.  II.  C. 
Hooper,  was  made  a  party  defendant  under  allegations  charging  that 
she  was  asserting  claim  to  a  portion  of  the  land,  and  on  account  of 
said  claim  the.  other  defendants  refused  to  pay  plaintiff  for  the  timber 
cut  by  them  on  said  land  under  their  contract  with  her. 

Plaintiff  pleaded  a  record  title,  and  also  title  by  limitation,  to  all 
of  the  land,  and  prayed  for  recovery  against  Mrs.  Hooper  of  the  title 
and  possession  of  the  part  claimed  by  her,  and  removal  of  the  cloud 
upon  the  title  caused  by  her  pretended  claim. 

For  cause  of  action  against  the  first  named  defendants  the  petition 
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alleges  in  substance  that  on  Xovember  11,  1895,  plaintiff  sold  to  the 
Timpson  Hardwood  Lumber  Company  all  of  the  pine  and  hardwood 
timber  upon  640  acres  of  land  on  the  William  McFadden  survey  in 
Jasper  County,  except  the  post-oak  and  walnut  timber;  that  subse- 
quently, by  an  oral  agreement,  they  released  the  Timpson  Company  from 
said  contract  and  accepted  in  its  stead  the  defendants  Alford  Bros.  & 
Whiteside  and  Roster  Lumber  Company,  who  agreed  to  fulfill  and  carr}' 
out  all  of  the  obligations  imposed  by  said  contract  upon  the  Timpson 
Company ;  that  in  pursuance  of  this  agreement  said  defendants  entered 
upon  the  land  and  cut  therefrom  large  quantities  of  pine  timber,  but 
refused  to  cut  any  of  the  hardwood  timber;  that  said  defendants  have 
failed  to  pay  them  for  all  of  the  pine  timber  so  cut,  and  that  by  reason 
of  the  fact  that  the  pine  timber  has  been  all  cut  from  the  land  there 
is  now  no  market  for  the  hardwood  left  thereon.  The  contract  price 
of  the  timber  is  alleged  to  be  fifty  cents  per  thousand  feet,  and  recovery 
is  asked  for  the  agreed  value  of  the  pine  timber  cut  by  defendants  and 
for  which  plaintiffs  have  not  been  paid,  and  for  the  difference  between 
the  contract  price  of  the  hardwood  timber  and  its  value  as  left  upon 
the  land  after  the  pine  had  been  cut,  the  aggregate  amount  claimed 
being  $776. 

The  defendants  filed  separate  answers  containing  general  and  special 
exceptions  and  general  denial,  the  nature  of  which  special  exceptions, 
so  far  as  necessary  to  the  understanding  of  the  questions  presented  by 
this  appeal,  will  be  hereinafter  disclosed. 

The  defendants  Alford  Bros.  &  Whiteside  and  Boster  Lumber  Com- 
pany also  pleaded  specially  that  the  contract  sued  on  was  a  sale  of  real 
estate  and  was  unenforceable  because  not  in  writing;  that  plaintiffs 
violated  any  contract  that  may  have  existed  between  them  and  said  de- 
fendants in  regard  to  the  uncut  timber  by  selling  it  to  other  parties, 
and  are  therefore  estopped  from  claiming  anything  from  these  defend- 
ants for  failing  to  cut  said  timber.  They  also  pleaded  payment  and  set- 
tlement in  full  of  all  amounts  due  plaintiffs  for  the  pine  timber  cut  upon 
the  land  except  that  cut  upon  the  124  acres  claimed  by  Mrs.  Hooper, 
and  as  to  this  it  is  averred  that  plaintiffs  are  estopped  from  claiming 
anything  from  said  defendants  because  they,  the  plaintiffs,  stood  by 
and  permitted  the  defendants  to  pay  Mrs.  Hooper  for  said  timber  and 
did  not  inform  them  of  their  claim  to  said  land. 

In  reply  to  this  answer  plaintiffs  filed  a  supplemental  petition  con- 
taining general  and  special  exceptions  and  a  special  plea  in  which  they 
allege  that  the  640  acres  of  land  was  the  separate  property  of  Mrs.  Wil- 
liams and  that  the  payment  and  settlement  pleaded  by  defendants  is 
not  binding  upon  said  plaintiff  because  in  said  settlement  defendants 
were  allowed  a  credit  for  $725  due  by  N.  C.  Williams  for  merchandise 
purchased  from  defendants,  and  that  Mre.  Williams  did  not  consent 
that  the  money  due  her  for  said  timber,  which  was  her  separate  prop- 
erty, should  be  applied  to  the  payment  of  said  account. 

All  exceptions  were  overruled,  and  the  case  was  tried  by  a  jury  on 
special  issues. 

Upon  the  findings  of  the  jury  supplemented  by  findings  of  the  trial 
court  judgment  was  rendered  in  favor  of  plaintiffs  against  the  defend- 
ants, Alford  Bros.  &  Whiteside  and  Boster  Lumber  Company,  for  $255 
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and  against  Mrs.  Hooper  for  102  acres  of  the  124  acres  of  land  claimed 
by  her,  and  in  her  favor  for  the  remaining  22  acres  of  said  land.  From 
the  judgment  all  of  the  defendants  have  appealed. 

The  record  discloses  the  following  facts,  most  of  which  are  embodied 
in  the  answers  of  the  jury  to  the  questions  submitted  to  them,  and 
in  the  findings  of  fact  filed  by  the  trial  court. 

The  640  acres  of  land,  of  which  the  land  in  controversy  is  a  part, 
was  patented  by  the  State  of  Texas  to  the  heirs  of  William  McFadden 
on  October  23,  1871.  The  certificate,  by  virtue  of  which  the  land 
was  patented,  was  transferred  by  the  heirs  of  McFadden  to  Chas.  Lewis 
on  August  30,  1856,  and  was  transferred  by  Lewis  to  J.  W.  Flanagan 
December  7,  1857. 

The  certificate  was  located  and  the  land  surveyed  and  field  notes  re- 
turned to  the  Land  Office  in  1860.  On  May  28,  1867,  N.  C.  Williams, 
in  consideration  of  a  promise  of  marriage,  conveyed  this  land  to  M.  E. 
Segar,  who  is  now  the  plaintiff,  Mrs.  M.  E.  Williams,  she  having  mar- 
ried Williams  shortly  after  the  land  was  conveyed  to  her.  .  On  December 
21,  1867,  J.  W.  Flanagan  conveyed  609  acres  of  said  land  to  M.  E. 
Williams  for  a  recited  consideration  of  one  dollar.  N".  C.  Williams  tes- 
tified that  he  had  purchased  the  land  from  Flanagan  prior  to  the  time 
he  conveyed  it  to  Miss  Segar,  but  did  not  receive  any  written  transfer, 
and  that  after  his  marriage  to  Miss  Segar,  she  being  dissatisfied  with 
the  state  of  title,  he  procured  for  her  the  deed  from  Flanagan  before 
mentioned,  which  was  executed  in  confirmation  of  the  previous  verbal 
sale  to  him.  Mrs.  Williams  began  to  assert  claim  to  the  land  immediate- 
ly after  it  was  conveyed  to  her  by  N.  C.  Williams,  and  after  her  marriage 
she  and  her  husband  improved  a  part  of,  and  have  been  in  actual  pos- 
session of  the  part  so  improved  since  1873.  The  testator  of  the  de- 
fendant, Mrs.  Hooper,  was  in  possession  of  the  102  acre  tract  in  con- 
troversy at  the  time  plaintiffs  sold  the  timber  thereon  to  defendants, 
Alford  Bros.  &  Whiteside  and  Roster  Lumber  Company,  and  plaintiffs 
knew  at  that  time  that  he  was  claiming  the  land.  The  last  named  de- 
fendants did  not  assume  the  contract  of  the  Timpson  Company  with 
plaintiffs,  but  with  the  consent  of  that  company  they  purchased  from 
plaintiffs  the  pine  timber  on  the  land  and  agreed  to  pay  therefor  the  sum 
of  fifty  cents  per  thousand  feet.  The  value  of  the  timber  cut  by  them 
on  the  land  was  $1,085.21.  Of  this  amount  $250  was  the  value  of  that 
cut  from  the  102  acre  tract.  They  paid  plaintiff  for  the  timber  cut 
from  the  balance  of  the  land  except  $50  worth  which  was  taken  from 
the  22  acres  that  were  adjudged  to  the  defendant  Hooper.  In  making 
their  settlement  with  plaintiff  they  allowed  credit  for  the  merchandise 
account  of  $725.  The  trial  court  finds  that  Mrs.  Williams,  when  this 
account  was  made,  agreed  that  it  should  be  paid  out  of  the  proceeds  of 
the  sale  of  the  timber,  and  this  finding  is  sustained  by  the  evidence. 
Hooper  demanded  and  received  from  the  other  defendants  pay  for  the 
timber  cut  from  the  102  acre  tract,  and  the  evidence  shows  that  N".  C. 
Williams  knew  that  said  defendants  were  paying  Hooper  for  this  tim- 
ber, and  that  he  made  no  protest  or  objection,  but  there  is  no  evidence 
that  Mrs.  Williams  knew  of  these  facts. 

Mrs.  Hooper  showed  title  under  a  deed  from  plaintiffs  to  B.  C. 
Sogar  to  70  acres  of  the  survey,  and  22  acres  of  the  124  acres  was 
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shown  to  be  included  in  the  boundaries  of  the  70  acre  tract,  and  she 
recovered  judgment  for  same.  She  also  showed  chain  of  title  from  one 
Kellog  Strong  to  her  testator  to  the  102  acres,  but  no  title  was  shown 
in. Strong.  She  offered  a  deed  from  N.  C.  and  M.  E.  Williams  to  Strong, 
dated  June  31,  1879,  conveying  this  102  acres,  but  it  was  not  considered 
as  evidence  of  title  by  the  trial  court  because  not  properly  acknowledged 
by  Mrs.  Williams. 

The  first  assignment  of  error  assails  the  ruling  of  the  trial  court  in 
refusing  to  sustain  defendants'  exceptions  to  the  petition  on  the  ground 
that  there  is  a  misjoinder  of  parties  and  of  causes  of  action,  and  that 
the  alleged  contract  by  which  defendants  agreed  to  take  and  pay  for 
the  timber  upon  plaintiffs'  land  was  a  contract  for  the  sale  of  real 
estate,  and  not  being  in  writing  was  contrary  to  the  statute  of  frauds  and 
unenforceable. 

We  think  neither  of  these  objections  to  the  petition  are  tenable.  The 
subject  matter  of  plaintiffs'  suit  against  Alford  Bros.  &  Whiteside  and 
Hoster  Lumber  Company  being  the  value  of  the  timber  taken  by  them 
under  the  alleged  contract,  it  was  proper  to  make  anyone  claiming  an  in- 
terest in  said  timber  a  party  defendant.  The  alleged  claim  of  Mrs. 
Hooper  to  the  timber  grew  out  of  her  claim  to  the  land,  and  in  order  to 
determine  plaintiffs'  right  to  recover  the  value  of  the  timber  they  were 
required  to  show  title  to  the  land  as  against  her,  and  consequently 
there  was  no  misjoinder  of  causes  of  action. 

If  it  be  conceded  for  the  sake  of  argument  that  a  contract  for  the 
sale  of  growing  timber  is  a  contract  for  the  sale  of  real  estate  and 
within  the  purview  of  the  statute  of  frauds,  the  defendants  having, 
under  their  oral  agreement,  cut  the  timber  and  appropriated  it  to  their 
own  use,  can  not  set  up  in  defense  of  plaintiffs'  suit  for  the  value  of 
the  timber  that  the  contract  under  which  they  obtained  it  was  contrary 
to  the  statute  requiring  such  contract  to  be  in  writing. 

There  is  no  merit  in  the  second  assignment  which  complains  of  the 
ruling  of  the  trial  court  in  refusing  to  sustain  defendants'  objection  to 
the  introduction  in  evidence  by  plaintiffs  of  a  transfer  of  the  land 
certificate  from  the  heirs  of  McFadden  to  Charles  Lewis.  The  ground 
of  their  objection  presented  in  the  brief  is  that  plaintiffs  having  pleaded 
a  limitation  title  could  not  show  title  in  any  other  way.  The  petition 
alleges  title  in  plaintiffs  by  a  regular  chain  from  the  sovereignty  of  the 
soil  and  sets  out  each  link  in  the  chain,  and  in  addition  to  this  alleges 
title  under  the  several  statutes  of  limitation.  Under  these  allegations 
it  goes  without  saying  that  they  could  show  either  or  both  of  the  titles 
pleaded. 

The  third  assignment  complains  of  the  finding  of  the  trial  court  that 
the  land  was  the  separate  property  of  Mrs.  Williams.  The  contention 
under  this  assignment  is  that  the  only  title  shown  in  Mrs.  Williams  was 
by  limitation,  and  this  title  having  been  perfected  after  her  marriage 
the  land  thereby  became  community  property. 

In  the  case  of  Texas,  N.  0.  Ry.  Co.  v.  Speight,  69  S.  W.  Bep.,  572, 
we  held  that  the  adverse  possession  of  the  wife  having  begun  before  her 
marriage,  the  title  which  ripened  by  limitation  after  marriage  was  hers, 
and  the  land  thus  acquired  her  separate  property.  Upon  a  writ  of  error 
to  the  Supreme  Court  our  decision  was  reversed,  but  not  upon  this  point. 
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that  couit  holding  that  limitation  was  not  shown,  and  expressly  stat- 
ing in  its  opinion  that  it  was  .not  necessary  to  decide  whether  had  limi- 
tation been  shown  the  land  would  have  been  the  property  of  the  wife. 
We  think  our  conclusion  in  that  case,  above  stated,  is  sound  and  is 
supported  by  autliority. 

The  general  principle  tliat  a  title  when  perfected  relates  back  and 
takes  effect  from  the  time  of  its  origin,  and  its  status  as  separate  or  com- 
munity is  determined  by  the  character  of  the  right  in  which  it  had  its 
inception,  is  established  by  the  cases  of  Manchaca  v.  Fields,  62  Texas, 
135;  Welder  v.  Lambert,  91  Texas,  510. 

In  the  present  case  the  land  was  conveyed  to  Mrs.  Williams  before  her 
marriage  and  she  at  once  began  her  assertion  of  ownership,  and  she  and 
her  husband  took  and  held  adverse  possession  of  the  land  under  that 
deed  and  the  deed  to  her  from  Flanagan  for  a  sufficient  time  to  perfect 
title  by  limitation.  We  think  the  trial  court  was  correct  in  holding 
that  the  property  thus  acquired  was  Mrs.  Williams'  separate  property. 

We  are  further  of  the  opinion  that  Mrs.  Williams  acquired  an  equitable 
title  to  the  land  through  the  transfer  to  her  by  Flanagan  of  the  cer- 
tificate. This  transfer  of  the  certificate  was  in  writing,  and  although 
the  certificate  had  been  previously  located  and  it  was  no  longer  per- 
sonal property  that  could  be  transferred  by  parol,  its  assignments  in 
writing  is  held  in  equity  to  operate  as  a  conveyance  of  the  land.  (Lewis 
V.  Johnson,  68  Texas,  448 ;  Tevis  v.  Collier,  84  Texas,  642 ;  Thompson 
v.  Langdon,  87  Texas,  254;  Hume  v.  Ware,  87  Texas,  383.) 

There  can  be  no  question  that  the  title  acquired  from  Flanagan  was 
for  the  separate  use  of  Mrs.  Williams.  Aside  from  the  question  of 
whether  the  deed,  which  only  recites  a  nominal  consideration  of  $1, 
phould  not  be  regarded  as  a  deed  of  gift,  the  undisputed  evidence  shows 
that  Williams  had  conveyed  the  land  to  Mrs.  Williams  for  a  valuable 
consideration  prior  to  her  marriage,  and  that  he  procured  the  execution 
of  the  transfer  from  Flanagan  in  order  to  perfect  the  title  in  Mrs.  Wil- 
liams. 

From  what  we  have  heretofore  said  as  to  the  applicability  of  the 
statute  of  frauds  to  the  facts  of  this  case,  it  follows  that  there  was  no 
error  in  the  ruling  of  the  trial  court  permitting  the  plaintiff,  N.  C. 
Williams,  to  testify  that  the  defendants,  Alford  Bros.  &  Whiteside  and 
Roster  Lumber  Company,  verbally  agreed  with  him  and  the  Timpson 
Company,  after  he  had,  by  written  transfer,  sold  all  the  timber  on  the 
land  to  the  latter  company,  that  they  would  take  the  pine  timber  and 
pay  him  for  it  at  the  price  specified  in  the  sale  to  the  Timpson  Com- 
pany. As  before  stated,  the  undisputed  evidence  shows  that  these 
defendants  appropriated  the  timber  under  said  agreement  and  they  can 
not  resist  payment  therefore  on  the  ground  that  the  contract  under  which 
they  obtained  it  was  not  enforceable  because  not  in  compliance  with  the 
statute  requiring  such  contracts  to  be  in  writing,  and  the  fourth  assign- 
ment which  predicates  error  upon  the  admission  of  this  evidence  can  not 
be  sustained. 

The  fifth  assignment  complains  of  the  ruling  of  the  court  in  admit- 
ting in  evidence  the  transfer  of  the  certificate  from  Flanagan  to  Mrs. 
Williams,  over  the  objection  of  the  defendants,  that  the  certificate  having 
been  previously  located  its  transfer  did  not  pass  any  title  to  the  land. 
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We  have  disposed  of  the  question  presented  by  this  assignment  in  our 
previous  holding  that  such  transfer  conveyed  an  equitable  title  to  the 
land. 

The  deed  from  N.  C.  Williams  to  Mrs.  Williams  was  admissible  in 
evidence  under  the  plea  of  limitation  for  the  purpose  of  showing  the 
extent  of  her  claim,  and  the  objection  to  its  admission  on  the  ground 
that  no  title  was  shown  in  N.  C.  Williams  was  properly  overruled. 

We  think  the  evidence  showing  that  the  parties  who  transferred  the 
certificate  to  Lewis  were  the  heirs  of  Wm.  McFadden  was  suflScient  to 
render  the  transfer  admissible.  The  undisputed  evidence  shows  that  the 
delivery  of  the  original  certificate  accompanied  the  transfer,  and  that 
it  was  in  the  possession  of  Flanagan  after  he  purchased  from  Lewis. 
At  that  time  it  had  not  been  located  and  title  to  it  could  have  passed 
by  parol.  The  fact  that  the  parties  who  made  the  transfer  as  the  heirs 
of  McFadden  had  possession  of  and  delivered  the  certificate  to  their 
assignee  is  prima  facie  evidence  that  they  were  the  owners  of  said  cer- 
tificate. 

This  disposes  of  all  the  questions  of  law  presented  in  appellant's  brief. 
The  remaining  assignments  assail  various  findings  of  fact  by  the  jury 
and  the  trial  court  on  the  ground  that  they  are  not  supported  by  the 
evidence.  We  have  considered  all  of  these  assignments  and  in  our  opin- 
ion none  of  them  can  be  sustained. 

Appellees  by  cross  assignment  complain  of  the  judgment  of  the  trial 
court  in  allowing  defendants  credit  on  the  amount  due  Mrs.  Williams 
for  her  timber  for  the  merchandise  account  due  them  by  N.  C.  Williams. 
The  evidence  sustains  the  court's  finding  that  Mrs.  Williams  agreed  when 
the  merchandise  account  was  opened  that  defendants  should  be  paid 
therefor  out  of  the  proceeds  of  the  sale  of  the  timber.  Under  this 
agreement  Williams  was  authorized  to  so  apply  said  proceeds,  and  his 
settlement  with  defendants  can  not  be  set  aside  by  his  wife  on  the 
ground  that  the  money  due  for  the  timber  was  her  separate  fund.  Hav- 
ing authorized  her  husband  to  use  it  in  the  purchase  of  the  merchan- 
dise, she  can  not  recover  it  back  from  the  defendants. 

We  have  found  no  error  in  the  judgment  of  the  trial  court  and  it 
is  in  all  things  afiirmed. 

Affirmed. 


R.  J.  Haywood  v.  L.  P.  Scarborough  et  al. 

Decided  January  26,  1906. 

Appointment  of  Receiver — ^Inanfflcient  AUegations. 

In  a  petition  for  injunction  and  appointment  of  a  receiver  plaintiffs  alleged, 
in  substance,  that  they  were  joint  owners  with  defendant  in  certain  real  and 
personal  property,  the  title  to  which  was  in  defendant's  name;  that  defendant 
was  trying  to  dispose  of  the  same;  that  he  was  insolvent;  that  should  he  sell 
the  same  to  an  innocent  purchaser  such  purchaser  would  remove  the  property 
elsewhere,  defendant  would  appropriate  the  proceeds  to  his  own  use,  and  plain- 
tiffs would  suffer  a  total  loss.  The  judge  heard  the  petition  in  chambers, 
granted  the  injunction  and  appointed  a  receiver,  all  without  notice  to  defendant. 
Held,  that  the  appointment  of  a  receiver  without  notice  to  defendant  was  error, 
because  the  petition  did  not  show  that  the  property  in  question  was  in  such 
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''danger  of  being  lost,  removed  or  materially  injured,"  as  is  required  by  the 
statute^  and  because  the  injunction  gave  ample  protection. 

Appeal  from  the  District  Court  of  Jasper  County.  Tried  below  before 
Hon.  W.  B.  Howell. 

Robertson  <&  Whitaker,  for  appellant. — Our  statute  which  provides 
that  a  receiver  may  be  appointed  "in  an  action  by  a  vendor  to  vacate 
a  fraudulent  purchase  of  property,  or  by  a  creditor  to  subject  any  prop- 
erty or  fund  to  his  claim,  or  between  partners  or  others  jointly  owning 
or  interested  in  any  property  or  fund,  on  the  application  of  the  plain- 
tiflE  or  any  party  whose  right  to  or  interest  in  the  property  or  fuiid  or 
the  proceeds  thereof  is  probable,  and  where  it  is  shown  that  the  prop- 
erty or  fund  is  in  danger  of  being  lost,  removed  or  materially  injured," 
is  only  declaratory  of  the  equitable  doctrine  that  a  receiver  will  be 
appointed  when  it  is  necessary  to  save  the  subject  of  litigation  from 
material  injury,  or  preserve  it  from  threatened  destruction.  And  the 
record  in  this  case  does  not  show  such  impending  injury,  but  rather 
shows  that  any  such  injury,  alienation  or  other  disposition  of  the  prop- 
erty in  this  case  was  effectually  prevented  by  the  restraining  order  of 
the  judge.  And  it  was  not  shown  that  there  was  any  revenue  or  income 
from  the  property.  Wherefore  a  receiver  was  wholly  unnecessary.  City 
Nat.  Bank  v.  Dunham,  44  S.  W.  Bep.,  607;  Eogers  v.  Southern  Pine 
Lumber  Co.,  51  S.  W.  Rep.,  32. 

The  court  erred  in  appointing  a  receiver  upon  the  ex  parte  hearing  of 
plaintiffs'  petition  without  notice  to  the  defendant,  and  without  full 
presentation  of  the  facts,  as  this  extraordinary  power  ought  not  to  be 
exercised  in  such  a  manner  as  shown  in  this  case,  except  in  case  of  great 
emergency,  and  none  was  shown  to  exist  in  this  case.  Rogers  v.  Southern 
Pine  Lumber  Co.,  51  S.  W.  Rep.,  33;  Beach  on  Receivers,  sec.  134  et 
seq. ;  Smith  on  Receivers,  sec.  374. 

J,  F.  Lanier,  for  appellees. — A  writ  of  injunction  is  not  erroneously 
granted  by  a  court  in  a  case  where  the  bill  shows,  first,  that  the  appli- 
cant is  entitled  to  the  relief  requested;  and,  second,  that  in  order  to 
give  such  relief,  the  restraint  of  some  act  is  necessary,  whether  or  not 
there  is  also  an  adequate  legal  remedy.  Sec.  1,  art.  2939,  Revised  Civil 
Statutes  of  Texas;  Sumner  v.  Crawford,  91  Texas,  132. 

No  joint  owner  of  property  or  tenant  in  common  has  a  right  to  €3t- 
clusive  possession  of  the  joint  property,  nor  does  the  legal  remedy  by 
sequestration  confer  such  right.    Boone  v.  Knox,  80  Texas,  644. 

Receivers  may  be  appointed  in  an  action  between  partners  or  others 
jointly  owning  or  interested  in  any  property  where  it  is  shown  the  prop- 
erty is  in  danger  of  being  removed  or  materiallv  injured.  Sec.  1,  art. 
1465,  Revised  Civil  Statute  of  Texas, 

The  court  in  appointing  a  receiver  is  invested  with  large  discretion 
as  to  the  necessity,  and  where  there  are  grounds  of  relief  prayed  for 
that  would  authorize  the  appointment,  it  need  not  appear  conclusively 
that  plaintiff  is  entitled  to  recover  'hereon;  it  being  sufficient  that  he 
has  reasonable  expectation  of  obtaining  such  relief.  Houston  Cemetery 
Company  v.  Drew,  36  S.  W.  Rep.,  802. 
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BEESE^  Associate  Justice. — This  is  an  appeal  from  an  order  of 
the  district  judge  in  chambers  appointing  a  receiver  upon  application 
of  appellees,  and  without  notice  to  appellant. 

Appellees,  L.  P.  Scarborough  and  others,  filed  their  petition  in  the 
District  Court  of  Jasper  County  alleging,  in  substance,  that  they  were 
part  owners  with  appellant  Haywood,  of  a  certain  tract  of  land,  and 
also  certain  personal  property  consisting  of  a  brick  machine,  dis- 
integrator, boilers,  engine,  pumps,  oil  pipes,  wheel  scrapers,  steel  scrapers, 
wagons,  mules,  etc.,  all  in  the  possession  of  appellant.  That  appellant 
had  bought  the  property  at  a  trustee's  sale  for  the  joint  account  of  him- 
self and  appellees,  but  had  repudiated  the  trust  and  is  asserting  sole 
ownership  in  himself.  Appellees  prayed  for  injunction,  and  the  ap- 
pointment of  a  receiver,  and  upon  this  prayer,  upon  presentation  of  the 
petition  to  the  district  judge  in  chambers,  an  order  was  made,  without 
notice  to  appellant,  granting  an  injunction  restraining  appellant  from 
selling,  disposing  of,  or  otherwise  interfering  with  the  property  de- 
scribed in  the  petition,  and  from  interfering  with  the  receiver,  in  the 
same  order  appointed,  and  the  rights  of  the  appellees.  By  the  same 
order  a  receiver  was  appointed  with  authority  to  take  care  of  the  prop- 
erty until  the  final  determination  of  the  suit. 

This  being  an  appeal  from  an  order  appointing  a  receiver  (art.  1383, 
Rev.  Stats.)  made  without  notice  to  appellant,  of  necessity  must  be 
presented  here  upon  the  petition  and  the  order  appointing  the  receiver, 
alone.    It  is  contended  by  appellant, 

1.  That  the  allegations  of  the  petition  do  not  authorize  the  appoint- 
ment of  a  receiver. 

2.  That  no  necessity  is  shown  for  such  action  without  notice  to  ap- 
pellant, defendant  in  the  suit. 

The  allegations  of  the  petition  upon  which  the  injunction  was  granted 
and  receiver  appointed  are,  in  substance,  that  appellant  is  trying  to  sell 
and  dispose  of  the  property,  and  should  he  succeed,  threatens  to  and 
will  apply  the  proceeds  to  his  individual  use  and  benefit.  That  he  is 
insolvent  and  unable  to  respond  to  appellees  in  damages  should  he  sell 
said  property  to  an  innocent  purchaser  for  value  without  notice  of  ap- 
pellees' interest  therein  (the  apparent  title  thereof  being  in  appellant), 
which  he  will  do  unless  enjoined  and  restrained  by  this  or  some  other 
court,  and  that  such  purchaser  will  remove  the  property  elsewhere,  and 
appellees  will  suffer  a  total  loss  of  their  interest  in  said  property  if  such 
sale  is  made. 

The  statute  authorizes  the  appointment  of  a  receiver  in  an  action  be- 
tween persons  jointly  owning  or  interested  in  any  property  or  fund, 
on  the  application  of  the  plaintiff,  "where  it  is  shown  that  the  property 
or  fund  is  in  danger  of  being  lost,  removed,  or  materially  injured." 
(Art.  1466(1),  Rev.  Stats.)      - 

It  is  further  provided  that  "in  all  matters  relating  to  the  appointment 
of  receivers,  the  rules  of  equity  shall  govern  where  the  same  are  not  in- 
consistent with  the  provisions  of  this  chapter  and  the  general  laws  of 
this  State.''     (Rev.  Stats.,  art.  1493.) 

The  petition  does  not  disclose  that  the  property  in  question  "is  in 
danger  of  being  lost,  removed  or  materially  injured."  It  is  alleged,  it 
is  true,  that  if  the  appellant  should  sell  the  property  the  purchaser 
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would  remove  it^  and  also  that  if  sold  to  an  innocent  purchaser^  appel- 
lant having  the  legal  title,  appellees'  interest  therein  would  be  lost  to 
them;  but  such  sale  is  effectually  prevented  by  the  injunction  prayed 
for  and  granted^  and  all  danger  of  loss  or  of  removal  is  thus  prevented. 
It  is  clear  that  neither  under  the  particular  provisions  of  the  statute 
referred  to,  nor  the  general  usages  of  equity  was  there  any  necessity  for 
the  appointment  of  the  receiver.  The  writ  of  injunction  operates  as  a 
complete  protection  of  the  rights  of  the  appellees  from  any  of  the  dangers 
actual  or  threatened,  referred  to  in  the  petition. 

If,  under  the  allegations  of  the  petition,  it  had  been  proper  to  appoint 
a  receiver  at  all,  clearly  no  case  is  made  justifying  such  action  without 
notice  to  appellant.  In  order  to  justify  the  appointment  of  a  receiver, 
without  notice  to  the  adverse  party,  not  only  must  a  proper  case  be 
made  for  the  appointment,  but,  in  addition,  the  facts  should  be  dis- 
closed, showing  such  pressing  emergency  and  the  existence  of  such  cir- 
cumstances as  to  render  an  immediate  appointment  without  notice  nec- 
essary for  the  protection  of  the  rights  of  the  applicant.  No  such  emer- 
gency or  necessity  is  disclosed  by  the  petition. 

The  order  appointing  the  receiver  is  set  aside  and  annulled,  and  it 
is  ordered  that  the  receiver  be  discharged  and  the  property  restored  to 
the  possession  of  appellant. 

Reversed. 


Jane  W.  Yarboeough  et  al.  v.  W.  E.  Mayes. 

Decided  January  26,  1906. 

1. — ^Limitation — Charge — ^Ambisrnity — Special  Charge. 

Two  tracts  of  land  were  conveyed  to  defendant  by  the  same  deed.  The 
plaintiffs  claimed  an  interest  in  only  one  of  said  tracts.  In  the  main  charge 
the  court  instructed  the  jury  as  follows:  "Possession  by  one  of  land  improved 
and  enclosed  holds  all  within  his  enclosure;  if  his  possession  is  under  a  deed 
he  has  in  addition  to  his  actual  possession,  constructive  possession  to  the  extent 
of  the  boundaries  indicated  by  his  deed."  At  the  request  of  plaintiffs  the 
court  instructed  the  jury,  in  substance,  that  limitation  would  not  begin  to  run 
against  plaintiffs  until  defendant  took  actual  possession  of  some  part  of  the 
tract  claimed  by  plaintiffs.  Held,  that  the  special  instruction  cured  any  am- 
biguity in  the  main  charge,  and  the  two  chaiges  were  not  in  conflict. 

2. — Charges — ^Not  Hecetsary  to  Bepeat. 

The  court  having  correctly  instructed  the  jury  upon  certain  phases  of  the 
evidence,  it  was  not  necessary  to  repeat  such  instructions  in  connection  with 
special  charges  bearing  on  the  same  matter. 

8. — Charge  on  Weight  of  Evidence — ^HarmlesB  Error. 

A  charge  which  may  be  obnoxious  to  the  objection  that  it  is  upon  the 
weight  of  evidence  is  harmless  error  where,  under  the  undisputed  evidence,  no 
other  verdict  could  have  been  rendered. 

4.— Limitation— DitabUities. 

The  statute  of  limitation  will  be  set  in  motion  by  a  dissolution  of  the  mar- 
riage relation  by  death  or  divorce,  and  having  been  once  set  in  motion  it  will 
not  be  interrupted  by  subsequent  disabilities  of  coverture  or  minority. 

Appeal  from  the  District  Court  of  Houston  County.     Tried  below 
bef6re  Hon.  J.  J.  Word. 
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Aldrich  <£  Crook,  for  appellants. — Possession  of  oiie  of  two  adjoining 
tracts  of  land;  subdivisions  of  a  larger  survey,  after  such  subdivisions 
have  passed  to  separate  owners,  does  not  constitute  possession  of  the 
other  of  said  tracts.  Turner  v.  Moore,  16  S.  W.  Rep.,  929;  Faison  v. 
Primm,  34  S.  W.  Bep.,  834;  Payton  v.  Caplen,  59  S.  W.  Rep.,  624. 

A"  conveyance  by  a  cotenant  of  the  entire  estate  and  assertion  of  entire 
title  by  the  vendee,  does  not  amount  to  an  ouster.  Glasscock  v.  Hughes, 
56  Texas,  478;  New  York  &  Texas  Land  Co.  v.  Hyland,  8  Texas  Civ. 
App.,  613. 

Nunn  £  Nunn,  for  appellee. — ^When  a  cotenant  asserts  ownership  in, 
and  makes  deed  to  the  entire  tract,  and  the  grantee  takes  possession 
thereof  under  the  deed,  this  is  an  ouster,  and  limitation  will  run 
against  Ihe  cotenant  from  such  date.  Jacks  v.  Dillon,  6  Texas  Civ. 
App.,  192;  Puckett  v.  McDaniel,  28  S.  W.  Rep.,  360;  Alexander  v. 
Kennedy,  19  Texas,  496;  Rucker  v.  Dailey,  66  Texas,  286;  Brotherton 
V.  Weathersby,  73  Texas,  474 ;  Campbell  v.  McFadden,  31  S.  W.  Rep., 
444;  Houser  v.  Jordan,  63  S.  W.  Rep.,  1049;  Roach  v.  Crume,  41  S.  W. 
Rep.,  86. 

That  a  tenant  in  common  had  no  actual  knowledge  that  the  defend- 
ant was  claiming  adversely  the  whole  interest  in  the  land  is  not  an 
answer  to  the  plea  of  limitation  supported  by  the  statutory  requisites 
of  such  defense.  Church  v.  Waggoner,  78  Texas,  200;  Jacks  v.  Dillon, 
6  Texas  Civ.  App.,  192;  Taliaferro  v.  Butler,  77  Texas,  582;  Miller 
V.  Gist,  91  Texas,  335. 

PLEASANTS,  Associate  Justice. — ^This  is  a  suit  for  partition  of 
a  tract  of  1,000  acres  of  land,  a  part  of  the  J.  H.  Cummins  league  in 
Houston  County,  brought  by  appellants  against  appellee. 

The  petition  alleges  that  appellants  are  the  owners  of  an  undivided 
one-fourth  of  said  tract  of  land,  and  the  defendant  the  owner  of  the 
remaining  three-fourths  thereof.  The  interest  of  each  of  the  plaintiffs 
is  stated  and  there  is  a  prayer  for  partition  as  between  all  of  the  joint 
owners  so  that  each  may  hold  in  severalty. 

The  defendant  answered  by  general  denial  and  plea  of  not  guilty  and 
by  special  pleas  in  which  he  claims  title  to  all  of  the  land  under  the 
three,  five  and  ten  years  statutes  of  limitation. 

In  answer  to  defendant's  pleas  of  limitation  plaintiffs,  Jane  W.  Yar- 
borough,  Lou  Bartee,  Mollie  Rikard,  Elizabeth  Clinkscales,  pleaded  cov- 
erture and  said  plaintiffs,  Lou  Bartee,  Mollie  Rikard  and  Elizabeth 
Clinkscales,  also  pleaded  minority.  The  plaintiff,  W.  J.  Kyle,  by  sup- 
plemental petition  pleaded  minority  in  avoidance  of  defendant's  pleas 
of  limitation. 

There  was  a  jury  trial  in  the  court  below  which  resulted  in  a  verdict 
and  judgment  in  favor  of  the  defendant. 

The  1,000  acre  tract  of  land  in  controversy  was  conveyed  by  Isaac 
Parker  and  wife  to  Lucy  A.  Haile  and  **her  children"  by  deed  of  date 
October  27,  1865.  Lucy  A.  Haile,  joined  by  her  husband,  conveyed  to 
defendant  by  deed  of  date  Apiil  1,  1874.  This  deed  also  conveys  a 
tract  of  640  acres.  It  was  recorded  in  the  deed  records  of  Houston 
County  on  August  27,  1874,  and  conveys  all  of  the  1,000  acre  tract. 
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which  it  describes  by  metes  and  bounds,  and  as  the  land  conveyed  by 
Isaac  Parker  and  wife  by  deed  executed  on  October  27,  1865. 

There  is  some  conflict  in  the  testimony  as  to  when  the  defendant 
took  possession  of  the  land,  but  there  is  ample  evidence  to  sustain  the 
finding  that  100  or  more  acres  of  it  was  fenced  when  he  bought  and  he 
has  held  continuous  possession  thereof  since  his  purchase,  using  if  for 
pasturage  purposes.  He  has  asserted  claim  to  the  entire  1,000  acres  and 
has  paid  the  taxes  thereon  each  year  since  his  purchase.  In  1880  or 
1881  he  put  most  of  it  under  fence  and  in  1883  extended  his  fence  so 
as  to  inclose  the  entire  tract. 

Mrs.  Haile  had  eight  children,  seven  of  whom  were  bom  prior  to 
the  conveyance  to  her  from  Parker  and  wife.  The  plaintiff,  Mrs.  Yar- 
borough,  is  one  of  these  children.  She  was  born  in  1847  and  married 
Albert  Furlow  in  1865;  was  divorced  from  him  in  1883  and  married 
her  present  husband  in  1884.  The  other  plaintiffs,  Lou  Bartee,  MoUie 
Rikard,  Elizabeth  Clinkscales  and  John  Kyle,  are  the  children  of  Mary 
Johnson,  another  daughter  of  Mrs.  Haile,  who  was  born  in  1846,  and 
died  in  1879.  Her  husband,  whose  name  was  Kyle,  died  some  time 
before  1879.  Mollie  Rikard  was  born  in  1872  and  married  in  1892. 
Lou  Bartee  was  born  in  1870  and  married  in  1887.  Elizabeth  Clink- 
scales  was  bom  in  1878  and  married  in  1898.  The  husbands  of  these 
plaintiffs  are  all  living  and  are  parties  to  this  suit.  The  plaintiff  John 
Kyle  was  born  in  1875.  This  suit  was  brought  in  1904.  None  of  the 
plaintiffs  ever  asserted  any  claim  to  the  land  until  shortly  before  the 
institution  of  this  suit. 

Appellants'  first  assignment  of  error  is  as  follows:  "The  court  erred 
in  charging  the  jury  as  follows:  "Possession  by  one  of  land  improved 
and  enclosed  holds  all  within  his  enclosure ;  if  his  possession  is  under  a 
deed  he  has  in  addition  to  his  actual  possession,  constructive  possession 
to  the  extent  of  the  boundaries  indicated  by  his  deed."  It  is  contended 
that  this  charge  was  erroneous  because  the  deed  under  which  appellee 
claimed  the  1,000  acre  tract  also  conveyed  a  tract  of  640  acres  and  the 
jury  might  have  understood  that  possession  of  a  part  of  the  640  acres 
could  be  extended  to  both  tracts  described  in  the  deed.  This  contention 
can  not  be  sustained  because  the  court,  at  the  request  of  the  plaintiffs, 
gave  the  following  instruction: 

"Gentlemen  of  the  Jury :  The  deed  from  S.  C.  Haile  and  Lucy  Ann 
Haile  to  W.  E.  Mayes  undertakes  to  convey  two  tracts  of  land.  If  you 
believe  from  the  evidence  that  the  defendant  took  actual  possession  of 
one  of  said  tracts  only  and  that  his  actual  possession  did  not  extend  to 
the  land  in  controversy,  then  you  are  instructed  that  limitation  in  his 
favor  would  not  begin  to  run  against  the  plaintiffs,  if  at  all,  until  he 
had  actual  possession  of  the  land  in  controversy,  or  some  part  of  same, 
and  such  possession  must  have  been  open  and  notorious."  There  is  no 
conflict  in  these  charges.  The  latter  qualifies  the  general  principle 
stated  in  the  former  and  properly  applies  it  to  the  evidence  in  the  case 
and  the  jury  could  not  have  been  confused  or  misled  by  the  two  charges. 

The  second  and  third  assignments  are  as  follows:  "The  court  erred 
in  giving  charge  No.  1,  requested  by  defendant,  as  follows :  *If  you  be- 
lieve from  the  evidence  that  the  defendant,  W.  E.  Mayes,  took  posses- 
sion of  the  thousand  acre  survey  of  land,  of  which  the  land  in  con- 
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troveray  is  a  part,  as  explained  in  the  main  charge,  prior  to  the  year 
1879,  the  date  of  the  death  of  Mrs.  Kyle,  then  you  are  charged  that  the 
cause  of  action,  if  any  accrued  to  the  children  of  the  said  Mrs.  Kyle  at 
the  date  of  her  death,  and  their  plea  of  minority  will  not  avail  anything 
in  this  case,'  because  said  charge  makes  the  issue  of  limitation  depend 
upon  the  mere  fact  of  taking  possession  and  not  upon  any  adverse  hold- 
ing of  possession,  or  continuous  adverse  possession  on  the  part  of  de- 
fendant, and  because  the  issue  of  adverse  possession  as  affected  by 
cotenancy  is  ignored.^' 

"The  court  erred  in  giving  special  charge  No.  2,  requested  by  defend- 
ant, as  follows :  *You  are  charged  that  if  you  believe  from  the  evidence 
that  the  defendant,  W.  E.  Mayes,  took  possession  of  the  thousand  acre 
survey  of  land,  of  which  the  land  involved  in  this  suit  is  a  part,  as 
explained  in  the  main  charge,  prior  to  the  date  of  the  decree  of  court 
dissolving  the  bonds  of  matrimony  between  Jane  Yarborough,  formerly 
Furlow,  and  her  then  husband,  Alf  Furlow,  then  you  are  charged  that 
her  right  of  action,  if  any,  accrued  to  her  on  the  date  of  such  decree  of 
divorce,  and  her  plea  of  coverture  will  not  avail  her  anything  from  the 
date  of  such  decree  of  divorce,'  because  said  charge  makes  the  issue  of 
limitation  depend  upon  the  defendant's  taking  possession  of  the  land 
and  not  upon  his  taking  and  holding  same  adversely  to  plaintiffs,  and 
because  in  said  charge  the  issue  of  limitation  as  affected  by  cotenancy  is 
ignored." 

The  court  in  other  portions  of  the  charge  correctly  instructed  the 
jury  on  the  issues  of  adverse  possession  and  cotenancy  and  was  not  re- 
quired to  repeat  such  instructions  in  the  paragraphs  of  the  special  charges 
complained  of  in  these  assignments. 

The  court  should  have  informed  the  jury  as  to  when  limitation  could 
have  begun  to  run  against  the  children  of  Mrs.  Haile,  and  in  giving 
them  this  information  he  was  not  required  to  repeat  the  instructions  as 
to  what  would  constitute  adverse  possession  of  one  cotenant  against  an- 
other. 

The  fourth  assignment  complains  of  the  following  paragraph  of  the 
charge:  "'You  are  charged  that  the  act  of  Lucy  Ann  Haile,  joined 
by  her  husband,  S.  C.  Haile,  in  executing  deed  of  date  April  1,  1874, 
to  W.  E.  Mayes  was  an  overt  act  within  the  meaning  of  the  main 
charge  and  a  repudiation  by  the  said  Lucy  Ann  Haile  of  any  trust  re- 
lation, or  relation  of  tenant  in  common  between  her  and  her  children, 
and  you  are  further  charged  that  the  recording  of  said  deed  of  date 
August  23,  1877,  was  notice  to  plaintiffs  of  the  repudiation  of  such  re- 
lation between  Lucy  Ann  Haile  and  her  children,'  because  same  is  a 
charge  on  the  weight  of  evidence,  and  was  calculated  to  and  did  mislead 
the  jury." 

While  this  charge  may  not  be  an  accurate  statement  of  the  law  it 
could  not,  under  the  facts  of  this  case,  have  injured  appellants.  The 
undisputed  evidence  shows  that  appellee  was  in  actual  possession  of  a 
portion  of  the  land  and  claiming  the  entire  tract  under  the  deed  from 
Mrs.  Haile  at  the  time  Mrs.  Kyle  became  a  widow  and  when  Mrs. 
Yarborough  was  divorced  from  her  first  husband.  This  possession  under 
the  deed  which  had  been  previously  recorded  was  notice  to  Mrs.  Kyle 
Vol.  XU.  Civil— 80. 
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and  Mrs.  Yarborough  of  the  extent  of  appellee's  claim  and  of  the  re- 
pudiation by  him  and  Mrs.  Haile  of  the  rights  of  their  cotenants.  The 
statute  thus  having  been  put  in  operation  and  the  adverse  possession  of 
appellee  having  continued  for  a  sufficient  time  thereafter  to  vest  the 
title  in  him,  it  is  immaterial  whether  his  cotenants  were  charged  with 
notice  of  Mrs.  Haile's  repudiation  of  her  trust  by  the  mere  record  of  her 
deed  to  appellee.  The  statute  having  begun  to  run  against  Mrs.  Yar- 
borough, her  subsequent  marriage  would  not  stop  it,  and  having  com- 
menced against  Mrs.  Kyle  neither  the  coverture  nor  minority  of  the 
other  plaintiffs  who  claim  under  her  can  avail  to  defeat  appellee's  title 
by  limitation,  as  the  taxing  of  disabilities  is  not  permitted,  and  when 
the  statute  is  once  set  in  motion  it  continues  to  run  if  the  adverse  pos- 
session continues. 

The  admission  in  evidence,  on  the  issue  of  notice,  of  the  imperfectly 
acknowledged  deed  from  Mrs.  Yarborough  and  her  first  husband,  Fur- 
low,  to  Mrs.  Haile,  conveying  all  of  the  grantor's  interest  in  the  land 
if  error,  was  harmless,  because  as  we  have  before  shown,  the  undisputed 
evidence  shows  that  appellee  has  title  to  the  land  by  limitation  and  no 
other  judgment  than  one  in  his  favor  could  have  been  properly  rendered. 

We  think  the  judgment  of  the  court  below  should  be  aflSrmed  and  it 
has  been  so  ordered. 

Affirmed, 

Writ  of  error  refused. 


John  Clark  v.  Willett  Wilson. 

Decided  January  27,  1906. 

1. — SubmiMioiL  of  Issue  to  Jury — ^Evidence. 

Where  the  evidence  upon  an  issue  between  the  parties  is  sufficient  to  create 
more  than  a  surmise  or  suspicion  of  plaintiff's  right  to  recover  on  such  issue, 
it  is  proper  to  submit  such  issue  to  the  jury.  Evidence  considered,  and  held 
sufficient  to  require  the  court  to  submit  to  the  jury  the  right  Of  plaintiff  to 
recover  of  defendant  certain  commissions  upon  the  sale  of  defendant's  land. 
Armstrong  v.  O'Brien,  83  Texas,  648,  and  O'Brien  of  Gilliland,  4  Texas  Civ. 
App.,  41,  distinguished. 

2. — ^Evidence — ^Written  Instrument — Court  not  Required  to  Construe. 

Where  an  instrument  in  writing  is  introduced  in  evidence,  but  is  not  the 
basis  of  plaintiff's  claim,  it  is  not  incumbent  on  the  court  to  construe  the  same 
in  its  charge,  especially  when  there  was  no  disagreement  as  to  its  legal  effect. 

3. — ^Aeasonable  Time — Question  of  Fact. 

Where  a  contract  is  to  be  performed  in  a  reasonable  time,  what  is  a 
reasonable  time  is  a  question  of  fact,  and  should  be  submitted  to  the  jury. 
Where  no  time  is  stipulated  for  performance  of  a  contract  the  law  infers  that 
it  shall  be  done  in  a  reasonable  time. 

4. — ^Land  Agent — ^Entitled  to  Commissions — ^When. 

A  land  agent  or  broker  is  not  necessarily  entitled  to  his  commissions  if  the 
failure  to  consummate  the  sale  is  not  the  fault  of  the  agent,  but  only  where  he 
procures  a  person  ready,  able  and  willing  to  buy  upon  the  terms  proposed,  and 
the  consummation  of  the  sale  is  prevented  by  the  fault  of  the  principal. 

0. — ^Answer  to  Interrogatory — Not  an  Opinion. 

A  witness  was  asked  by  cross-interrogatory  whether  he  and  his  associates 
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were  ready,  willing  and  able  to  comply  with  the  terms  of  sale.  To  which  he 
answered  "Yes."  Held,  the  answer  did  not  invade  the  province  of  the  jury, 
and  was  not  merely  the  opinion  of  the  witness. 

6. — ^Pleadings  in  Another  Snit — Competent  Evidence — ^When. 

A  witness  was  defendant  in  another  suit  growing  out  of  the  same  transae- 
tion.  In  his  answer  to  that  suit  he  alleged  certain  facts  in  defense.  In  this 
suit  he  was  asked  by  interrogatories  whether  or  not  the  allegations  of  his 
answer  in  the  other  suit — a  certified  copy  of  which  was  attached — ^were  true; 
to  which  he  answered  that  they  were  in  substance  true  and  correct.  Held,  the 
answer  of  the  witness  and  the  pleading  taken  together  were  admissible  in  evi- 
dence, because  they  stand  on  the  same  footing,  as  though  the  witness,  in  his 
answer  to  the  interrogatory,  had  made  the  statements  set  out  in  the  pleading 
and  declared  them  to  be  true. 

Appeal  from  the  District  Court  of  Calhoun  County.  Tried  below 
before  Hon.  James  C.  Wilson. 

Proctors,  for  appellant. — In  order  to  support  the  allegation  that  ap- 
pellee sold  this  land  to  said  named  parties,  the  proof  should  at  least  go 
to  the  extent  of  disclosing  an  enforceable  executory  contract  procured 
through  appellee's  agency;  and  the  creation  of  such  a  contract  required 
a  written  acceptance  of  the  option  given  by  appellant.  Foster  v.  New 
York  &  Texas  Land  Co.,  22  S.  W.  Rep.,  262;  Patton  v.  Rucker,  29 
Texas,  402-408. 

Appellee,  a  land  agent,  suing  for  commission,  must  allege,  and  has 
the  burden  of  proof  to  show,  the  production  of  purchasers  ready,  willing 
and  able  to  buy  upon  the  terms  of  his  employment  to  sell.  Wilson  v. 
Clark,  79  S.  W.  Rep.,  651;  Harmon  v.  Enright  (Mo.),  81  S.  W.  Rep., 
1180;  Brackenridge  v.  Claridge  &  Payne,  91  Texas,  632;  McLane  v. 
Goode,  68  S.  W.  Rep.,  708 ;  Prior  v.  Jolly,  40  S.  W.  Rep.,  962 ;  Arm- 
strong V.  O'Brien,  83  Texas,  648 ;  Mechem  on  Agency,  sec.  966 ;  4  Am. 
and  Eng.  Ency.  of  Law,  p.  975. 

It  must  be  shown  that  the  alleged  produced  purchasers  were  able  to 
complete  the  purchase  by  raising  the  necessary  money  and  giving  solvent 
notes,  entirely  independent  of  any  use  in  such  regard  of  the  land  con- 
stituting the  subject  matter  of  the  proposed  purchase.  If  the  proof 
shows  that  the  purchasers  were  not  able  to  buy  unless  they  negotiated 
the  vendor's  lien  notes  or  resold  the  land  to  third  persons,  it  is  wholly 
insufficient.  O'Brien  v.  Gilliland,  23  S.  W.  Rep.,  245;  Wilson  v.  Clark, 
79  S.  W.  Rep.,  651 ;  Harmon  v.  Enright,  81  S.  W.  Rep.,  1180;  McGavock 
v.  Woodlief,  20  How.,  221 ;  Iselin  v.  Griffith,  18  N.  W.  Rep.,  303;  Butler 
V.  Baker,  33  Am.  St.  Rep.,  899,  23  Atl.  1020. 

The  fact  that  appellant  gave  to  the  alleged  purchaser,  produced  by 
appellee,  an  option  to  buy,  is  not  sufficient  to  entitle  appellee  to  recover 
upon  the  contention  that  appellant  passed  upon  the  solvency  of  said 
party  produced,  since  a  broker  is  not  entitled  to  commission  who  merely 
^  produces  a  purchaser,  even  acceptable  to  his  principal,  unless  the  said 

produced  purchaser  actuallv  contracts  to  buy  the  property.     Conkling 
L  V.  Krakauer,  70  Texas,  739;  Gibson  v.  Gray,  43  S.  W.  Rep.,  925;  Sul- 

'  livan  V.  Hampton,  32  S.  W.  Rep.,  236;  Hannan  v.  Fisher,  82  Mich., 

188;  Kyle  v.  Rippey,  26  Pac,  310;  Roche  v.  Smith,  79  Am.  St.  Rep., 
348;  Runyon  v.  Wilkinson,  31  Atl.,  390;  Aigler  v.  Carpenter,  33  Pac, 
593. 
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There  being  no  time  limit  fixed  in  the  option  given  Kibbe  by  appel- 
lant, the  latter  had  the  right  thereafter  to  fix  reasonable  limit.  As  to 
Kibbe:  Cunyus  v.  Hooks  Lumber  Co.,  48  S.  W.  Rep.,  1106;  Neal  v. 
Lehman,  34  S.  W.  Rep.,  153;  Washington  v.  Rosario  Min.  Co.,  67  S. 
W.  Rep.,  465.    As  to  Wilson:    Evans  v.  Gay,  74  S.  W.  Rep.,  576. 

Where  the  matter  inquired  of  is  without  the  domain  of  opinion  evi- 
dence, the  witness  must  state  facts,  and  he  can  not  state  conclusionfi 
upon  the  very  issue  before  the  jury.  Bugbee  Land  and  Cattle  Company 
V.  Brents,  3f  S.  W.  Rep.,  695;  Randall  v.  Gill,  77  Texas,  351;  Anderson 
Electric  Company  v.  Cleburne,  etc..  Company,  57  S.  W.  Rep.,  575; 
Moore  v.  Kennedy,  81  Texas,  147. 

Davidson  &  Bailey,  for  appellee. — It  is  the  duty  of  a  trial  court  to 
instruct  verdicts  for  the  defendant  when  the  testimony  only  is  slight  and 
its  probative  force  only  raises  a  surmise  or  suspicion  of  the  existence  of 
facts  sought  to  be  established ;  and  it  is  also  the  duty  of  a  trial  court  to 
determine  whether  the  testimony  has  more  than  that  degree  of  probative 
force,  but  if  the  testimony  adduced  upon  the  trial  of  the  cause  is  con- 
flicting and,  so  also,  if  the  circumstances  are  such  that  reasonable  minds 
might  draw  different  conclusions  respecting  the  plaintiff's  right  or  the 
defendant's  default,  then  he  is  entitled  to  go  to  tiie  jury  upon  the  facts 
and  such  issue  should  be  by  the  court  to  them  submitted.  Whether  there 
be  any  is  a  question  for  the  judge,  whether  sufficient  evidence  is  a  question 
for  the  jury,  and  the  trial  court  should  take  the  case  from  the  jury  only 
when  it  is  susceptible  of  but  one  just  opinion.  Joske  v.  Irvine,  91 
Texas,  574;  Lee  v.  International  &  G.  N.  Ry.  Co.,  89  Texas,  588; 
Lindsay  v.  Murphy,  48  S.  W.  Rep.,  532 ;  Marchand  v.  Gulf,  C.  &  S.  P. 
Rv.  Co.,  20  Texas  Civ.  App.,  2;  Berry  v.  Osborn,  52  S.  W.  Rep.,  624; 
Ryder  v.  Wombwell,  L.  R.  4  Exch.,  32 ;  Fort  Worth  Sc  R.  G.  Ry.  v. 
Kime,  54  S.  W.  Rep.,  240 ;  Jones  v.  Roach,  54  S.  W.  Rep.,  241 ;  Board 
of  County  Commissioners  v.  Clark,  4  Otto,  278;  Schuylkill,  etc..  Im- 
provement Co.  V.  Munson,  14  Wall.,  1442 ;  Griggs  v.  Houston,  14  Otto, 
553. 

A  petition  which  alleges  a  sale  made  by  a  land  agent  for  his  principal 
is  supported  by  proof  of  his  having  procured  purchasers  ready,  willing 
and  able  to  take  the  land,  and  especially  where  the  principal  himself 
ratifies  the  sale  and  approves  of  the  proposed  purchasers'  offer,  accepts 
a  part  of  the  purchase  money  and  executed  a  receipt  therefor  to  such 
proffered  purchasers,  asserting  the  terms  and  conditions  of  such  sale 
and  the  price  which  is  to  be  paid  for  the  land,  and  such  instrument  is 
not  to  be  construed  an  option,  but  on  the  contrary,  is  evidence  of  the 
ratification  of  such  sale  by  the  principal  and  that,  too,  whether  the  proof 
shows  the  same  to  be  an  enforceable  executory  contract  procured  through 
appellant's  agent  or  not.  Wilson  v.  Clark,  79  S.  W.  Rep.,  649 ;  Gibson 
V.  Grav,  17  Texas  Civ.  App.,  663;  Scottish-American  Mtg.  Co.  v.  Davis, 
72  S.  W.  Rep.,  217;  Berg  v.  San  Antonio  Street  Rv  Co.,  42  S.  W.  Rep., 
647 ;  Berg  v.  San  Antonio  Street  Rv.  Co.,  43  S.  W.  Rep.,  929 ;  Smve  v. 
Groesbeck,  73  S.  W.  Rep.,  972. 

REESE,  Associate  Justice.— Willett  Wilson  brought  this  suit  against 
John  Clark  to  recover  $2,175,  alleged  to  be  due  him  as  commissions  for 
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selling  land  belonging  to  Clark^  under  an  express  contract,  and  also 
$325  for  preparing  certain  abstracts  of  title  of  the  land,  in  the  aggregate 
$2,500. 

It  is  alleged  in  the  petition  that  appellant,  who  was  the  owner  of  a 
tract  of  8,700  acres  of  land,  employed  appellee  as  an  agent  to  sell  the 
same,  agreeing  to  give  him  two  and  one-half  percent  on  the  amount  for 
which  the  land  might  he  sold,  as  commissions.  The  agent  was  authorized 
to  sell  for  not  less  than  $10  per  acre.  That  appellee  at  once  began  to 
use  all  efforts  in  his  power  to  sell  the  land,  and  finally,  on  or  about 
February  8,  1902,  did  sell  the  land  to  I.  P.  Kibbe,  Ijevi  Paul,  and  J.  H. 
Dawson  for  $10  per  acre ;  one-third  cash  when  a  survey  of  the  land  had 
been  made,  and  title  approved  by  the  attorneys  of  said  Kibbe  and  his 
associates,  the  balance  to  be  paid  in  five  years  if  desired  by  said  Kibbe 
and  associates  in  equal  annual  installments,  with  interest  at  seven  per- 
cent. That  said  Kibbe  paid  to  appellant  $500  earnest  money,  and  ap- 
pellant thereupon  executed  to  him  his  receipt  as  follows: 

"The  State  of  Texas,) 
County   of   Calhoun.  { 

"This  is  to  certify  that  I  have  this  day  received  of  I.  P.  Kibbe,  for 
account  of  himself  and  associates,  $500  as  earnest  money  on  the  purchase 
from  me  of  my  ranch  lands  situated  in  Calhoun  and  Victoria  Counties, 
consisting  of  about  9,200  acres  of  land  (be  the  same  more  or  less)  said 
amount  to  be  applied  on  cash  payment  of  purchase  price  when  abstracts 
are  approved  and  title  accepted  by  the  attorneys  for  said  Kibbe  and 
associates;  it  being  expressly  imderstood  that  there  is  excepted  in  the 
sale  of  the  above  mentioned  lands  that  portion  of  same  on  which  the 
improvements  and  homestead  of  said  John  Clark  is  situated  including 
about  500  acres  of  land.  The  said  above  described  land  I  agree  to  sell 
to  said  Kibbe  and  associates  at  $10  per  acre  for  actual  number  of  acres 
to  be  conveyed,  upon  the  following  terms  to  say:  one-third  cash  when 
survey  of  land  has  been  made  and  title  has  been  approved  by  said  Kibbe 
and  associates'  attorneys;  the  balance  to  be  paid  in  five  years  if  desired 
by  said  Kibbe  and  associates  in  equal  annual  installments;  said  deferred 
payments  to  bear  interest  from  date  of  execution  and  delivery  of  good 
and  sufficient  deeds  with  warranty  of  title  and  possession,  at  the  rate 
of  7  percent  per  annum  from  the  date  until  paid,  it  being  understood 
that  said  Kibbe  and  associates  are  to  have  the  right  to  take  up  and  cash 
the  said  defeiTcd  payments  at  any  time  they  may  elect  to  do  so.  And  it 
is  further  agreed  that  said  earnest  money  is  to  be  returned  to  said  Kibbe 
and  associates  in  the  event  title  to  said  lands  should  not  be  approved  by 
their  attorneys  and  same  can  not  be  perfected  within  a  reasonable  length 
of  time. 

Dated  this  8th  d^'  of  February,  1902. 

(Signed)     John  Clark." 

That  appellant  refused  to  make  said  sale  in  accordance  with  his  con- 
tract, Kibbe,  Paul  and  Dawson  being  ready,  willing  and  able  to  take 
the  land  for  the  sum  of  $87,000  and  pay  for  it  as  by  them  stipulated, 
and  afterwards  on  May  26,  1902,  settled  with  them  for  all  damages 
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sustained  by  them  on  account  of  such  refusal,  as  sho\^'n  by  a  certain 
instrument  executed  by  said  Kibbe,  Paul  and  Dawson  as  follows : 

"The 


?he  State  of  Texas,) 
County  of  Victoria.  \ 


'^Know  all  men  by  these  presents  that :  For  good,  valuable  and  suffici- 
ent consideration  by  us  received  from  John  Clark,  of  Calhoun  County, 
Texas,  to  entire  satisfaction,  the  undersigned  to  hereby  release  unto  said 
John  Clark,  his  heirs  and  assigns  any  and  all  rights  acquired  under 
certain  option  contract  or  agreement  dated  February  8,  1902,  and 
executed  by  said  John  Clark  as  proposed  vendor  with  I.  P.  Kibbe  for 
himself  and  his  associates,  and  providing  for  the  purchase  by  said  Kibbe 
and  associates  of  about  9,200  acres  of  land  of  said  John  Clark  in  Cal- 
houn and  Victoria  Counties,  Texas,  with  the  exception  therein  made  of 
that  part  of  said  lands  on  which  are  the  improvements  and  homestead 
of  said  John  Clark,  including  about  500  acres,  and  we  do  further  declare 
that  we,  the  undersigned,  are  the  only  persons  interested  in  said  option 
contract  and  who  have  any  rights  whatsoever  therein,  and  we  declare 
that  for  said  consideration  and  each  and  every  right  to  a  performance  of 
said  contract  and  each  and  every  right  in  the  lands  therein  embraced, 
and  each  and  every  right  of  any  other  character  or  nature  whatsoever 
is  hereby  released  unto  said  John  Clark,  and  the  latter  is  discharged  and 
acquitted  from  all  obligation  to  perform  said  contract  and  from  any  and 
all  damages  of  any  nature  or  kind  arising  from  a  failure  to  perform  said 
contract  and  is  released  and  discharged  from  any  liability  to  us  of  any 
nature  whatsoever  arising  by  virtue  of  the  execution  of  said  contract  or 
of  the  assumption  of  any  undertaking  therein  made,  or  by  reason  of 
failure  or  default  in  the  performance  of  same,  and  said  option  contract 
is  entirely  and  completely  by  this  instrument  terminated,  cancelled  and 
annulled. 

"It  is  understood  that  by  the  acceptance  of  this  instrument  said  Clark 
does  not  admit  that  said  Kibbe  or  said  Kibbe  and  associates  have  any 
right  whatsoever  to  require  a  performance  of  said  contract,  or  that*  they 
have  at  this  time  any  right  whatsoever  existing  under  said  contract  by 
the  consideration  which  is  paid  for  this  release  and  this  agreement  which 
is  now  executed  is  in  settlement  of  a  threatened  or  prospective  litigation. 

"And  the  parties  hereto  subscribing  further  undertake  to  agree  upon 
demand  to  return  and  deliver  to  John  Clark  or  Proctors,  his  attorneys, 
all  deeds,  title  papers  and  abstracts  which  were  received  by  said  I.  P. 
Kibbe  individually  or  by  him  for  himself  and  associates  from  said 
Clark  and  pertaining  to  the  lands  mentioned. 

"The  said  option  contract  alluded  to  is  hereto  attached. 

"Witness  our  hands  this  26th  day  of  May,  A.  D.  1902. 

(Signed)   I.  P.  Kibbe, 
Levi  Paul, 
J.   H.   Dawson.'' 

It  is  further  alleged  that  appellee  at  the  special  instance  and  request 
of  appellant  prepared  certain  abstracts  of  title,  and  that  the  reasonable 
value  of  his  services  in  this  work  was  $325.  Appellant  states  in  his 
brief  that  no  complaint  is  made  of  the  judgment  for  this  latter  amount. 
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Appellant  answered  by  general  demurrer  and  volumious  special  ex- 
ceptions, and  plead  the  general  issue. 

There  were  verdict  and  judgment  for  the  plaintifiE  Wilson  for  the 
amount  sued  for,  and  defendant  Clark  appeals. 

At  the  close  of  the  evidence  appellant  moved  the  court  to  withdraw 
from  the  jury  any  issue  as  to  the  right  of  appellee  to  recover  the  two 
and  one-half  percent  commissions  sued  for,  on  the  ground  that  the 
evidence  was  not  sufficient  to  warrant  the  court  to  submit  such  issue. 
The  refusal  of  the  court  to  withdraw  this  issue  from  the  jury  is  assigned 
as  error. 

If  the  evidence  was  sufficient  to  create  more  than  a  surmise  or  sus- 
picion of  appellee's  right  to  recover  the  commissions,  it  was  proper  to 
submit  the  issue  to  the  jury.     (Joske  v.  Irvine,  91  Texas,  574.) 

The  evidence  shows  that  appellant  employed  appellee  to  sell  the  land 
and  agreed  to  pay  him  two  and  one-half  percent  commissions.  That 
appellee  negotiated  a  sale  with  I.  P.  Kibbe,  Levi  Paul  and  J.  H. 
Dawson  for  $10  per  acre,  one-third  cash  and  the  balance  in  five  equal 
annual  installments  with  interest  at  seven  percent  per  annum;  that 
appellee  went  with  Kibbe  to  appellant  when  appellant  executed  the 
instrument  of  February  8,  1902,  Kibbe  paying  appellant  $600  earnest 
money.  The  evidence  further  shows  that  no  sale  was  in  fact  ever  made 
by  appellant;  that  Kibbe,  Paul  and  Dawson  not  having  come  up  with 
the  cash  payment  necessary  to  enable  them  to  buy,  on  March  12,  1902, 
appellant  complained  to  Kibbe  of  the  delay  and  gave  them  until  April 
8,  1902,  to  consummate  the  purchase;  that  Kibbe  and  his  associates  still 
not  coming  forward  with  the  cash  to  close  the  sale,  appellant  wrote  to 
Kibbe  on  May  6, 1902,  cancelling  the  contract,  which  he  styled  an  option, 
embraced  in  the  instrument  of  February  8,  and  withdrawing  the  offer  to 
sell,  and  returned  the  earnest  money  with  interest. 

The  evidence  shows  that  Kibbe,  Paul  and  Dawson  were  all  men  of  very 
limited  means,  and  of  themselves  entirely  unable  to  pay  the  one-third 
cash  necessary  to  consummate  the  sale,  and  that  they  depended  entirely 
upon  other  parties,  Rosholt,  Rawson  and  Haber,  with  whom  they  had 
contracted  to  buy  the  property  and  who  were  to  furnish  the  cash  to 
make  the  first  payment,  they  having  in  fact  put  up  with  Kibbe  $1,000 
covenant  money. 

So  far  the  evidence  is  practically  undisputed.  There  is  in  the  record 
evidence  tending  to  show  tliat  Rosholt,  Rawson  and  Haber  were  men  of 
large  means  amply  able  to  pay  for  the  land  on  the  terms  offered,  and  that 
they  were  ready  and  willing  to  do  so.  The  evidence,  however,  does  not 
satisfactorily  account  for  their  delay  in  coming  forward  with  the  money 
and  consummating  the  sale,  according  to  their  agreement  with  Kibbe. 

No  sale  having  been  in  fact  made,  in  order  to  entitle  appellee  to  re- 
cover his  commissions,  it  was  necessary  for  him  to  procure  a  purchaser 
who  was  ready,  able  and  willing  to  buy  on  the  terms  upon  which  he  was 
authorized  to'  sell,  and  that  the  failure  to  sell  resulted  from  the  fault 
of  his  principal.  (Brackenridge  v.  Claridge  &  Payne,  91  Texas,  532.) 
The  mere  fact  that  appellant  himself  made  the  contract  of  February  8, 
with  Kibbe  did  not  entitle  appellee  to  commissions.  This  evidenced  noth- 
ing more  than  that  Kibbe  and  his  associates  were  willing  to  buy.  Ap- 
pellant had  not  employed  appellee  to  get  a  man  who  would  agree  to  buy. 
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but  one  who  would  buy,  who  was  not  only  willing,  but  ready  and  able 
to  buy,  80  that  nothing  but  appellant's  unwillingness  or  inability  to  sell 
would  prevent  a  consummated  sale.  So  the  whole  matter  rests  upon  the 
fact  as  to  whether  Kibbe,  Paul  and  Dawson  were  ready,  able  and  willing 
to  buy.  It  was  not  necessary  that  they  should  have  been  able  independ- 
ently of  Rosholt,  Rawson  and  Haber  to  make  the  cash  payment,  if  in 
fact  they  could  have  gotten  the  money  from  them  in  the  event  appellant 
made  the  sale  as  set  out  in  his  contract.  If  Kibbe  and  his  associates 
had  arranged  to  sell  the  land  to  Rosholt,  Rawson  and  Haber  upon  such 
tenns  as  would  have  enabled  them  to  consummate  their  purchase  from 
appellant,  and  Rosholt,  Rawson  and  Haber  stood  ready,  able  and  willing 
to  carry  out  such  contract  with  Kibbe,  and  predicated  upon  this,  Kibbe 
and  his  associates  stood  ready,  willing  and  able  to  carry  out  their  contract 
with  appellant  and  consummate  the  sale  upon  the  terms  agreed  upon, 
and  the  failure  to  complete  the  sale  resulted  from  the  fault  of  appellant, 
appellee  would  have  earned  and  been  entitled  to  his  commissions.  In 
such  case  appellant  could  have  sold  his  land  to  purchasers  produced  by 
appellee,  and  it  could  not  have  concerned  him  from  whom  or  by  what 
means  they  got  the  money.  We  can  not  agree  with  appellant  in  his  con- 
tention that  the  purchasers  must  have  not  only  been  able  to  make  the 
cash  pa}Tnent  of  one-third,  but  must  also  have  been  of  such,  financial 
responsibility  that  their  notes  for  the  balance  would  have  been  good 
and  collectible  irrespective  of  the  lien  on  the  land.  The  large  cash 
payment  required  would  have  been  a  suflBcient  security;  and  besides,  if 
appellant  had  intended  to  require  a  purchaser  who  was  able  not  only  to 
make  the  cash  payment  but  to  make  good  notes,  independently  of  the 
vendor's  lien,  for  the  balance,  he  should  have  so  stipulated  in  his  contract 
with  appellee.  It  must  be  kept  in  mind,  however,  in  addition  to  what 
has  been  said,  that  in  as  much  as  the  ability  of  Kibbe,  Paul  and  Dawson 
to  buy  depended  absolutely  upon,  not  only  the  ability,  but  the  readiness 
and  willingness  of  Rosholt,  Rawson  and  Haber  to  buy  from  them,  appellee 
would  be  required  to  affirmatively  prove  not  only  the  readiness,  willing- 
ness and  ability  of  Kibbe  and  his  associates,  but  of  Rosholt  and  his 
associates  also. 

We  think  there  was  sufficient  evidence  to  require  the  court  to  submit 
to  the  jury  the  issue  of  the  right  of  appellee  to  recover  commissions. 

This  case  is  clearly  distinguished  from  Armstrong  v.  O'Brien  (83 
Texas,  648)  and  O'Brien  v.  Gilliland  (23  S.  W.  Rep.,  245).  In  the 
transaction  which  was  under  discussion  in  those  cases.  Dart,  who  occu- 
pied about  the  same  relative  position  to  the  matter  here  occupied  by 
Kibbe,  Paul  and  Dawson,  had  agreed  to  buy  for  cash,  and  had  arranged 
to  sell  to  Lutcher  &  Moore  for  part  cash,  and  depended  upon  being  able 
to  cash  their  notes  to  raise  the  money  to  enable  him  to  buy.  In  the 
present  case  appellee  contends  that  Rosholt,  Rawson  and  Haber  had 
agreed  to  buy  and  were  prepared  to  buy  on  the  terms  proposed  bv  ap- 
pellant, paying  one-third  cash,  and  we  conclude  that  there  is  some  evi- 
dence which  tends  to  support  this  contention. 

With  the  additional  statement  that  the  charge  of  the  court  does  not 
seem  to  iis  to  be  upon  the  weight  of  the  evidence,  in  the  matter  com- 
plamed  of  m  the  third  assignment  of  error,  what  has  been  said  disposes 
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of  the  thirds  fourth,  fifth,  seventh,  eighth  and  tenth  assignments  of 
error. 

The  court  was  not  required  in  its  charge  to  the  jury  to  construe  the 
instrument  of  February  8,  executed  by  appellant.  As  it  appears  to  us 
this  instrument  has  very  little  bearing  upon  the  question  of  the  right 
of  appellee  to  recover  commissions.  Appellee  does  not  seem  to  have 
based  his  right  to  recover  upon  the  execution  of  this  instrument.  There 
seems  to  have  been  some  dispute  as  to  the  proper  name  to  be  given  to 
this  instrument,  that  is,  whether  or  not  it  was  an  option,  but  as  to  its 
nature  and  legal  effect  there  does  not  seem  to  have  been  any  disagree- 
ment. It  was  an  enforceable  agreement  on  the  part  of  appellant  to  sell 
on  the  terms  indicated  in  consideration  of  the  earnest  money,  but  not 
enforceable  against  Eibbe. 

We  do  not  understand  the  court  to  have  submitted  to  the  jury  the 
issue  as  to  the  sale  of  the  land  to  Kibbe,  in  the  sense  in  which  appellant 
seems,  in  his  brief,  to  think  the  word  sale  was  used.  The  court  intended, 
and  tiie  jury  must  have  understood,  not  that  appellee  claimed  to  have 
sold  the  land,  but  only  that  he  had  procured  a  purchaser.  If  there 
should  be  any  controversy  upon  another  trial  as  to  the  legal  effect  and 
meaning  of  this  instrument,*  the  court  should  instruct  the  jury  thereon. 

Special  charge  No.  6,  requested  by  appellant,  should  have  been  given. 
This  charge  is  as  follows : 

"If  you  believe  from  the  evidence  that  the  time  which  elapsed  between 
February  8,  1902,  and  May  6,  1902,  was  a  reasonable  time  for  Kibbe 
and  associates  Paul  and  Dawson  to  have  completed  this  trade,  if  they 
had  been  financially  able  so  to  do,  you  will  find  for  the  defendant.** 

No  time  having  been  stipulated  by  appellant  in  the  instrument  of 
February  8,  executed  by  him  to  Kibbe,  within  which  the  contemplated 
purchase  should  be  consummated,  the  law  will  infer  that  it  should  be 
done  within  a  reasonable  time.  (Searcy  v.  Hunter,  81  Texas,  647;  22 
Am.  and  Eng.  Ency.  of  Law,  971,  585 ;  21  Am.  and  Eng.  Ency.  of  Law, 
993.)  This  is  a  question  of  fact,  and  should  have  been  submitted  to  the 
jury.  As  before  said,  appellant  did  not  employ  appellee  and  agree  to 
pay  him  a  commission  to  find  a  man  who  would  agree  to  buy  the  lan,d, 
or  who  was  willing  to  buy.  He  wanted  a  purchaser,  not  a  man  who  would 
agree  to  become  a  purchaser,  a  man  who  would  pay  $29,000  cash  and  give 
his  notes  for  the  balance  of  the  $87,000,  and  not  a  man  who  would  put 
up  $500  earnest  money  and  stop  at  that.  If  Kibbe  and  his  associates 
did  not  or  could  not  come  forward  in  a  reasonable  time  with  the  cash 
ready  to  consummate  the  sale,  appellant  had  a  right  to  return  the  earnest 
money  and  cancel  the  contract.  It  can  not  be  supposed  that  it  was  ever 
his  intention,  nor  did  he  ever  agree,  to  wait  indefinitely  upon  the  pro- 
posed purchasers  to  put  themselves  in  a  condition  to  buy.  Neither  his 
contract  with  Kibbe  nor  with  appellee  required  him  to  do  so. 

The  instrument  of  May  26  executed  by  Kibbe,  Paul  and  Dawson  to 
appellant,  copied  herein,  was  admissible  in  evidence  for  the  purpose 
of  showing  that  at  that  date  Kibbe,  Paul  and  Dawson  were  insisting 
upon  their  right  to  complete  the  purchase,  but  was  not  admissible  to 
show  a  recognition  of  their  right  to  do  so  by  appellant,  or  for  any  other 
purpose,  so  far  as  we  can  see,  except  the  one  indicated.    (Wilson  v.  Clark, 
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79  S.  W.  Rep.,  650.)  The  charge  requested  by  appellant  so  limiting 
the  effect  of  this  instrument  as  evidence  should  have  been  given. 

There  was  also  error  in  giving  the  special  charge  No.  1,  requested  by 
appellee,  as  set  out  in  the  thirteenth  assignment  of  error.  We  under- 
stand the  law  to  be  that  if  no  sale  is  in  fact  made,  the  broker  is  entitled 
to  his  commission  if  he  procures  a  person  ready,  willing  and  able  to 
buy  upon  the  terms  proposed,  not,  as  charged,  if  the  failure  to  con- 
summate the  sale  is  not  the  fault  of  the  broker,  but  if  such  failure  is  the 
fault  of  his  principal.  The  two  propositions  are  materially  different. 
(Brackenridge  v.  Claridge,  91  Texas,  532.) 

It  was  not  error  to  admit  in  evidence  the  answer  of  the  witness  Kibbe, 
in  answer  to  cross  interrogatory  No.  8,  in  which  he  was  asked  whether 
he  and  his  associates  were  ready,  willing  and  able  to  comply  with  the 
terms  of  sale,  as  set  out  in  the  fourteenth  assignment  of  error.  To  the 
question  the  witness  answered  "Yes."  We  do  not  think  that  this  was 
the  expression  of  the  opinion  of  the  witness  merely,  nor  was  it  an  in- 
vasion of  the  province  of  the  jury,  any  more  than  any  testimony  can 
be  said  to  be  such  invasion.  It  is  always  the  province  of  the  jury  to 
find  whether  a  fact  exists,  nevertheless  a  witness  may  testify  that  it 
does,  without  being  said  to  invade  their  province.  Neither  was  the 
interrogatory  objectionable  in  using  the  terms  "associates,'^  by  wiiich 
witness  must  have  understood  the  persons  associated  with  him  in  the 
purchase  from  appellant,  and  not  the  persons  to  whom  they  were  to  sell. 
This  disposes  also  of  the  fifteenth  assignment  of  error  with  regard  to 
the  admission  in  evidence  of  a  like  interrogatory  to  J.  H.  Dawson  and 
his  answer. 

Prom  what  has  been  said  in  the  opinion  it  will  be  seen  that  we  con- 
clude that  the  ability  of  Rosholt^  Rawson  and  Haber  was  material,  as 
upon  it  rested  and  might  properly  rest  the  ability  of  Kibbe,  Paul  and 
Dawson.  In  this  view  it  was  not  error  to  admit  evidence  as  to  the 
ability  of  these  parties  to  carry  out  this  trade.  The  sixteenth  assign- 
ment of  error  is  overruled.  The  seventeenth  assignment  is  without 
merit.    The  eighteenth  is  a  repetition  of  the  thirteenth. 

Rawson  &  Company  had  sued  Kibbe  in  the  County  Court  of  Victoria 
County  to  recover  the  $1,000  which  had  been  advanced  to  Kibbe,  or  paid 
as  earnest  money  on  the  trade  for  the  Clark  land,  and  Kibbe  had  filed 
an  answer  in  that  suit,  certain  allegations  of  which  tended  to  show  that 
the  trade  with  appellant  had  failed  of  consummation  through  the  fault 
of  Rawson,  Rosholt  and  Haber.  Appellant  propounded  interrogatories  to 
Kibbe  attaching  thereto  a  certified  copy  of  this  answer  of  Kibbe  in  the 
suit  referred  to,  and  in  one  of  the  interrogatories  Kibbe  was  asked  to 
examine  the  third  subdivision  of  said  answer,  and  to  point  out  any  facts 
stated  therein  which  were  not  correctly  stated,  and  if  all  of  the  facts 
were  correctly  stated  to  so  state,  and  in  any  event  to  point  out  clearly 
and  precisely  what  portions  of  said  subdivision  were  true  and  what 
portions,  if  any,  were  untrue.  To  this  interrogatory  Kibbe  replied 
making  one  or  two  immaterial  corrections  and  stating  that  the  re- 
mainder of  the  answer  was  in  substance  true  and  correct.  Appellant 
then  offered  in  evidence  the  answer,  and  in  connection  therewith  the 
pleading  referred  to  attached  to  the  interrogatories.  To  this  evidence 
appellee  objected  on  the  grounds  that  the  answer  was  a  pleading  in  a 
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suit  in  a  different  court,  to  which  appellant  was  net  a  party;  that  the 
interrogatory  is  leading  and  thereby  appellant  seeks  to  impeach  his  own 
witness;  that  the  interrogatory  calls  for  the  conclusions  of  the  witness, 
and  because  the  evidence  is  immaterial  and  irrelevant. 

So  much  of  the  answer  as  states  matters  of  fact  is  both  relevant  and 
material.  It  was  offered  only  in  connection  with  the  statement  of  Kibbe 
that  the  statements  were  true,  and  the  answer  or  subdivision  thereof  thus 
introduced  stands  on  the  same  footing  as  though  Kibbe  had  in  his  answer 
to  the  interrogatory  made  the  statements  set  out  in  the  pleading  and 
stated  by  the  witness  to  be  true.  These  statements  so  far  as  they  purport 
to  relate  to  matters  of  fact  are  material  upon  the  issue  as  to  whether 
Rosholt,  Rawson  and  Haber  were  in  fact  ready  and  willing  to  take  the 
land  on  the  terms  proposed  by  appellant,  and  thus  enable  Kibbe,  Dawson 
and  Paul  to  consummate  their  trade.  Without  such  readiness  and 
willingness,  as  well  as  ability,  on  the  part  of  Rosholt,  Rawson  and  Haber, 
it  is  made  clear  by  the  evidence  that  Kibbe,  Paul  and  Dawson  were  not 
able  to  take  and  pay  for  the  land.  The  evidence  should  have  been  ad- 
mitted, except  such  conclusions  of  law  as  are  stated  by  the  pleader. 

The  last  assignment  attacking  the  judgment  as  being  contrary  to  the 
law  and  the  evidence  presents  only  such  questions  as  have  already  been 
passed  upon,  and  must  be  overruled. 

Appellant,  in  his  brief,  states  that  no  complaint  is  made  as  to  the 
judgment  for  $325  for  making  abstracts,  and  the  judgment  as  to  that 
item  is  affirmed.  For  the  errors  indicated  the  judgment  for  $2,175 
commissions  is  reversed  and  the  cause  remanded,  at  cost  of  appellee. 

Affirm pd  in   part 
Reversed  and  remanded  in  part. 


Chicago^  Rock  Island  &  Pacific  Railway  Company  v.  C.  B. 

Thompson. 

Decided  January  27,  1906. 

1.— Hotlee  of  Claim  for  Damagei— Art.  8879,  Sev.  Statt.,  Construed. 

A  stipulation  in  a  contract  of  employment  executed  with  a  railroad  com- 
pany beyond  this  State  to  the  effect  that  the  employe  will  give  notice  within 
a  certain  time  of  any  claim  for  damages  resulting  from  personal  injuries  re- 
ceived, is  a  stipulation  pertaining  to  the  remedy,  and  will  be  enforced  by  the 
courts  of  this  State  only  when  shown  to  be  reasonable  and  not  violative  of 
article  3379,  Rev.  Stats.,  which  provides  that  a  stipulation  for  notice  of  that 
kind  for  a  less  period  than  ninety  days  shall  be  void. 

2.— Rule  of  Company— Habitual  Violation — Contributory  Negligence — Question 

of  Pact. 

By  a  printed  rule  of  a  railroad  company  brakemen  were  forbidden  from 
going  between  the  cars  to  uncouple  them,  but  the  evidence  showed  that  brake- 
men  were  under  the  direction  and  control  of  the  conductors  and  that  said  rule 
was  habitually  violated  within  the  knowledge,  if  not  by  requirement  of  the 
conductors.  Held,  the  violation  of  the  rule  did  not,  per  «e,  constitute  con- 
tributory negligence.  This  was  at  best  but  a  circumstance  to  be  considered  by 
the  jury  in  determining  such  issue. 


460  Texas  Civil  Appeals  Reports,  Vol.  41.      [January, 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irby  Dunklin. 

N.  n.  Lassiter,  Robert  Harrison  and  J,  H,  Barwise,  Jr.,  for  appellant. 
— The  plaintiff  contracted  in  his  application  for  employment  if  injured 
while  in  the  service  of  the  company,  that  he  would  give  notice  of  any 
claim  for  injuries  to  the  general  attorney  of  the  defendant  at  Topeka, 
Kansas,  within  thirty  days  from  the  date  of  the  injury,  so  that  such 
claim  might  be  fully  and  fairly  investigated,  and  agreed  that  his  failure 
to  give  notice  in  the  manner  and  within  the  time  mentioned,  should  bar 
him  from  any  suit  on  account  of  such  injuries.  This  agreement  was  made 
in  consideration  of  receiving  employment  by  the  defendant  company, 
and  it  is  a  valid  contract  and  agreement;  and  the  plaintiff's  failure  to 
comply  therewith  is  a  complete  defense  to  this  suit.  The  evidence  seek- 
ing to  submit  this  issue  to  the  jury  should  have  been  admitted.  Riddle- 
barger  v.  Hartford  Co.,  7  Wallace,  386-392,  L.  Ed.,  Bk.  19,  257;  Phoenix 
Ins.  Co.  V.  Willis,  70  Texas,  15;  Healy  v.  Blake  Mfg.  Co.,  62  N.  E. 
Bep.,  270;  Hazel  v.  Railway  Co.,  82  Iowa,  477  (48  N.  W.  Rep.,  926) ; 
Lang  V.  Railway  Co.,  126  Fed.  Rep.,  338 ;  Crosby  v.  Railway  Co.,  128 
Fed.  Rep.,  193. 

The  evidence  shows  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  going  between  the  moving  cars  to  uncouple  them,  and  that  this 
negligence  proximately  contributed  to  his  injury;  and  under  the  law 
he  can  not  recover  damages  therefor.  Railway  v.  Ryan,  69  Texas,  665 ; 
Railwav  v.  Fields,  74  S.  W.  Rep.,  931;  Morris  v.*  Railway,  108  Fed. 
Rep.,  747;  Dawson  v.  Railway,  114  Fed.  Rep.,  870;  Gilbert  v.  Railway, 
128  Fed.  Rep.,  531. 

Stewart  &  Templeton,  for  appellee. — The  stipulation  in  question  rela- 
tive to  the  giving  of  notice  of  plaintiff's  claim  for  damages,  was  in  the 
nature  of  a  rule  of  limitation  fixed  by  the  alleged  agreement  of  the 
parties,  which  rule  relates  merely  to  the  remedy  and  same  does  not  affect 
the  right  or  cause  of  action.  Such  stipulation  will  be  governed  by  the 
law  of  the  forum;  and  since  it  is  in  violation  of  the  laws  of  Texas 
governing  such  notices,  it  is  void  and  the  trial  court  did  not  err  in  ex- 
cluding such  alleged  agreement.  Western  U.  Tel.  Co.  v.  Lovely,  52  S. 
W;  Rep.,  563 ;  Missouri,  K.  &  T.  Rv.  Co.  of  Texas  v.  Godair  Commission 
Co.,  87  S.  W.  Rep.,  871;  Gulf,  C.'&  S.  F.  Ry.  Co.  v.  Eddins,  7  Texas 
Civ.  App.,  123 ;  Armstrong  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  92  Texas, 
121;  Burgess  v.*  Western  U.  Tel.  Co.,  92  Texas,  128;  Reeves  v.  Texas 
&  P.  Ry.  Co.,  11  Texas  Civ.  App.,  514;  Missouri  P.  Ry.  Co.  v.  Harris, 
67  Texas,  170,  and  authorities  there  cited;  Rev.  Stats.,  arts.  3378  and 
3379 ;  Rvan  v.  Missouri,  K.  &  T.  Ry.  Co.,  65  Texas,  16 ;  Gray  v.  Western 
U.  Tel.  Co.,  64  S.  W.  Rep.,  1065,  and  authorities  there  cited;  Coughlin 
V.  Railway  Co.,  142  U.  S.,  101,  L.  Ed.,  Bk.  35,  pp.  955  and  956 ;  Gay- 
lord  V.  Duryea,  69  S.  W.  Rep.,  607;  Farmer  v.  Ethridge,  69  S.  W.  Rep., 
761. 

That  the  laws  of  another  State,  in  the  absence  of  pleadings  and  proof  to 
the  contrary,  will  be  presumed  to  be  the  same  as  the  laws  of  Texas: 
National  Bank  v.  Kennv,  98  Texas,  293;  Burgess  v.  Western  IT.  Tel. 
Co.,  92  Texas,  128. 
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It  is  only  when  the  minds  of  all  reasonable  men  must  arrive  at  the 
same  conclusion  from  a  given  state  of  facts  that  the  court  is  justified 
in  holding  as  a  matter  of  law  that  such  facts  do  or  do  not  constitute 
negligence.  In  all  other  cases  such  issues  must  be  determined  by  the 
jury.  Gaunce  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  20  Texas  Civ.  App.,  36; 
Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.,  417,  L.  Ed.,  Bk.  36,  p.  489 ; 
Texas  &  P.  Ry.  Co.  v.  Gentry,  1G3  U.  S.,  367,  L.  Ed.,  Bk.  41,  p.  193. 

It  was  not  negligence  per  se  for  appellee  tip  go  between  the  moving 
cars  to  imcouple  them,  notwithstanding  rule  149.  Texas  Cen.  Rv.  Co. 
V.  Bender,  75  S.  W.  Rep.,  661;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Cornell,  69 
S.  W.  Rep.,  981;  Missouri,  K.  &  T.  Ry.  Co.  v.  Mayfield,  68  S.  W.  Rep.. 
809. 

It  is  the  duty  of  a  railway  company  not  only  to  promulgate  reasonable 
rules  for  the  guidance  of  its  employes;  but  it  is  also  its  duty  to  use 
reasonable  efforts  to  enforce  such  rules.  The  habitual  disregard  and  non- 
observance  of  a  rule  by  the  employes  with  knowledge  of  the  company  is 
tantamount  to  a  repeal  or  abrogation  of  the  rule  by  the  companv.  Rail- 
way Co.  V.  Yarbro,  74  S.  W.  Rep.,  357;  St.  Louis  S.  W.  Ry.  Co.  v. 
Spivey,  76  S.  W.  Rep.,  750. 

Notice  to  the  conductors  of  defendants^  trains  of  the  habitual  non- 
observance  of  the  rule  was  notice  to  the  companies.  East  Tenn.,  etc., 
Co.  V.  Wright,  42  S.  W.  Rep.,  1067. 

CONNER,  Chief  Justice. — Appellee,  in  trying  to  uncouple  a  freight 
car  in  a  slowly  moving  train,  while  between  the  cars,  got  one  of  his 
feet  caught  in  a  defective  frog  of  a  switch,  and  being  unable  to  extricate 
it  in  time,  the  foot  was  so  crushed  by  a  wheel  as  to  require  its  amputation. 
In  this  suit  instituted  to  recover  damages  for  the  injury  stated  on  the 
ground  of  negligence  in  maintaining  the  frog,  appellee  recovered  a  judg- 
ment for  $3,500 ;  and  the  questions  assigned  as  error  before  us  on  appeal 
are  substantially :  1st.  Whether  there  was  error  in  excluding  proof  that 
appellee  contracted  with  appellant  at  the  time  of  entering  its  employ- 
ment as  a  brakeman,  to  give  notice  of  any  claim  for  damages  for  any 
injury  he  might  receive  within  30  days  after  its  occurrence,  and  that  a 
failure  to  give  such  notice  should  be  a  bar  to  the  institution  of  any  suit 
on  account  of  such  injury.  2d.  Whether  the  evidence  supports  the 
verdict  in  appellee's  favor  on  the  issue  of  his  alleged  contributory  negli- 
gence in  going  between  the  cars  to  uncouple  them. 

We  conclude  that  both  questions  must  be  decided  adversely  to  appel- 
lant's contention.  The  contract  offered  was  executed  at  Chickasha, 
Indian  Territory,  and  contained  a  stipulation  as  indicated,  but  it  is 
well  settled  in  Texas,  regardless  of  the  law  of  the  place  of  the  contract, 
that  such  stipulations  pertain  to  the  remedy  and  will  be  enforced  by  our 
courts  only  when  shown  to  be  reasonable  and  not  violative  of  Revised 
Statutes,  article  3379,  which  provides  that  a  stipulation  for  notice  of 
the  kind  in  question  for  a  less  period  than  ninety  days  shall  be  void. 
See  Armstrong  v.  Railway  Co.,  92  Texas,  121 ;  Western  U.  Tel.  Co.  v. 
Lovelv,  62  S.  W.  Rep.,  563 ;  Missouri,  K.  &  T.  Rv.  Co.  v.  Commission 
Co.,  87  S.  W.  Rep.,  871 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Eddins,  7  Texas 
Civ.  App.,  123;  Burgess  v.  Western  U.  Tel.  Co.,  92  Texas,  128. 

On  the  issue  of  contributory  negligence  the  proof  shows  that  the 
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cars  in  question  had  been  provided  with  patent  uncouplers,  but  thai 
because  of  an  inability  to  make  the  required  uncoupling  by  means  of 
the  patented  appliances  appellee  stepped  upon  the  track  between  the 
cars  and  endeavored  to  accomplish  the  purpose  of  withdrawing  the  coup- 
ling pin  with  his  hand.  In  doing  so  appellee  violated  a  printed  rule  of 
the  company  and  he  could  have  gone  over  or  around  the  train  and  have 
uncoupled  the  car  by  means  of  an  uncoupling  lever  on  the  other  side, 
or  he  could  have  caused  the  train  to  stop  and  have  then  uncoupled  it. 
But  there  was  abundant  evidence  tending  to  show  that  brakemen  were 
subject  to  the  control  and  direction  of  the  freight  conductors,  and  that 
the  rule  forbidding  brakemen  to  go  between  cars  to  uncouple  them  was 
habitually  violated,  within  the  knowledge,  if  not  by  requirement  of  such 
conductors.  The  train  was  moving  slowly,  the  uncoupling  attempted  in 
a  manner  that  appellee's  evidence  tends  to  show  was  usual  and  even 
required  under  similar  circumstances,  and  we  think  the  jury's  finding 
that  appellee  was  without  contributory  negligence  in  so  doing,  is  con- 
clusive here.  The  mere  violation  of  the  rule  adverted  to,  does  not  make 
it  otherwise.  This  at  best  was  but  a  circumstance  to  be  considered  by 
the  jury  together  with  all  other  relevant  evidence  in  the  determination 
of  the  issue.  (Texas  Cen.  Ey.  Co.  v.  Bender,  75  S.  W.  Rep.,  561 ;  Gulf, 
C.  &  S.  P.  Ry.  Co.  V.  Cornell,  69  S.  W.  Rep.,  981;  Missouri,  K.  &  T. 
Ry.  Co.  V.  May  field,  68  S.  W.  Rep.,  809.) 

In  other  particulars  the  verdict  and  judgment  are  not  assailed,  and 
hence  we  find  that  the  evidence  supports  the  material  allegations  of 
appellee's  petition,  and  order  that  the  judgment  be  aflBrmed. 

Affirmed, 

Writ  of  error  granted. 

Reversed  and  remanded. 


Robert  Burger  v.  W.  C.  Weatherby. 

Decided  January  27,  1906. 

Appeal  Bond — ^Immaterial  Hisdescription. 

Where  an  appeal  bond  from  a  Justice  to  a  County  Court  misdescribed  the 
judgment  appealed  from  in  naming  the  amount  of  the  same  as  $117  instead  of 
$111.72,  but  in  other  respects  correctly  described  and  identified  the  judgment, 
it  was  sufficient. 

Appeal  from  the  County  Court  of  Wise  County.  Tried  below  before 
Hon.  Jno.  G.  Qose. 

J.  M.  Basham  and  L.  W.  Sandusky,  for  appellant 

No  brief  for  appellee. 

STEPHENS,  Associate  Justice. — ^The  court  erred  in  holding  the 
appeal  bond  to  be  insufficient  and  in  dismissing  the  appeal  from  the 
Justice's  Court.  True,  the  appeal  bond  misdescribed  the  judgment  as 
to  the  amount  recovered,  naming  $117  instead  of  $111.72,  but  in  no  other 
respect  did  it  misdescribe  it.  It  correctly  stated  the  date  of  the  judgment 
and  contained  recitals  showing  the  number  and  style  of  the  cause  and 
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the  court  in  which  the  judgment  was  rendered.  That  the  misdescription 
complained  of  was  not  fatal  to  the  appeal  seems  to  be  established  by 
numerous  authorities,  of  which  we  need  cite  only  the  following :  Warren 
V.  Marberry  &  Son,  86  Texas,  193 ;  Missouri,  K.  &  T.  Rv.  v.  Vowell,  34 
S.  W.  Rep.,  354;  Niblo  v.  Dyer,  56  S.  W.  Rep.,  216;  Texas  &  P.  Rv.  v. 
Fields,  63  S.  W.  Rep.,  663. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for  a 
trial  on  the  merits.  ^ 

Reversed  and  remanded. 


U.  S.  Weddinoton  et  al.  v.  C.  B.  Jones. 

Decided  January  27,  1906. 

1. — ^Deposit  of  Pnblio  Funds — ^Indemnity  Bond. 

An  indemnity  bond  given  to  induce  a  county  treasurer  to  deposit  the  public 
funds  of  the  county  with  a  certain  bank,  is  not  void  as  against  public  policy, 
and  may  be  enforced. 

S. — Same — Statutory  Assicrnment — Conditional  Aoceptanoe — ^Valid — ^When. 

Where  an  insolvent  banker  made  a  statutory  assignment  providing  for 
releases  from  accepting  creditors,  and  a  county  treasurer  having  county  funds 
on  deposit  with  said  banker  under  an  indemnity  bond,  accepted  under  said 
assignment  upon  the  express  and  open  condition  that  such  acceptance  should 
not  have  the  effect  of  releasing  the  indemnitors  for  any  balance  due,  such  ac- 
ceptance was  not  fraudulent  and  did  not  release  the  indemnitors. 

Appeal  from  the  District  Court  of  Childress  County.  Tried  below 
before  Hon.  S.  P.  Huil. 

E.  E.  Diggs,  for  appellant. — That  the  acceptance  under  the  assignment 
released  the  indemnitors,  cited:  Willis  &  Bro.  v.  Morris,  63  Texas, 
468 ;  Dansby  v.  Frieberg,  Klein  &  Co.,  76  Texas,  463 ;  Roberson  v.  Tonn, 
76  Texas,  635;  Gourley  v.  Tyler  &  Simpson,  4  App.  Civ.  Cas.,  325; 
Sayles'  Civ.  Stats.,  art.  71  and  2644. 

J.  L,  Lackey,  for  appellee. 

STEPHENS,  Associate  Justice. — This  suit  was  brought  by  the 
appellee  as  treasurer  of  Collingsworth  County  to  recover  from  appellants 
the  amount  of  money  secured  by  an  indemnity  bond  executed  by  them 
to  induce  the  appellee  to  deposit  the  funds  of  Collingsworth  County  in 
his  hands  as  treasurer  with  U.  S.  Weddington  as  banker,  doing  business 
under  the  name  of  the  Bank  of  Childress.  While  the  money  was  on 
deposit  with  him  Weddington  became  insolvent  and  made  a  statutory 
assignment  providing  for  releases  of  liability  from  the  various  creditors 
accepting  the  same.  Appellee  at  first  refused  to  accept  the  benefits  of 
the  assignment,  on  the  ground  that  such  acceptance  might  relieve  the 
sureties  on  the  indemnity  bond,  but  finally  accepted  it,  on  condition 
that  these  sureties  should  not  be  released,  which  condition  was  indorsed 
on  the  letter  of  acceptance,  and  thereupon  received  from  the  assignee 
a  portion  of  the  claim.  The  rest  was  recovered  in  the  judgment  appealed 
from. 

The  first  assignment  of  error  presents  the  contention  that  it  was 
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against  public  policy  for  the  treasurer  of  Collingsworth  County,  the  legal 
custodian  of  the  funds  of  that  county,  to  transfer  the  same  to  another 
person  for  safe  keeping,  and  for  this  reason  that  the  indemnity  bond 
was  null  and  void.  No  authority  is  cited  to  sustain  this  contention  in 
its  entirety  and  we  know  of  none.  On  the  contrary,  it  seems  to  us  it 
would  be  more  plausible  to  contend  that  it  would  be  against  public  policy 
to  release  the  indemnitors  from  liability  for  the  funds  of  the  county  so 
obtained  from"  the  treasurer. 

The  next  contention  is  that  the  acceptance  of  the  assignment  by  the 
appellee  with  the  understanding  that  the  sureties  on  the  indemnity  bond 
were  not  to  be  released  was  fraudulent,  and  therefore  had  the  effect  of 
releasing  the  indemnitors,  but  this  contention,  though  authorities  are 
cited  to  support  it,  is  also  without  merit.  The  cases  cited  hold  that  a 
secret  agreement  between  the  assigning  debtor  and  an  accepting  creditor 
that  such  creditor  is  to  receive  the  payment  of  his  debt  in  full,  notwith- 
standing the  condition  of  the  assignment  providing  for  release,  is 
fraudulent  and  void.  But  no  such  case  is  found  in  this  record.  True, 
a  conditional  acceptance  was  made,  but  not  secretly  made.  Besides, 
the  principle  would  not  apply  to  a  trustee,  such  as  appellee  was,  suing 
to  recover  in  that  capacity,  as  appellee  did. 

The  remaining  assignment  complains  that  the  amount  recovered  ex- 
ceeded the  amount  claimed  in  the  petition,  but  we  do  not  so  interpret 
the  record.     The  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


A.  V.  Lewis  et  al.  v.  Guinn  Williams. 

Decided  January  27,  1906. 

1. — Striking  Out  Belayed  Pleadings. 

Where  a  defendant  had  notice  on  appearance  day  that  it  would  be  neces- 
sary  to  amend  his  answer  and  neglected  doing  so  until  the  case  was  called  for 
trial,  when  an  answer  setting  up  for  the  first  time  a  defense  of  failure  of 
consideration  was  filed,  it  was  not  an  abuse  of  discretion  on  the  part  of  the 
court  to  strike  out  such  answer  on  motion  of  plaintiff. 

8. — Bond  for  Title — ^Breach — ^Interest. 

In  a  suit  upon  a  bond  for  title,  where  the  entire  amount  of  the  purchase 
money  was  paid  at  the  time  the  bond  was  executed,  and  the  purchaser  never 
had  possession  of  the  land,  he  is  entitled  to  legal  interest  on  the  money  paid 
from  the  date  of  the  bond. 

8. — Same-— Exclnglon  of  Testimony — ^Harmless  Error. 

In  a  suit  to  recover  money  paid  upon  a  bond  for  title  the  exclusion  of 
testimony  to  the  effect  that  no  money  was  ever  paid  to  the  principal  in  the 
bond,  was  harmless  error  where  the  principal  admitted  one  of  the  sureties  on 
the  bond,  to  whom  the  money  was  paid,  had  full  authority  to  receive  the  money. 

Error  from  the  District  Court  of  Sherman  County.     Tried  below 
oefore  Hon.  Ira  Webster. 

S.  0.  Tankersley,  for  plaintiflf  in  error. 

J.  B.  Sneed^  for  defendant  in  error. 
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STEPHENS,  Associate  JusTiCE.-^anuary  12,  1903,  A.  V.  I-iewia 
sold  Guinn  Williams  a  sectiou  of  land  in  Sherman  County,  Texas,  and, 
with  C.  P.  Rudolph,  J.  J.  Dimmitt  and  Geo.  W.  Newton  as  sureties, 
executed  to  him  a  bond  in  the  penal  sum  of  fifteen  hundred  dollars, 
conditioned  as  follows:  "The  consideration  paid  and  agreed  to  be  paid 
for  said  land  is  as  follows,  to  wit :  seven  hundred  and  forty-nine  dollars 
($749.00),  cash  in  hand  paid,  the  receipt  of  which  is  hereby  acknowl- 
edged, and  one  dollar  to  be  paid  on  or  before  June  1,  1903.  Now  if 
the  said  Guinn  Williams  shall  fully  pay  said  indebtedness  according  to 
the  legal  tenor  and  effect  thereof,  the  said  A.  V.  Lewis  shall  make  or 
cause  to  be  made  to  the  said  Guinn  Williams,  ...  a  good  and 
valid  quit  claim  deed  to  said  premises  on  or  before  June  1,  1903,  then 
this  obligation  shall  be  null  and  void;  otherwise  it  shall  remain  in  full 
force.'^  Appellee  brought  suit  on  this  bond,  alleging  that  he  had  paid 
$750,  the  full  purchase  price  of  the  land  at  the  date  of  the  sale,  alleging 
a  breach  of  the  bond,  and  praying  to  recover  the  "amount  of  his  said 
debt,  interest  and  cost  of  suit/'  and  for  general  relief.  The  defense  was 
a  general  denial.  The  court  gave  him  judgment  for  seven  hundred  and 
fifty  dollars,  with  interest  from  the  date  of  the  sale  and  costs,  and  from 
that  judgment  this  appeal  is  prosecuted. 

We  see  no  abuse  of  discretion  in  the  ruling  complained  of  in  the  first 
assignment  of  error,  requiring  appellants  to  amend  their  answer  before 
the  case  was  called  for  trial.  When  notified  on  appearance  day  that  this 
would  be  required  of  them,  they  did  not  even  ask  leave  to  amend  but 
waited  till  the  case  was  called  for  trial  two  days  later  to  offer  an 
amended  answer  pleading  in  the  most  general  terms  a  failure  of  con- 
sideration in  the  instrument  declared  on.  This  amended  answer  con- 
tained only  four  lines,  alleging  "that  the  bond  sued  on  herein  was 
executed  and  delivered  without  consideration — that  nothing  whatever 
had  been  paid  to  this  defendant,  or  his  order  for  said  contract/'  A 
pleading  so  brief  and  simple  might  undoubtedly  have  been  prepared  and 
filed  on  appearance  day,  as  required  by  the  court  of  all  litigants,  and 
no  sufficient  excuse  was  offered  for  the  failure  to  meet  this  requirement. 

The  claim  put  forth  by  the  second  assignment,  that  appellee  was  not 
entitled  to  interest  on  the  purchase  price  of  the  land  from  the  date  of 
its  payment  but  only  from  the  time  when  he  was  entitled  to  a  deed, 
must  be  rejected,  since  appellant  Lewis  admitted  that  he  had  refused 
to  deliver  the  deed  to  appellee,  thus  repudiating  the  sale,  and  it  is  not 
pretended  that  appellee  ever  had  possession  of  the  land. 

The  third  and  last  assignment  presents  a  question  of  more  difficulty, 
but  it,  too,  must  be  overruled,  because,  however  erroneous  may  have 
been  the  ruling  complained  of,  the  result  would  have  been  the  same  if 
the  testimony  excluded  on  appellee's  objections,  of  which  ruling  the 
assignment  complains,  had  been  admitted.  The  most  that  appellant 
Lewis  offered  to  prove  by  the  excluded  testimony  was,  that  nothing  had 
ever  been  paid  to  him  for  the  land,  which  was  an  immaterial  issue  in 
this  case,  since  he  admitted  that  Mr.  Rudolph,  one  of  his  sureties  on  the 
bond,  through  whom  the  trade  had  been  made  and  to  whom  the  money 
had  been  paid,  had  full  authority  to  act  for  him.  The  judgment  is 
therefore  affirmed. 

Vol.  XLI.  Civil— 30.  Affirmed. 
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Mary  Raycraft  et  al.  v.  Ellen  Johnston  et  al. 

Decided  January  27,  1906. 

Serrioes  Rendered — Statnte  of  Frauds — Quantum  Meruit — ^Limitation. 

Where  services  were  rendered  by  a  niece  to  an  uncle  for  twenty-two  years 
under  and  by  virtue  of  an  agreement  that  the  uncle,  would  devise  all  his  prop- 
erty to  her,  and  the  uncle  died  intestate,  the  agreement  being  within  the 
statute  of  frauds  was  unenforceable;  but  a  suit  based  upon  quantum  tfieruit 
was  not  barred  by  limitation.  The  cause  of  action  only  arose  on  the  death 
of  the  uncle. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irby  Dunklin. 

Harris  &  Harris,  for  appellants. — The  statute  of  Texas,  which  in 
effect  says  no  action  shall  be  brought  in  any  of  the  courts  upon  any 
contract  for  the  sale  of  real  estate  unless  the  same  be  in  writing,  in- 
cludes every  agreement  by  which  one  person  promises  to  convey  land  to 
another  upon  a  consideration  good  or  valuable,  and  applies  to  a  contract 
to  convey  land  in  consideration  of  labor  or  services,  and  to  every  con- 
tract in  whatever  shape  it  may  be  put,  by  which  a  party  is  to  part  with 
real  estate,  and  has  equal  force  and  applicability  in  a  case  where  the 
promise  is  to  convey  land  by  will  as  it  does  where  the  agreement  is  to 
convey  it  by  deed.  *Eev.  Stats.,  arts.  2543,  3354,  3355,  3358;  Sprague 
V.  Haines,  68  Texas,  216;  Masterson  v.  Little,  75  Texas,  682;  McMullen 
V.  Guest,  6  Texas,  275. 

If  a  contract  is  voidable  or  void  as  to  one  obligor  because  in  violation 
of  the  statute  of  frauds,  it  is  likewise  voidable  by  the  other  as  to  any 
promise  made  as  consideration  for  the  invalid  promise  of  the  other  party, 
and  the  reliance  of  appellee  on  a  verbal  promise  which  came  within  the 
statute  of  frauds,  was  at  all  times  a  matter  of  choice,  was  not  obligatory 
/m  her  any  more  than  upon  him,  and  was  "a  contract  which  in  no  manner 
prevented  the  claimant  (appellee)  from  enforcing  her  demand  at  any 
time  she  might  have  seen  fit  to  do  so  for  any  wages  theretofore  earned ; 
and  as  she  had  a  right  to  sue,  she  could  not  decline  to  do  so  and  yet 
claim  that  limitation  did  not  run  against  her  claim  for  wages, 
there  being  no  fraud  alleged  or  proved.'^  Wheeler  v.  Frankenthall 
&  Bro.,  78  111.,  124;  McGinnis  v.  Femandes,  126  111.,  228;  Pond  v. 
Shenan  et  al.,  132  111.,  312;  Warner  v.  Hale  et  al.,  65  111.,  395;  Creigh- 
ton  V.  Sanders,  89  111.,  543 ;  Gorman  v.  Dodge,  122  111.,  528 ;  Wallace 
V.  Long,  105  Ind.,  522;  Gould  v.  Mansfield,  103  Mass.,  408;  Pflugor  v. 
Pultz,  43  N.  J.  Eq.,  440;  Eayner  Cattle  Co.  v.  Bedford,  91  Texas, 
642;  Jordan  v.  Abnev,  9  Texas  Ct.  Rep.,  174;  Bonner  v.  Bonner, 
9  Texas  Ct.  Rep.,  233;  West  v.  Clark,  QQ  S.  W.  Bep.,  215;  Dallas 
County  V.  Club  Land  &  Cattle  Co.,  95  Texas,  200. 

A  verbal  contract  for  conveyance  of  land  being  unenforceable,  the 
same  can  not  be  used  as  a  means  or  agency  or  a  ground  for  determining 
when  wages  given  by  another  and  different  contract,  to  wit,  one  im- 
plied by  law,  shall  become  due.     The  invalid  contract  can  not  be  in- 
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terpolated  into  the  coutract  implied  by  law  eo  a8  to  be  the  means  of  de- 
termining the  time  when  the  benefits  of  the  implied  contract  shall 
become  due.     \  contract  implied  by  law  stands  upon  its  own  footing. 

While  the  statute  of  limitations  will  not  run  against  one  under 
disability,  and  while  equity  will  relieve — that  is,  will  extend  the  period 
of  limitation  in  behalf  of  one  who  has  been  deprived  of  the  knowledge 
of  his  rights  by  the  fraud  of  another — yet  equity  does  not  hold  out 
relief  to  one  who  chooses  to  rely  on  a  contract  invalid  and  unenforceable 
(because  of  the  statute  of  frauds  or  otherwise).  Where  such  choice 
is  made  the  party  doing  so  assumes. the  risk  of  being  met  by  the  legal 
barrier  of  the  statute  of  limitations. 

Where  a  contract  to  pay  wages  for  services  rendered  is  based  not  on 
what  the  parties  agreed  to,  but  is  implied  because  the  parties  had  no 
agreement  at  all,  or  because  the  parties  had  a  contract  for  something 
which  could  not  be  enforced,  in  each  case  the  implication  of  law  is 
that  the  wages  will  become  due  and  payable,  according  to  the  custom  of 
the  country,  to  wit,  monthly,  yearly,  etc.  Davis  v.  Gorton,  16  N.  Y., 
266;  Dung  v.  Parker,  52  N.  Y.,  494;  In  re  Gardner,  Admr.„  103  K  Y., 
534,   535. 

Leroy  A.  Smith  and  Drew  Fruit,  for  appellee. — Where  an  express 
parol  contract  is  made  between  two  persons  by  the  terms  of  which  the 
former  agrees  to  give  the  latter,  by  deed,  will,  or  otherwise,  at  his 
death,  all  of  his  property,  both  real  and  personal,  of  which  he  might 
die  seized  and  possessed,  upon  condition  that  the  latter  should  live 
and  remain  with  the  former  and  take  care  of  him  until  his  death, 
such  contract,  if  performed  by  the  person  who  agrees  to  render  the 
services  and  the  other  person  dies  without  complying  with  the  contract, 
is  within  the  statute  of  frauds,  but  an  action  on  the  implied  con- 
tract or  a  quantum  meruit  for  the  reasonable  value  of  said  services 
rendered  for  the  full  time',  will  lie  and  can  be  enforced.  Stevens  v. 
Lee,  70  Texas,  280;  Von  Carlowitz  v.  Bernstein,  66  S.  W.  Eep.,  464; 
West  V.  Clark,  66  S.  W.  Rep.,  215;  Clark  v.  West,  72  S.  W.  Rep.,  100; 
2  Reed  Statute  of  Frauds,  sec.  622,  623;  W^ood  on  Frauds,  sec.  221; 
Pomeroy  on  Specif.  Perform.,  sec.  114;  Beach  on  Modem  Law  of 
Contract,  650;  2  Sutherland  on  Damages  (2d  ed.),  sec.  684;  3  Parsons 
on  Contracts,  35. 

In  a  parol  contract  to  convey  land  within  the  statute  of  frauds, 
the  cause  of  action  only  accrues  on  the  breach  of  it,  and  the  contract 
in  question  was  not  breached  by  Michael  Johnston  until  he  died  and  it 
was  found  he  left  no  will  conveying  his  estate  to  Ellen  Johnston./ 
Stevens  v.  Lee,  70  Texas,  280;  Lee  v.  Boutwell,  44  Texas,  152;  Dugan  v. 
Colville,  8  Texas,  126. 

Where  services  are  performed  for  a  series  of  years  by  one  person 
for  another  in  consideration  that  the  latter  shall  deed  or  will  property 
to  the  former  at  the  death  of  the  latter,  and  the  latter  dies  without 
doing  so,  the  person  who  performs  such  services  has  no  cause  of  action 
until  the  death  of  such  person  for  whom  the  services  are  rendered, 
and  the  statute  of  limitations  does  not  begin  to  run  until  the  death 
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of  the  person  who  is  to  convey  the  property.  Stevens  v.  Lee,  70 
Texas,  280;  Dugan's  Heirs  v.  Colville  Heirs,  8  Texas,  126;  West  v. 
Clark,  66  S.  W.  Rep.,  215;  19  Am.  &  Eng.  Eney.  of  Law  (2d  ei), 
193-195;  Bushnell  on  Lim.,  sees.  173  and  175;  Angel  on  Lim.,  sec. 
119;  Wood  on  Lim.,  sec.  160. 

"Contracts  which  may  not  be  enforced  as  such  because  of  the 
prohibition  of  the  statute  of  frauds,  are  nevertheless  held  to  be  of 
sufficient  validity  to  warrant  the  enforcement  of  rights  and  obligations 
arising  therefrom.^'  Patrick  v.  Roach,  21  Texas,  255;  Lee  v.  Boutwell, 
44  Texas,  153;  Moore  v.  Powell,  6  Texas  Civ.  App.,  50;  McCarty  v. 
May,  74  S.  W.  Rep.,  804;  Ray  v.  Young,  13  Texas,  551,  29  Am.  & 
Eng.  Ency.  Law  (2d  ed.),  815-817;  Statute  of  Frauds,  Rev.  Stats., 
art.  2543. 

"Where  a  party  enters  into  a  contract  which  is  within  the  statute 
of  frauds,  and  abandons  it  after  part  performance  for  no  other  reason 
than  that  it  is  within  the  statute  of  frauds,  the  weight  of  authority 
is,  it  is  believed,  that  he  can  not  recover  on  a  qiuinium  meruit  for 
the  services  performed.^^  15  Am.  &  Eng.  Enc.  Law  (2d  ed.),  p. 
1088. 

SPEER,  Associate  Justice. — This  is  an  action  by  Ellen  Johnston 
against  the  administrator  of  the  estate  of  Michael  Johnston,  deceased, 
to  recover  on  a  quantum  meruit  for  services  performed  by  her  as  a 
domestic  servant,  covering  a  period  of  twenty-two  years  prior  to  his 
decease.  It  was  alleged  that  said  services  were  rendered  under  a 
parol  agreement  intered  into  between  Ellen  Johnston  and  Michael 
Johnston,  niece  and  uncle  respectively,  to  the  effect  that  if  she  would 
live  with  and  take  care  of  and  keep  house  for  her  said  uncle  until 
his  death,  he  would  give  her  at  his  death  all  his  property  both  real 
and  personal  of  which  he  might  die  seized  and  possessed.  It  was 
further  alleged  that  the  said  Michael  died  intestate  without  complying 
with  said  agreement.  Mary  Raycraft.  and  the  other  heirs  of  said  Mi- 
chael contested  said  claim  and  pleaded  the  statute  of  frauds  as  well  as 
the  statutes  of  two  and  four  years'  limitation.  The  County  Court 
approved  the  full  claim  of  $6,600  against  the  estate,  but  on  appeal 
to  the  District  Court  where  the  case  was  tried  before  a  jury,  there 
was  a  verdict  and  judgment  in  favor  of  Ellen  Johnston  for  the  sum 
of  $4,000.    Prom  this  judgment  the  contestants  have  appealed. 

The  facts  established  by  the  verdict  of  the  jury  and  supplemental 
findings  by  the  court,  which  we  adopt,  are  as  follows: 

"Michael  Johnston  contracted  and  agreed  with  Ellen  Johnston  that 
if  she  would  live  with  him,  care  for  him  and  keep  house  for  him  until 
his  death,  he  would,  at  his  death,  give  her  all  the  property  he  might 
then  own;  and  such  agreement  and  contract  was  subsequently  re- 
newed and  repeated  by  Michael  Johnston  to  Ellen  Johnston  during 
the  period  Ellen  Johnston  lived  with  said  Michael  Johnston. 

"Ellen  Johnston,  in  consideration  of  said  agreement  of  Michael 
Johnston,  promised  and  agreed  with  him  to  live  with  him,  care  for  him 
and  keep  house  for  him  until  his  death ;  and  she  performed  said  services, 
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in  pursuance  of  her  said  contract  with  said  Michael  Johnston,  for  and 
during  a  period  of  twenty-two  years. 

"The  fair  and  reasonable  value  of  the  services  rendered  by  Ellen 
Johnston,  relying  upon  said  agreement  of  Michael  Johnston,  during 
the  entire  period  of  such  service,  was  $4,000;  and  during  the  four 
years  next  preceding  the  death  of  Michael  Johnston,  the  fair  and 
reasonable  value  of  the  services  rendered  by  Ellen  Johnston,  relying  up- 
on said  agreement  of  Michael  Johnston,  was  $960;  and  during  the 
two  years  next  preceding  the  death  of  Michael  Johnston,  the  fair  and 
reasonable  value  of  the  services  rendered  by  Ellen  Johnston,  relying 
upon  said  agreement  of  Michael  Johnston,  was  $600." 

"The  said  Michael  Johnston  died  intestate,  in  Tarrant  County, 
Texas,  on  to  wit:  the  10th  day  of  December,  1903,  leaving  an  estate 
consisting  of  a  two  hundred-acre  farm  situated  in  Tarrant  County, 
Texas,  and  owned  by  said  Michael  Johnston  during  all  the  time  said 
Ellen  Johnston  lived  with  him. 

"During  the  entire  period  that  Ellen  Johnston  performed  said  serv- 
ices for  Michael  Johnston,  and  upon  the  death  of  said  Michael  John- 
ston, it  was  the  intention  of  said  Michael  Johnston  to  faithfully  carry 
out  the  contract  made  with  his  niece,  Ellen  Johnston,  referred  to  in  the 
verdict  of  the  jury,  same  being  an  oral  contract  only,  by  willing  all 
of  his  estate  to  her,  and  a  short  time  before  his  death  he  sent  for 
an  attorney  at  law,  J.  Y.  Smith,  who,  at  the  instance  of  the  said 
Michael  Johnston,  drafted  a  will,  leaving  all  of  his  estate  to  Ellen 
Johnston,  but  said  Michael  Johnston  failed  to  execute  said  will  for 
the  sole  reason  that  at  the  time  said  will  was  drawn  as  aforesaid,  there 
were  no  persons  present  who  could  witness  the  same. 

"The  contestants  Mary  Raycraft  and  Owen  Johnston,  were  the 
sister  and  brother  respectively,  of  said  Michael  Johnston,  and  said 
other  contestants,  together  with  said  Mary  Raycraft,  and  Owen  John- 
ston, are  legal  heirs  of  said  Michael  Johnston. 

"The  claim  of  Ellen  Johnston  for  said  services  was  duly  made  out 
and  presented  to  said  administrator,  for  the  sum  of  $6,600,  and 
said  claim  was  by  said  administrator,  duly  allowed  for  said  sum,  and 
the  same  was,  by  the  Judge  of  the  County  Court  of  Tarrant  County, 
duly  approved  for  said  sum,  over  the  objection  and  resistance  then 
made  by  said  contestants,  who  have  duly  prosecuted  their  appeal  to 
this  court.'' 

Upon  these  facts  the  trial  court  rendered  judgment  establishing 
and  approving  the  claim  of  Ellen  Johnston  against  the  estate  of 
Michael  Johnston  deceased  for  the  sum  of  $4,000  and  rejecting  the 
same  for  the  excess  above  said  amount. 

The  only  question  in  the  case  is  one  of  limitations,  since  it  is 
conceded  by  all  parties  that  the  contract  between  Ellen  Johnston 
and  her  uncle  was  within  the  statute  of  frauds  and  therefore  in- 
capable of  forming  the  basis  for  a  cause  of  action.  The  gist  of  ap- 
pellant's contention  is  couched  in  the  propositions  that  the  reliance  of 
appellee  on  a  verbal  promise  which  came  within  the  statute  of  frauds, 
was  at  all  times  a  matter  of  choice,  was  not  obligatory  on  her  any  more 
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than  upon  deceased  and  was  a  contract  which  in  no  manner  prevented 
her  from  enforcing  her  demand  at  any  time  at  which  she  might  have 
seen  fit  to  do  so  for  any  wages  theretofore  earned;  and  as  she  had  a  right 
to  sue,  she  could  not  decline  to  do  so  and  yet  claim  that  limitations 
did  not  run  against  her  claim  for  wages,  there  being  no  fraud  alleged 
or  proved.  The  major  premise  of  this  legal  syllogism,  that  a  contract 
voidable  under  the  statute  of  frauds  as  to  one  is  also  voidable  as  to  the 
other,  may  be  true;  so  also  the  minor  premise  that  appellee's  reliance 
upon  the  promise  of  her  uncle  was  at  all  times  a  matter  of  choice 
and  not  obligatory  upon  her  any  more  than  upon  him,  may  be  true. 
But  beyond  this  the  syllogism  is  faulty,  for  it  does  not  follow  as  a 
conclusion  that  notwithstanding  the  unenforceable  agreement  appellee 
could  and  therefore  should  .have  enforced  her  demand  for  wages  as 
the  services  were  performed.  On  the  contrary,  we  understand  the 
rule  to  be  in  such  case  that  where  a  party  enters  into  an  agreement 
which  is  within  the  statute  of  frauds,  and  abandons  it  after  part  per- 
formance for  the  reason  that  it  is  unenforceable,  he  can  not  recover 
on  a  quantum  meruit  for  money  paid  or  services  performed  under  such 
contract.  Ehodes  v.  Storr,  7  Ala.,  34G;  Duncan  v.  Baird,  8  Dana 
(Ky.),  101;  McKinney  v.  Harvie,  38  Minn.,  18;  Simms  v.  Hutchins, 
8  Smed.  &  M.  (Miss.),  328;  Clark  v.  Terry,  25  Conn.,  395;  Qalvin 
V.  Prentice,  45  N.  Y.,  162;  Fillbrooke  v.  Belknap,  6  Vt.  383;  Abbot 
V.  Inskip,  29  Ohio,  59 ;  Kriger  v.  Leppel,  42  Minn.,  6.  Notwithstanding 
the  agreement  between  appellee  and  her  deceased  uncle  was  unenforce- 
able by  reason  of  the  statute  of  frauds,  yet  appellee  having  performed 
the  required  services  for  twenty-two  years  upon  the  faith  of  the 
promised  compliance  upon  the  part  of  her  uncle,  who  died  without  per- 
formance on  his  part,  she  was  entitled  to  sue  at  his  death  for  the 
reasonable  value  of  the  services  rendered.  Stevens  v.  Lee,  70  Texas, 
280;  Von  Carlowitz  v.  Bernstein,  .66  S.  W.  Rep.,  464;  West  v.  Clark, 
%%  S.  W.  Itep.,  215;  Waddell  v.  Waddell,  42  S.  W.  Rep.  (Tenn.),  46; 
Wallace  v.  Long,  105  Ind.,  522;  Hudson  v.  Hudson,  13  S.  E.  Rep., 
583;  Lisk  v.  Sherman,  25  Barb.  (X.  Y.),  433;  Renz  v.  Drury,  45  Pac. 
Rep.,  71;  Robinson  v.  Raynor,  28  X.  Y.,  494;  Ellis  v.  Cary,  74  Wis., 
176;  Reed  on  the  Statute  of  Frauds,  sees.  622,  623;  Beach,  Modern  Law 
Contracts,  sec.  650. 

In  such  case  the  cause  of  action  only  accrues  on  the  breach  of  the 
agreement,  which  in  this  case  took  place  on  the  death  of  Michael 
Johnston.  Stevens  v.  Lee,  supra;  West  v.  Clark,  66  S.  W.  Rep.,  215; 
and  Waddell  v.  Waddell,  42  S.  W.  Rep.   (Tenn.),  46. 

The  court's  conclusions  of  law  upon  the  facts  found  were  correct, 
and  his  judgment  is  therefore  affirmed. 

Affirmed, 

ox  MOTION   FOR  REHEARING. 

If  it  be  true  under  the  rule  in  this  State,  as  set  out  in  Carroll  v. 
Welch,  26  Texas,  150,  that  appellee  could  have  abandoned  her  oral 
contract  with  her  uncle,  and  then  could  have  instituted  suit  for  and 
recovered  the  reasonable  value  of  her  services  on  a  quantum  meruit. 
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it  does  not  follow  that  she  would  be  forced  to  pursue  such  course.  If 
she  chose  to  observe  rather  than  to  breach  her  contract,  her  cause  of 
action  necessarily  did  not  arise  until  her  uncle  breached  it,  which 
as  originally  stated,  was  upon  his  death.  Motion  for  rehearing  is  over- 
ruled. 

Conner,  Chief  Justice,  not  sitting. 

Overruled. 

Writ  of  error  refused. 


0.  M.  Love,  Executor,  v,  W.  B.  McGill. 

Decided  January  27,  1906. 

1. — Judgment  Against  Husband  and  Wife — ^Execntion  Against  Wife's  Estate. 
Where  a  valid  judgment  is  rendered  against  husband  and  wife  execution 
may  run  against  the  wife's  separate  estate,  although  the  debt  was  in  fact  a 
community  debt,  and  the  award  of  execution  is  in  general  terms  only,  and  not 
specifically  against  the  wife's  estate. 

S. — ^Banlomptcy — ^Discharge  of  Husband — Liability  of  Wife. 

The  discharge  of  the  husband  in  bankruptcy  does  not  relieve  the  wife's 
separate  estate  from  the  payment  of  a  valid  judgment  previously  rendered 
against  both  husband  and  wife  for  a  community  debt. 

Appeal  from  the  County  Court  of  Baylor  County.  Tried  below 
before  Hon.  B.  M.  Britton. 

Olasgow  &  Kenan,  for  appellant. — Under  the  common  law  a  dis- 
charge of  the  husband  in  bankruptcy  discharges  the  wife.  Lockwood 
V.  Salter,  5  B.  &  Ad.,  303;  Allers  v.  Forbes  43  Am.  Eep.,  ,559. 

Under  the  facts  of  this  case  the  common  law  rule  is  not  abro- 
gated, changed  or  altered.     Sayles*  Stats.,  art.  2968. 

During  the  marriage  relation  the  husband  has  the  sole  management 
and  control  of  the  community  estate,  and  in  bankruptcy  proceeding 
the  entire  community  estate  passes  to  the  trustee  in  bankruptcy  to 
discharge  the  community  debts.  Sayles*  Stats.,  art.  2967  and  2968; 
John  V.  Battle,  58  Texas',  596. 

«7.  T.  Montgomery,  for  appellee. — The  judgment  sued  on  in  this 
case  was  admitted  to  be  a  valid  judgment  against  L.  A.  Toberman, 
and  as  such  was  binding  upon  and  could  have  been  legally  satisfied 
by  levy  upon  her  separate  estate.  Speer  on  Married  Women,  pp. 
364  to"^  371;  Carson  v.  Tavlor,  19  Texas  Civ.  App.,  178;  Smith  v. 
Ridley,  70  S.  W.  Sep.,  235;  Walters  v.  Cantrell,  66  S.  W.  Bep.,  791; 
Baxter  v.  Dear,  24  Texas,  17 ;  Loan  &  D.  Co.  v.  Campbell,  65  S.  W.  Rep., 
65. 

Where  a  judgment  is  rendered  against  a  married  woman  for  money, 
the  judgment  can  not  be  .attacked  collaterally  by  showing  that  the 
facts  did  not  authorize  the  judgment,  such  judgment  being  conclusive 
even  though  erroneous,  unless  set  aside  by  appeal  or  writ  of  error, 
or  other  direct  attack  seasonably  brought.  Freeman  v.  McAninch, 
87  Texas,  139. 
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The  judgment  sued  on  being  a  valid  judgment,  against  L.  A.  Tober- 
man,  the  bankruptcy  of  P.  Toberman  did  not  have  the  effect  to  satisfy 
the  same  as  to  L.  A.  Toberman,  or  to  release  L.  A.  Toberman  and  her 
separate  estate  or  her  property  acquired  after  the  death  of  her  hus- 
band from  the  payment  of  Uie  same.  National  Bankruptcy  Act  of  1898, 
sec.  16;  5  Cyc,  p.  401,  and  cases  cited  in  note  50;  Pinkard  v,  Willis, 
24  Texas  Civ.  App.,  71;  Hill  v.  Harding,  130  U.  S.,  702. 

CONNEB,  Chief  Justice. — Appellant  is  the  independent  executor 
of  the  last  will  of  L.  A.  Toberman,  deceased,  and  as  such  at  the  suit 
of  appellee  suffered  a  judgment  for  the  sum  of  $950,  from  which  he 
appeals.  The  facts  show  that  the  amount  recovered  had  been  paid 
by  appellee  upon  a  judgment  rendered  against  L.  A.  Toberman  and  her 
husband  P.  Toberman  as  principals  and  appellee  as  surety.  The  judg- 
ment last  mentioned  was  admitted  to  be  valid  at  the  time  of  its  entry 
against  both  P.  and  L.  A. 'Toberman  and  it  is  also  admitted  that  it  has 
never  been  set  aside  or  paid.  It  was  likewise  shown  that  subsequent  to 
appellee's  said  payments,  P.  Toberman  took  the  benefit  of  the  bank- 
rupt act  and  was  duly  discharged  in  bankruptcy  from  the  payment 
of  all  his  debts.  There  was  no  recitation  in  the  Toberman  judgment 
to  show  that  it  was  rendered  upon  any  debt  incurred  on  account  of 
necessaries  for  L.  A.  Toberman  or  for  the  benefit  of  her  separate 
property.  Nor  did  the  judgment  specially  provide  for  execution  against 
the  separate  property  of  the  wife,  the  award  of  execution  being  in 
general  terms  only.  Appellant,  however,  proved  that  the  debt  for 
which  judgment  was  rendered  against  P.  Toberman  and  L.  A.  Tober- 
man was  a  community  debt  and  upon  this  ground,  as  also  because 
of  the  failures  noticed  in  the  recitations  of  the  judgment,  contends 
that  the  Toberman  judgment  was  not  available  as  against  the  separate 
property  of  L.  A.  Toberman,  deceased,  and  that  the  discharge  of  P. 
Toberman  in  bankruptcy  also  discharged  his  wife,  L.  A.  Toberman. 

We  are  of  opinion  that  neither  of  appellant's  said  contentions  is  cor- 
rect. As  stated,  it  was  admitted  that  the  judgment  against  Mrs. 
Toberman  was  valid,  and  it  hence  closed  all  inquiry  as  to  the  grounds 
upon  which  it  was  rendered.  Xor  does  the  failure  of  the  judgment 
to  specifically  authorize  execution  against  the  wife's  separate  property 
invalidate  it  or  prevent  satisfaction  thereof  out  of  Mrs.  L.  A.  Tober- 
man's  separate  property.  These  propositions  seem  to  be  so  well  settled 
that  we  content  ourselves  with  a  citation  merely  of  some  of  the  au- 
thorities where  the  questions  are  fully  discussed.  See  Speer  on  Mar- 
ried Women,  pp.  364  to  371;  Carson  v.^Tavlor,  19  Texas  Civ.  App.,  178; 
Smith  v.  Bidley,  70  S.  W.  Eep.,  235;  Walters  v.  Cantrell,  66  S.  W. 
Rep.,  791;  Baxter  v.  Dear,  24  Texas,  17;  Loan  Co.  v.  Campbell,  65 
S.  W.  Sep.,  65. 

As  to  appellant's  remaining  contention  it  is  sufficient  to  say  that  it 
is  directly  opposed  to  the  express  terms  of  section  16  of  the  Act  of 
July  1,  i898,  establishing  a  uniform  system  of  Bankruptcy  through- 
out the  United  States.  This  section  provides  that:  "The  liability 
of  a  person  who  is  codebtor  with,  or  guarantor  or  in  any  manner  a  surety 
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for,  a  bankrupt  shall  not  be  altered  by  the  discharge  of  such  bank- 
rupt" See  vol.  3,  U.  S.  Compiled  Stats.,  1901,  p.  3428.  See,  also, 
Elliott  V.  B.ooth,  44  Texas,  and  authorities  cited  at  top  of  p.  188; 
Wolf  V.  Stix,  9  Otto.  (U.  S.),  L.  Ed.,  Bk.  25,  309;  Hill  v.  Harding,  130 
U.  S.  L.  Ed.,  Bk.  32,  1083. 

Upon  the  undisputed  facts  appellee  was  entitled  to  recover,  and  the 
judgment  in  his  favor  is  accordingly  affirmed. 

Affirmed, 


EuLA  Kino  v.  H.  G.  King. 

Decided  January  27,  1906. 

Abandonment  of  Wife  by  Husband — Right  of  Husband  to  Sell  Commnnity 
Property. 

When  the  husband  deserts  the  wife  absolutely,  ceases  the  discharge  of  his 
duties,  and  contributes  in  no  manner  to  her  support  and  that  of  the  family,  the 
wife  is  thereby  authorized  to  dispose  of  their  community  property  for  such 
purposes  as  the  exigencies  of  her  situation  may  require  but  such  right  of 
disposition  so  conferred  is  not  exclusive  as  against  the  husband,  and  does  not 
work  a  forfeiture  of  his  right  to  sell  such  property  himself  in  payment  of 
community  debts,  or  to  otherwise  dispose  of  the  same. 

Error  from  the  District  Court  of  Camp  County.  Tried  below  before 
Hon.  P.  A.  Turner. 

Sam  D.  Snodgrass  and  W.  R.  Heath,  for  plaintiff  in  error. — In 
support  of  the  proposition  embodied  in  the  eighth  assignment  of 
error  quoted  in  the  opinion,  cited :  Zimpleman  v.  Robb,  53  Texas,  281 ; 
Wright  V.  Hays,  10  Texas,  133 ;  Schwulst  v.  Neely,  50  S.  W.  Rep.,  609 ; 
Woodson  V.  Massenberry,  22  S.  W.  Rep.,  148 ;  Long  v.  Long,  70  S.  W. 
Rep.,  587;  Cullers  v.  James,  66  Texas,  497;  Edmonds  v.  Bomer,  12 
Texas  Civ.  App.,  237. 

No  brief  for  defendant  in  error. 

TALBOT,  Associate  Justice. — This  suit  was  brought  by  Mrs. 
Eula  King,  plaintiff  in  error,  against  H.  G.  King,  defendant  in  error, 
to  recover  the  value  of  certain  personal  property  alleged  to  have  been 
taken  and  converted  by  him  and  to  restrain  the  said  King  by  injunction 
from  interfering  with  her  possession  of  certain  real  estate  occupied 
by  her  as  a  homestead. 

For  sake  of  brevity  said  parties  will  be  referred  to  hereafter  in  the 
opinion  as  plaintiff  and  defendant,  respectively.  The  plaintiff  alleged 
in  substance,  that  she  was  the  wife  of  one  Felder  King,  who  was  the 
son  of  defendant,  but  that  her  said  husband,  without  cause,  on  the  — 
day  of  October,  1903,  abandoned  plaintiff  and  their  two  infant  chil- 
dren, since  which  time  they  have  not  lived  together  as  husband  and 
wife.  That  when  the  said  Felder  King  deserted  and  abandoned  plain- 
tiff he  absented  himself  from  the  State  and  left  plaintiff  in  possession 
of  the  homestead  and  certain  personal  property  consisting  of  two  mules 
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and  a  wagon^  two  hogs^  farming  implemients  and  ribbon  seed  cane,  etc. 
which  was  their  community  property.  That  afterwards  her  said  hus- 
band and  the  defendant  entered  into  a  conspiracy  to  fraudulently  de- 
prive her  of  the  possession  of  her  homestead  and  said  personal  property 
and  to  convert  tlxe  same  to  their  own  use.  That  in  pursuance  of  said 
conspiracy,  defendant  unlawfully  and  without  plaintiff's  consent,  entered 
upon  her  premises  and  took  and  appropriated  to  his  own  use  the 
property  mentioned  and  certain  other  described  personal  property  and 
refused  to  pay  plaintiff  therefor.  Plaintiff  further  alleged  that  de- 
fendant, without  her  consent,  entered  upon  her  homestead  premises, 
of  which  she  was  in  lawful  possession,  and  removed  therefrom  and 
converted  to  his  own  use,  certain  matured  crops  and  movable  prop- 
erty; that  actuated  by  malice  and  with  a  desire  and  purpose  to  vex, 
harass  and  injure  plaintiff  defendant  sought  to  induce  her  tenants 
to  remove  from  said  premises,  destroyed  and  removed  the  fences  sit- 
uated thereon,  and  in  divers  ways  interfered  with  her  possession  of 
said  homestead,  and  annoyed,  harassed  and  injured  her.  Plaintiff 
alleged  that  her  said  husband  had  refused  to  join  her  in  this  suit, 
and  prayed  to  be  permitted  to  prosecute  it  alone;  .that  defendant 
be  enjoined  from  interfering  with  her  possession  of  her  homestead; 
that  she  recover  actual  and  exemplary  damages,  and  have  general  relief. 
Defendant  plead  the  general  issue  and  in  substance,  that  he  bought 
the  two  mules  and  wagon  alleged  to  have  been  converted  by  him  from 
Felder  King,  husband  of  plaintiff,  in  good  faith,  in  extinguishment 
of  a  community  debt  due  by  them  to  him,  amounting  to  about  the 
sum  of  $250;  that  the  said  cane  alleged  to  have  been  appropriated  by 
him  was  never  the  property  of  Felder  King,  but  was  the  property  of 
defendant;  that  all  the  other  property  charged  to  have  been  converted 
by  defendant  was  never  in  his  possession  nor  appropriated   by  him. 

A  jury  trial  resulted  in  a  verdict  and  judgment  for  defendant  and 
plaintiff  appealed. 

Plaintiff  and  Felder  King  were  married  and  lived  together  as  hus- 
band and  wife  in  Camp  County,  Texas,  about  five  years.  There  were 
two  children  bom  to  them  aged  respectively,  at  the  date  of  the  trial 
of  this  cause,  three  and  five  years.  Felder  King,  plaintiff's  husband, 
abandoned  and  ceased  to  live  with  her  in  October,  1903,  without  ade- 
quate cause  for  so  doing,  and  went  to  the  State  of  Louisiana,  and  ob- 
tained employment  there,  but  in  a  short  time  returned  and  resided 
with  his  father,  the  defendant,  H.  6.  King.  When  Felder  King 
abandoned  plaintiff  in  October,  1903,  he  left  the  personal  property 
involved  in  this  suit  and  which  was  their  community  property,  on  the 
homestead  in  her  possession,  and  the  same  was  taken  from  her  with- 
out her  consent.  He  also  left  in  plaintiff's  custody  at  that  time  their 
two  children,  since  which  time  he  has  not  lived  with  plaintiff,  nor  con- 
tributed anything  to  her  support,  or  to  the  support  of  the  children. 
In  a  suit  instituted  by  H.  G.  King,  defendant,  against  the  plaintiff 
herein  and  Felder  King,  the  possession  of  the  land  and  premises 
upon  which  plaintiff  resided  was  awarded  to  plaintiff  by  a  decree  of 
the  District   Court  of   Camp   County,   Texas,   at  the  December   term 
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thereof  in  1903^  as  the  homestead  of  herself  and  children^  so  long  as 
she  occupied  it  as  such.  Felder  King  instituted  suit  against  his  wife 
for  a  divorce,  but  same  was  dismissed  at  the  December  term,  1903, 
of  the  court.  The  evidence  was  sufficient  to  justify  the  finding,  which 
is  evidently  embraced  in  the  verdict  of  the  jury,  that  such  of  the 
property,  the  value  of  which  is  sought  to  be  recovered  in  this  suit,  as 
went  into  the  possession  of  the  defendant,  H.  G.  King,  or  was  in  any 
way  taken  or  disposed  of  by  him,  was  either  bought  by  him  for  a 
valuable  consideration  and  in  good  faith  from  Felder  King,  plaintiff's 
husband,  or  taken  and  disposed  of  by  defendant  with  the  consent  of  and 
by  authority  derived  from  the  said  Felder  King.  The  court  did  not 
charge  upon  the  subject  of  exemplary  damages  and  no  complaint  is 
made  in  this  Court  of  the  failure  to  do  so. 

Plaintiff's  several  assignments  of  error  need  not  be  discussed  in  detail. 
They  relate  to  and  complain  solely  of  the  court's  charge  and  its  refusal 
to  give  certain  requested  instructions,  and  involve  and  present  for  our 
decision  but  one  question,  namely :  Did  Felder  King,  husband  of  plain- 
tiff, have  the  legal  right,  under  the  facts  disclosed,  to  dispose  of  the 
property,  the  value  of  which  is  sought  to  be  recovered  in  this  action, 
or  was  the  exclusive  control  and  power  of  disposition  of  the  same 
transferred  to  and  vested  in  plaintiff,  his  wife,  by  reason  of  the  aban- 
donment of  her  as  shown. 

The  trial  court,  as  manifested  by  its  charge  to  the  Jury,  was  of  the 
opinion  that  said  Felder  King  had  in  no  event  forfeited  or  been 
deprived  of  his  right  to  dispose  of  his  community  interest  in  said 
property,  nor  of  the  whole  of  it  to  pay  community  debts  or  otherwise 
dispose  of  said  property,  provided  the  disposition  thereof  was  not  made 
with  the  purpose  to  defraud  his  wife.  In  conformity  with  this  view 
of  the  law,  the  jury  were  instructed  in  effect  that  if  a  part  of  the 
property  mentioned  in  plaintiff's  petition  was  sold  by  Felder  King 
to  the  defendant  in  payment  of  an  honest  debt,  a  part  taken  by  de- 
fendant with  the  consent  of  Felder  King  and  sold  and  the  consideration 
received  paid  to  said  Felder  King,  and  a  part  sold  by  said  Felder  King 
to  defendant  in  good  faith,  then  as  to  such  property  to  find  for  the 
defendant.  On  the  other  hand,  they  were  instructed  that  if  the  debt, 
for  which  the  property  given  to  pay  the  same,  was  fictitious  and  the  dis- 
position of  the  other  articles  of  property  to  defendant  made  with  the 
intent  to  defraud  the  plaintiff,  and  defendant  had  notice  of  such  pur- 
pose on  the  part  of  Felder  King,  then  to  find  for  plaintiff  one-half 
of  the  market  value  of  said  property  with  interest. 

The  court  further  instructed  the  jury  as  follows:  ^'Xow  as  to  each 
and  all  of  the  other  articles  of  property  itemized  and  described  in 
plaintiff's  petition  (except  the  clock,  wagon  and  two  mules  and  stalks 
of  seed  sugar  cane),  if  you  believe  from  a  preponderance  of  the  evi- 
dence in  this  case  that  H.  G.  King  took  any  or  all  of  it  into  his  pos- 
session arid  converted  it  to  his  own  use,  then  you  will  find  for  the 
plaintiff  one-half  the  reasonable  cash  market  value  of  such  property 
so  converted  by  him  at  the  time  and  place  of  conversion  witK  interest 
thereon  at  six  percent  per  annum  from  the  date  of  such  conversion  to 
the  present  time." 
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The  correctness  of  the  trial  court's  view  of  the  law  as  expressed  in 
the  charge  referred  to  and  that  quoted  above  is  challenged  by  appel- 
lant's counsel  and  they  insist  that  the  correct  rule  applicable  to  the 
facts  of  this  case  is  embodied,  substantially,  in  a  special  charge  re- 
quested by  them  and  made  the  basis  of  appellant's  eighth  assignment  of 
error  which  reads  as  follows :  "You  are  instructed  that  when  a  husband 
abandons  his  wife  and  family,  and  ceases  to  discharge  his  duties  as  a 
husband,  and  ceases  to  contribute  to  the  support  of  his  wife  and  family, 
that  his  previous  legal  power  and  right  of  management,  control,  and 
disposition  of  the  community  property,  passes  from  him  and  is  trans- 
ferred to  his  wife,  and  thereafter  and  so  long  as  they  live  separate 
and  apart  from  each  other  she  has  the  exclusive  right  of  the  manage- 
ment, control  and  disposition  of  the  community  property,  and  any 
attempted  sale  or  disposition  of  any  part  of  the  community  property 
under  such  circumstances  by  the  husband,  is  a  legal  fraud  upon  the  legal 
rights  of  the  wife  regardless  of  the  motive  or  purpose  of  the  husband 
in  making  such  sale  or  disposition,  and  any  person  in  such  case  who 
purchases  or  obtains  any  part  of  such  community  property  from  her 
husband,  and  without  the  consent  of  the  wife,  does  not  by  such  pur- 
chase from  the  husband  obtain  any  title  to  such  property  so  acquired, 
and  such  property  or  its  value  may  be  recovered  by  suit  by  the  wife, 
even  though  the  husband  may  have  disposed  of  such  property  for  the 
purpose  of  paying  community  debts." 

The  contention  of  counsel  for  appellant,  as  we  understand  it,  is  em- 
bodied in  the  above  special  charge,  which  was  refused  by  the  court, 
and  at  "first  blush"  seemingly  finds  support  in  language  used  in  sev- 
eral decisions  of  our  Supreme  Court.  We  have  examined  these  deci- 
sions and  are  of  the  opinion  that  when  considered  and  interpreted 
with  reference  to  and  in  the  light  of  the  facts  upon  which  they 
rest,  it  becomes  apparent  that  neither  of  them  can  be  said  to  be  an 
authoritative  expression  upon  the  precise  question  we  are  here  called 
upon  to  decide.  In  those  cases  the  power  of  the  wife,  who  had  been 
abandoned  by  her  husband,  to  dispose  of  community  property  for  the 
support  of  herself  and  family,  was  the  point  at  issue  and  question 
decided.  In  none  of  them  was  the  right  of  the  husband  to  dispose 
of  personal  property  belonging  to  the  community  estate  of  himself  and 
wife  to  pay  debts  or  to  otherwise  dispose  of  such  property  after  abandon- 
ment of  his  wife,  involved;  nor  did  the  question  of  the  excltisive  right 
of  the  wife  in  such  case,  to  dispose  of  such  property  arise.  It  was 
not  essential,  we  think,  in  those  cases  in  order  to  reach  the  conclusion, 
that  the  wife,  who  had  been  abandoned  by  her  husband  and  thereby 
compelled  to  assume  the  duties  and  incur  the  responsibilities  of  the  head 
of  the  family,  had  the  exclusive  right,  as  against  her  husband,  to  dis- 
pose of  their  community  property. 

The  desertion  of  the  wife  by  the  husband  without  cause,  coupled 
with  his  failure  thereafter  for  a  considerable  length  of  time  to  contribute 
to  her  support,  confers  upon  such  wife,  because  of  the  necessity  arising 
therefrom,  the  power  of  disposing  of  the  community  property,  whether 
real  or  personal,  and  the  exercise  of  that  power  or  discretion  so  con- 
ferred, with  respect  to  such  property,  will  pass  to  the  purchaser  thereof 
the  title  as  against  the  subsequent  vendee  of  the  husband.     This  is 
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not  because  the  exclusive  right  to  dispose  of  the  property  had  been 
transferred  and  vested  in  the  wife  on  account  of  the  husband's  deser- 
tion and  non-support,  but  because  the  conduct  and  default  of  the 
husband  and  the  necessities  of  the  situation  had  forced  her  to  assume 
the  responsibilities  and  discharge  the  duties  incident  to  the  maintenance 
of  herself  and  family.  To  the  recognition  and  establishment  of  this 
right  of  the  wife  under  such  circumstances,  which  was  not  given  by 
statute,  is  the  legitimate  scope  of  our  decisions  upon  the  subject  and 
in  our  opinion  they  should  not  be  regarded  as  authority  sustaining  the 
contention  of  appellant.  The  right  to  dispose  of  the  common  property 
of  the  husband  and  wife  during  coverture  is  conferred  upon  the  husband 
by  statute,  and  but  for  the  modification  of  this  statute  by  our  decisions 
based  upon  the  delinquencies  of  the  husband  and  the  necessities  of  the 
wife  arising  therefrom,  any  disposition  of  such  property  by  the  wife 
alone  would  be  unauthorized  and  convey  no  title.  Now,  while  the 
wife  may,  under  the  circumstances  and  for  the  purposes  stated,  dispose 
of  the  community  property,  yet  we  have  no  statute,  nor  have  we  found 
any  decision,  which,  in  our  opinion,  deprives  the  husband  of  his  right 
to  dispose  of  such  property  because  of  the  existence  of  the  circum- 
stances to  which  we  have  referred,  that  would  authorize  the  wife  to  sell. 
Abandonment  of  the  wife  by  the  husband  does  not  deprive  him  of  his 
interest  in  the  community  property,  even  though  he  should  thereafter 
live  in  adultery  with  another  woman,  Hensley  v.  Ijcwis,  82  Texas,  595, 
and  the  only  restriction  placed  upon  his  power  of  disposing  of  such 
property  is  found  in  article  2983  of  our  Revised  Statutes,  which  reads 
thus:  ^'On  and  after  the  day  on  which  the  action  for  divorce  shall 
be  brought,  it  shall  not  be  lawful  for  the  husband  to  contract  any 
debts  on  account  of  the  community,  nor  to  dispose  of  the  lands  be- 
longing to  the  same;  and  any  alienation  made  by  him  after  that  time 
shall  be  null  and  void,  if  it  be  proved  to  the  satisfaction  of  the  court 
that  such  alienation  was  made  with  a  fraudulent  view  of  injuring  the 
rights  of  the  wife."  Tliis  statute,  as  will  be  observed,  in  no  respect 
affects  or  limits  the  husband's  right  to  control  and  sell  personal  property 
belonging  to  the  community,  and  only  inhibits  such  conveyances  of 
community  lands  by  him,  even  after  suit  for  a  divorce  has  been  filed, 
as  may  be  made  with  a  fraudulent  view  of  injuring  the  wife's  rights. 
Moore  v.  Moore,  73  Texas,  382.  This  expression  of  the  legislative 
will  respecting  the  community  lands,  and  the  absence  of  any  statute 
depriving  the  husband,  on  account  of  abandonment  of  the  wife,  of  the 
power  expressly  conferred  to  dispose  of  the  personalty  belonging  to  the 
community,  may  be  construed  as  an  indication  on  the  part  of  our 
law-makers  that  such  conduct  should  not  affect  such  power.  We  there- 
fore conclude,  that  notwithstanding  it  is  the  settled  law  of  this  State, 
"that,  if  the  husband  deserts  tlie  wife  absolutely,  ceases  the  discharge 
of  his  duties  and  contributes  in  no  manner  to  her  support  and  that  of 
the  family,"  such  wife  is  thereby  authorized  to  dispose  of  their  com- 
munity property  for  such  purposes  as  the  exigencies  of  her  situation 
may  require,  yet  such  right  of  disposition  so  conferred  is  not  exclusive 
as  against  the  husband,  and  does  not  work  a  forfeiture  of  his  right  to 
sell  such  property  himself  in  payment  of  community  debts,  or  to  other- 
wise dispose  of  the  same.     It  must  be  understood  that  the  property 
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involved  in  thitj  controversy  was  acquired  by  the  husband  and  wife 
while  they  were  living  together,  and  no  question  arises  and  no  opinion 
expressed  as  to  what  would  be  the  rights  of  the  wife  in  property  ac- 
quired by  her  efforts  during  the  abandonment  by  the  husband.  The 
property  here  involved  being  personalty,  and  the  further  fact  that  it 
may  have  been  exempted  from  forced  sale  under  the  laws  of  this 
State,  does  not  affect  the  question.  The  husband,  unlike  his  right  to 
deal  with  the  homestead,  as  was  the  character  of  property  involved  in 
the  suit  of  Cullers  v.  James,  66  Texas,  494,  is  authorized  to  incumber, 
sell  or  otherwise  dispose  of  the  community  personal  property,  without 
the  wife's  consent. 

As  to  the  charge  of  the  court  it  is  suflScient  to  say  that  if  there  was 
any  error  in  it,  such  error  is  favorable  to  plaintiff  and  she  has  no 
cause  to  complain. 

Believing  the  judgment  of  the  court  below  is  sustained  by  the  facts 
and  law,  it  is  affirmed. 

Affirmed. 


Western  Supply  &  Manufacturing  Company  v.  United  States  & 
Mexican  Trust  Company. 

Decided  January  27,  1906. 

1. — Corporation  Bonds — Consideration. 

The  provisions  of  the  Constitution  (article  12,  section  6)  does  not  require 
that  a  corporation  issuing  bonds  shall  receive  face  value  for  the  same,  but  that 
the  amount  received  shall  bear  some  reasonable  approximation  to  the  amount 
of  the  bond. 

8. — ^Bonds — ^Pledge  of  Same. 

A  railway  company  has  the  right,  under  the  Constitution,  to  pledge  its 
bonds  as  collateral  security  for  money  or  property  actually  received  as  a  result 
of  such  pledge,  as  well  as  to  sell  the  same. 

8. — Decree  in  Equity. 

This  suit  was  brought  by  certain  bondholders  to  establish  the  validity 
of  such  bonds,  to  foreclose  a  mortgage  executed  to  secure  the  same,  and  to 
have  a  receiver  appointed  for  the  mortgaged  property.  It  was  proper  for  the 
court  to  determine  the  validity  of  the  bonds,  without  determining  the  amount 
due  on  the  bonds  or  who  held  them,  especially  when  the  court  reserved  the 
right  in  the  decree  to  allow  the  bondholders  to  come  in  afterwards  and  prove 
up  their  ovmership  and  indebtedness. 

4. — Bondholders— Prorating  Debts. 

A  trust  company,  holding  bonds  of  the  defendant  as  security,  issued  cer- 
tificates called  "collateral  trust  certificates."  These  certificates  evidence  the 
primary  loans  for  which  some  of  said  bonds  were  pledged,  others  were  pledged 
for  other  indebtedness.  The  trial  court  adjudged  that  the  holders  of  the 
bonds  should  participate  pro  rata  in  the  proceeds  of  the  sale  of  the  mort- 
gaged property  until  their  primary  indebtedness  was  paid  on  the  basis  of  the 
bonds  held,  and  not  of  the  debt.     Held,  correct. 

5.— Foreign  Corporation— Snit  in  Texas. 

The  plaintiff,  a  Missouri  corporation,  could  prosecute  this  suit  without 
taking  out  a  permit  to  do  business  in  Texas  because  it  did  not  appear  that 
said  corporation  transacted  business  in  Texas. 
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Error  from  the  District  Court  of  Harrison  County.  Tried  below  be- 
fore Hon.  Richard  B.  Levy. 

F.  H.  Prendergast,  for  plaintiff  in  error. — The  court  erred  in  para- 
graph 1  of  said  decree  in  adjudging  and  decreeing  that  the  seven  hun- 
dred and  ninety-two  bonds  set  up  in  plaintiff's  petition  are  valid  and 
existing  obligations  against  the  Texas  Southern  Bailway  Company, 
because  a  large  number  of  said  bonds  were  issued  for  a  consideration 
not  deemed  valuable  in  law  and  were  issued  as  collateral  security  for 
a  debt  already  existing  and  said  debt  remains  yet  a  debt  against  said 
railway,  and  it  is  shown  by  the  decree  that  said  bonds  were  not  issued 
for  money,  property  or  labor.  Constitution  of  Texas,  art.  12,  sec.  6; 
Northside  Ry.  v.  Worthington,  88  Texas,  573 ;  Farmers  L.  &  T.  Co.  v. 
San  Diego  Ry.,  45  Fed.  Rep.,  528;  Elyton  Land  Co.  v.  Birmingham  & 
Co.,  92  Ala,,  407  (25  Am.  St.  Rep.,  65);  Fitzpatrick  v.  Dispatch 
Co.,  83  Ala.,  604;  Nelson  v.  Hubbard,  96  Ala.,  238  (11  South  Rep., 
428);  5  Thompson  Cor.  sec,  6059. 

The  court  erred  in  adjudging  that  persons  named  in  the  decree  who 
hold  bonds  as  collateral  security  should  prorate  in  the  proceeds  of 
the  sale  of  the  road  on  the  basis  of  the  collateral  held  and  not  on  the 
basis  of  the  debt  secured.  Jessup  v.  City  Bank,  14  Wis.,  331;  Rice's 
Appeal,  79  Penn.  St.,  168;  Ackerson  v..Lodi  Branch,  28  N.  J.  Eq., 
642;  3  Wood's  Ry.  Law,  sec.  473. 

That  the  United  States  &  Mexican  Trust  Company  is  not  shown  to 
have  any  authority  to  transact  business  in  Texas,  and  therefore  the 
collateral  trust  certificates  issued  by  it  are  void  and  the  amount  ad- 
judged to  it  in  said  decree  is  error.  Taber  v.  Interstate  B.  &  L.,  91 
Texas,  94;  Commercial  Tel.  Co.  v.  Territorial  Bank,  86  S.  W.  Rep., 
69. 

Cook  &  Oossett,  F.  S.  MUler  and  A.  H.  McKnight,  for  defendant  in 
error. — The  court  did  not  err  in  holding  the  seven  hundred  and  ninety- 
two  bonds  to  be  valid  and  existing  obligations  of  the  Texas  Southern 
Railway  Company.  Illinois  Trust  Co.  v.  Pac.  Ry.  Co.,  117  Cal.,  332; 
S.  C,  49  Pac.  Rep.,  197;  Duncomb  v.  New  York,  H.  &  N.  Ry.  Co., 
84  N.  Y.,  190;  Piatt  v.  U.  P.  Ry.  Co.,  99  U.  S.,  48;  Nelson  v.  Hubbard, 
96  Ala.,  238,  11  So.  Rep.,  428;  R.  S.,  art.  4486;  North  Side  Ry.  Co. 
V.  Worthington,  88  Texas,  562;  Scott  v.  Farmers'  Nat.  Bank,  75  S.  W. 
Rep.,  7-9;  Memphis  &  L.  R.  R.  Co.  v.  Dow,  120  U.  S.,  287;  Coe  v. 
East  &  W.  R.  R.  Co.,  52  Fed.  Rep.,  537;  Brown  v.  Duluth  &  M.  Ry. 
Co.,  53  Fed.  Rep.,  889;  Atlantic  Trust  Co.  v.  Woodbridge  Canal  & 
Irrigation  Co.,  79  Fed.  Rep.,  842;  Sioux  City  Ry.  Co.  v.  Manhattan 
Trust  Co.,  92  Fed.  Rep.,  428;  William  Firth  v.  Loan  &  Trust  Co., 
122  Fed.  Rep.,  671. 

A  railway  company  has  the  right  to  pledge  its  bonds  as  collateral 
security  for  debts  incurred  by  it.  Rev.  Stats.,  art.  4486 ;  Farmers'  Nat. 
Bank  v.  Waco  Electric  Railway  &  Light  Co.,  36  S.  W.  Rep.,  131; 
Memphis  &  L.  R.  Ry.  Co.  v.  Dow,  120  U.  S.,  298;  Allen  v.  Dallas 
&  W.  Ry.  Co.,  1  Fed.  Cases,  p.  465,  3  Woods,  316;  Atlantic  Trust  Co. 
V.  Woodbridge  Canal  &  Irrigation  Co.,  79  Fei  Rep.,  842 ;  Union  Loan 
&  Trust  Co.  V.  Southern  California  Railroad  Co.,  61  Fed.  Rep.,  845; 
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Farmers'  Loan  &  Trust  Co.  v.  Toledo  Railroad  Co.,  54  Fed.  Rep., 
759 ;  William  Firth  v.  Loan  &  Trust  Co.,  122  Fed.  Rep.,  571 ;  Leo  v. 
Union  Pac.  Rv.  Co.,  17  Fed.  Rep.,  273;  Rawlins  v.  New  Memphis 
Gas  Light  Co."^et  al.,  60  S.  W.  Rep.,  206;  "Cyc.'^  p.  1170;  5  Thomp. 
on  Corp.,  sec.  6265;  1  Mor.  on  Corp.,  sec.  349;  22  A.  &  E.  Enc.  of 
Law,  p.  847;  23  A.  &  E.  Enc.  of  Law,  pp.  836-838.  And  authorities 
cited  under  preceding  proposition. 

A  railway  company  can  in  good  faith  validly  pledge  its  bonds  for 
antecedent  debts.  Kauffman  v.  Robey,  60  Texas,  310;  Brown  v.  Thomp- 
60n,  79  Texas,  50;  Alexander  v.  Bank  of  Lebanon,  47  S.  W.  Rep., 
840.  Also  authorities  under  preceding  propositions.  American  File 
Co.  V.  Garrett,  110  U.  S.,  288;  Memphis  &  L.  R.  Ry.  Co.  v.  Dow, 
120  U.  S.,  298;  Atlantic  Trust  Co.  v.  Woodbridge  Canal  &  Irrigation 
Co.,  79  Fed.  Rep.,  842 ;  Union  Loan  &  Trust  Co.  v.  Southern  California 
Railroad  Co.,  51  Fed.  Rep.,  845;  William  Firth  v.  Loan  &  Trust  Co., 
122  Fed.  Rep.,  571;  Duncomb  v.  New  York,  etc..  Railroad  Co.,  84  N.  Y., 
190. 

There  being  no  statement  of  facts  in  the  record,  and  the  judgment 
of  the  court  showing  that  it  was  rendered  after  hearing  the  evidence 
and  the  several  reports  of  the  master  in  chancery,  it  will  be  conclusively 
presumed  that  the  necessary  facts  were  found  by  the  court  to  support 
its  judgment,  and  the  same  should  be  affirmed.  Whitaker  v.  Gee, 
61  Texas,  219;  Juergens  v.  Missouri,  K.  &  T.  Ry.  Co.,  42  S.  W.  Rep., 
230. 

It  was  proper  for  the  court  to  find  that  bonds  had  been  issued 
and  negotiated  and  were  acquired  for  value  and  in  good  faith  without 
determining  either  the  amount  due  on  the  bonds  or  who  held  them, 
especially  where,  as  in.  this  instance,  the  court  reserved  the  right 
and  made  provision  therefor  in  the  decree  to  allow  the  bondholders 
to  come  in  afterwards  and  prove  up  their  ownership  and  indebtedness. 
Sioux  City  Ry.  Co.  v.  Manhattan  Trust  Co.,  92  Fed.  Rep.,  431;  5 
Thomp.   on   Corp.,   sec.   6228   et   seq. 

Pledgees  of  collateral  bonds  securing  debts  should  participate 
in  the  proceeds  of  the  sale  of  mortgaged  property  securing  the  bonds 
on  the  basis  of  such  collateral  security,  and  not  on  the  basis  of  the 
debt  secured,  until  the  primary  debt  is  paid  by  such  participation  as  is 
provided  in  this  decree.  Sanderson  v.  Railey,  47  S.  W.  Rep.,  667; 
Bond  V.  National  Exchange  Bank,  53  S.  W.  Rep.,  71;  Green  v.  Scot- 
tish Mortgage  Co.,  44  S.  W.  Rep.,  319;  Jackson  v.  Chemical  Bank, 
46  S.  W.  Rep.,  295 ;  Richardson  v.  Green,  130  U.  S.,  104 ;  5  Thomp. 
on  Corp.,  sees.  6265  and  6228;  3  Wood  on  Railway  Law,  sec.  473; 
6  Rapalje  &  Mack's  Digest,  p.  509;  Morton  v.  New  Orleans  &  Selma 
Rv.  Co.;  79  Ala.,  590;  Duncomb  v.  New  York  Ry.  Co.,  84  N.  Y^, 
190;  Rice's  Appeal,  79  Pa.  St.,  168. 

The  court  did  not  err  in  decreeing  that  certain  bonds  held  by  Jno. 
M.  Gardner  and  D.  H.  Scott  were  valid  without  stating  the  amount 
of  the  debt  for  which  the  same  were  pledged  as  security,  especially 
where,  as  here,  the  judgment  retained  jurisdiction  of  the  cause  for  the 
purpose  of  hearing  and  determining  such  matters  in  the  future.  Texas 
Western  Ry.  Co.  v.  Gentry,  69  Texas,  625 ;  Farmers  Bank  v.  Scott,  45  S. 
W.  Rep.,  26;  McUheny  v.  Binz,  80  Texas,  9;  Sioux  City  Ry.  Co.  v. 
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Manhattan  Trust  Co.,  92  Fed.  Rep.,  431;  5  Thomp.  on  Corp..  sec. 
6228  et  seq.;  First  National  Bank  v.  Shedd,  121  U.  S.,  74. 

It  was  not  necessary  for  the  United  States  &  Mexican  Trust  Company 
to  have  authority  to  transact  business  in  Texas  in  order  to  bring  and 
prosecute  this  suit.  Security  Co.  v.  Panhandle  Nat.  Bank,  93  Texas. 
575;  Lakeview  Land  Co.  v.  San  Antonio  Traction  Co.,  95  Texas,  252; 
Commercial  Land  Co.  v.  Territorial  Bank  &  Trust  Co.,  86  S.  W. 
Sep.,  SG. 

BOOKHOUT,  Associate  Justice. — This  was  a  suit  brought  by  the 
United  States  &  Mexican  Trust  Company  in.  the  District  Court  of 
Harrison  County,  Texas,  against  the  Texas  Southern  Railway  Company, 
to  establish  the  validity  of  seven  hundred  and  ninety-two  bonds  of 
the  railway  company,  of  the  par  value  of  one  thousand  dollars  each, 
to  foreclose  a  mortgage  made  and  executed  by  the  said  railway  company 
to  secure  the  said  bonds,  and  to  have  a  receiver  appointed  to  take 
charge  of  the  mortgaged  property  of  the  railway  company  pending 
the  litigation.  The  petition  was  filed  on  July  11,  1904,  on  which  date 
a  receiver  was  appointed,  and  on  September  22,  1904,  a  judgment 
was  rendered  declaring  the  seven  hundred  and  ninety-two  bonds  valid 
and  existing  obligations  of  the  Texas  Southern  Railway  Company, 
foreclosing  the  mortgage  and  ordering  the  property  covered  thereby 
sold,  classifying  a  number  of  claims  presented  on  the  part  of  the 
interveners  and  ordering  the  road  operated  by  the  receiver  who  had 
been  theretofore  appointed. 

The  mortgage  sought  to  be  foreclosed  was  executed  by  the  Texas 
Southern  Railway  Company  to  the  United  States  &  Mexican  Trust 
Company  and  dated  July  1,  1902,  to  secure  bonds  which  were  to  be 
thereafter  issued  by  the  railway  company  in  the  sum  of  five  million 
dollars,  or  so  much  thereof  as  the  Railroad  Commission  of  Texas 
should  allow.  Pursuant  to  the  authority  of  the  Railroad  Commission 
seven  hundred  and  ninety-two  bonds  adjudged  by  the  court  to  be  valid 
and  existing  obligations  of  the  railway  company,  were  issued.  Certain 
of  these  bonds  were  issued  and  sold  to  the  parties  named  in  the  decree 
and  certain  of  them  were  issued  and  pledged  as  collateral  security. 
The  bonds  that  were  pledged  as  collateral  security  were  issued  under 
a  contract  with  the  Delaware  Western  Construction  Company,  and  the 
Texas  Southern  Railway  Company,  and  were  for  indebtedness  in- 
curred and  money  loaned  or  other  value  received  at  the  time  the  pledges 
were  made,  and  the  pledges  were  made  in  good  faith.  The  United 
States  &  Mexican  Trust  Company  issued  its  certain  certificates,  called 
"Collateral  Trust  Certificates,"  to  the  amount  of  $175,000,  payable  to 
bearer  and  running  three  years  and  bearing  interest  at  the  rate  of 
seven  and  a  half  percent  per  annum.  These  certificates  evidence  the 
primary  loans  for  which  some  of  said  bonds  were  pledged  as  collateral 
security,  and  others  were  pledged  for  other  loans  and  indebtedness. 

The  first  question  raised  by  the  appeal  is,  were  the  bonds  issued 

for  a  consideration  deemed  valuable  in  law?     The  decree  recites  that 

the   allegations   of   plaintiff's   petition   are   true.      The   allegations   in 

the  petition  are  in  substance  that  the  Texas  Southern  Railway  Com- 
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pany  issued  its  first  mortgage  bonds  in  the  amount  of  $792,000  and 
that  they  are  valid.  The  decree  recites  that  these  bonds  were  issued 
under  the  authority  and  approval  of  the  Railroad  Commission  of  Texas, 
and  are  valid  and  existing  obligations  of  the  defendant;  that  some  of 
the  bonds  are  held  and  owned  by  various  persons,  named  in  the  decree, 
in  absolute  ownership  and  were  acquired  for  value  and  in  good  faith. 

There  is  no  statement  of  facts  in  the  record.  The  decree  recites  that 
it  was  rendered  after  hearing  of  evidence,  and  the  several  reports  of 
the  master  in  chancery,  and  after  the  court  had  been  fully  advised  in  the 
premises.  The  contention  insisted  upon  by  plaintiff  in  error  seems  to 
be  that  the  bonds  were  not  valid  in  that  they  were  not  issued  for  money 
paid,  labor  done  or  property  actually  received.  The  Constitution  pro- 
vides that  *'no  corporation  shall  issue  stock  or  bonds,  except  for  money 
paid,  labor  done,  or  property  actually  received,  and  all  fictitious  in- 
crease of  stock  or  indebtedness  shall  be  void.^^  Const,  art.  12,  sec.  6. 
This  provision  of  the  Constitution  does  not  require  that  the  corporation 
shall  receive  a  dollar  in  money  for  each  dollar  of  indebtedness,  but 
that  the  amount  received  shall  bear  some  reasonable  approximation  to  the 
amount  of  indebtedness.  Northside  Ry.  Co.  v.  Worthington,  88  Texas, 
573.  The  decree  showing  that  the  bonds  are  valid  obligations  of  the 
Texas  Southern  Railway  Company,  and  that  the  owners  acquired  them 
for  value  and  in  good  faith,  it  will  be  inferred,  in  the  absence  of  a 
statement  of  facts,  that  the  trial  judge  had  before  him  evidence  that 
they  were  issued  for  a  consideration  authorized  by  the  Constitution 
and  statutes. 

Did  the  railway  company  have  authority  to  pledge  its  bonds  as  col- 
lateral security  for  money,  or  property  actually  received?  The  railway 
company  had  power  under  the  Constitution  to  issue  its  bonds  and  we 
think  the  authority  is  broad  enough  to  embrace  a  pledge,  as  well  as  a 
sale  of  its  bonds.  When  the  bonds  were  pledged  and  money  or  property 
actually  received  as  a  result  of  such  pledge  the  bonds  were  in  effect 
"issued  for^'  such  monev  and  property.  Illinois  Trust  Co.  v.  Pac. 
Ry.  Co.,  117  Cal.,  332,  49  Pac.  Rep.,  197;  Duncomb  v.  New  York, 
H.  &  N.  Ry.  Co.,  84  N.  Y.,  190;  Nelson  v.  Hubbard.  96  Ala.,  238, 
11  So.  Rep.,  428;  Memphis  &  L.  R.  R.  Co.  v.  Dow,  120  U.  S.,  287; 
Atlantic  Trust  Co.  v.  Woodbridge  Canal  &  Irrigation  Co.,  79  Fed. 
Rep.,  842;  Sioux  City  Ry.  Co.  v.  Manhattan  Trust  Co.,  92  Fed.  Rep., 
431.  The  decree  recites  that  "the  court  doth  find  and  doth  order, 
adjudge  and  decree  that  the  following  of  said  mortgage  bonds  have 
been  issued  and  are  now  held  in  pledge  made  by  the  defendant  by  and 
with  the  Delaware  Western  Construction  Company  for  indebtedness 
incurred  thereon  and  money  loaned  or  value  received  at  the  respective 
times  said  pledges  were  made  and  in  good  faith  and  that  said  bonds 
are  now  held  by  the  following  named  persons  and  the  following  owners.*' 
It  then  recites  the  names  of  the  pledgees,  the  amount  of  the  bonds, 
and  the  amount  of  the  debts  which  they  secure.  The  railway  com- 
pany had  the  right  to  pledge  its  bonds  as  collateral  security  for  money 
or  property  actually  received  as  a  result  of  such  pledge. 

The  decree  shows  four  bonds  were  issued,  one  to  Jacob  Kline,  one 
to  E.  E.  Barton,  one  to  J.  H.  Penner,  and  one  to  L.  E.  Walker  and 
twelve  to  L.   E.   Walker,   trustee,   and  that   said   bonds  were   issued 
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for  value,  have  been  negotiated  and  are  held  in  absolute  ownership 
and  were  acquired  for  value  and  in  good  faith.  As  stated,  there  being 
no  statement  of  facta  in  the  record,  and,  as  the  judgment  of  the  court 
shows  that  it  was  rendered  after  hearing  the  evidence  and  the  several 
reports  of  the  master  in  chancery,  it  will  be  conclusively  presumed 
that  the  necessary  facts  were  before  the  court  to  support  its  judgment. 
It  was  proper  for  the  court  to  find  that  bonds  had  been  issued  and 
negotiated  and  were  acquired  for  value  and  in  good  faith  without  de- 
termining either  the  amount  due  on  the  bonds  or  who  held  them, 
especially  where,  as  in  this  instance,  the  court  reserved  the  right,  and 
made  provision  therefor  in  the  decree,  to  allow  the  bondholders  to  come 
in  afterwards  and  prove  up  their  ownership  and  indebtedness. 

Complaint  is  made  that  the  court  erred  in  paragraph  X  of  said 
decree,  in  subdivision  (b)  thereof,  in  adjudging  that  there  was  due 
P.  M.  Hubbell  $49,927  on  certificates  numbered  from  six  to  twenty- 
seven,  which  makes  only  twenty-two  certificates,  each  certificate  being 
for  one  thousand  dollars.  The  material  question  to  be  settled  by  the 
decree  was  the  amount  due  F.  M.  Hubbell,  and  this  it  correctly  states 
as  $49,927.  It  was  not  necessary  to  state  the  number  of  certificates 
he  held,  and  if  there  is  a  clerical  error,  as  there  seems  to  be,  in  stating 
the  number  it  becomes  immaterial  in  view  of  the  fact  that  the  amount 
of  his  debt  is  correctly  shown.  The  master's  report  copied  in  the  record 
shows  the  correct  number  of  certificates  held  by  Hubbell  and  gives  their 
numbers.  These  remarks  apply  to  the  fourth  and  fifth  assignments  and 
the  same  are  overruled. 

It  is  contended  that  the  court  erred  in  adjudging  that  persons 
named  in  the  decree  who  hold  bonds  as  collateral  security  should  pro 
rate  in  the  proceeds  of  the  sale  of  the  road  on  the  basis  of  the  collateral 
held  and  not  on  the  basis  of  the  debt  secured.  The  court  adjudged  that 
the  holders  of  the  bonds  pledged  as  security  for  their  indebtedness 
against  the  railway  company  should  participate  in  the  proceeds  of  the 
sale  of  the  mortgaged  property  until  their  primary  indebtedness  was 
paid,  on  the  basis  of  the  bonds  and  not  on  the  basis  of  the  debt.  The 
decree  further  provides  that  when  such  primary  indebtedness  is  paid, 
said  bonds  shall  be  re-delivered  to  defendant  railway  company.  In  this 
respect  the  decree  is  correct.  One  holding  bonds  pledged  as  collateral 
security  is  entitled  to  prove  them  up  to  the  extent  of  their  face  value 
and  have  a  distribution  out  of  the  funds  accruing  from  the  sale  under 
a  foreclosure,  on  the  basis  of  the  bonds  to  the  extent  of  the  amount 
of  his  primary  debt  and  interest.  5  Thompson  on  Cor.,  sec.  6265; 
Rice's  Appeal,  79  Pa.  St.,  168;  Duncomb  v.  Railway  Co.,  84  N.  Y., 
190. 

The  eighth  assignment  of  error  is,  the  court  erred  in  subdivision 
(2)  of  paragraph  X,  in  adjudging  that  the  primary  debt  due  F.  M. 
Hubbell  and  named  in  (A),  (B),  (C),  (D)  and  (E),  in  subdivision 
(2)  of  paragraph  X,  are  to  be  paid  out  of  the  proceeds  of  the  sale 
of  the  road,  when  there  is  no  finding  that  said  debts  are  due  by  the 
Texas  Southern  Railway  Company.  There  is  no  proposition  presented 
under  this  assignment,  nor  does  it  clearly  appear  in  the  assignment 
wherein  there  is  error  in  the  paragraph  of  the  decree  complained  of. 
The  suit  was  brought  by  the  United  States  &  Mexican  Trust  Company 
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against  the  Texas  Southern  Bailway  Company,  a  corporation.  It  al- 
leged the  execution  and  issuance  of  $792,000  of  bonds  by  the  Texas 
Southern  Railway  Company  and  alleged  facts  showing  that  said  bonds 
were  legally  issued.  The  decree  finds  that  the  allegations  of  the  peti- 
tion are  true.  It  recites  that  $792,000  in  bonds  have  been  issued  and 
are  valid  and  existing  obligations  of  the  defendant.  The  decree  fairly 
adjudges  these  bonds  are  debts  due  by  the  Texas  Southern  Railway 
Company.*  Tliese  remarks  apply  to  the  eighth,  tenth  and  eleventh 
assignments  which  are  overruled. 

The  court  did  not  err  in  decreeing  that  the  City  National  Bank 
of  Kansas  City  should  prorate  on  the  basis  of  twenty-five  bonds,  held 
by  it  as  collateral,  when  its  debt  was  only  $6,800  and  which  amount 
was  further  secured  by  the  notes  of  the  Enid  Bank. 

The  court  adjudged  that  four  bonds  were  originally  issued  and  de- 
livered to  Scott,  Jones  &  Company,  and  that  three  of  the  same  were 
held  at  the  time  of  the  decree  by  John  M.  Gardner,  and  that  thirteen 
bonds  were  hold  at  the  time  by  D.  H.  Scott.  It  w^as  further  stated 
that  the  nature  of  the  holding  of  these  bonds  was  not  at  the  time 
ascertainable.  Jurisdiction  of  the  cause  was  specially  retained  for  the 
purpose  of  hearing  and  determining  the  ownership  of  bonds,  classifying 
claims,  etc.  The  court  did  not  err  in  decreeing  that  these  bonds  were 
valid,  without  stating  the  amount  of  the  debt  for  which  the  same 
were  pledged  as  security. 

The  court  in  the  decree  <?lassified  all  the  claims  as  follows:  Class 
"A"  was  Receiver's  Debts;  Class  "B"  was  Labor  Liens;  Class  "C" 
Statutory  Liens;  Class  "D"  the  Bonds;  Class  "E"  Floating  Debts. 

It  is  contended  that  the  court  erred  in  subdivision  (2),  paragraph 
X,  in  decreeing  that  F.  M.  Hubbell  has  collateral  bonds  to  secure 
$8,597.62  due  on  pay  checks,  assigned  to  Class  "E'*  inferior  to  the 
bonds  because  this  gives  him  a  double  security,  as  Class  "E"  has  certain 
rights  separate  from  Class  "D"  which  is  the  bonds,  and  the  same  is 
not  consistent  with  that  part  of  the  decree  assigning  that  amount  to 
Class  "E,"  and  refusing  to  put  same  in  Class  "C"  or  "B.'^ 

We  are  of  the  opinion  there  is  no  error  in  the  decree  in  this  respect.  F. 
M.  Hubbell  held  pay  checks,  amounting  to  $8,597.62  which  debt  was 
placed  in  Class  "E.^'  This  indebtedness  was  secured  by  bonds  pledged 
to  him  as  collateral.  The  bonds  were  valid  obligations  of  the  Texas 
Southern  Railway  Company. 

It  is  contended  in  the  fifteenth  assignment  that  the  court  erred  in 
rendering  judgment  on  the  collateral  trust  certificates,  and  on  the 
bonds  held  as  pledge  or  collateral  security,  and  on  the  debt  for  which 
the  bonds  and  certificates  were  held  as  security,  because  there  was 
no  pleading  in  the  cause  justifying  or  supporting  such  a  judgment. 
The  petition  alleged  that  bonds  to  the  numljer  of  seven  hundred  and 
ninety-two  of  the  face  value  of  $1,000  each  were  issued  by  the  railway 
company,  and  were  outstanding  obligations  against  it.  No  personal 
judgment  in  favor  of  the  plaintiff  was  asked  on  these  bonds,  there 
being  no  personal  debt  due  the  plaintiff  as  trustee,  nor  did  the  court 
render  such  judgment.  The  petition  prayed  for  a  judgment  decreeing 
bonds  to  be  valid  and  existing  obligations  and  a  foreclosure  of  the 
mortgage,  and  the  court  so  decreed.    The  judgment  shows  that  various 
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interventions  had  been  filed  in  the  cause  and  that  the  main  ease 
and  these  interventions  were  tried  as  a  consolidated  case.  The  plead- 
ings of  these  interveners  are  not  contained  in  the  record.  The  decree 
was  rendered  on  the  pleadings  of  plaintiff  and  defendant,  and  that  of 
interveners,  together  with  the  reports  of  the  master  in  chan- 
cery, and  the  evidence  adduced.  In  this  condition  of  the 
record  we  conclude  there  is  no  merit  in  the  fifteenth  assignment 
and  it  is  overruled. 

It  is  insisted  that  the  United  States  &  Mexican  Trust  Company  is 
not  shown  to  have  any  authority  to  transact  business  in  Texas,  and 
therefore  the  collateral  trust  certificates  issued  by  it  are  void,  and  the 
amount  adjudged  to  it  in  said  decree  is  error.  It  does  not  appear 
that  the  United  States  &  Mexican  Trust  Company  issued  the  certificates 
in  Texas,  or  that  it  transacted  business  in  Texas.  The  record  shows 
that  the  mortgage  deed  of  trust  was  delivered  in  Kansas  City,  Mis- 
souri. The  United  States  &  Mexican  Trust  Company  is  a  Missouri 
corporation.  It  could  prosecute  this  suit  without  taking  out  a  permit 
to  do  business  in  Texas.    Security  Co.  v.  Bank,  93  Texas,  575. 

We  conclude  that  no  reversible  error  is  shown  in  the  record  and  the 
judgment  is  affirmed. 

Affirmed. 

OPINION   ON   MOTION   FOR  REHEARINCJ. 

The  plaintiff  in  error  in  its  motion  for  rehearing  complains  of  the 
statement  in  the  opinion,  that  "the  judgment  shows  that  various  in- 
terventions had  been  filed  in  the  cause  and  that  the  main  case  and  these 
interventions  were  tried  as  a  consolidated  case.'^  The  recitation  in  the 
decree  is,  "Now  on  this  22d  day  of  September,  A.  D.,  1904,  comes 
plaintiff,  the  United  States  and  Mexican  Trust  Company  by  Cook  and 
Gossett,  its  attorneys  and  counsel,  and  comes  the  defendant  by  Eberhart 
and  Barnwell,  its  attorneys  and  counsel,  and  comes  S.  P.  Jones,  the 
receiver  herein  appointed  on  July  11,  1904,  by  John  M.  Gardner,  his 
attorney  and  counsel  and  also  comes  the  various  interveners  and  parties 
in  causes  consolidated  with  this  cause  by  their  respective  attorneys 
and  counsel  and  this  cause  being  regularly  called  and  coming  regularly 
on  for  trial  upon  the  pleadings,  and  the  evidence  and  the  several  reports 
of  Y.  D.  Harrison,  the  master  in  chancery  herein  appointed,  upon 
various  of  the  matters  referred  to  him,"  etc. 

The  record  contains  only  the  pleadings  of  the  plaintiff  and  defendant. 
ITiose  of  the  interveners  and  those  of  the  parties  in  causes  consolidated 
with  this  case  are  not  contained  in  the  record.  In  this  condition  of 
the  record  it  will  be  inferred  in  support  of  the  decree  that  the  pleadings 
before  the  court  were  sufficient  to  sustain  the  judgment. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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L.  M.  Sawyeb  et  al.  v.  First  National  Bank  of  Hioo,  Texas. 

Decided  January'  31,   1908. 

1. — Plea  of  FriYllege — Joint  Defendants. 

An  action  for  fraud  against  several  defendants  residing  in  different  coun- 
ties may  be  maintained  in  the  county  where  only  one  of  them  resides. 

2. — Res  Judicata — Benefloiaries — Suit  Against  Trustee. 

The  beneficiaries  of  a  deed  of  trust  are  not  bound  by  a  judgment  recovering 
the  trust  property  from  the  trustee  in  a  suit  to  which  they  are  not  parties, 
where  the  instrument  confers  on  the  trustee  no  general  power  to  represent  them, 
but  only  to  pay  their  claims  out  of  the  proceeds  of  the  property. 

3. — Trustee — ^Fraud. 

Eyidence  considered  and  held  sufficient  to  show  fraud  and  collusion  on 
the  part  of  a  trustee,  in  permitting  his  answer  as  garnishee  to  be  drawn  by 
the  attorney  for  the  plaintiffs  in  garnishment  seeking  to  appropriate  the  funds 
held  by  him  for  others,  the  beneficiaries  of  the  trust,  and  failing  to  plead  a 
former  judgment  which  would  have  defeated  such  garnishment. 

4. — ^Trust  Deed — ^Acceptance  by  Beneficiary. 

Beneficiaries  in  a  trust  deed  suing  the  trustee  and  other  creditors  of  the 
maker  for  appropriating  the  trust  fund  to  such  other  creditors  by  a  fraudulent 
and  collusive  judgment  could  establish  the  fact  that  such  fund  was  held  by 
the  trustee  for  their  benefit  by  showing  that  the  trustee  recovered  it  in  a  suit 
against  such  other  creditors  for  their  benefit;  and  in  such  case  it  was  not 
necessaiy  to  show  their  acceptance  of  the  trust,  which  was  an  issue  involved 
in  such  recovery. 

5. — Judgment — Judicial  Knowledge. 

The  court,  where  the  effect  of  its  own  judgment  in  previous  suit  between 
the  same  parties  is  involved,  will  take  judicial  notice  of  the  former  proceedings 
and  can  look  to  the  record  therein  to  determine  the  scdpe  and  effect  of  the 
judgment.     (Key,  Associate  Justice,  dissenting,  but  concurring  in  the  judgment.) 

6. — Findings  of  Court — ^Statement  of  Facts. 

Where  the  trial  court  found  that  by  a  former  judgment  the  defendant 
trustee  had  recovered  the  trust  fund  in  controversy  for  the  benefit  of  plain- 
tiffs, plaintiffs  appealing  upon  a  statement  of  facts  which  did  not  embrace 
that  judgment,  though  showing  that  it  was  introduced  in  evidence,  could  not 
attack  such  finding. 

Appeal  from  the  District  Court  of  Hamilton  County.  Tried  below 
before  Hon.  N.  R.  Lindsey. 

Associate  Justice  Eidson,  having  been  of  counsel,  did  not  sit  in  the 
case,  and,  by  reason  of  his  disqualification,  D.  E.  Simmons,  Esq.,  was 
appointed  and  commissioned  as  associate  justice  herein. 

Jno.  IF.  Davis  and  A.  R,  Eidson,  for  appellants. — Merely  to  charge 
defendants  residing  in  other  counties  with  participation  in  a  fraud  or 
conspiracy  with  a  resident  defendant,  by  vague  general  averments,  with- 
out setting  out  the  facts  predicating  the  charge,  will  not  justify  the 
court  in  overruling  a  plea  of  privilege  filed  in  due  time  by  the  non- 
resident defendants.  Rev.  Stats.,  art.  1194;  McLaughlin  v.  Shannon, 
3  Texas  Civ.  App.,  137. 

The  petition   must   allege   facts   sufficient  to   show   either  that  the 
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act  accomplished  or  thing  done  in  pursuance  of  such  conspiracy  was 
in  itself  actionable  or  that  unlawful  means  were  used  to  accomplish 
the  end  in  view.  Delz  v.  Winfree,  80  Texas,  404;  International  &  G.  X. 
Ry.  Co.  V.  Greenwood,  2  Texas  Civ.  App.,  81;  Olive  v.  Van  Patten, 
7  Texas  Civ.  App.,  633;  Wells  v.  Houston,  23  Texas  Civ.  App.,  645; 
9  Enc.  PL  and  Pr.,  680,  68),  688,  and  cases  cited;  TowWs  Texas 
Pleading,  266-270;  Brown  v.  Mortgage  Co.,  4  Texas  Law  Journal, 
760. 

A  general  demurrer  admits  only  facts  well  pleaded,  or  such  facts 
as  may  be  reasonably  inferred  from  the  facts  stated.  Townees  Texas 
Pleading,  266-270;  AVright  v.  Wright,  3  Texas,  168;  Caltin  v.  Glover, 
4  Texas,  152;  Roy  v.  Bremond,  22  Texas,  632;  Hendrix  v.  Xunn,  46 
Texas,  141 ;  9  Enc.  PI.  and  Pr.,  688 ;  Fleming  v.  Seelingson,  57  Texas, 
531;  Holman  v.  Criswell,  13  Texas,  44;  Austin  v.  Talk,  20  Texas, 
164;  Notes  in  34  Am.  St.  Rep.,  301  and  39  Am.  St.  Rep.,  696. 

The   judgment   as   to   all   issues   involved   in   same,   concluded   the 
beneficiaries  in  any  subsequent  suit  against  the  trustee  or  the  garnishing 
creditor.     Kerrison  v.  Stewart,  93  U.  S.,  155;  Ebell  v.  Bursinger,  70 
Texas,  122;  Preston  v.  Carter,  80  Texas,  388;  Harrison  v.  Hawley, 
7  Texas  Civ.  App.,  313;  Anderson  v.  Stockdale,  62  Texas,  63;  McArthur 
v.  Scott,  113  U.  S.,  396;  Phinizv  v.  Augusta  &  K.  R.  Co.,  56  Fed. 
Rep.,  277;  Reals  v.  Illinois,  etc.,  R.  R.  Co.,  133  U.  S.,  295;  Sullivan  v. 
Thurmond,  45   S.  W.   Rep.,   394;   Tittle  v.   Vanleor,   89  Texas,   174; 
Sanger  v.  Henderson,  1  Texas  Civ.  App.,  418;  Corcoran  v.  Ches.,  etc., 
Canal  Co.,  94  U.  S.,  745;  Robertson  v.  Van  Cleave,  15  Law  Rep.  Ann., 
70;  Rogers  v.  Rogers,  3  Paige,  379;  Wakeman  v.  Grover,  4  Paige,  34; 
Galveston,  H.  &  S.  A.  Rv.  Co.  v.  Butler,  56  Texas,  512;  Oxly  Stove 
Co.  V.  Batter,  26  S.  W.  Rep.,  372 ;  Perry  on  Trusts,  sec.  328-330.    Upon 
Right  to  interplead  beneficiaries:     1  Sayles'  Texas  Practice,  sec.  203 
William  v.  Wright,  20  Texas,  499;  Iglehart  v.  Moore,  21  Texas,  504 
Arthur  v.  Batte,  42  Texas,  160;  Legg  v.  McNeill,  2  Texas,  431 ;  Dobbin 
v.  Wybrants,  3  Texas,  457;  Westmoreland  v.  Miller,  8  Texas,   169 
Kelley  Grain  Co.  v.  English,  34  S.  W.  Rep.,  651 ;  Smith  v.  Texas,  etc, 
Ry.  Co.,  39  S.  W.  Rep.,  969;  Alamo  Ice  Co.  v.  Yancy,  66  Texas,  188 

A  conspiracy  can  not  be  made  the  subject  of  a  suit,  although  dam 
ages  may  result  unless  something  is  done,  which  without  the  conspiracy 
would  give  a  right  of  action.  Delz  v.  Winfree,  80  Texas,  404,  26 
Am.  St.  Rep.,  755;  International  &  G.  X.  Ry.  Co.  v.  Greenwood,  2 
Texas  Civ.  App.,  81;  Olive  &  Sternenberg  v.  Van  Patten,  7  Texas  Civ. 
App.,  633;  Xotes  in  34  Am.  St.  Rep.,  301,  and  39  Am.  St.  Rep., 
696. 

Cooper  &  Co.  had  the  legal  right  to  have  Sawyer  served  with  writs  of 
garnishment,  in  McLennan  County,  Texas,  with  or  without  his  consent, 
and  Sawyer  had  the  legal  right  to  file  his  answer  in  McLennan  County. 
Rev.  Stats.,  art.  229-239;  Walter  A.  Wood,  etc.,  Co.  v.  Edwards,  9 
Texas  Civ.  App.,  537. 

Neither  the  beneficiaries  nor  the  maker  of  a  preferential  trust  deed 
are  necessary  parties  to  a  garnishment  proceeding  by  a  judgment  creditor. 
Kerrison  v.  Stewart,  93  U.  S.,  155;  Ebell  v.  Bursinger,  70  Texas,  122; 
Preston  v.  Carter,  80  Texas,  388;  Harrison  v.  Hawley,  7  Texas  Civ. 
App.,  313 ;  Anderson  v.  Stockdale,  62  Texas,  63 ;  McArthur  v.  Scott, 
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133  U.  S.,  396;  Phinizy  v.  Augustus  R.  Co.,  56  Fed.  Rep.,  277;  Seals 
V.  Illinois  R.  R.  Co.,  133  U.  S.,  295;  Sullivan  v.  Thurmond,  45  S.  W. 
Rep.,  394;  Tittle  v.  Vanleer,  89  Texas,  1/4;  Sanger  v.  Henderson,  1 
Texas  Civ.  App.,  418;  Corcoran  v.  Ches.,  etc.,  Co.,  94  TJ.  S.,  745; 
Robertson  v.  Van  Cleave,  15  Law  Rep.  Ann.,  70;  Rogers  v.  Rogers,  3 
Paige,  379;  Wakeman  v.  Grover,  4  Paige,  34;  Galveston  R.  B.  Co.  v. 
Butler,  56  Texas,  512;  Oxly  Stove  Co.  v.  Butler  County,  26  S.  W.  Rep., 
372 ;  Perry  on  Trusts,  sees.  328-330 ;  McGrady  v.  Monks,  1  Texas  Civ. 
App.,  613 ;  Murray  v.  Land,  27  Texas,  89 ;  Bordages  v.  Higgins,  1  Texas 
Civ.  App.,  50. 

The  last  judgment  rendered  in  a  matter  is  res  judicata.  In  order 
to  make  the  former  judgment  available,  it  must  be  used  in  defense 
of  the  last  suit,  if  it  is  not,  then  it  is  concluded.  Cooley  v.  Brayton, 
16  Iowa,  10,  18;  Bateman  v.  Grand  Rapids,  etc.,  Ry.  Co.,  96  Mich., 
441. 

A  person  who  has  a  right  to  make  defense  in  a  case  or  who  is  privi- 
leged to  control  it  and  to  appeal  from  the  judgment  is  bound  by  it. 
Kerrison  v.  Stewart,  93  U.  S.,  155;  Buckingham  v.  Ludlum,  37  N.  J. 
Eq.,  137. 

The  judgment  of  the  court  is  contrary  to  the  law  and  unsupported 
by  the  evidence,  in  that  there  was  no  evidence  introduced  showing  or 
tending  to  show,  that  plaintiif  herein  or  any  of  its  assignors  ever  ac- 
cepted the  benefits  of  the  trust  deed  executed  for  their  benefit  as 
alleged  in  plaintiff's  original  petition.  Willis  v.  Murphy,  28  S.  W.  Rep., 
362;  Alliance  Milling  Co.  v.  Eaton,  86  Texas,  401. 

Dewey  Langford,  for  appellee. — Where  parties  jointly  responsible  for 
a  fraudulent  conspiracy  are  joined  as  defendants,  suit  may  be  brought 
in  the  county  where  one  of  them  resides  and  the  others  may  be  sued 
in  that  county,  although  they  reside  in  different  counties.  Sawyer  v. 
Wieser,  84  S.  W.  Rep.,  1101;  Rev.  Stats.,  art.  1194,  par.  4;  Dublin  Cot- 
ton  Oil  Mill  v.  Robinson,  50  S.  W\  Rep.,  1054;  Cobb  v.  Barber,  92 
Texas,  311. 

On  general  demurrer  every  reasonable  intendment  will  be  indulged 
in  favor  of  the  pleading  excepted  to.  Stone  v.  Day,  69  Texas,  18; 
Wynne  v.  Bank,  82  Texas,  382 ;  International  &  G.  N.  R.  R.  v.  Hinze, 
82  Texas,  629;  Warner  v.  Bailey,  7  Texas,  517. 

The  trustee  owes  the  utmost  good  faith  to  the  cestui  que  trust. 
Merriman  v.  Russell,  39  Texas,  285,  28  Am.  &  Eng.  Enc.  of  liaw, 
1045 ;  Richardson  v.  Hutchins,  68  Texas,  89 ;  Ohio  Cul.  Co.  v.  People^s 
N"at.  Bank,  22  Texas  Civ.  App.,  655;  Galveston  Dry  Goods  Co.  v. 
Blum,  23  Texas  Civ.  App.,  705;  Delz  v.  Winfree,  80  Texas,  405;  Walker 
V.  Cronin,  107  Mass.,  562. 

The  plaintiff  having  been  dismissed  from  the  garnishment  proceed- 
ings, was  in  no  wise  l30und  by  said  judgment.  Ebell  v.  Bursinger,  70 
Texas,  120;  Boles  v.  Linthincum,  48  Texas,  224;  Huffman  v.  Cart- 
wright,  44  Texas,  296;  Hall  v.  Harris,  11  Texas,  300;  Woodward  v. 
Wood,  19  Ala.,  213;  Richards  v.  Richards,  75  Mass.,  313;  Parker  v. 
Spencer,  61  Texas,  161 ;  Sawyer  v.  Weiser,  84  S.  W.  Rep.,  1101. 

SIMMONS,  Associate  Justice, — This  was  a  suit  brought  in  the 
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District  Court  of  Hamilton  County  by  the  First  National  Bank  of 
Hico,  as  a  preferred  creditor  in  a  deed  of  trust,  and  as  the  owner  of 
the  claims  of  two  other  preferred  creditors,  against  L.  M.  Sawyer, 
trustee,  a  resident  of  Hamilton  County,  Texas,  and  M.  A.  Cooper  & 
Company,  a  firm  composed  of  M.  A.  Cooper,  E.  C.  Barrett  and  C.  B. 
Adams,  residents  of  McLennan  County,  and  H.  K.  Brewer,  a  resident 
of  Erath  County,  alleging  that  the  defendants  had  been  guilty  of  fraud 
in  depriving  plaintiff  of  its  pro  rata  part  of  a  judgment  which  had  been 
rendered  against  the  firm  of  Cooper  &  Company  for  the  benefit  of  the 
preferred  creditors.  It  is  unnecessary  for  us  to  set  out  the  allegations 
of  the  petition  and  answer;  but  from  the  findings  of  fact  of  the  trial 
court  and  the  statement  of  facts  in  the  record,  we  give  the  following 
statement  of  the  case,  and  adopt  it  as  our  findings  of  fact  together  with 
the  conclusions  of  fact  of  the  trial  court. 

On  the  9th  day  of  December,  1895,  one  J.  E.  Cline  executed  a  deed 
of  trust  on  a  certain  stock  of  goods,  wares  and  merchandise,  situated 
in  the  town  of  Hico,  Hamilton  County,  Texas,  naming  L.  M.  Sawyer 
as  trustee,  to  secure  plaintiff  in  the  sum  of  $457.09,  and  to  secure  four 
other  named  creditors.  Plaintiff  had  become  the  owner  of  the  claim 
of  Mrs.  H.  C.  Cline  amounting  to  $820  and  the  claim  of  Mrs.  Dyer 
for  $800,  who  were  named  as  beneficiaries  in  the  deed  of  trust.  M. 
A.  Cooper  &  Co.,  of  Waco,  Texas,  were  creditors  of  J.  E.  Cline  and  J.  K. 
P.  Cline,  and  suit  was  then  pending  in  the  District  Court  of  Mclicnnan 
County  against  J.  E.  and  J.  K.  P.  Cline,  and  said  firm  caused  a  writ 
of  attachment  to  be  issued  out  of  said  ^'.ourt  and  to  be  levied  December 
10,  1895,  upon  the  stock  of  goods,  wares  and  merchandise  in  the  pos- 
session of  L.  M.  Sawyer,  trustee,  and  afterwards  the  attachment  lien 
was  foreclosed  and  the  proceeds  applied  on  the  judgment  of  said  M.  A. 
Cooper  &  Co.  Thereafter,  L.  M.  Sawyer,  as  trustee,  acting  for  appellee  and 
the  other  beneficiaries,  brought  suit  in  the  District  Court  of  Hamilton 
County  against  M.  A.  Cooper  &  Co.,  the  number  of  said  suit  being 
,  1009,  and  on  the  15th  day  of  September,  1902,  he  recovered  judgment 
against  M.  A.  Cooper  &  Co.,  and  the  members  of  said  firm  for  the  sum 
of  $1,700,  with  interest  at  the  rate  of  six  percent  per  annum  from  the 
10th  day  of  December,  1895,  until  paid.  An  appeal  was  taken  from  this 
judgment  by  the  defendants  to  the  Court  of  Civil  Appeals  for  the 
Third  Supreme  Judicial  District  of  Texas,  and  the  judgment  and  decree 
of  the  District  Court  of  Hamilton  County  was  duly  affirmed. 

In  the  latter  part  of  May,  1903,  L.  M.  Sawyer,  trustee,  went  from 
Hamilton  to  Waco  at  the  suggestion  of  H.  K.  Brewer,  a  member  of  the 
firm  of  M.  A.  Cooper  &  Co.,  to  collect  the  money  on  said  judgment 
which  had  been  affirmed  by  the  Court  of  Civil  Appeals.  After  he 
reached  Waco,  he  was  introduced  to  M.  A.  Cooper,  of  the  firm  of  M.  A. 
Cooper  &  Co.,  who  gave  him  a  certificate  of  deposit  on  the  Provident 
National  Bank  of  Waco,  Texas,  in  the  following  form:  *T)eposited 
in  the  Provident  National  Bank  of  AVaco,  Texas,  to  credit  of  L.  M. 
Sawyer,  trustee  for  J.  E.  Cline,  $2,477.95  (signed)  E.  A.  Sturgis, 
Cashier.*^  Thereafter,  and  while  sitting  in  the  office  of  the  attorney 
for  M.  A.  Cooper  &  Co.,  the  sheriff  came  in  and  served  him,  Sawyer, 
with  a  writ  of  garnishment  May  19,  1903;  and  his  answer  was  prepared 
by    said    attorney,    which    answer    asked    that    process    issue    to    the 
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beneficiaries  in  the  deed  of  trust,  which  was  accordingly  done.  There 
were  four  garnishment  suits  against  Sawyer  and  the  Provident  National 
Bank,  which  were,  upon  proper  motion,  consolidated.  The  beneficiaries 
who  resided  in  Hamilton  and  Erath  Counties,  plead  their  privilege 
to  be  sued  in  the  county  of  their  residences,  and  the  plea  was  sustained 
by  the  District  Court  of  McLennan  County,  and  said  beneficiaries  were 
dismissed  from  the  proceedings. 

Afterwards,  in  the  trial  of  the  consolidated  garnishment  suits, 'judg- 
ment was  rendered  October  23,  1903,  for  Cooper  &  Company  against 
Sawyer,  as  garnishee,  and  the  Provident  National  Bank,  as  garnishee, 
in  the  sum  of  $2,406.41,  together  with  all  costs.  The  beneficiaries 
in  the  deed  of  trust  after  their  plea  of  privilege  had  been  sustained, 
filed  a  motion  for  a  new  trial,  and  asked  that  they  might  be  permitted 
to  litigate  their  rights  in  McLennan  County,  which  motion  was  by  the 
court  overruled;  and,  upon  request,  findings  of  fact  and  law  were  filed 
by  the  court  in  the  consolidated  garnishment  proceedings.  On  the  19th 
day  of  May,  1903,  the  day  the  garnishment  writ  was  served  on  L.  M. 
Sawyer,  trustee,  there  was  due  and  unpaid  upon  the  judgment  rendered 
in  cause  No.  1009  the  sum  of  $2,477.95.  We  find  that  the  acts  of 
Sawyer  and  Cooper  &  Co.,  in  diverting  the  trust  fund,  was  a  fraud  upon 
the  rights  of  the  beneficiaries  and  that  they  collusively  acted  in  accom- 
plishing that  purpose. 

Opinion,  In  the  case  at  bar  M.  A.  Cooper  &  Co.  and  individual  mem- 
bers of  the  firm,  filed  their  plea  of  privilege,  asserting  their  right  to 
be  sued  only  in  McLennan  County,  the  county  of  their  residences, 
which  plea  was  by  the  court  overruled,  and  exception  taken  thereto. 
This  court  is  of  the  opinion  that  the  trial  court  properly  overruled 
the  plea  of  privilege  raised  in  the  tenth  assignment  of  error.  If  there 
was  fraud  in  the  transaction,  and  it  was  so  alleged  in  the  petition 
and  found  by  the  court,  then  suit  was  properly  instituted  in  the  Dis- 
trict Court  of  Hamilton  County  against  Sawyer,  as  trustee,  whose 
residence  was  in  said  county,  and  M.  A.  Cooper  &  Company,  nonresi- 
dents, could  be  properly  joined  in  such  suit.  (Sawyer  v.  Wieser,  84 
S.  W.  Rep.,  1101;  Bev.  Stats.,  art.  1194,  subd.  4  and  7;  Cobb  v.  Bar- 
ber, 92  Texas,  311. 

We  are  of  the  opinion  that  the  lower  court  was  correct  in  overruling 
the  general  demurrer  set  up  in  the  eleventh  assignment  of  error,  for 
the  reason  that  the  petition  sets  out  in  detail  the  facts  which  are  relied 
upon  as  constituting  the  fraud,  and  does  not  depend  upon  allegations, 
which  are  mere  conclusions  of  law. 

The  thirteenth,  fourteenth  and  sixteenth  assignments  of  error  raise 
practically  the  same  question,  although  in  a  different  form;  and  that 
is,  that  the  court  erred  in  not  sustaining  defendant's  special  answer 
of  res  judicata. 

We  are  of  the  opinion  that  the  trial  court's  action  in  this  respect 
was  correct.  L.  M.  Sawyer,  trustee,  in  his  answer  filed  in  the  garnish- 
ment proceedings  in  the  District  Court  of  McLennan  County  had  inter- 
pleaded the  beneficiaries  in  the  deed  of  trust.  After  proper  service 
they  had  come  into  court  and  filed  their  plea  of  privilege  to  be  sued 
in  their  own  county,  and  this  plea  was  sustained  by  the  District  Court 
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of  McLennan  County.  Afterwards,  the  beneficiaries  desiring  to  come 
into  said  garnishment  suit,  made  a  motion  for  a  new  trial,  which  was 
overruled;  and  we  think  the  court  properly  expressed  the  position  of 
the  beneficiaries  in  its  conclusions  of  law,  wherein  he  stated  that,  not 
being  parties  thereto,  they  were  not  bound  thereby.  It  is  a  general 
rule  that  in  a  suit  by  or  against  a  trustee  in  a  deed  of  trust,  the  bene- 
ficiaries are  necessary  parties.  The  exceptions  to  this  rule  are:  First, 
where  the  number  of  the  beneficiaries  is  so  large  that  great  inconven- 
ience and  delay  would  be  caused  by  making  them  parties;  second, 
where  the  instrument  itself  confers  power  upon  a  trustee  to  represent 
the  beneficiaries  in  all  respects  as  fully  as  the  grantor  in  the  instru- 
ment might  himself  have  done.  (Townes  Texas  Pleading,  p.  173;  Mon- 
day V.  Vance,  11  Texas  Civ.  App.,  375;  Ebell  v.  Bursinger,  70  Texas, 
122;  Kerrison  v.  Stewart,  93  U.  S.,  155.) 

In  the  case  at  bar,  the  first  exception  would  not  apply,  for  there 
were  only  five  beneficiaries  in  the  deed  of  trust;  and,  although  they 
were  brought  into  the  garnishment  suit,  they  had  a  legal  right,  which 
they  exercised,  to  be  dismissed  therefrom.  It  would  not  come  under 
the  second  exception,  because  the  trustee,  L.  M.  Sawyer,  in  the  deed 
of  trust  executed  December  9,  1895,  by  J.  E.  Cline,  was  clothed  with 
the  naked  power  of  paying  certain  indebtedness  of  the  five  beneficiaries 
named;  and  in  the  exercise  of  the  power  conferred,  the  law  requires  the 
utmost  good  faith  towards  the  cestui  que  trustent.  Had  Sawyer  acted 
in  the  manner  contemplated  by  law  for  the  best  interests  of  the  preferred 
creditors,  his  answer  filed  in  the  garnishment  proceeding  in  the  District 
Court  of  McLennan  County  would  have  set  up  fully  all  the  facts,  and 
the  plea  of  res  judicata  would  doubtless  have  been  properly  urged 
and  sustained  to  the  extent  of  the  amounts  due  the  preferred  creditors 
which  claims  had  been  fully  established  by  the  District  Court  of  Ham- 
ilton County  in  cause  No.  1009,  and  duly  aflirmed  by  the  Court  of 
Civil  Appeals  of  the  Third  Supreme  Judicial  District  of  Texas. 

In  considering  the  twelfth  assignment  of  error,  we  group  therewith 
the  second,  fifteenth,  nineteenth  and  third  assignments  of  error  (found 
on  pages  16,  27,  61  and  62  of  appellant's  brief)  because  all  relate  to 
the  question  of  fraud.  We  think  that  the  action  of  the  lower  court 
on  the  various  assignments  was  correct,  for  the  reason  that  the  trustee 
Sawyer  was  required  under  the  law  to  act  with  diligence  and  with 
the  utmost  good  faith  in  preserving  and  administering  the  trust 
executed  December  9,  1895,  by  J.  E.  Cline.  If  suit  had  been  brought 
against  him  as  trustee  in  Hamilton  County  and  he  had  interpleaded 
the  beneficiaries,  they  would  likely  not  be  heard  to  afterwards^  complain, 
had  they  not  themselves  shown  diligence  in  protecting  their  rights; 
but  when  they  are  called  upon  to  answer  in  a  court  bevond  the  county 
of  tjieir  residence,  they  are  not  compelled  to  become  parties  to  the  main 
litigation.  It  was  the  duty  of  the  trustee  to  fully  answer  in  the  garnish- 
ment proceedings  and  show  the  court  that  he  had  not  administered 
the  property  in  accordance  with  the  terms  of  the  deed  of  trust  and  the 
final  judgment  rendered  in  the  Court  of  Civil  Appeals.  The  fact  that 
Sawyer,  trustee,  did  not  consult  with  the  beneficiaries  in  reference  to 
his  trip  from  Hamilton  to  Waco  to  collect  the  judgment  which  he  had 
recovered  against  Cooper  &  Co.;  the  fact  that  he  filed  an  answer  in 


492  Texas  Civil  Appeals  Reports,  Vol.  41.       {January, 

garnishment  prepared  by  .the  attorney,  for  Cooper  &  Co.,  and  the  fact 
that  he  caused  the  judgment  in  the  District  Court  of  Hamilton  County 
in  cause  No.  1009  to  be  marked  satisfied  on  the  records,  would,  in  our 
judgment,  fully  sustain  the  charge  of  lack  of  good  faith  on  the  part  of 
the  trustee.  Cooper  &  Co.  were  parties  to  the  former  suit  and  knew 
of  the  judgment  when  the  writs  of  garnishment  issued  against  Sawyer. 
Counsel  for  appellants  argue :  "It  may,  or  it  may  not  be  true  so  far  as 
this  record  shows  that  the  judgment  in  cause  of  Sawyer,  trustee,  against 
M.  A.  Cooper  &  Co.,  could  have  been  used  to  defeat  the  consolidated 
garnishment  suits,  but  there  is  no  evidence  in  this  record  to  show  that 
it  could  have  been  done,  and  the  record  certainly  shows  that  it  was 
not  done"  (p.  39  appellants'  brief).  Further  (page  53)  they  say: 
"The  judgment  of  Sawyer,  trustee,  v.  Cooper  &  Co.,  was  not  pleaded  in 
the  consolidated  garnishment  suits,  although  there  was  an  opportunity 
to  do  so."  The  fact  that  this  was  not  done,  but  that  Sawyer  sat  quietly 
by  and  allowed  the  trust  fund  to  be  taken  out  of  his  hands,  shows 
the  fraud  that  was  perpetrated  in  the  proceeding.  He  was  in  no  sense 
the  representative  of  Cooper  &  Co.,  but  was  the  trustee  for  the  pur- 
pose of  paying  the  indebtedness  of  certain  named  beneficiaries,  includ- 
ing plaintiff.  It  was  his  duty  under  the  law  to  answer  fully  the  garnish- 
ment proceedings,  and  show  by  evidence  to  whom  should  be  paid  the 
funds  in  his  hands,  and  how  much  to  each,  according  to  the  judgment 
which  had  determined  the  validity  of  the  deed  of  trust.  The  allegation 
of  fraud  made  by  Cooper  &  Company  in  the  garnishment  suit  was  not 
answered  in  any  manner  by  the  trustee,  although  he  was  charged  with 
participating  in  the  fraud;  neither  was  answered  the  allegation  that  the 
garnishment  writ  was  served  long  prior  to  the  acceptance  by  any  of  the 
beneficiaries  of  the  terms  of  the  deed  of  trust. 

Judge  Lipscomb  in  Weathered  v.  Mays,  4  Texas,  389,  says:  "There 
has  been  considerable  diversity  of  decision  as  to  whether  the  party 
availing  himself  of  the  former  judgment  may  not,  by  failing  to  plead 
such  former  judgment  in  bar  and  by  giving  it  in  evidence  to  the  jury, 
does  not,  open  the  whole  subject  matter  again  to  be  inquired  into  ancl 
decided  by  the  jury  upon  the  evidence  of  the  facts.  But  it  has  never, 
as  I  believe,  in  a  single  case  been  decided  that  when  it  is  pleaded 
it  is  not  conclusive  on  the  court;  and  by  far  the  greatest  weight  of  au- 
thority supports  the  equally  conclusive  character  of  the  judgment  wlien 
given  in  evidence  to  the  jury."  It  is  forcibly  stated  by  a  distinguished 
judge  that  "it  is  in  pleading,  a  bar;  in  evidence,  conclusive." 

Appellant's  eighteenth  assignment  of  error  is  as  follows :  "The  judg- 
ment of  the  court  is  contrary  to  the  law  and  unsupported  by  the  evi- 
dence, in  that  there  was  no  evidence  introduced  showing  or  tending  to 
show  that  plaintiff  herein  or  any  of  its  assignors  ever  accepted  the 
benefits  of  the  trust  deed  executed  for  their  benefit,  as  alleged  in  plain- 
tiff's original  petition.     Submitted  as  a  proposition." 

We  have  closely  read  plaintiff's  original  petition,  and  we  find  that 
plaintiff  does  not  allege  that  as  a  beneficiary  in  the  deed  of  trust,  it 
had  accepted  thereunder.  Instead,  plaintiff  alleges  that  on  December 
9,  1895,  J.  E.  Cline  was  justly  indebted  to  plaintiff  in  the  sum  of 
$457.09;  and  that  he  executed  a  deed  of  trust  to  secure  plaintiff  and 
certain  other  creditors,  naming  them.    He  pleads,  among  other  things: 
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"That  thereafter,  to  wit,  bn  the  15th  day  of  September,  1902,  the  said 
L.  M.  Sawyer  as  trustee,  and  for  the  use  and  benefit  of  plaintiff  and  the 
other  beneficiaries  in  said  deed  of  trust,  recovered  judgment  against 
M.  A.  Cooper  &  Co.  for  the  sum  of  $1,700,  with  six  percent  interest 
per  annum  from  the  10th  day  of  December,  1895,  until  paid.  The 
said  cause  was  appealed  by  the  said  M.  A.  Cooper  &  Co.,  and  thereafter, 

to  wit,  on  the  —  day  of ,  1903,  said  judgment  was  duly  affirmed 

by  the  court  of  Civil  Appeals  for  the  Third  Supreme  Judicial  District 
of  Texas.  That  thereby  the  validity  of  said  deed  of  trust  was  duly 
established,  and  it  was  the  duty  of  said  L.  M.  Sawyer,  as  trustee,  to 
pay  to  plaintiff  and  the  other  beneficiaries,  the  amount  of  their  several 
claims,  or  if  the  funds  in  his  hands  derived  from  said  judgment  were 
not  sufficient,  then  to  pay  each  claim  pro  rata  in  the  ratio  that  each 
bore  to  the  aggregate  amount  of  indebtedness  so  secured  by  said  deed 
of  trust,  and  payment  was  duly  demanded  by  said  beneficiaries.'^ 

Plaintiff  proved  that  Sawyer,  as  trustee,  recovered  judgment  against 
M.  A.  Cooper  &  Co.  in  cause  No.  1009,  for  the  sum  of  $1,700,  and  that 
the  judgment  was  duly  affirmed  by  the  Court  of  Civil  Appeals  for  the 
Third  Supreme  Judicial  District.  The  trial  court  rendered  judgment 
in  the  case  at  bar  in  the  following  words:  "That  the  plaintiff  should 
recover  its  pro  rata  part  of  the  judgment  heretofore  recovered  by  L.  M. 
Sawyer,  trustee,  v.  M.  A.  Cooper  et  al.,  in  the  District  Court  of  Ham- 
ilton County,  Texas.'^  The  amount  of  the  judgment  was  $2,071,  with 
six  percent  interest  from  the  19th  day  of  May,  1903,  the  date  when 
the  writ  of  garnishment  was  sued  out. 

According  to  the  record,  the  assignment  is  not  well  taken.  It  was 
unnecessary  to  set  out  all  the  issues  involved  in  cause  number  1,009. 
Defendants  were  precluded  from  again  litigating  the  same  questions 
in  another  suit.  The  trustee  and  his  bondsmen  would  be  liable  to  M. 
A.  Cooper  &  Co.,  if  the  trustee  should  pay  out  of  the  proceeds  recov- 
ered any  sum  over  and  above  bona  fide  claims  of  preferred  creditors 
who  accepted  l)ef ore  the  writ  of  attachment  was  levied. 

While  the  record  in  the  former  cause  is  not  made  a  part  of  the  rec- 
ord in  the  case  at  bar,  it  is  referred  to  in  the  pleadings,  and  also  in 
the  oral  argument  before  this  court.  We  do  not  believe  that  we  are  au- 
thorized to  consider  that  record  (M.  A.  Cooper  &  Co.,  appellants,  v. 
L.  M.  Sawyer,  appellee,  number  2,981)  for  the  purpose  of  supplying 
any  fact  that  might  be  necessary,  in  order  to  affirm  the  case  now  before 
us.  We  may,  however,  consult  the  records  of  this  court,  to  see  if  the 
parties  and  the  subject  matter  of  the  suit  are  the  same,  and  to  deter- 
mine the  issues  involved,  and  what  was  adjudicated.  For  such  purpose, 
and  to  this  extent  only,  looking  to  the  record  in  cause  (number  1,009 
in  the  District  Court  of  Hamilton  County)  number  2,981,  on  file  in 
this  court,  wherein  M.  A.  Cooper  &  Co.  et  al.  are  appellants,  v.  L.  M. 
Sawyer,  appellee,  we  find  from  plaintiff's  petition  that  he  sued  in  his 
own  name,  not  as  a  representative,  but  the  answer  of  defendants  below 
cures  this  defect  by  setting  out  the  capacity  in  which  Sawyer  sued. 
This  is  further  shown  in  the  agreed  statement  of  facts,  and  in  the 
charge  of  the  court.  We  think  the  judgment  rendered  in  that  suit 
in  favor  of  plaintiff  for  $1,700,  against  M.  A.  Cooper  &  Co.,  should  be 
construed  in  the  light  of  the  record,  which  shows  that  it  was  the  iden- 
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tical  stock  of  goods,  wares  and  merchandise  conveyed  to  Sawyer,  as 
trustee,  and  which  were  taken  from  him  by  the  writ  of  attachment 
caused  to  be  sued  out  by  M.  A.  Cooper  &  Co.  The  defendants  set  out 
fully,  in  their  answer  in  said  suit,  that  the  deed  of  trust  was  executed 
for  the  purpose  of  hindering  and  delaying  creditors;  that  the  debts  set 
out  in  said  deed  of  trust,  as  owing  to  the  preferred  creditors  therein 
named,  were  fictitious  and  fraudulent,  and  that  the  trustee  knew  all 
the  foregoing  facts,  and  for  this  reason  the  deed  of  trust  was  void ;  fur- 
ther, that  the  trustee  had  not  taken  possession,  nor  had  the  preferred 
creditors  accepted  under  the  deed  of  trust  prior  to  the  levy  of  the  writ 
of  attachment,  and  for  this  reason  plaintiff  should  not  recover  in  his 
suit. 

The  trial  court,  in  its  charge  to  the  jury,  fully  presented  all  of  these 
issues.  From  the  judgment  of  the  court  an  appeal  was  taken  to  this 
court,  and  the  judgment  of  the  lower  court  was  duly  affirmed.  (M.  A. 
Cooper  &  Co.  v.  Sawyer,  73  S.  W.  Rep.,  992.) 

From  the  record  in  the  case  at  bar,  we  find  that  the  judgment  above 
referred  to,  and  which  was,  by  Sawyer,  marked  satisfied  on  the  record 
of  the  District  Court  of  Hamilton  County,  was  not,  in  fact,  paid,  but 
that  Cooper  &  Co.  still  had,  at  least,  partial  control  of  the  fund.  This 
is  the  fund  involved  in  the  present  suit,  and  we  are  of  opinion  that 
(^ooper  &  Co.  are  precluded  from  again  trying  the  same  questions  in 
the  ancillary  proceeding  by  garnishment,  which  had  been  previously  de- 
termined between  the  same  parties,  in  a  suit  growing  out  of  the  attach- 
ment suit. 

For  authority  in  taking  judicial  notice  of  our  own  records,  we  refer 
to  the  following  cases:  23  Wash.,  721;  16  Kan.,  477;  37  Ark.,  485; 
35  La.  Ann.  Rep.,  769;  70  Iowa,  275;  19  Wis.,  566;  Butler  v.  Eaton 
141  U.  S.,  240-244;  168  U.  S.,  129;  72  Fed.  Rep.,  922;  95  Fed. 
Rep.,  666;  Wood  v.  Cahill,  21  C.  C.  A.,  44;  84  S.  W.  Rep.,  444. 

In  the  case  of  70  Iowa,  275,  we  find  that  a  writ  of  garnishment  had 
issued,  and  the  garnishee  had  answered,  alleging  that  one  of  the  de- 
fendants in  the  main  litigation  was  indebted  to  him  in  a  large  amount, 
and  that  such  amount  was  secured  by  mortgages.  The  plaintiffs  in  gar- 
nishment filed  a  pleading  controverting  the  answers  of  the  garnishee, 
and  set  up  that  the  chattel  mortgages  had  been  adjudged  fraudulent 
and  void  in  an  equity  case  in  which  they  were  plaintiffs  and  the  gar- 
nishee was  defendant.  At  the  time  that  the  suit  of  Poole,  Gilliam  & 
Co.  was  brought,  the  right  of  appeal  in  the  equity  case  existed,  but  the 
appeal  had  not  been  perfected.  Thereafter,  a  Superior  Court  deter- 
mined that  the  mortgage  was  not  fraudulent  and  void,  and  reversed 
the  equity  case.  The  court  says:  "The  determination  of  the  equity 
case  in  this  court  must  be  regarded  as  a  final  and  conclusive  determina- 
tion that  the  mortgage  is  not  invalid.  This  being  so,  what  effect,  if 
any,  does  such  adjudication  have  in  this  action?  It  is  certain  that  the 
judgment  rendered  in  the  District  Court  was  right  when  it  was  ren- 
dered. It  is  equally  certain  that  the  plaintiffs  have  a  judgment  to 
which  they  are  not  now  entitled.  Is  this  court  powerless  to  correct  the 
wrong,  is  the  question  to  be  determined.^'  On  a  rehearing  of  the  case 
the  court  says:  "Our  own  records,  of  which  we  take  notice,  show  that 
the  ease  referred  to  has  been  reversed.     In  view  of  those  admissions. 
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we  do  not  think  it  can  be  justly  said  that  the  equity  cause  had  not  been 
appealed  and  we  bound  to  know  that  it  has  been  reversed." 

In  the  case  of  Butler  v.  Eaton  (141  U.  S.,  240),  the  court  says: 
"And  it  can  not  be  said,  therefore,  looking  to  the  record  in  this  case 
alone,  that  there  is  error  in  the  judgment  now  before  us.  But  by  our 
own  judgjnent,  just  rendered  in  the  other  case,  the  whole  basis  and 
foundation  of  the  defense  in  the  present  case,  viz.,  the  judgment  of  the 
Supreme  Judicial  Court  of  Massachusetts,  is  subverted  and  rendered 
null  and  void,  for  the  purpose  of  any  such  defense.  ...  It  is  apparent 
from  an  inspection  of  the  record  that  the  whole  foundation  of  that  part 
of  the  judgment  which  is  in  favor  of  the  defendant  is,  to  our  judicial 
knowledge,  without  any  validity,  force  or  effect,  and  ought  never  to 
have  existed.  Why,  then,  should  not  we  reverse  the  judgment  which  we 
know  of  record  has  become  erroneous,  and  save  the  parties  the  delay 
and  expense  of  taking  ulterior  proceedings  in  the  court  below  to  effect 
the  same  object?" 

But,  however,  if  we  are  mistaken  in  the  conclusion  that  we  can  look 
to  the  original  record  on  file  in  this  court  of  Cooper  v.  Sawyer,  in  order 
to  identify  that  judgment  as  the  one  upon  which  the  judgment  in  this 
case  is  based,  and  in  order  to  determine  its  scope  and  effect,  and  the 
issues  involved,  we  are  all  agreed  upon  the  proposition  that  the  appel- 
lants have  failed  to  point  out  any  evidence  tending  to  show  that  the 
trial  court  erred  in  the  conclusion  reached,  that  the  judgment  rendered 
in  the  case  of  Sawyer  v.  Cooper  was  for  the  benefit  of  the  five  preferred 
creditors  mentioned  in  the  deed  of  trust,  and  that  such  judgment  is 
conclusive  and  binding  upon  Cooper  &  Co. 

The  third  finding  of  fact  of  the  trial  court  is  to  the  effect  that  Saw- 
yer, as  trustee,  for  the  benefit  of  the  beneficiaries  in  the  deed  of  trust, 
instituted  suit  against  Cooper  &  Co.  and  recovered  a  judgment  for  the 
benefit  of  the  beneficiaries  against  Cooper  &  Co  for  the  sum  of  $1,700, 
with  interest,  which  case  was  duly  appealed,  so  the  court  finds,  and 
which  is  a  fact,  to  the  Court  of  Civil  Appeals,  and  there  affirmed.  The 
court  had  previously  found  that  there  were  five  preferred  creditors, 
naming  them,  among  whom  is'  the  appellee  and  the  others  whose  claims 
it  owns.  The  conclusion  of  law  reached  by  the  trial  court  was  that 
Cooper  &  Co.  were  precluded  by  the  judgment  of  the  District  Court  of 
Hamilton  County  in  favor  of  Sawyer  against  them,  and  the  conclu- 
sion of  law  is  that  the  judgment  obtained  by  Sawyer  was  for  the  bene- 
fit of  the  preferred  creditors,  and  that  Cooper  was  estopped  and  pre- 
cluded from  attacking  the  right  of  the  beneficiaries  to  the  proceeds  that 
arose  from  the  enforcement  of  that  judgment.  And,  in  this  connection, 
it  is  well  to  state  that  the  court  concludes,  and  the  facts  so  show,  that, 
after  these  preferred  creditors  would  be  satisfied,  there  would  be  noth- 
ing remaining  that  could  be  subjected  to  the  garnishment  process  sued 
out  by  Cooper  &  Co.  against  Sawyer.  This  is  the  evidence  with  refer- 
ence to  the  judgment  as  found  in  the  statement  of  facts:  "Plaintiff 
proved  that  thereafter  L.  M.  Sawyer,  as  trustee  named  in  the  deed  of 
trust,  brought  suit  in  the  District  Court  of  Hamilton  County,  Texas, 
against  M.  A.  Cooper  &  Co.  for  the  value  of  the  goods,  wares  and  mer- 
chandise attached  at  the  instance  of  said  M.  A.  Cooper  &  Co.,  and  ap- 
propriated by  said  firm,  tlie  number  of  said  suit  on  the  civil  docket 
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of  said  court  being  number  1,009 ;  and  that  thereafter,  on  the  15th  day 
of  September,  1902,  plaintiff  therein,  the  said  L.  M.  Sawyer,  recovered 
judgment  against  said  M.  A.  Cooper  &  Co.  and  the  members  of  said 
firm,  for  the  sum  of  $1,700,  with  interest  thereon  at  the  rate  of  six 
percent  per  annum  from  the  10th  day  of  December,  1895,  until  paid, 
a  certified  copy  of  which  judgment  plaintiff  introduced  in,  evidence; 
and  that  an  appeal  was  taken  from  said  judgment  by  defendants,  M. 
A.  Cooper  &  Co.,  to  the  Court  of  Civil  Appeals  for  the  Third  Supreme 
Judicial  District,  and  the  judgment  and  decree  of  the  District  Court 
of  Hamilton  County  were  duly  affirmed." 

WTiile  this  statement  is  to  the  effect  that  the  plaintiff  introduced  in 
evidence  a  copy  of  the  judgment,  such  copy  is  not  in  the  record.  The 
case  of  M.  A.  Cooper  v.  Sawyer  was  affirmed  by  this  court,  and  the 
opinion  delivered  in  that  case  shows  that  all  of  the  issues  and  questions 
necessary  to  the  validity  of  the  deed  of  trust  were  passed  upon  and  de- 
cided in  favor  of  its  validity. 

It  is  apparent,  from  this  statement  of  facts,  that  the  court  did  have 
before  it  a  certified  copy  of  the  judgment,  and  that,  as  such  copy  is  not 
in  the  record,  the  statement  of  facts  upon  this  question  should  be  re- 
garded as  possibly  incomplete;  or,  in  other  words,  that  the  statement 
of  facts,  being  in  its  present  shape,  did  not  purport  to  set  out  all  the 
recitals  contained  in  the  judgment.  The  court  having  found  that 
Cooper  &  Co.  were  precluded  from  attacking  that  judgment,  and  hav- 
ing found,  in  effect,  that  it  was  procured  and  obtained  for  the  benefit 
of  the  preferred  creditors,  we  must  assume,  in  the  absence  of  evidence 
to  the  contrary,  that  these  findings  are  based  upon  facts  that  were  be- 
fore the  court  for  its  consideration.  In  the  face  of  the  findings  of  fact 
upon  this  subject,  the  appellants  should  come  prepared  to  point  out  the 
testimony  that  would  justify  the  conclusion  that  the  finding  is  not 
based  upon  the  evidence.  Inferentially,  the  appellants  contend  that 
they  have  done  this.  That  the  statement  of  facts  purporting  to  em- 
brace all  of  the  evidence  introduced  upon  the  trial,  and  there  not  af- 
firmatively appearing  testimony  to  the  effect  that  the  preferred  credit- 
ors had,  in  fact,  accepted  under  the  deed  of  trust,  and  that,  as  it  does 
not  affirmatively  appear  that  the  judgment  obtained  by  Sawyer  against 
Cooper  was  for  their  benefit,  the  conclusion  should  be  reached  that 
there  was  no  evidence  upon  which  to  base  the  finding.  While  the  pre- 
sumption must  be  indulged  that  the  finding  of  the  court  is  correct, 
until  the  contrary  appears,  still  it  must  be  admitted  that,  where  the 
findings  are  attacked,  we  must  look  to  the  evidence,  in  order  to  ascer- 
tain w^hether  it  is  sufficient  to  support  the  findings;  but,  in  support  of 
the  finding,  all  legitimate  deductions  should  be  indulged  in  that  justi- 
fiably arise  from  the  testimony.  And,  in  the  absence  of  direct  proof 
upon  a  subject,  if  there  is  any  statement  in  the  record  that  would  jus- 
tify the  inference  that  such  proof  was  made,  we  should  indulge  the  con- 
clusion that  the  court  had  before  it  such  evidence  in  support  of  the 
conclusion  reached,  especially  in  a  case  such  as  this,  where  the  appel- 
lants fail  to  bring  up  evidence  which,  if  existed,  might,  as  claimed  by 
appellants,  have  established  the  fact  that  the  conclusion  of  the  court 
was  contrary  to  and  without  evidence  to  support  it. 

It  is  apparent,  as  said  before,  that  the  statement  of  facts  upon  this 
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subject  is  incomplete.  Or,  in  other  words,  the  least  that  may  be  said 
is  that  it  does  not  affirmatively  appear,  from  the  statement  of  facts, 
that  all  upon  this  subject  that  was  introduced  before  the  court  was 
embraced  in  the  statement  of  facts.  The  evidence  purports  to  state 
merely  the  legal  effect  of  the  judgment,  but  it  does  not  undertake 
to  set  out  the  facts  upon  which  that  judgment  is  based,  or  the  facts 
that  might  have  been  stated  in  the  face  of  the  judgment,  which,  if  con- 
sidered, might  have  established  every  proposition  necessary  to  have 
been  proven  by  the  appellee  in  order  to  show  that  the  judgment  of 
Sawyer  v.  Cooper  was  for  the  benefit  of  the  beneficiaries,  and  that  the 
beneficiaries  had  accepted  the  terms  of  the  deed  of  trust.  The  court 
finds  that  there  was  a  valid  judgment  for  the  benefit  of  the  preferred 
creditors,  and  that  thereby  Cooper  &  Co.  were  estopped.  The  legal  ef- 
fect of  this  conclusion  is  to  embrace  every  fact  necessary  to  be  ascer- 
tained in  order  to  recover  a  valid  judgment  in  favor  of  the  beneficiaries 
asserting  a  right  under  the  deed  of  trust.  The  use  of  the  expression 
valid  judgment,  w^hen  it  is  given  the  effect  of  an  estoppel,  does  not 
merely  mean  a  judgment  valid  in  form,  but  a  legal  and  valid  judgment 
lawfully  obtained  under  pleadings  and  evidence  that  would  justify  its 
rendition.  Where  a  right  is  asserted  by  beneficiaries  under  a  deed  of 
trust,  such  as  of  the  nature  and  character  executed  by  Cline,  it  is  one 
of  the  essential  elements  of  their  right  that  they  should. have  accepted 
its  terms  and  benefits.  It  is  clear,  from  the  terms  of  the  deed  of  trust 
itself,  which  the  facts  in  this  case  demonstrate,  that  these  appellees 
and  other  creditors  were  preferred  creditors,  constituting  five  in  num- 
ber, and  that  Sawyer's  trusteeship  was  merely  limited  to  the  protection 
of  their  interests.  Now,  if  they  accepted  the  terms  of  the  deed  of  trust, 
they  would  be  entitled  to  all  of  the  property  practically  in  controversy. 
WTien  Sawyer  asserted  the  right  in  the  District  Court  of  Hamilton 
County  it  was  for  their  benefit,  and  the  court  so  finds.  To  work  out 
their  right,  and  to  accomplish  the  purposes  intended  by  the  deed  of 
trust,  it  was  essential  that  the  appellee,  and  the  others  similarly  situ- 
ated, should  have  accepted.  That  was  one  of  the  issues  necessarily  in- 
volved in  the  case,  presented,  doubtless,  by  the  pleadings,  and  certainly 
must  have  been  proven ;  otherwise  the  court,  in  rendering  the  judgment 
<ngainst  Cooper  in  the  original  suit,  committed  a  wrong,  and  the  judg- 
ment would  not  be  lawful  in  the  sense  that  it  was  based  upon  facts  that 
would  entitle  its  rendition. 

Now  the  court,  in  this  case,  has  deliberately  reached  the  conclusion, 
based,  as  he  says,  upon  evidence  before  him,  and  which  is  supported  by 
the  facts  found  in  the  record,  that  there  was  a  valid  and  lawful  judg- 
ment against  Cooper  &  Co.  We  must  assume,  as  a  matter  of  law, 
where  there  is  no  evidence  directly  to  the  contrary,  that  every  fact  es- 
sential to  the  validity  of  that  judgment,  and  its  lawful  rendition,  was 
before  the  court  that  determined  that  case,  and  was  heard  and  passed 
upon  as  an  issue  of  fact  there  involved.  Now,  to  overturn  this  legal 
principle,  and  to  rebut  this  presumption,  the  appellants  come  into  this 
court,  stating  not  that  the  findings  of  fact  and  the  statement  of  facts 
establish  something  contrary  to  the  findings  of  the  court — not  that  it 
it  w^as  conclusively  established  in  this  case  that  the  evidence  shows  that 
Vol.  XLI.  Civil— 32. 
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there  were  not  facts  suflScient  before  the  trial  court  that  justified  the 
conclusion  that  the  court,  in  the  case  of  Sawyer  v.  Cooper,  was  not  jus- 
tified in  rendering  the  judgment  it  did — ^but  their  attack-is  merely 
based  upon  the  inference  that,  as  the  statement  of  facts  does  not  show 
everything  that  was  before  the  court  in  the  disposition  of  the  original 
case  of  Sawyer  v.  Cooper,  that,  therefore,  there  is  more  than  a  mere 
hiatus  in  the  testimony.  This,  we  believe  we  have  shown,  is  not  the 
correct  view  to  take  of  this  question. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

FISHER,  Chief  Justice,  concurs. 

KEY,  Associate  Justice. — I  concur  in  the  judgment  of  affirmance 
in  this  case;  but  without  endorsing  all  that  is  said  in  the  majority 
opinion. 

In  my  opinion,  it  was  necessary  for  the  plaintiff  to  prove,  as  is  al- 
leged, that  the  judgment  recovered  by  Sawyer  against  Cooper  &  Co., 
in  the  former  suit,  was  for  the  benefit  of  the  plaintiff.  The  trial  court 
found  as  a  fact  that  the  suit  referred  to  was  brought,  and  the  judgment 
recovered,  for  the  benefit  of  "the  beneficiaries  in  said  deed  of  trust,'* 
which  finding  includes  the  plaintiff,  who  was  one  of  the  beneficiaries. 
Appellants  are  not  in  a  position  to  challenge  this  finding,  because, 
while  the  statement  of  facts  does  not  affirmatively  and  specifically 
show  that  the  judgment  referred  to  was  for  the  benefit  of  the  plaintiff, 
it  does  show  that  Sawyer,  as  trustee,  instituted  a  suit  against  Cooper 
&  Co.,  and  recovered  a  judgment  for  the  amount  alleged;  and  the 
statement  of  facts  recites  that  the  judgment  was  introduced  in  evi- 
dence, but  it  is  not  copied  in  the  statement  of  facts,  and  the  descrip- 
tion therein  given  of  it  does  not  negative  the  fact  that  it  was  rendered 
for  the  benefit  of  the  beneficiaries  in  the  trust  deed,  as  found  by  the 
court.  In  other  words,  the  statement  of  facts  shows  on  its  face  that 
it  is  incomplete,  and  that  the  trial  court  had  before  it  documentary 
evidence  which  is  not  embraced  in  the  statement  of  facts  brought  up 
by  appellant. 

The  burden  rests  upon  appellants  to  show  that  the  finding  of  fact 
referred  to  was  not  supported  by  the  testimony  submitted  to  the  trial 
court;  and,  having  brought  up  a  statement  of  facts  which  shows  upon 
its  face  that  it  does  not  embrace  all  the  testimony  submitted  to  and 
considered  by  the  court  below,  appellants  are  not  in  a  position  to  com- 
plain of  the  finding  of  fact  referred  to.  (Tennille  v.  Morgan,  35  S. 
W.  Rep.,  514.)  And,  assuming  the  fact  to  be  as  found  by  the  trial 
judge,  then,  in  my  opinion,  the  proper  judgment  was  rendered. 

Affirmed. 

Writ  of  error  refused. 
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John  P.  McDonald  et^al.  v.  Joseph  Nalle. 

Decided  Januaiy  31,  190({. 

1. — ^Hotc — ^Alteration — Charge. 

Upon  the  defense  that  a  note  sued  for  had  been  altered,  a  charge  to  find 
for  defendants  if  such  alteration  was  made  without  their  consent,  and  by  t)ie 
authorized  agent  of  plaintiff  with  his  knowledge  and  consent,  though  two 
independent  defenses  were  embraced  in  the  hypothesis,  was  not  affirmative 
error;  but  it  was  error  to  also  refuse  a  requested  instruction  submitting  either 
defense  as  entitling  defendants  to  verdict. 

• 
8. — ^Alteration  of  Note — ^Presnmptlon. 

Where  alteration  of  a  note,  iii  favor  of  the  payee,  was  made  while  it  was 
in  his  possession,  the  facts  were  sufficient  to  reqaire  the  question  whether  such 
alteration  was  made  by  him  to  be  submitted  to  the  jury,  though  he  testified 
that  it  was  made  by  his  bookkeeper  and  without  his  authority. 

Appeal  from  the  County  Court  of  Travis  County.  Tried  below  be- 
fore Hon.  John  W.  Hornsby. 

Ed,  H.  Yeiser,  for  appellants. — Where  appellants  pleaded  and  of- 
fered evidence  to  prove  that  the  alteration  of  the  note  in  suit  was  made 
by  the  appellee's  agent  with  the  appellee's  knowledge  and  consent,  it 
was  the  duty  of  the  trial  court  to  submit  this  issue  to  the  jury  inde- 
pendently. Change  of  date  a  material  alteration :  Wood  v.  Steel,  6 
Wall.,  80.  Material  change  renders  note  void :  Otto  v.  Half!  &  Bro., 
89  Texas,  391;  Davis  v.  Crawford,  53  S.  W'.  Rep.,  386.  Law  presumes 
change  to  be  made  by  holder:  Bowser  v.  Cole,  74  Texas,  224.  Altera- 
tion by  agent  renders  note  void :    Bowser  v.  Cole,  74  Texas,  224. 

When  a  written  instrument  has  been  altered  while  in  the  custody  of 
its  owner  the  presumption  is  that  it  was  done  by  the  owner,  and  the 
burden  is  on  him  to  account  for  the  alteration.  Presumption  as  to 
alteration :    Bowser  v.  Cole,  74  Texas,  224. 

The  jury  is  not  bound  by  the  uncontroverted  testimony  of  an  inter- 
ested party,  and  may  disregard  it,  and  failure  to  submit  the  issue  so 
raised  is  error.  Heierman  v.  Eobinson,  2  Texas  Qi.  Rep.,  1067;  Son- 
nentheil  v.  Brewing  Co.,  172  U.  S.  401;  International  &  G.  N.  R.  R. 
Co.  V.  Johnson,  23  Texas  Civ.  App.,  184.  The  duty  of  court  as  to  re- 
quested charge:  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Cusenberry,  86  Texas, 
532;  Williams  v.  Emberson,  22  Texas  Civ.  App.,  528;  Xeedham  v. 
Bythewood,  61  S.  AV.  Rep.,  426. 

W.  B,  IloUiday  and  R.  L.  Baits,  for  appellee. — Paragraph  seven  of 
the  court's  charge  does  not  impose  a  more  onerous  duty  upon  the  de- 
fendants than  the  law  requires,  and  the  error  therein,  if  any,  is  such 
that  the  defendants  can  not  be  heard  to  complain.  Loving  v.  Dixon, 
56  Texas,  79;  East  Texas  Fire  Ins.  Co.  v.  Brown,  82  Texas,  636;  Mark- 
ham  V.  Carothers,  47  Texas,  28;  Houston  &  T.  C.  Ry.  Co.  v.  Terrv,  42 
Texas,  455;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Adams,  94  Texas,^100. 

The  court  did  not  err  in  failing  to  submit  to  the  jury  the  question 
whether  or  not  the  change  in  the  date  of  the  note  was  made  by  the 
plaintiff,  Joseph  Nalle.  Testimony  of  a  party  to  suit,  unimpeaehed 
and  uncontradicted;,  will  sustain  verdict,  and  it  can  not  be  arbitrarily 
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disregarded.  McAfee  v.  Robertson,  41  Texas,  357;  Dotson  v.  Moss,  58 
Texas,  155;  Louder  v.  Schluter,  78  Texas,  103;  Worthington  v.  Wade, 
82  Texas,  26. 

KEY,  Associate  Justice. — This  is  a  suit  on  a  promissory  note, 
and,  upon  trial,  resulted  in  a  verdict  and  judgment  for  the  plaintiff, 
and  two  of  the  defendants  have  appealed.  The  defendants  interposed 
a  plea  averring  that  the  note  had  been  materially  altered  after  its 
execution,  and  without  their  consent. 

The  seventh  paragraph  of  the  court's  charge  reads  as  follows: 

"But*if  you  believe  from  the  evidence  that  the  change  in  the  date 
of  the  note  sued  on  herein  was  made  with  the  knowledge  or  consent  of 
the  plaintiff,  by  his  agent,  and  that  his  agent,  in  making  such  change, 
was  acting  witiiin  the  scope  of  his  authority,  and  without  the  knowl- 
edge or  consent  of  the  defendants,  then  you  will  find  a  verdict  for  all 
the  defendants." 

This  charge  is  assigned  as  error,  upon  the  contention  that  it  re- 
quired the  jury  to  find  all  the  facts  necessary  to  establish  two  defenses 
relied  on  by  the  defendants  before  they  could  find  a  verdict  for  them; 
whereas,  the  establishment  of  either  would  entitle  them  to  a  verdict. 
In  three  instances,  and  one  of  comparatively  recent  date,  our  Supreme 
Court  has  held  that  a  charge  so  framed  is  not  subject  to  the  criticism 
urged  in  this  case.  (Texas  &  Pac.  Ry.  Co.  v.  Brown,  78  Texas,  402; 
Sabine  &  E.  T.  Ry.  Co.  v.  Wood,  69  Texas,  679;  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Hill,  95  Texas,  629.)  Hence,  we  overrule  the  first  assignment 
of  error. 

But,  while  there  was  no  positive  error  in  the  paragraph  of  the  charge 
referred  to,  which  told  the  jury  that,  if  defendants  had  proved  facts 
constituting  n\pre  than  one  defense,  they  were  entitled  to  a  verdict,  the 
defendants  had  the  right,  if  they  requested  it,  to  have  the  jury  in- 
structed in  the  disjunctive  form,  to  the  effect  that,  if  the  evidence  es- 
tablished facts  constituting  either  defense  relied  upon,  the  jury  should 
find  for  the  defendants.  Such  an  instruction  was  requested  by  special 
charge  number  2,  the  refusal  of  which  is  made  the  subject  of  appel- 
lant's second  assignment  of  error,  which  assignment  we  hold  to  be  well 
taken. 

Although  appellee  testified  that  the  alteration  in  the  note  was  made 
by  his  bookkeeper,  and  without  his  authority,  and  no  witness  testified 
to  the  contrary,  yet,  as  the  alteration  was  in  his  favor,  and  made  while 
the  note  was  in  his  possession,  and  as  he  was  an  interested  party,  the 
court  should  have  submitted  to  the  jury  the  issue  as  to  whether  or  not 
the  alteration  was  made  by  him.  (Bowser  v.  Cole,  74  Texas,  224; 
Heierman  v.  Robinson,  2  Texas  Ct.  Rep.,  1067;  International  &  G.  N. 
Ry.  V.  Johnson,  23  Texas  Civ.  App.,  184;  Sonnentheil  v.  Brewing  Co., 
172  U.  S.,  401.) 

The  question  presented  in  reference  to  the  right  to  recover  ten  per- 
cent as  attorney's  fees  is  not  likely  to  arise  again,  and  we  deem  it  un- 
necessary to  make  any  ruling  upon  that  question. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded* 
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Amanda  M.  Ellis,  Executrix,  v.  Marshall  Car  Wheel  and  Foun- 
dry Company. 

Decided  January  31,  1006. 

Accepted  Draft — ^Action — Evidence — ^Executrix. 

Plaintiff  suing  on  drafts  accepted  by  an  independent  executrix,  the  written 
acceptance  as  alleged  not  being  denied  under  oath,  could  recover  on  production 
of  the  drafts  in  evidence,  without  proof  that  the  purchases  for  which  the  drafts 
were  given  were  for  the  benefit  of  the  estate  or  the  prices  reasonable. 

Appeal  from  the  District  Court  of  Travis  County-  Tried  below  be- 
fore Hon.  V.  L.  Brooks. 

Eugene  WillmmSj  for  appellant. — The  acceptance  by  an  executrix 
would  bind  the  estate  only  on  proof  that  the  purchases  and  drafts  were 
for  the  benefit  of  the  estate,  and  were  in  themselves  reasonable.  Price 
V.  Mclver,  25  Texas,  769;  Adriance  v.  Crews,  45  Texas,  181;  Caldwell 
V.  Young,  21  Texas,  800;  Reinstein  v.  Smith,  65  Texas,  251. 

F.  H.  Prendergast,  for  appellee. — The  execution  or  acceptance  of  the 
drafts  were  proven,  because  not  denied  under  oath,  and  because  ad- 
mitted in  the  answer,'  this  surely  made  out  a  prima  facie  case,  and  the 
court  will  not  indulge  in  the  presumption  that  Mrs.  Ellis  violated 
her  duty  to  the  trust  bv  purchasing  property  not  needed.  Bond  v.  Mal- 
low, 17*^ Texas,  637. 

FISHER,  Chief  Justice. — This  is  a  suit  by  appellee  a^rain^t  the 
appellant,  as  executrix  of  the  estate  of  L.  A.  Ellis,  deceased,  to  recover 
on  two  drafts  for  $880  each,  and  a  sworn  account  for  $17.50. 

It  is  substantially  stated  in  plaintiff's  petition  that  appellant,  under 
the  will  of  L.  A.  ICllis,  was  m%:lo  independent  executrix  of  the  estate, 
and  that,  by  the  terms  of  the  will,  she  had  full  powder  to  manage  and 
carry  on  the  business  of  the  estate,  and  to  purchase  goods,  supplies  and 
articles  to  be  used  on  the  plantation  of  Ellis,  and  also  articles  for  the 
plantation  store;  and  that  the  business  was  to  be  conducted  under  the 
name  of  L.  A.  Ellis;  that  she  assumed  the  management  and  control  of 
the  estate,  and  that,  in  pursuance  thereof,  she  purchased  certain  arti- 
cles constituting  the  consideration  of  the  drafts  sued  on,  and  the  arti- 
cles mentioned  in  the  account;  that  the  drafts  sued  on  were  drawn  upon 
L.  A.  Ellis,  and  were,  by  authority  of  the  will,  accepted  by  L.  A.  Ellis 
by  Mrs.  Amanda  Ellis  writing  the  following  across  the  face  of  each : 
"Accepted.  Payable  at  Houston  National  Bank,  Houston,  Texas."  The 
petition  then  sets  up  the  items  constituting  the  account  of  $17.50, 
which  account  is  verified  by  affidavit. 

The  appellant  answered  by  general  and  special  exceptions.  Further 
answer  in  presenting  defenses,  in  the  view  we  take  of  the  case,  it  is  un- 
necessary to  state. 

The  judgment  of  the  court  is  to  the  effect  that  a  motion  for  con- 
tinuance presented  by  the  defendant  was  overruled,  and  that  a  jury 
was  waived;  that  the  court  heard  the  case  and  the  evidence  for  the 
plaintiff,  and  the  defendant  oifered  no  evidence,  and  then  proceeded 
to  render  judgment  in  favor  of  the  plaiutiflf  against  Mrs.  ElliS;  as  ex- 


502  Texas  Civil  Appeals  Eeports,  Vol.  41.       [January, 

ecutrix  of  the  estate  of  L.  A.  Ellis,  deceased,  for  the  sum  of  $1,934, 
and  costs  and  interest. 

The  evidence  introduced  upon  the  part  of  the  plaintiff  is  as  follows: 
Plaintiff  introduced  two  drafts  drawn  by  it  on  L.  A.  Ellis,  each  for 
the  sum  of  $880,  of  date  October  9,  1903,  requesting  said  L.  A.  Ellis 
to  pay  to  the  order  of  the  First  National  Bank  of  Marshall,  Texas,  the 
sum  of  $880,  with  six  percent  interest  from  October  8,  1903 ;  one  of  said 
drafts  being  payable  November  1,  1903,  the  other  November  15,  1903. 
Across  the  face  of  each  draft  was  written  the  words:  "Accepted;  pay- 
able at  Houston  National  Bank,  Houston,  Texas.  (Signed)  L.  A. 
Ellis/'  Plaintiff  introduced  sworn  account  for  $17.50,  attached  to  its 
petition,  and  there  rested. 

Appellant's  first  assignment  of  error  is  to  the  effect  that  the  court 
erred  in  overruling  defendant's  special  exception  addressed  to  the  plain- 
tiff's petition.  No  order  of  the  court  is  found  in  the  record  disposing 
of  this  exception,  and  it  does  not  appear  that  it  was  called  to  the  at- 
tention of  the  court. 

The  second  assignment  of  error  is  to  the  effect  that  the  court  erred 
in  admitting  in  evidence  the  draft  sued  upon.  There  is  no  bill  of  ex- 
ceptions in  the  record  upon  this  subject. 

The  third  and  fourth  assignments  of  error  are  to  the  effect  that  the 
court  erred  in  overruling  appellant's  motion  for  new  trial,  because  the 
verdict  of  the  jury  is  unsupported  by  the  evidence,  in  that  the  plaintiff 
was  required  to  show  that  the  demand  sued  upon  was  reasonable  and 
due  by  the  estate  of  L.  A.  Ellis,  deceased,  and  there  was  no  evidence  to 
that  effect.  The  court  erred  in  overruling  appellant's  motion  for 
new  trial,  because  the  verdict  of  the  jury  is  unsupported  by  any  evi- 
dence, in  that  plaintiff  was  required  to  show  that  defendant  was  au- 
thorized by  the  will  of  L.  A.  Ellis,  deceased,  to  contract  the  debt  sued 
upon  herein,  and  there  is  no  evidence  ^o  that  effect.  The  proposition 
submitted  under  these  two  assignments  is  as  follows:  "An  executrix 
is  limited  in  her  purchases  or  the  acceptance  of  drafts,  like  any  other 
person  acting  in  a  fiduciary  relation,  and  such  purchases  and  drafts 
would  bind  the  estate  only  on  proof  that  the  purchases  and  drafts  were 
for  the  benefit  of  the  estate,  and  were  in  themselves  reasonable.*' 

The  execution  and  the  acceptance  of  the  drafts,  and  the  liability  of 
the  appellant  therefor  in  her  representative  capacity,  were  established 
under  the  statute  when  they  were  offered  and  introduced  in  evidence. 
There  was  no  denial  under  oath,  as  required.  WTien  suit  was  brought 
on  the  drafts,  and  the  liability  of  Mrs.  Ellis  was  alleged,  as  executrix, 
when  sued  in  her  representative  capacity,  and  was  sought  to  be  charged 
under  these  written  instruments,  which  she  was  alleged  to  have  exe- 
cuted, the  defense  should  have  been  presented  in  the  manner  required 
by  the  statute.  These  drafts  were  offered  in  evidence,  and  there  was 
no  objection  urged  to  their  admissibility.  The  appellant,  in  her  answer, 
practically  admits  the  execution  of  these  drafts,  but  seeks  to  escape 
liability  on  the  ground  that  there  was  a  breach  of  the  contract  in  the 
purchase  of  the  articles  represented  by  the  drafts. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Afprmed* 

Writ  of  error  refused. 
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Gulf,  Colorado  and  Santa  Fe  Railway  Company  v.  W.  A.  Bunn. 

Decided  January  31,  1906. 

1. — ^Damages — ^Paisensrer — Wrongful  Ejection. 

Evidence  considered,  in  case  of  a  passenger  wrongfully  put  off  train  at  a 
water  tank,  at  night  and  in  the  rain,  and  incurring  various  hardships  thereb/, 
and  held  to  support  a  recovery  of  $500  by  plaintiff. 

2. — Passenger — ^Trespasser — Offer  to  Pay  Fare — Charge. 

One  entering  a  train  to  take  passage,  in  good  faith,  though  on  a  ticket  not 
entitling  him  thereto,  does  not  become  a  trespasser,  and  is  entitled  to  be  treated 
as  a  passenger  until,  being  informed  that  the  ticket  is  not  good,  he  refuses  to 
pay  fare.     Charges  considered  and  held  properly  to  submit  these  issues. 

3.— ^ffer  to  Pay  Fare — ^Eyldence. 

Plaintiff,  being  informed  that  his  ticket  was  not  good  for  transportation, 
said  that  he  had  no  money,  and  was  ordered  to  leave  the  train; /he  then  said 
he  could  get  the  money  but  was  told  to  get  off,  and  did  bo;  he  nad  a  friend 
on  the  train  who  would  have  loaned  him  the  money.  Held,  that  this  testimony 
was  sufficient  to  justify  the  submission  to  the  jury  of  the  question  whether  he 
offered  to  pay  fare.  \ 

4. — Same — Offer  to  Pay  Fare  After  Being  Put  Off. 

Plaintiff,  being  required,  for  nonpayment  of  fare,  to  leave  the  train,  which 
had  stopped  at  a  water  tank  and  not  for  the  purpose  of  ejecting  him,  having 
got  off,  told  the  conductor  he  would  get  the  money  on  the  train,  if  allowed  to 
reenter  the  car,  which  was  true,  and  was  refused  permission  to  reenter.  Held, 
that  he  should  have  been  allowed  to  do  so,  the  case  differing  from  that  of  one 
on  whose  failure  .to  pay,  the  train  has  been  stopped  for  the  purpose  of  putting 
him  off. 

5. — ^Request  for  Instruction. 

Where  a  charge  does  not  contain  positive  error  a  request  for  a  better 
instruction  is  necessary  in  order  to  entitle  one  to  complain  of  the  failure  to 
make  it  definite  and  specific. 

6. — ^Damages — ^Amount — ^Charge. 

An  instruction  authorizing  the  jury,  if  they  held  plaintiff  entitled  to  re- 
cover, to  find  damages  "in  any  amount  not  to  exceed  $700,"  the  limit  claimed 
in  the  petition,  was  harmless  to  defendant  where  the  verdict  was  for  $500. 

7. — Charge  Requested. 

There  was  no  error  in  refusing  a  requested  instruction  which  was  on  the 
weight  of  evidence,  or  upon  an  issue  unsupported  by  evidence,  or  which  ig- 
nored the  element  of  willfulness  in  the  refusal  of  a  passenger  to  pay  fare  as 
justifying  his  ejection. 

6. — ^Argument — ^Demeanor  of  Witness. 

Arguments  of  counsel  based  on  the  evidence,  appearance  and  demeanor  of 
an  adversary's  witness  are  not  illegitimate. 

Appeal  from  the  Coimtv  Court  of  Bell  Countv.  Tried  below  before 
Tlon.  W.  E.  Butler. 

The  fifth  assignment  of  error  was  upon  the  giving  the  following 
charge:  "If  you  believe  that  plaintiff  had  been  told  that  his  ticket  had 
expired,  and  was  not  good,  and  that  he  must  pay  his  fare  or  get  off  the 
train,  and  that  plaintiff  then  said  ho  had  no  money  with  which  to  pay 
his  fare,  and  that  he  would  have  to  get  off  the  train,  and  that  he  did 
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then,  willingly  and  voluntarily,  get  off  the  train,  then  you  will  find 
for  ^he  defendant." 

The  seventh  assignment  was  upon  the  refusal  of  the  following  re- 
quested instruction :  "After  a  party  has  failed  or  refused,  when  called 
upon  by  the  conductor  for  his  ticket,  either  to  present  a  valid  ticket  or 
to  pay  or  offer  to  pay  his  fare,  saying  he  did  not  have  any  money  to 
pay  his  fare,  the  conductor  is  not  legally  bound  to  detain  the  train  to 
give  him  time  to  try  to  get  back  on  the  train  to  try  to  borrow  it." 

The  argument  of  counsel,  objected  to  in  the  eleventh  assignment, 
was  that  the  demeanor,  personal  appearance  and  conduct  as  a  witness 
of  Campbell,  the  conductor,  showed  "that  he  is  a  man  who  is  ready  to 
believe  that  any  person  is  trying  to  rob  the  Santa  Fe  Railroad,  and 
beat  his  way,  and  that  he  would  be  ready  to  put  him  off  without  giving 
him  a  reasonable  time  to  get  the  money  to  pay  his  fare." 

J.  W.  Terry  and  A.  II.  Culwell,  for  appellant. — There  is  no  proper 
basis  in  the  evidence  for  the  amount  of  this  verdict.  No  physical  in- 
jury was  done  to  the  plaintiff,  and  he  was  properly  ejected  from  the 
train  by  the  conductor.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Russell,  12  Texas 
Ct.  Rep.,  81,  and  authorities  there  cited. 

The  charge  is  erroneous,  and  not. a  correct  presentation  of  the  law 
of  the  case  in  this,  that,  if  the  plaintiff  got  on  the  train  without  proper 
transportation,  and  without  the  necessary  amount  of  money  to  pay  his 
fare,  then  he  was  not  a  passenger. 

The  charge  is  erroneous,  and  submits  for  the  determination  of  the 
jury  a  material  issue  not  raised  by  the  evidence,  in  that  there  is  no 
evidence  that  the  plaintiff  offered  to  pay  the  necessary  cash  fare. 

McMahon  £  Curtis,  for  appellee. — The  verdict  and  judgment  for 
five  hundred  dollars  is  not  excessive,  but  is  a  small  compensation  for 
the  wrongs  and  injuries  sustained.  International  &  G.  N.  Ry.  Co.  v. 
Wilkes,  68  Texas,  621;  Atchison,  T.  &  S.  F.  Ev.  Co.  v.  Cuniflfe,  57  S. 
W.  Rep.,  692;  Texas  &  P.  Ry.  Co.  v.  Lvnch,  73  S.  W.  Rep.,  65;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Wright,  10  Texas  Civ.  App.,  183;  Missouri,  K.  & 
T.  Ry.  Co.  V.  Chilton,  7  Texas  Civ.  App.,  197. 

If  appellee  boarded  appellant's  train  at  Lampasas  in  good  faith,  be- 
lieving that  his  tick-et  was  good  for  passage  to  Belton,  then  appellee  was 
not  a  trespasser  on  appellant's  train,  and  appellant  owed  him  the  duty 
to  treat  him  as  a  passenger.  Texas  &  Pac.  Ry.  Co.  v.  Bond,  62  Texas, 
442 ;  Louisville  &  N.  R.  R.  Co.  v.  Garrett,  41  Am.  Rep.,  640. 

The  evidence  clearly  raised  the  question  whether  or  not  the  plaintiff 
offered  to  pay  the  conductor  the  necessary  cash  fare,  and  whether  or 
not  the  conductor  refused  to  permit  him  to  pav  his  fare.  Clark  v.  Wil- 
mington &  W.  R.  R.  Co.,  91  N.  C,  506,  49  Am.  Rep.,  647;  Texas  & 
Pac.  Ry.  Co.  v.  Bond,  62  Texas,  442. 

When  there  has  been  no  refusal  to  pay  fare,  but,  instead,  a  request 
on  the  part  of  appellee  for  time  to  get  the  money  to  pay  the  same  from 
a  friend  on  the  train,  it  was  the  duty  of  the  conductor  to  have  given 
him  a  reasonable  time  to  get  the  money.  Clark  v.  Wilmington  &  W. 
R.  R.  Co.,  91  X.  C,  506,  49  Am.  Rep.,  647;  Texas  &  Pac.  Rv.  Co.  v. 
Bond,  62  Texas,  442. 
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EIDSON,  Associate  Justice. — This  is  an  action  by  appellee  against 
appellant  for  damages  in  the  sum  of  $700,  alleged  to  have  been  sus- 
tained by  him  on  account  of  his  alleged  unlawful  expulsion  from  its 
train  by  appellant. 

Appellant's  first  assignment  of  error  complains  of  the  verdict  of  the 
jury  upon  the  ground  that  it  is  excessive.  The  verdict  is  for  the  sum  of 
$500.     Appellee  testified  as  follows: 

"The  conductor  put  me  off  the  train  at  the  water  tank,  and  would 
not  let  me  get  on  the  train.  ITiere  were  several  people  in  the  car.  The 
car  was  crowded.  The  conductor  spoke  to  me  in  a  gruff  way,  as  I 
have  stated,  in  the  presence  and  hearing  of  the  people  in  the  car.  It 
humiliated  and  mortified  me  in  my  feelings  to  be  talked  to  and  put  off 
the  car  and  treated  as  the  conductor  treated  me.  It  was  about  eleven 
or  twelve  o'clock  at  night  when  the  conductor  put  me  off  the  train, 
and  the  place  where  he  put  me  off  was  a  very  lonely  place,  in  the* 
woods  on  the  Lampasas  Tfiver,  about  ten  miles  from  Lampasas  and 
about  two  miles  from  the  town  of  Kempner.  The  nearest  place  where 
there  was  a  house  and  depot  that  T  knew  of  was  Kempner.  .  When  the 
conductor  put  me  off  the  train  I  asked  him  to  take  me  to  Kempner, 
but  he  refused  to  let  me  ride  to  Kempner,  I  had  a  heavy  grip  with 
me  at  the  time,  and  the  night  was  dark  and  cloudy,  and  was  raining, 
and  it  was  tolerably  cool.  I  had  to  walk  to  Kempner  through  the  cold 
and  rain  and  carry  my  grip.  I^ampasas  River  was  between  where  I 
was  put  off  and  Kempner,  and  I  had  to  cross  the  railroad  bridge  over 
the  Lampasas  River — the  only  place  near  where  T  was  put  off  where  I 
could  cross  the  river.  The  bridge  was  a  tolerably  long  bridge.  It  had 
openings  in  it  with  iron  rails  laid  on  ties.  Tt  was  so  dark  that  I  could 
not  see,  and  had  to  feel  my  way  over  the  bridge.  WTien  T  crot^god  the 
bridge  I  went  to  Kempner,  and  when  I  reached  Kempner  the  depot 
was  closed,  and  T  could  see  no  lights  in  the  town  of  Kempner.  I  had 
to  sleep  on  a  hard  board  or  plank  bench.  Next  morning  T  inquired  if 
there  was  an  operator  there  from  a  man,  and  he  told  me  that  there 
was  not.  I  had  to  walk  and  carry  my  grip  to  Coperas  Cove  in  order 
to  wire  for  a  ticket  to  Belton.  It  is  about  nine  or  ten  miles  from 
Kempner  to  Coperas  Cove,  and  I  walked  and  carried  my  grip  that 
distance.  ...  I  suffered  from  the  cold  and  exposure  in  walking  and 
carrying  my  grip  through  the  cold  and  rain  and  darkness,  and  having 
to  lay  out  all  night  at  Kempner,  and  was  mortified  and  humiliated  in 
my  feelings  by  being  treated  in  that  way." 

We  are  not  prepared  to  say  that  the  jury  were  not  authorized  by  this 
testimony  to  find  damages  in  favor  of  the  appellee  in  the  amount  of 
the  verdict.  The  amount  of  the  damages  to  which  appellee  was  entitled 
was  a  matter  for  the  determination  of  the  jury  from  all  the  circum- 
stances adduced  in  evidence,  and  the  amount  found  is  not,  in  itself,  so 
grossly  disproportionate  to  the  injuries  suffered  by  appellee,  as  shown 
by  the  evidence,  as  to  manifest  that  the  verdict  was  the  result  of  pas- 
sion or  prejudice. 

Appellant's  second  assignment  of  error  complains  of  the  first  section 
of  the  main  charge  of  the  court,  which,  in  effect,  instructs  the  jury 
that,  if  appellee  entered  appellant's  train,  having  a  ticket  he  believed  to 
be  good  and  entitling  him  to  ride  on  said  train,  he  would  not  be  a  tres- 
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passer  on  said  train^  and  appellant  owed  him  the  duty  to  treat  him  as 
a  passenger.  This  charge  is  correct,  especially  insofar  as  it  tells  the 
jury  that  appellee,  under  the  circumstances  stated,  would  not  be  a 
trespasser;  and  that  part  which  informs  them  that,  under  said  circum- 
stances, appellant  owed  appellee  the  duty  to  treat  him  as  a  passenger, 
was  not  error,  in  view  of  that  part  of  the  charge  which  tells  them  that 
if,  after  appellee  was  notified  that  his  ticket  was  not  good,  and  did  not 
entitle  him  to  ride  on  appellant's  train,  he  refused  to  pay  his  fare,  he 
became  a  trespasser,  and  appellant  would  be  authorized  to  eject  him 
from  the  train.  The  charge  complained  of,  when  thus  construed,  could 
have  been  understood  by  the  jury  only  as  instructing  them  that  ap- 
pellee would  be  entitled  to  be  treated  as  a  passenger  until  he  was  noti- 
fied that  his  ticket  was  not  good  and  refused  to  pay  his  fare.  (Texas 
&  Pac.  Ry.  Co.  v.  Bond,  62  Texas,  442;  International  &  G.  N.  Railway 
V.  Wilkes,  68  Texas,  619;  Clark  v.  Wilmington  &  W.  R.  R.  Co.,  91  N. 
C,  506,  49  Am.  Rep.,  647 ;  Louisville  &  N.  Ry.  Co.  v.  Garrett,  41  Am. 
Rep.,  640;  28  Am.  &  Eng.  Ency.  Law,  168.) 

Appellant's  third  assignment  of  error  complains  of  the  second  sec- 
tion of  the  main  charge  of  the  court  to  the  jury  in  submitting  the  is- 
sues as  to  whether  appellee  offered  to  pay  the  necessary  cash  fare,  and 
the  conductor  of  the  train  refused  to  accept  the  same,  upon  the  ground 
that  there  was  no  evidence  raising  such  issues.  We  have  had  some  diflB- 
culty  in  arriving  at  the  conclusion  that  the  part  of  the  charge  com- 
plained of  is  authorized  by  the  evidence.  It  is  not  contended  by  ap- 
pellee that  he  made  an  actual  tender  of  the  cash  fare  to  the  conductor, 
nor  does  the  court,  by  its  charge  under  consideration,  submit  to  the  jury 
the  issue  of  an  actual  tender,  but  simply  an  offer  to  pay  cash  fare. 

Appellee  testified  that  Jim  Scott  gave  him  a  ticket  to  Belton,  and 
asked  him  if  he  wanted  any  money,  and  he  told  him  that  he  did  not, 
as  he  had  a  ticket  he  would  not  need  it,  but;  would  draw  the  money  for 
his  time  when  he  got  to  Belton;  that  he  thbught  the  ticket  given  him 
by  Scott  w^as  a  good  ticket  and  would  entitle  him  to  travel  on  the  train 
from  Lampasas  to  Belton;  that  he  and  Scott  boarded  the  train  at  Lam- 
pasas together,  intending  to  go  to  Belton ;  that  when  the  train  got  near 
the  water  station,  near  Lampasas  River,  the  conductor  came  into  the  car 
where  he  was  and  called  for  his  ticket ;  that  he  gave  him  his  ticket  and 
the  conductor  stated  that  it  was  not  good;  that  he,  appellee,  said  he 
reckoned  not.  The  conductor  replied  that  it  was  not  good — "it  was 
out;"  and  appellee  then  stated  to  the  conductor  that  if  his  ticket  was 
not  good  he  would  have  to  get  off  or  get  the  money,  and  that  he  had  no 
money.  The  conductor  said  that  appellee  w^ould  have  to  get  off,  in  a 
stern  and  commanding  way,  and  he,  appellee,  told  the  conductor  that 
he  could  get  the  money  to  pay  his  fare,  and  the  conductor  told  him 
that  he  would  have  to  get  off,  and  that  he,  in  pursuance  to  that  com- 
mand, got  off.  Appellee  further  testified,  in  substance,  that  Scott  had 
the  money,  and  would  have  loaned  it  to  him,  and  that  he  would  have 
borrowed  the  money  from  him  to  pay  his  fare. 

Scott  testified,  in  substance,  that  he  was  on  the  train  at  the  time 
with  appellee,  and  had  sufficient  money  to  pay  his  fare  to  Belton,  and 
that  he  would  have  willingly  let  him  have  the  same. 

This  testimony  tends  to  show  an  offer  by  appellee  to  the  conductor 
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to  pay  his  fare,  in  that  he  told  the  latter  that  he  could  get  the  money 
to  pay  his  fare;  and  the  testimony  shows  that  Scott  was  in  the  same 
car  with  appellee,  and  had  the  money,  and  was  willing  to  let  appellee 
have  it;  but  the  conductor  told  appellee,  in  reply  to  this  offer,  that  he 
would  have  to  get  off,  in  effect,  refusing  to  accept  the  money  or  cash 
fare.  In  other  words,  the  language  of  the  conductor  was  equivalent  to 
saying  he  would  accept  nothing  but  a  valid  ticket;  and  appellee,  having 
no  such  ticket,  must  get  off.  The  authorities  hold  that  a  passenger 
is  entitled  to  reasonable  time  within  which  to  produce  his  ticket  or  pay 
cash  fare,  and  that  a  reasonable  time  should  be  given  a  passenger  to 
obtain  the  money  with  which  to  pay  the  fare  from  some  other  person 
on  the  train,  even  in  another  car.  (28  Am.  &  Eng.  Ency.  Law,  168.) 
In  our  opinion,  appellee's  acts  and  conduct,  and  those  of  the  conductor, 
should  have  the  same  construction  placed  on  them  as  if  appellee  had 
had,  at  the  time,  the  money  in  his  pocket  with  which  to  pay  his  fare, 
and  so  told  the  conductor;  and  the  conductor,  notwithstanding  that 
fact,  told  him  he  must  get  off.  In  the  absence  of  testimony  to  the  con- 
trary, we  must  construe  the  statement  of  appellee — that  he  could  get 
the  money  to  pay  his  fare — to  mean  that  he  was  also  willing  to  pay  it. 
Appellant's  fourth  assignment  of  error  complains  of  the  following 
paragraph  of  the  court's  charge :  "Or  if  you  believe  from  the  evidence 
that  the  ticket  of  plaintiff  was  not  good,  and  when  so  told  by  the  con- 
ductor, and  that  he  would  have  to  pay  his  fare  or  get  off,  he,  the  plain- 
tiff, got  off  the  train  without  making  any  effort  to  get  the  money  or 
pay  his  fare,  and  that  after  he  had  gotten  off  the  train,  and  before  the 
train  had  started,  he  told  the  conductor  that  he  could  get  the  money, 
if  he  would  allow  him  to  get  back  on  the  train,  and  if  you  believe  that 
he  could  and  would  have  done  so,  but  that  the  conductor  refused  to 
allow  him  to  reenter  the  train  and  pay  his  fare,  if  you  so  believe,  you 
will  find  for  the  plaintiff."  Appellant's  contention  under  this  assign- 
ment being  that,  after  appellee  had  been  ejected  because  of  the  non- 
production  of  a  proper  ticket  or  the  payment  of  cash  fare,  the  con- 
ductor was  not  required  to  permit  him  to  get  back  on  the  train,  but  was 
authorized  to  refuse  to  allow  him  to  reenter  the  train.  There  is  no 
testimony  showing  that  the  train  was  stopped  for  the  purpose  of 
ejecting  appellee,  but  it  shows  that  the  train  was  stopped,  as  usual,  at 
the  water  tank.  This  charge  is  intended  to  apply  to  that  phase  of  the 
evidence  which  tends  to  show  that  appellee  voluntarily  got  off  the  train 
without  making  any  effort  to  get  the  money  or  pay  his  fare,  and  after 
the  train  had  stopped  at  the  tank,  and  before  it  started  again,  made  the 
request  of  the  conductor  to  allow  him  to  reenter  the  train  and  get  the 
money  and  pay  his  fare,  which  was  refused.  If  it  be  true  that  the 
train  had  stopped,  not  for  the  purpose  of  ejecting  appellee  therefrom, 
but  for  another  purpose,  and  appellee  got  off  the  train  while  it  was  so 
stopped,  and  after  doing  so  he,  before  the  train  started,  requested  the 
conductor  to  permit  him  to  reenter  the  train  in  order  to  get  the  money 
with  which  to  pay  his  fare,  and  if  he  had  been  given  a  reasonable  time 
within  which  to  do  so,  he  would  have  procured  the  money  and  paid  his 
fare,  such  refusal  of  the  conductor  would  render  the  defendant  liable 
to  the  plaintiff  for  such  damages  as  accrued  to  him  by  reason  of  such 
refusal. 
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We  are  further  of  the  opinion  that  there  is  no  error  in  the  paragraph 
of  the  charge  complained  of,  .especially  when  construed  in  connection 
with  that  paragraph  of  the  charge  which  instructs  the  jury,  in  effect, 
that  if  they  believe  from  the  evidence  that,  when  appellee  was  told  that 
his  ticket  was  not  valid,  he  made  no  offer  to  pay  his  fare,  or  request 
for  time  to  get  the  money  with  which  to  pay  same,  he  became  a  tres- 
passer, and  defendant  had  the  right  to  eject  him  from  the  train. 

Appellant's  fifth  assignment  of  error  is  overruled.  The  paragraph 
of  the  court's  charge  complained  of  in  this  assignment  contains  no  posi- 
tive error,  and,  if  appellant  desired  it  to  be  made  more  definite  or  spe- 
cific, it  should  have  requested  a  proper  charge  with  this  view. 

Appellant's  sixth  assignment  of  error  complains  of  that  part  of  the 
main  charge  of  the  court  to  the  jury  which  instructs  them  to  the  effect 
that,  if  they  find  in  appellee's  favor,  they  were  authorized  to  find  dam- 
ages in  any  amount  not  to  exceed  $700,  this  being  the  amount  claimed 
in  appelleq's  petition.  The  verdict  of  the  jury  was  for  $500,  which 
clearly  manifests  that  they  were  not  misled  by  the  charge  complained  of. 

We  overrule  appellant's  seventh  assignment  of  error.  There  was  no 
error  in  the  refusal  of  the  court  to  give  the  special  charge  of  appellant, 
which  refusal  is  complained  of  in  this  assignment.  Said  special  charge 
is  upon  the  w^eight  of  the  testimony,  and  does  not  embody  a  correct 
principle  of  law%  in  that  it  ignores  the  question  as  to  whether  or  not  the 
failure  or  refusal  of  appellee  to  present  a  valid  ticket,  or  to  pay  or  offer 
to  pay  his  fare,  was  wilful ;  and,  further,  there  was  no  evidence  to  sup- 
port that  part  of  said  special  charge  relating  to  the  conductor's  detain- 
ing the  train  to  give  appellee  time  to  get  back  on  same  to  try  to  l>orrow 
the  money  with  which  to  pay  his  fare. 

Appellant's  eighth,  ninth  and  tentli  assignments  of  error  are  with- 
out merit,  and  are  overruled. 

Appellant's  eleventh  assignment  of  error  complains  of  the  action  of 
the  court  in  permitting  counsel  for  appellee  to  make  certain  remarks 
to  the  jury  in  his  argument  before  them.  We  are  of  the  opinion  that 
the  remarks  complained  of  were  authorized  by  the  evidence,  and  were 
within  the  bounds  of  legitimate  comment  upon  the  testimony  of  the 
witness  referred  to  in  the  remarks. 

There  being  no  reversible  error  pointed  ont  in  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 

Affirmed. 


G.  S.  Arnold  v.  A.  P.  Axderson. 

Decided  January  31,  1906. 

1. — ^Eleetion — Local  Option — Ballots  Not  Sigrned  by  Judge. 

iSeotion  72  of  the  General  Election  Law  of  1903  (Acts  28th  Leg.,  p.  147), 
requiring  ballots  to  bear  the  signature  of  the  presiding  judge,  is  not  in  con- 
flict with  art.  6,  sec.  2,  of  the  Constitution  prescribing  the  qualifications  of 
voters,  such  regulation  being  a  proper  exercise  of  the  power  to  make  regula- 
tions to  detect  fraud  and  preserve  the  purity  of  the  ballot  box,  authorized  by 
Const.,  art.  6,  sec.  4. 
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8. — Same — Signing  by  Another. 

The  purpose  of  the  requirement  of  the  .signature  of  the  presiding  judge  upon 
a  ballot,  to  entitle  it  to  be  counted  would  be  defeated  by  permitting  it  to  be 
signed  in  his  name  by  another,  though  with  his  authority,  and  ballots  so  signed 
are  not  entitled  to  be  counted,  the  statute,  in  this  particular,  being  mandatory, 
and  applying  to  local  option  elections. 

3. — Contested  Election — ^Effect  of  Aejection  of  Ballots. 

Where  the  rejection  of  ballots  cast  by  lawful  voters,  by  reason  of  failure 
of  the  election  officers  to  comply  with  the  law,  altered  the  result  of  the  election, 
the  court,  upon  a  contest  thereof,  properly  declared  the  election  void  and  or- 
dered another. 

Appeal  from  the  District  Court  of  Lampasas  County.  Tried  below 
before  Hon.  John  M.  Furman. 

W.  H,  Browning  and  Walter  Acker,  for  appellant,  upon  their  first  as- 
signment of  error,  cited :  Const.,  art.  6,  sees.  1,  2,  4 ;  General  Election 
Law,  sec.  72,  Acts  28th  Leg.,  147;  Hanna  v.  State,  87  S.  W.  Bep.,  703; 
Mover  v.  Van  Devanter,  29  L.  E.  A.,  670;  McCrary  on  Elec.  (4th  ed.), 
sees.  716,  717,  724;  State  v.  Baker,  38  AVis.,  71. 

Jenkins  &  McCartney,  for  appellee,  cited  contra:  State  v.  Conner, 
86  Texas,  142 ;  Orr  v.  Bailey,  80  N.  W.  Rep.,  497 ;  Slaymaker  v.  Phil- 
lips, 47  L.  R.  A.,  853;  Miller  v.  Schallern,  79  N.  W.  Rep.,  866;  Kirk- 
patrick  v.  Board  Com.,  44  S.  E.  Rep.,  465;  Whitnam  v.  Zahorick,  91 
Iowa,  23;  Taylor  v.  Bleakly,  55  Kan.,  1;  Powin  v.  Wimberv,  130  Ind., 
561;  State  v.  McElroy,  44  La.  Ann.,  796;  De  Walt  v.  Bartlev,  146  Pa. 
St.,  527;  State  v.  Sax  (Fla.),  32  Am.  St.  Rep.,  57;  Ransom^  v.  Black, 
54  N.  J.  L.,  446;  Mauck  v.  Brown,  81  N.  W.  Rep.,  315;  Kelso  v. 
Wright,  81  N.  W.  Rep.,  806;  Kellv  v.  Adams,  55  N.  E.  Rep.,  838; 
Cole  V.  Tucker,  29  L.  R.  A.,  669;  Rhodes  v.  Driver,  64  S.  W.  Rep., 
273. 

FISHER,  Chief  Justice. — Statement  of  the  case, — This  is  a  con- 
test over  a  local  option  election.  An  election  was  properly  ordered  in 
Lampasas  County,  and  prohibition  was  defeated.  The  validity  of  the 
election  was  contested  on  several  grounds,  among  which  was  that  at 
the  polls  mentioned  in  the  findings  of  the  court  illegal  votes  and  ballots 
were  cast,  because  many  were  not  numbered,  and  were  not  endorsed 
with  the  signature  of  the  presiding  judge  of  the  election,  which  votes 
were  counted,  and  were  considered  in  declaring  the  result  of  the  elec- 
tion, and,  if  they  had  been  excluded,  the  result  would  have  been  dif- 
ferent. 

The  case  was  tried  before  the  court  without  a  jurj%  and  judgment 
rendered  holding  the  election  illegal  and  void,  and  ordering  another 
election  to  be  held  in  the  manner  required  by  law.  The  trial  court 
filed  conclusions  of  fact  and  law,  which  are  as  follows: 

"The  court  finds  as  facts  established  by  the  evidence: 

"1. — That  an  election  was  held  in  Lampasas  County,  State  of  Texas, 
on  June  30,  1905,  in  all  of  the  voting  precincts  of  said  county,  pursu- 
ant to  an  order  of  the  Commissioners'  Court  of  said  county,  made  on 
June  12,  1905,  for  the  purpose  of  determining  whether  or  not  the  sale 
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of  intoxicating  liquors  should  be  prohibited  within  the  boundaries  of 
said  Lampasas  County. 

"2. — That  said  election  was  so  held  by  the  proper  officers  of  election 
in  all  of  said  different  precincts,  and  due  returns  thereof  made. 

"3. — That  the  Commissioners'  Court  of  said  county  met  at  the  court- 
house in  said  county  on  July  11,  1905,  in  special  session,  and  declared 
that  there  were  cast  at  said  election,  ^For  Prohibition,^  682,  and  ^Against 
Prohibition,'  696  votes,  and  that  said  election  resulted  in  a  majority 
of  fourteen  votes  against  'Prohibition.'  The  total  vote  cast  being 
1,378. 

"4. — I  find  that  A.  P.  Anderson,  contestant  herein,  was  at  the  time 
of,  and  for  a  long  time  prior  thereto  had  been,  and  now  is,  a  resident 
of  Lampasas  County,  State  of  Texas,  and  a  legally  qualified  voter  in 
said  county  and  a  taxpayer  in  said  county. 

"5. — I  find  that  service  of  the  contest  herein  was  duly  had  on  G.  S. 
Arnold,  contestee,  and  county  attorney  of  Lampasas  County. 

"6. — I  find  that  the  election  above  referred  to  was  held  more  than 
two  years  subsequent  to  the  next  preceding  election  on  the  same  ques- 
tion. 

"7. — I  find  that  said  Commissioners'  Court,  while  in  special  session, 
did  not  open  the  boxes  or  count  the  votes  cast,  but  estimated  the  votes, 
as  above  declared,  from  the  face  of  the  returns  made  by  the  officers 
holding  said  election  at  the  various  election  precincts. 

''8. — I  find  that  at  the  voting  precinct  number  2,  known  as  the  ^Nix 
Box,'  there  were  cast  104  votes,  of  which  number  26  votes  were  *foi 
prohibition'  and  78  were  'against  prohibition,'  none  of  which  ballots 
were  endorsed  on  the  back  witli  the  name  of  the  presiding  judge.  That 
on  the  day  of  said  election  at  said  'Nix  Box,'  at  said  voting  precinct 
number  2,  when  the  voting  was  about  to  commence,  the  presiding  judge 
handed  out  the  first  four  or  five  tickets  to  the  voters  who  presented 
themselves;  that  said  tickets  were  not  endorsed  on  the  back  by  the  pre- 
siding judge,  and  that  said  voters  cast  said  ballots  and  same  were  de- 
posited in  the  ballot  box ;  that  then  the  presiding  judge  at  the  election 
at  said  box  discovered  that  the  presiding  judge  had  failed  to  sign  his 
name  on  the  back  of  said  tickets,  and  he  concluded  that,  as  four  or  five 
ballots  had  already  been  voted  without  the  signature  of  the  presiding 
judge,  that  it  was  best  to  follow  the  course  already  pursued,  and  not  to 
sign  his  name  on  any  of  the  other  ballots  to  be  voted,  which  course  was 
pursued  thereafter  during  the  entire  day  of  the  election,  and  that  none 
of  the  ballots  cast  at  said  box  at  said  election  were  signed  on  the  back 
thereof  by  the  said  presiding  officer. 

"I  find  that  all  the  ballots  cast  at  said  box  were  the  same  ballots  de- 
livered by  the  proper  officers  of  said  election  to  the  voters  as  they  pre- 
sented themselves  at  the  polls,  and  that  all  the  ballots  cast  at  said  elec- 
tion at  said  voting  precinct  were  cast  by  duly  qualified  voters.  That 
the  same  were  numbered  before  they  were  deposited  in  the  box,  as  re- 
quired by  law,  and  that  the  poll  lists  kept  by  the  proper  officers  at  said 
voting  precinct  show  the  name  of  each  voter,  and  his  number,  corre- 
sponding with  the  number  of  his  ballot;  and  that  said  list  was  correctly 
kept,  and  that  no  voter  at  said  box  requested  the  presiding  judge  to  en- 
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dorse  Mb  name  on  the  ballot^  and  that  no  election  officer  at  said  box 
notified  any  voter  of  his  right  to  do  so,  or  of  the  necessity  therefor. 

"9. — 1  find  that  at  said  election  of  June  30,  1905,  at  voting  precinct 
number  6,  known  as  *Gholson  Box,'  there  were  cast  51  votes,  of  which 
number  20  votes  were  cast  *for  prohibition'  and  31  were  cast  'against 
prohibition.'  That  none  of  said  ballots  or  votes  were  numbered  before 
being  deposited  in  the  ballot  box.  I  further  find  that  after  about  one- 
half  of  the  ballots  were  cast  at  said  box  the  officers  of  election  at  said 
box  discovered  that  the  ballots  had  not  been  numbered,  and,  after  con- 
sultation, they  decided  that  it  was  best  not  to  number  any  of  the  bal- 
lots to  be  cast  at  said  election  at  said  box  thereafter,  and  that  none  of 
the  ballots  so  cast  were  numbered. 

"I  further  find  that  all  the  ballots  so  cast  at  said  box  were  the  bal- 
lots delivered  by  the  officers  of  election  to  the  respective  voters,  and  that 
all  the  persons  voting  thereat  were  duly  and  legally  qualified  voters. 

"10. — I  find  that  the  poll  list  kept  by  the  proper  officers  of  election 
at  voting  precinct  number  1,  known  as  Lampasas  Box,  show  that  596 
votes  were  cast  at  said  box  at  said  election,  but  that  the  returns,  upon 
which  the  said  county  commissioners  declared  the  result  of  said  elec- 
tion, showed  598  votes  to  have  been  cast.  Upon  opening  the  box  and 
counting  and  inspecting  the  ballots  cast  at  said  Lampasas  Box,  I  find 
that,  of  all  the  votes  cast  at  said  box,  98  votes  so  cast  were  *for  pro- 
hibition,' and  were  unnumbered,  and  that  76  of  said  ballots  were 
'against  prohibition,*  and  were  unnumbered.  That  there  were  two 
ballots  in  said  box  which  were  neither  numbered  nor  endorsed,  and  that 
one  of  same  was  'for  prohibition'  and  one  was  'against  prohibition.' 
That  there  was  one  ballot  numbered  on  the  face  and  not  on  the  back 
thereof,  and  was  'for  prohibition.'  I  further  find  that  none  of  the  first 
174  ballots  cast  at  the  Lampasas  Box  No.  1  were  numbered,  the  one  hun- 
dred and  seventy-fifth  ballot  was  numbered  175,  which  was  the  number 
of  said  voter  on  the  poll  list,  and  that  thereafter  all  tickets  were  num- 
bered consecutively,  as  shown  by  the  poll  list.  I  find  at  said  voting 
precinct  number  1  the  presiding  judge  wrote  his  name  across  the  back 
of  the  first  twenty-five  tickets  voted,  after  which  he  requested  L.  R. 
Sparks  and  William  Joseph,  officers  of  election  at  said  box,  to  sign  his 
name  on  the  remainder  of  said  tickets,  for  the  reason  that  he  did  not 
have  time  to  sign  his  name  on  said  tickets  as  fast  as  the  voters  demanded 
tickets.  To  this  arrangement  all  of  the  officers  of  the  election  agreed, 
and  thereafter  all  the  tickets  voted,  except  two,  which  were  not  endorsed 
at  all,  had  the  signature  of  said  presiding  judge  endorsed  thereon  by 
either  said  Sparks  or  said  Joseph,  and  not  by  said  presiding  judge. 
That  the  tickets  upon  which  the  signature  of  said  presiding  judge  were 
written  by  said  Joseph  were  antiprohibition  tickets,  and  the  tickets 
upon  which  the  name  of  said  presiding  judge  were  written  by  said 
Sparks  were  prohibition  tickets.  That  said  Joseph  wrote  the  name  of 
the  presiding  judge  straight  across  the  back  of  said  tickets,  and  the 
said  Sparks  wrote  the  name  of  said  presiding  judge  diagonally  across 
said  tickets.  That  the  handwriting  of  said  Sparks  and  of  said  Joseph 
were  not  at  all  like  each  other,  and  not  like  the  handwriting  of  said 
presiding  judge.  I  further  find  that  it  would  have  been  impossible 
for  the  presiding  judge  to  have  signed  his  name  across  said  tickets  for 
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the  first  three  hours  after  tlie  polls  were  opened  as  fast  as  the  voters 
presented  themselves  and  demanded  tickets.  That,  on  account  of  the 
absence  of  a  judge,  the  polls  were  not  opened  until  eight  o'clock  a.  m. 
at  said  box  on  said  day  of  said  election. 

"11. — I  find  that,  while  the  official  returns  upon  which  the  Commis- 
sioners' Court  estimated  and  declared  the  result  of  said  election  showed 
that  1,378  votes  were  cast,  yet  there  was,  in  fact,  only  1,376  votes  cast, 
and,  if  the  vote  polled  at  Lampasas  Box  No.  1,  to  wit,  596  votes,  and 
the  vote  polled  at  Nix  Box  No.  2,  to  wit,  104,  and  the  vote  polled  at 
Gholson  Box  No.  6,  to  wit,  51,  making  a  total  at  said  three  boxes  of 
751,  were  deducted  from  the  total  vote  of  1,376,  there  would  remain 
only  625  votes  to  be  counted  from  all  the  remaining  voting  precincts, 
of  which  number  241  votes  were  'against  prohibition'  and  384  were 
^for  prohibition,'  and  this  would  give  a  majority  of  143  votes  for  pro- 
hibition. 

"12. — I  find  that  of  the  751  votes  cast  at  Box  No.  1  (Lampasas), 
Box  No.  2  (Nix),  and  Box  No.  6  (Gholson),  454  votes  were  cast 
'against  prohibition'  at  these  boxes,  there  being  a  majority  against  pro- 
hibition of  157  votes. 

"13. — I  find  that,  if  the  votes  polled  at  these  said  three  boxes  are  ex- 
cluded from  the  count  of  the  votes  polled  at  said  election,  that  such  ex- 
clusion would  materially  change  the  result. 

"14, — I  find  that  the  first  twenty-five  ballots  polled  at  Lampasas  Box 
No.  1  were  properly  endorsed  by  the  presiding  judge,  but  were  un- 
numbered. I  find  that  the  ballots  between  the  twenty-fifth,  up  to  and 
including  the  one  hundred  and  seventy-fourth,  were  unnumbered,  and 
not  endorsed  by  the  presiding  judge,  but  by  either  L.  R.  Sparks  or 
William  Joseph  writing  the  name  of  the  presiding  judge  on  the  back 
thereof,  with  his  consent  and  at  his  request.  And  I  find  that  the  re- 
mainder of  the  ballots  cast  at  said  box,  commencing  with  the  one  hun- 
dred and  seventy-fifth  ballot,  were  numbered  on  the  back  thereof,  but 
were  likewise  endorsed  by  said  Sparks  and  Joseph  writing  the  name 
of  the  presiding  judge  on  the  back  thereof,  which  writing  was  done  at 
his  request. 

"15. — I  find  that,  with  the  exception  of  the  failure  to  properly  num- 
ber and  endorse  the  ballots  at  said  three  boxes,  as  required  by  law,  the 
said  election  was  otherwise  fairly,  honestly  and  legally  held,  and  that 
there  was  no  intimidation,  corruption  or  fraud  practised  by  anyone. 

"16. — I  find  that  if  the  votes  cast  at  the  three  said  boxes  be  excluded 
in  estimating  the  result  of  the  said  election,  and  said  votes  be  not 
counted,  then  that  a  majority  of  the  legal  and  duly  qualified  voters  of 
T^ampasas  County,  who  desired  and  attempted  to  vote  at  election  would  be 
denied  the  right  of  having  their  votes  counted  and  considered  on  the 
matter  voted  on  at  said  election. 

"17. — I  find  that  said  election  was  illegally  conducted,  and  that,  by 
the  action,  and  w^ant  of  action,  on  the  part  of  the  officers  to  whom  was 
entrusted  the  control  of  same,  in  not  properly  endorsing  and  number- 
ing said  ballots,  such  a  number  of  legal  voters  were  denied  the  privi- 
lege of  voting  as,  had  they  been  allowed  to  vote,  would  have  materially 
changed  the  result. 
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''Conclusions  of  Law. — On  the  questions  at  issue  in  this  case,  I  find 
the  law  to  be:  That,  when  the  presiding  judge  at  a  voting  precinct 
where  an  election  is  being  held,  and  the  other  judges,  are  satisfied  as  to 
the  right  of  a  citizen  to  vote,  they  shall  deliver  to  such  citizen  one  of 
each  of  the  oflBcial  ballots,  'upon  the  blank  side  of  each  of  which  the 
presiding  judge  shall  have  previously  written  his  signature,'  and  I  find 
that  this  provision  is  both  constitutional  and  mandatory.  The  law  is 
further,  that  the  ballot  must  be  numbered  before  being  deposited  in  the 
box,  and  an  unnumbered  ballot  can  not  be  counted  in  estimating  the 
result  of  the  election.  The  law  is  further,  that  the  counting  judges  and 
clerks  shall  familiarize  themselves  with  the  signature  of  the  presiding 
judge  who  writes  his  name  on  the  ballots,  and  shall  count  no  ballots 
that  do  not  bear  his  signature  or  if  on  examination  such  signature  is 
found  to  be  a  forgery,  and  I  find  that  this  provision  is  both  constitu- 
tional and  mandatory. 

"The  law  further  is  that,  on  the  hearing  of  a  contest  of  an  election, 
should  it  appear  from  the  evidence  that  the  election  was  illegally  or 
fraudulently  conducted;  or  that  by  the  action,  or  want  of  action,  on  the 
part  of  the  officers  to  whom  was  entrusted  the  control  of  such  election, 
such  a  number  of  legal  voters  were  denied  the  privilege  of  voting  as 
had  they  been  allowed  to  vote  might  have  materially  changed  the  re- 
sult; or  if  it  appears  from  the  evidence  that  such  irregularity  existed 
as  to  render  the  true  result  of  the  election  impossible  to  be  arrived  at, 
or  very  doubtful  of  ascertaining,  the  court  shall  adjudge  such  election 
to  be  void,  and  shall  order  another  election  to  be  held,  and  shall  cause 
a  certified  copy  of  such  judgment  and  order  of  the  court  to  be  delivered 
to  such  officer  upon  whom  is  devolved  by  law  the  duty  of  ordering  such 
election. 

"Hence,  I  conclude,  as  a  matter  of  law,  that  the  ballots  cast  at  Lam- 
pasas Box,  voting  precinct  number  1,  and  at  Nix  Box,  voting  precinct 
number  2,  and  at  Gholson  Box,  voting  precinct  number  6,  in  not  being 
numbered,  or  in  not  having  the  signature  of  the  presiding  judge  en- 
dorsed on  the  blank  side  thereof,  are  illegal  ballots,  and  can  not  be 
counted  or  considered  in  determining  the  result  of  said  election.  And 
I  further  conclude  from  the  evidence  that  said  election  was  illegally 
held,  and  that,  by  the  action  and  want  of  action  on  the  part  of  the 
officers  to  whom  was  entrusted  the  control  of  such  election,  such  a  num- 
ber of  legal  voters  were  denied  the  privilege  of  voting  as,  had  they  been 
allowed  to  vote,  would  have  materially  changed  the  result. 

"The  court  shall  therefore  declare,  and  does  declare,  said  election 
void,  and  will  enter  the  proper  decree  declaring  the  same  to  be  void, 
and  ordering  another  election,  and  requiring  a  certified  copy  of  such 
judgment  and  order  to  be  delivered  to  the  officer  upon  whom  is  de- 
volved by  law  the  duty  of  ordering  such  election." 

Opinion. — Appellant's  objections  to  the  judgment  rendered  are  em- 
braced in  the  following  assignments  of  errors: 

"1. — The  court  erred  in  its  conclusions  of  law  in  holding  that  sec- 
tion 72  of  the  General  Election  Law,  in  force  at  the  time  the  election 
involved  in  this  ease  was  held,  is  constitutional,  which  section  provides : 
Vol.  XLI.  Civil— 33. 
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'Counting  judges  and  clerks  shall  familiarize  themselves  with  the  sig- 
nature of  the  judge  who  writes  his  name  on  the  ballots,  and  shall  count 
no  ballots  that  do  not  bear  his  signature,  if,  on  examination  by  the 
judges,  such  signature  is  found  to  be  a  forgery,'  and  in  not  holding 
said  section  72  contrary  to  and  violative  of  section  2,  article  6  of  the 
Constitution  of  Texas. 

"2.^ — The  court  erred  in  its  conclusions  of  law  in  holding  that  the 
ballots  cast  at  Lampasas  Box,  precinct  number  1  (meaning  all  the  bal- 
lots cast  at  that  box),  and  the  ballots  cast  at  Nix  Box,  voting  precinct 
number  2,  and  the  ballots  cast  at  Gholson  Box,  voting  precinct  number 
6,  were  illegal  ballots,  and  should  not  be  counted  or  considered  in  de- 
termining the  result  of  the  election. 

"3. — The  court  erred  in  its  conclusions  of  law  in  this:  That  it 
should  have  considered  and  counted  all  the  ballots  cast  at  the  Nix  Box, 
voting  precinct  number  2,  and  should  have  considered  and  counted 
all  the  ballots  cast  at  the  Lampasas  Box,  voting  precinct  number  1,  ex- 
cept those  that  were  not  numbered,  and  the  result  of  said  election  should 
have  been  determined  by  the  court  in  favor  of  contestee,  for  the  reason 
that,  excluding  the  unnumbered  ballots  at  Lampasas  Box  and  the 
Gholson  Box,  it  appears  from  the  court's  findings  of  fact  that  a  ma- 
jority of  twenty-five  votes  were  cast  against  prohibition." 

There  is  no  dispute  as  to  the  facts,  and  there  is  no  objection  urged 
to  any  of  the  findings  of  the  court  upon  that  subject.  Li  view  of  the 
findings  of  fact,  if  we  should  hold  that  section  72  of  the  General  Elec- 
tion Law  of  1903,  which  is  assailed  by  the  first  assignment  of  error, 
is  not  ol)noxious  to  the  Constitution,  and  that  that  provision  of  the  law 
is  mandatory,  and  is  applicable  to  elections  of  this  character,  then  it 
becomes  unnecessary  to  consider  the  other  two  assignments  of  error, 
because,  if  it  is  essential  to  the  validity  of  a  ballot  that  it  shall  bear 
the  signature  of  the  presiding  judge,  as  required  by  this  statute,  then 
it  is  apparent  from  the  findings  that  the  votes  excluded  for  this  reason, 
and  also  for  the  reason  that  the  ballots  were  not  properly  numbered, 
would  give  a  majority  in  favor  of  prohibition.  We  do  not  understand 
from  the  brief  of  appellant  that  he  raises  any  objection  to  the  action 
of  the  court  in  excluding  the  votes  that  were  not  numbered;  nor  is  it 
indicated  in  the  brief  that  there  is  any  express  contention  that  the  pro- 
vision of  the  statute  in  question  is  not  mandatory;  nor  is  it  expressly 
contended  that  the  section  in  question,  which  is  embraced  in  the  Gen- 
eral Election  Law  of  1903,  which  is  known  as  the  Terrell  Election 
Statute,  does  not  apply  to  local  option  elections,  although  such  pro- 
vision of  the  law  may  not  be  found  in  the  statute  providing  for  local 
option  elections.  But,  although  there  is  an  absence  of  any  express  ob- 
jection to  the  statute  on  these  grounds,  we  will  consider  these  several 
[)hases  of  the  matter  in  determining  the  validity  of  the  judgment  of 
the  court  below. 

Section  2,  article  6,  of  the  Constitution  confers  the  right  of  suflErage 
upon  all  male  persons  possessing  certain  qualifications,  and  not  subject- 
to  certain  disqualifications.  Section  4  of  the  same  article  provides  that 
all  elections  shall  be  by  ballot,  and  the  Ijcgislature  shall  provide  for 
numbering  the  tickets,  and  ninko  such  other  regulations  as  may  be  nee- 
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essary  to  detect  and  punish  fraud  and  preserve  ttie  purity  of  the  ballot 
box. 

While  that  provision  of  the  Constitution  that  prescribes  the  qualifi- 
cation of  an  elector  may  be  self-enacting,  and  doubtless  is^  it  must  be 
construed  in  connection  with  the  other  provisions  of  the  Constitution 
which  follows  it.  It  is  a  fact,  apparent  from  the  findings  in  this  case, 
that  those  that  polled  the  votes  at  the  boxes  examined  were  qualified 
electors,  within  the  meaning  of  section  2,  article  6.  But  the  fact  that 
the  voter  falls  within  the  class  of  constitutional  electors  can  not  be  taken 
to  mean  that  his  vote  shall,  without  qualification,  be  counted,  and  that 
the  Legislature  has  no  power  or  authority  to  place  any  impediments 
in  his  way  to  casting  the  ballot  and  to  surround  the  election  with  re- 
strictions and  conditions  that  have  for  their  object  and  purpose  of 
putting  into  effect,  the  spirit  and  intention  of  section  4.  (Slaymaker  v. 
Phillips,  47  L.  R.  A.,  842  to  869,  and  reporter's  notes.) 

If  we  had  no  provision  in  our  Constitution  such  as  section  4,  of 
article  6,  there  could  be  no  question  about  the  power  of  the  Legisla- 
ture to  enact  a  law  for  the  purpose  of  guarding  the  purity  of  the  ballot 
box,  and  preventing  fraud  in  casting  and  counting  the  vote  and  throw^- 
ing  restrictions  around  the  manner  and  method  of  holding  elections. 
But  the  article  in  question  being  direct  upon  this  subject,  and  expressly 
granting  the  power  to  the  Legislature  to  require  all  ballots  to  be  num- 
bered and  to  make  regulations  necessary  to  detect  and  punish  fraud  and 
to  preserve  the  purity  of  the  ballot  box,  it  puts  at  rest  any  doubt  upon 
this  subject,  and  it  is  unnecessary  for  us  to  pursue  the  discussion 
of  this  branch  of  the  question  any  farther. 

It  remains  to  be  seen  whether  the  statute  in  question  is  useful  or 
serviceable  in  accomplishing  any  such  purpose  as  indicated  by  the 
article  of  the  Constitution  named.  The  statute  in  question  is  section 
72,  page  147,  Acts  of  the  Legislature  of  1903.  It  reads :  "The  counting 
judges  and  clerks  shall  familiarize  themselves  with  the  signature  of 
the  judge  who  writes  his  name  on  the  ballots  and  shall  count  no  ballots 
that  do  not  bear  his  signature,  or,  if  on  examination  by  the  judges, 
such  signature  is  found  to  be  a  forgery.*' 

Section  63  of  the  same  law  provides  that  the  presiding  judge  shall 
write  his  signature  on  the  ballot.  Other  provisions  of  the  statute 
provide  for  the  appointment  of  presiding  judges,  and  for  other  judges 
and  clerks,  who  constitute  the  official  force  required  by  law  to  hold 
the  election;  and  the  provisions  of  this  Act  very  fully  and  minutely 
prescribe  the  duties  of  each  of  those  officials. 

The  comparative  lack  of  restrictions  and  requirements  concerning 
polls,  the  form  of  the  ballot,  the  manner  and  method  of  casting  and 
holding  elections,  as  prescribed  in  statutes  of  former  years  of  this 
and  most  of  the  States,  have  given  place  to  statutes  of  recent  years, 
which,  while  not  denying  the  constitutional  right  of  suffrage,  have 
guarded  it  with  new  and  additional  conditions  and  restrictions,  in 
order  to  preserve  the  purity  of  the  ballot  box,  and  to  prevent  fraud 
and  to  insure  an  honest  election  and  legal  vote.  And  in  order  to 
accomplish  these  beneficial  objects,  many  requirements  are  now  exacted 
by  present  election  laws  which  did  not  exist  in  the  old  laws  upon  this 
subject.     The  wisdom  of  these  statutes  can  not  be  dotlbted,  for  the 
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theory  that  as  civilization  progresses  beneficial  conditions  correspond- 
ingly improve,  does  not,  in  its  relation  to  this  subject,  obtain;  for 
the  recent  history  of  the  country  indicating  frauds  in  elections,  dem- 
onstrates that  the  more  enlightenment  possessed  by  the  corrupt  political 
boss,  ward  heeler  and  striker,  the  more  resourceful  and  successful 
he  is  in  perpetrating  fraud  and  defeating  an  honest  count  in  elections. 
And  evidently,  as  a  check  upon  skilled  methods  of  this  class,  the  liCg- 
islature  wisely  enacted  section  72.  One  of  the  methods  of  fraud  per- 
petrated, which  may  be  ascertained  from  reading  the  history  of  elections 
in  recent  years  in  many  of  the  States,  was  what  is  known  as  "stuffing" 
the  ballot  box, — adding  spurious  votes.  To  correct  or  to  prevent 
this  evil,  it  is  difficult  to  imagine  a  means  that  could  be  better  adopted 
than  that  provided  for  in  section  72.  The  presiding  judge  is  required 
to  write  his  personal  signature  on  the  ballot.  The  counting  judges 
and  clerks  are  required  to  familiarize  themselves  with  that  signature, 
evidently  for  the  purpose  of  enabling  them  to  determine,  if  the  occa- 
sion should  arise,  whether  that  was  the  signature  of  the  judge  or  not; 
and  if  not,  then  it  was  evidently  the  purpose  of  the  law  that  the 
ballot  should  not  be  counted.  The  signature  of  the  judge  was  evi- 
dently intended  as  the  distinguishing  mark  that  gave  validity  to  the 
ballot;  and  it  was  the  evident  purpose  that  if,  upon  inspection,  ballots 
should  be  found  wanting  in  tlie  signature,  that  they  should  not  be 
counted.  The  ballot  box  might  be  "stuffed"  with  spurious  tickets 
which  might,  in  the  absence  of  this  check,  mislead  and  deceive;  but 
if  this  law  was  complied  with,  it  would  be  a  difficult  matter  to  perpetrate 
fraud,  because  out  of  the  number  of  witnesses  provided  by  law  who 
must  have  a  knowledge  of  the  signature  of  the  presiding  judge,  it 
would  be  easy  to  detect  whether  the  signature  was  genuine  or  forged. 

While  upon  this  subject,  it  is  well  to  notice  the  fact  that  the  trial 
court  found  that  the  presiding  judge  did  not  sign  the  ballots,  but 
under  his  authority  they  were  signed  by  some  of  the  officers  engaged 
in  holding  the  election.  It  would  defeat  the  purpose  and  spirit  of 
this  Act  to  dispense  with  the  personal  signature  of  the  presiding  judge. 
The  language  used  indicates  clearly  that  he  must,  in  person,  sign  his 
name,  and  that  any  ballot  that  does  not  bear  his  signature  should 
not  be  counted.  This  duty  being  so  imperative  as  demanded  by  the 
terms  of  the  statute,  in  order  that  its  purpose  and  effect  mi'ght  be 
accomplished,  that  is,  making  the  personal  signature  of  the  presiding 
judge  the  final  test  of  the  verity  and  legality  of  the  ballot,  we  do  not 
believe  that  it  was  the  intention  of  the  law  to  permit  him  to  del- 
egate the  authority  to  some  one  else  to  sign  his  name  to  the  ballots. 
Ehodes  v.  Rider,  64  S.  W.  Rep.,  273;  Kirkpatrick  v.  Board  of  Can- 
vassers, 44  S.  E.  Rep.,  465. 

Is  the  statute  mandatory?  There  can  only  be  one  answer  to  this 
question.  As  said  before,  we  do  not  understand  that  the  appellant 
contends  that  such  effect  should  not  be  given  to  the  statute.  It  ex- 
pressly says  that  the  ballots  that  do  not  bear  the  name  and  signature 
of  the  presiding  judge  shall  not  be  counted.  Language  could  not  be 
plainer,  nor  demand  more  imperative.  It  is  an  express  restriction 
upon  the  rights  and  power  and  authority  of  the  officers  of  election 
to  count  the  ballot.     The  signature  must  exists  or  there  can  be  no 
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lawful  ballot.  The  language  employed  in  this  statute  is  as  strong 
if  not  stronger  than  that  passed  upon  in  the  ease  of  State  v.  Connor, 
86  Texas,  136.  Further  citation  of  authority  is  deemed  unnecessary 
upon  this  subject;  but,  as  a  matter  of  reference,  we  refer  to  47  Law 
Rep.  Ann.,  804  to  859,  where  most  of  the  case  law  upon  this  subject 
is  collected  by  the  reporter. 

This  being  a  local  option  election,  do  sections  63  and  72  of  the  general 
election  law  of  1903  apply?  Article  3389,  Sayles  Civil  Statutes  of  the 
local  option  law  provides,  that  the  officers  holding  said  election  shall, 
in  all  respects  not  herein  specified,  conform  to  the  existing  laws  regulat- 
ing elections;  and  after  the  polls  are  closed,  shall  proceed  to  count  the 
votes  and  within  ten  days  thereafter  make  due  report  of  said  election 
to  the  aforesaid  court. 

As  to  the  manner  of  holding  elections,  as  to  the  form  of  the  ballot, 
as  to  the  officers  required  to  hold  the  elections,  and  what  shall  be  done 
in  casting  the  ballot,  we  find  nothing  in  the  local  option  statute  that 
conflicts  with  section  63  and  72  of  the  election  law  of  1903.  If  the  lo- 
cal option  statute  had  contained  any  special  provisions  or  require- 
ments upon  these  subjects,  then  doubtless,  under  the  doctrine  an- 
nounced in  Ex  parte  Keith,  83  S.  W.  Rep.,  683,  and  Hanna  v.  The 
State,  87  S.  W.  Rep.,  702,  they  would  have  been  exclusive,  and  we  could 
not  have  looked  to  the  general  election  law  of  1903,  in  order  to  deter- 
mine whether  the  election  in  question  was  properly  held.  But,  as  said 
before,  there  are  no  provisions  of  the  local  option  statute  that  bear 
upon  the  questions  that  arise  in  this  case.  Therefore,  the  validity 
of  the  election  must  be  determined  by  the  general  election  law  of 
1903;  and  these  provisions  of  the  law  being  applicable,  we  must,  in 
view  of  the  findings  of  fact  of  the  trial  court,  hold  that  he  was  correct 
in  his  conclusions  of  law. 

Therefore,  the  judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 


Fidelity  Funding  Company  of  San  Francisco  et  al.  v.  Sam 

Hirshfield. 

Deddod  January  31,  1906. 

1. — Interlocutory  Order — ^Appeal. 

No  appeal  lies  except  from  final  judgments  or  from  interlocutory  orders 
where  sucn  appeal  is  specially  authorized  by  statute. 

2. — Same— Appointment  of  Receiyer — Motion  to  Vacate. 

An  appeal  from  an  interlocutory  order  appointing  a  receiver  must  be  taken 
within  twenty  days  from  the  entry  of  such  order  (Kev.  Stats.,  art.  1383).  It 
does  not  lie  from  an  order  refusing  a  motion  to  vacate  the  appointment,  made 
more  than  twenty  days  after  entry  of  the  order. 

Appeal  from  the  District  Court  of  Travis  County.    Tried  below  be- 
fore Hon,  Geo.  Calhoun. 

Jn,9.  H.  RoberUon,  for  appellants. 
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Gregory  &  Baits  and  0.  S,  Wright,  for  appellee. 

KEY,  Associate  Justice. — The  original  petition  in  this  ease  was 
filed  by  appellee  on  February  2,  1905,  asking,  among  other  things, 
for  the  appointment  of  a  receiver;  and  on  the  same  day  Joe  Cohen 
was  appointed  receiver,  and  the  order  making  the  appointment  entered 
in  the  minutes  of  the  court.  On  the  following  day  the  defendants 
were  served  with  notice  of  the  appointment  of  the  receiver,  and  on 
the  13th  day  of  February,  1905,  they  filed  an  original  answer,  pre- 
senting demurrers  and  special  defenses,  and  asking  that  the  plaintiff's 
prayer  for  a  receiver  be  denied,  that  the  temporary  receiver  be  re- 
moved, and  that  the  plaintiff  take  nothing  by  his  suit. 

The  first  term  of  the  District  Court  after  the  filing  of  the  suit, 
began  on  the  first  Monday  in  April.  The  case  was  set  for  trial  on 
the  10th  day  of  that  month.  On  that  day  the  defendant.  Fidelity 
Funding  Company,  filed  an  amended  answer  similar  in  character  to 
its  original  answer,  and  the  plaintiff  filed  an  amended  original  peti- 
tion, and  the  case  was  set  for  the  22d  day  of  May.  On  the  latter  day 
the  defendant,  Fidelity  Funding  Company,  filed  its  second  amended 
original  answer,  similar  in  character  to  those  previously  filed,  which 
answer  was  adopted  by  the  other  defendant,  who  was  joined  in  the 
appeal. 

On  the  23d  day  of  May  a  formal  motion  to  vacate  the  appointment 
of  the  receiver  was  presented,  with  the  request  that  it  be  filed  nunc 
pro  tunc,  as  of  date  the  13th  day  of  February,  1905;  the  defendant's 
counsel  showing  that  they  had  been  informed  by  an  attorney  who 
formerly  represented  the  defendants,  and  who  was  unable  on  account 
of  sickness  to  attend  that  term  of  the  court,  that  formal  motion  to 
vacate  the  order  appointing  the  receiver  had  been  filed.  This  request 
was  refused,  and  the  motion  to  vacate  was  filed  on  the  23d  of  May, 
1905,  and  submitted,  together  with  a  general  demurrer  and  special 
exceptions  to  the  plaintiff's  petition,  on  the  day  following.  On  the 
27th  day  of  May,  1905,  the  court  overruled  the  demurrer  and  exceptions, 
and  also  overruled  the  motion  to  vacate  the  order  appointing  the 
receiver,  and  the  defendants  have  appealed,  filing  their  appeal  bond 
June  13,  1905. 

It  is  practically  conceded  in  appellant's  brief  that  no  right  of  appeal 
exists  from  the  rulings  made  upon  the  demurrer  and  exceptions;  and 
the  assignments  of  error  are  addressed  to  the  action  of  the  court  in 
refusing  to  vacate  the  order  appointing  the  receiver. 

Appellee  has  submitted  a  motion  to  dismiss  the  appeal  upon  two 
grounds,  the  first  of  which  is  that  no  appeal  will  lie  from  an  inter- 
locutory order  overruling  a  motion  to  set  aside  and  vacate 
an  order  appointing  a  receiver;  and  that  an  appeal  from  an  order 
appointing  a  receiver  must  be  perfected  within  twenty  days  from  the 
entry  of  such  order,  which,  as  shown  above,  was  not  done  in  this 
case. 

It  is  well  settled  law  in  this  State  that  no  appeal  can  be  prosecuted 
until  after  a  final  judgment  has  been  rendered,  unless  such  appeal 
is  specifically  authorized  by  statute.  Article  1383,  Revised  Statutes, 
authorizes  an  appeal  from  an  interlocutory  order  appointing  a  receiver 
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or  trustee  in  any  cause,  "provided  said  appeal  be  taken  within  twenty 
days  from  the  entry  of  said  order/*  This  is  the  only  statute  to  which 
our  attention  has  been  called  which  authorizes  an  appeal  from  any 
interlocutory  order  made  in  receivership  cases;  and  the  right  of  appeal 
thereby  conferred  is  limited  to  twenty  days  from  the  entry  of  the  order 
appointing  the  receiver.  This  statute  does  not  authorize  an  appeal 
from  an  order  overruling  a  motion  to  set  aside  and  vacate  an  order 
appointing  the  receiver,  but  only  authorizes  an  appeal  from  the  order 
appointing  the  receiver;  and  requires  that  right  to  be  exercised  with- 
in twenty  days  after  the  entry  of  such  order.  As  appellants  must  look 
to  this  statute  for  their  right  to  appeal,  they  can  not  depart  from  its 
terms,  and  are  bound  by  the  limitation  which  it  imposes. 

Hence,  we  hold  that  the  first  ground  of  the  motion  is  well  taken, 
and  the  appeal  must  be  dismissed. 

Dismissed. 


Citizens'  Railway  Company  v.  Mrs.  Mattie  Sinclair. 

Decided  January  31,  1906. 

Credibility  of  Witness — ^Bule  on  Appeal. 

It  is  the  peculiar  province  of  the  jury  to  pass  on  the  credibility  of  the 
witness,  and  where  plaintiff's  evidence  in  a  suit  on  account  of  pergonal  injuries, 
though  contradicted  by  other  witnesses,  sustains  a  recovery,  it  will  be  disturbed 
on  appeal  only  in  exceptional  cases. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Sam.  R.  Scott. 

Mrs.  Sinclair  was  a  passenger  on  a  street  car,  which  collided  with 
another  car.  She  testified  that  she  was  thrown  down  and  received 
bruises  and  injury  to  the  womb  and  ovaries.  The  two  motormen  and 
a  passenger  who  was  sitting  by  her  contradicted  her  testimony  as  to 
being  thrown  down  or  apparently  injured.  She  was  corroborated  as 
to  the  existence  of  injuries  by  the  physician  who  treated  her  and  the 
landlady  where  she  boarded,  and  this  fact  denied  by  the  defendant's 
surgeon  who  examined  her  about  a  month  after  the  occurrence. 

Clarh  &  Bolinger,  for  appellant. — The  great  preponderance  of  the 
testimony  showed  conslusively  that  plaintiff  was  not  injured  and  could 
not  have  been  injured  by  the  accident,  and  the  verdict  for  plaintiff  in 
anv  sum  was  manifestly  against  the  weight  of  the  evidence.  Missouri, 
Pac.  Ry.  Co.  v.  Somers,  78  Texas,  439 ;  Willis  v.  Lewis,  28  Texas,  191 ; 
International  &  G.  N.  R.  R.  Co.  v.  Arias,  10  Texas  Civ.  App.,  194; 
Zapp  V.  Michaelis,  58  Texas,  275;  Houston  &  T.  C.  Ry.  Co.  v.  Schmidt, 
61  Texas,  286;  Mutual  Life  Ins.  Co.  v.  Tillman,  84  Texas,  35;  Inter- 
national &  Q.  N.  Ry.  V.  Hester,  64  Texas,  403 ;  Houston  &  T.  C.  Ry. 
V.  Lee,  69  Texas,  656;  Block  v.  Sweeney,  63  Texas,  410;  Texas  &  N. 
0.  Ry.  V.  Dillard,  70  Texas,  62;  League  v.  Trepagnier,  13  Texas  Civ. 
App.*  525. 
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J.  T.  Sluder  and  «7.  T.  Yantis,  for  appellee. — When  there  is  evidence 
to  support  the  verdict  of  the  jury,  the  court  will  not  interfere  to  set 
it  aside.  Green  v.  Hill,  4  Texas,  468 ;  Wisson  v.  Baird,  1  Texas  Civ. 
App.,  389;  Lichtenstein  v.  Lowenstein,  2  Posey  U.  C,  384;  East  Line 
Ry.  Co.  V.  Boon,  1  S.  W.  Hep.,  632;  Insurance  Co.  of  N.  C.  v.  Bell,  60 
S.  W.  Rep.,  262;  Mitchell  v.  Matson,  7  Texas,  4;  Gulf,  C.  &  S.  P.  Ry. 
Co.  V.  Johnson,  10  Texas  Civ.  App.,  260. 

KEY,  Associate  Justice. — This  is  a  personal  injury  suit,  which, 
upon  trial  in  the  court  below,  resulted  in  a  verdict  and  judgment  for 
the  plaintiflf  for  $860,  and  the  defendant  has  appealed,  submitting  the 
case  in  this  court  upon  one  assignment  of  error  only,  which  assignment 
assails  the  verdict  of  the  jury  and  the  action  of  the  court  in  overruling 
the  defendant's  motion  for  a  new  trial. 

The  plaintiff's  case  rested  mainly,  but  not  entirely,  upon  her  own 
testimony;  and  if  the  jury  gave  credence  to  evidence  submitted  for 
her,  the  verdict  is  supported  by  testimony.  In  very  material  matters 
the  plaintiff  was  contradicted  by  three  witnesses,  one  of  whom  appears 
to  have  been  disinterested,  and  the  other  two  were  employes  of  the 
defendant.  There  were  some  other  circumstances  tending  to  discredit 
her,  and  also  some  tending  to  sustain  her. 

It  is  the  peculiar  province  of  a  jury  to  pass  upon  the  credibility  of 
witnesses ;  and  when  they  have  given  credence  to  some  as  against  others, 
or  even  to  one,  as  against  others,  and  the  trial  judge  has  refused  to 
grant  a  new  trial,  the  general  rule  is  that  an  Appellate  Court,  consider- 
ing the  case  upon  written  testimony  and  not  having  the  witnesses  before 
it,  should  not  disturb  the  verdict.  If  it  be  conceded  that  the  rule 
referred  to  is  not  without  exceptions,  we  are  of  opinion  that  this  case 
is  not  so  extraordinary  as  to  take  it  out  of  the  general  rule. 

No  error  has  been  shown  and  the  judgment  is  affirmed. 

Afftrmed. 

Writ  of  error  refused. 


FEBRUARY,  1906. 


William  Eule  v.  A.  E.  Dorn. 

Decided  February'  3,  1906. 
Plea  of  Payment— Jnrisdiotlon. 

Plaintiff  sued  defendant  in  the  County  Court  upon  two  promissory  notes 
aggregating  about  $840.  Defendant  answered,  in  subsUnce,  that  he  had  shipped 
to  plaintiff,  at  his  request  and  upon  his  guaranty  that  the  same  should  sell 
for  not  less  than  a  certain  price,  a  certain  quantity  of  rice,  the  proceeds  of  the 
sale  of  said  rice  to  be  applied  to  the  payment  of  said  notes;  that  the  value 
of  said  nee  at  the  price  guaranteed  by  plaintiff  was  $1,761.05,  but  that  the 
same  sold  for  only  $761;  that  by  the  terms  of  said  contract  and  iruaranty 
the  notes  sued  on  were  wholly  paid  off  and  discharged,  and  defendant  pra^ved 
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judgment  for  the  difference  between  the  guaranteed  price  of  the  rice  and  the 
amount  of  the  notes.  To  this  answer  the  trial  couit  sustained  exceptions  on 
the  ground  that  the  counterclaim  therein  set  up  against  plaintiff  was  for  an 
amount  beyond  the  jurisdiction  of  the  court.  Held,  error.  The  answer  of  the 
defendant  was  in  effect  a  plea  of  payment  and  not  of  counterclaim,  and  the 
balance  for  which  judgment  was  asked  was  within  the  jurisdiction  of  the 
court.     Williamson  v.  Lumber  Co.,  82  S.  W.  Rep.,  340,  distinguished. 

Appeal  from  the  County  Court  of  Harris  County.  Tried  below  before 
Hon.  Blake  Dupree. 

Baker^  Botts,  Parker  &  Garwood  and  W.  H.  Kimbrough,  for  appel- 
lant.— The  fourth  paragraph  of  appellant's  answer^  being  in  express 
terms  a  plea  of  payment^  alleging  that  appellant  had  shipped  to  the 
Bayou  City  Rice  Mills  a  quantity  of  rice  under  a  contract,  by  which 
appellee  guaranteed  that  it  should  bring  a  certain  minimum  price; 
that  the  quantity  so  shipped  was  sufficient  at  the  agreed  minimum  price 
to  extinguish  appellant's  indebtedness,  including  the  notes  sued  on, 
and  that  it  was  so  shipped,  under  an  express  agreement  with  appellee, 
that  it  should  be  so  applied,  was  a  good  aj\i  valid  plea  of  payment,  and 
was  not  subject  to  the  objection  that  it  showed  upon  its  face  that  it  was 
in  substance  an  attempt  to  plead  in  this  form  a  setoff  in  excess  of  the 
amount  of  the  court's  jurisdiction.  Dalby  v.  Murphv,  25  Texas,  355; 
26  Am.  and  Eng.  Ency.  Law.  (2d  ed.),  488-495,  568-573;  Broughton 
V.  Mcintosh,  1  Ala.,  103;  Hill  v.  Austin,  19  Ark.,  230;  Quinn  v. 
Sewell,  50  Ark.,  380;  Wills  v.  Browning,  96  Ind.,  149,  151;  Bowman 
V.  Wood,  41  111.,  206 ;  Palmer  v.  Harris,  98  111.,  509 ;  Dalby  v.  Murphy, 
26  Texas,  354;  Swigley  v.  Dickson,  2  Texas,  192;  Duer  v.  Seydell,  20 
Texas,  61;  Gimbel  v.  Gomprecht,  89  Texas,  497;  Williamson  v.  Bodan, 
L.  Co.,  82  S.  W.  Bep.,  340 ;  Mulhaul  v.  Feller,  1  W.  &  W.,  1162 ;  Scott  v. 
Mexican,  etc.,  B.  Co.,  18  S.  W.  Bep.,  137 ;  Dalby  v.  Murphy,  25  Texas, 
356;  Swigley  v.  Dickson,  2  Texas,  192;  Duer  v.  Seydell,  20  Texas.  61; 
Mulhaul  V.  Feller,  1  W.  &  W.,  par.  1162;  Scott  v.  Mexican  Nat.  B.  Co., 
18  S.  W.  Bep.,  137;  Alexander  v.  Peck,  5  Blackf.  (Ind.),  308;  Murphy 
V.  Evans,  11  Ind.,  517;  Glass  v.  Moss,  1  How.  (Miss.),  519;  Clancv 
V.  Neumeyer,  51  N.  J.  Law,  299;  Purcell.v.  Booth,  50  N.  W.  Bep.,  196. 

Lane  &  Higgins,  for  appellee. — The  plea  of  payment,  set  up  in  the 
fourth  paragraph  of  defendant's  answer,  upon  its  face  shows  that  it 
consisted  of  an  alleged  off-set  or  counter-claim  for  an  amount  beyond 
the  jurisdiction  of  the  court,  alleged  to  be  due  upon  a  distinct  and  inde- 
pendent contract  between  appellant  and  appellee,  and  which  appellant 
sought  to  have  set  off  against  the  appellee's  demand.  The  fact  that 
such  paragraph  designates  and  terms  such  off-set  or  counter-claim  as  a 
payment  can  not  change  the  true  nature  of  the  plea.  Gimbel  v.  Gom- 
precht, 89  Texas,  497;  Williamson  v.  Bodan  Lbr.  Co.,  82  S.  W.  Bep., 
340;  Am.  and  Eng.  Ency.  Law,  vol.  18  (Ist  ed.),  p.  150,  and  cases  cited. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pUee  to  recover  the  amount  due  upon  two  promissory  notes  executed 
by  appellant.  The  first  note  declared  upon  was  of  date  May  28,  1903, 
for  the  sum  of  $500  and  payable  to  appellee  on  October  15.  1903.    There 
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is  a  credit  upon  this  note  of  $225.63  entered  on  June  11,  1904.  The 
second  note  was  executed  on  April  14,  1904,  and  payable  to  appellee  in 
the  sum  of  $565.65  on  September  1,  1904.  Each  of  said  notes  bear 
interest  at  10  percent  from  date  and  contain  the  usual  stipulation  for 
the  payment  of  10  percent  attorney's,  fees  in  event  it  is  not  paid  at 
maturity  and  is  placed  in  the  hands  of  an  attorney  for  collection.  Each 
also  recites  that  a  lien  is  thereby  given,  to  secure  its  payment,  upon  500 
sacks  of  rough  rice  out  of  the  crop  raised  by  the  maker  during  the 
year  in  which  the  note  was  executed. 

The  prayer  of  the  petition  is  for  recovery  of  the  principal,  interest 
and  attomey^s  fees  due  upon  each  of  the  notes  and  for  foreclosure  of 
said  lien  upon  the  rice  above  described. 

The  defendant  answered  by  general  and  special  demurrer,  general 
denial  and  several  special  pleas.  The  first  special  plea,  which  consti- 
tutes the  fourth  paragraph  of  the  answer,  is  as  follows: 

"Answering  specially,,  if  required  to  answer,  defendant  says  that  the 
notes  sued  on  and  mentioned  in  plaintiff's  petition,  have  been  wholly 
paid  and  discharged,,  according  to  their  full  terms,  tenor  and  purport, 
and  that  they  were  so  paid  and  discharged  by  the  shipment  by  defendant 
from  Katy,  Texas,  to  the  Bayou  City  Rice  Mills,  at  Houston,  Texas, 
at  the  instigation  and  request  of  plaintiff,  and  upon  his  express  repre- 
sentation and  guarantee  that  the  same  should  bring  the  defendant  the 
net  price  of  at  least  $3.25  per  sack,  the  following  quantities  of  rough 
rice  to  wit:  On  September  16,  1903,  one  carload,  containing  190  bags 
of  rice,  which  was  received  by  said  Bayou  City  Mills  on  September  19, 
1903 ;  on  September  22,  1903,  one  carload,  containing  190  bags  of  rice, 
which  was  received  by  the  Bayou  City  Rice  Mills  on  September  25, 
following,  and  on  September  23,  1903,  one  carload,  containing  162  bags 
of  rice,  which  was  received  by  the  Bayou  City  Rice  Mills  on  September 
27,  following;  which  said  rice,  at  the  minimum  price  so  guaranteed  by 
said  plaintiff,  amounted  to  more  than  the  amount  of  defendant's  in- 
debtedness to  said  plaintiff,  and  said  plaintiff  agreed  that  the  price  of 
said  rice  should  be  applied  to  the  payment  of  said  indebtedness,  so  far 
as  necessary  to  extinguish  said  indebtedness,  and  promised  and  agreed 
to  pay  to  this  defendant  the  remainder  of  the  proceeds  of  said  rice.'* 

The  fifth  paragraph  of  the  answer  is  as  follows: 

"Further  answering  specially,  if  required  to  answer,  defendant  says, 
that  the  note  described  in  paragraph  Xo.  2  in  plaintiff's  petition  was 
given  in  lieu  of  a  certain  note  dated  July  20,  1903,  for  the  principal  sum 
of  $500,  executed  by  this  defendant,  payable  to  the  order  of  the  plain- 
tiff herein,  with  interest  at  ten  percent  per  annum,  and  containing 
other  provisions  not  necessary  herein  to  mention,  and  that  said  note  of 
July  20,  1903,  had  long  prior  to  the  execution  of  said  note  of  April 
14,  1904,  been  wholly  paid  off  and  discharged,  according  to  the  full 
terms,  purport,  tenor  and  effect  thereof  by  the  shipment  of  rice  by  this 
defendant  to  the  Bayou  City  Rice  Mills,  at  the  instigation  and  request 
of  said  plaintiff,  and  under  his  express  guarantee  that  the  same  shall 
bring  not  less  than  $3.25  per  sack,  and  be  applied  to  the  payment  of 
said  note  and  other  notes  owing  by  plaintiff  to  defendant,  so  far  as  same 
should  be  necessary  to  extinguish  said  indebtedness;  and  plaintiff  al- 
leges that  said  rice,  at  said  minimum  price,  was  more  than  sufficient  to 
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pay  off  all  of  defendant's  indebtedness  to  plaintiff^  as  is  more  fully 
shown  in  the  preceding  paragraph  of  this  answer,  the  allegations  of 
which  are  here  now  repeated  as  a  part  of  this  paragraph.  And  defend- 
ant alleges  that  said  note  of  July  20,  1903,  having  been,  in  the  manner 
above  alleged,  fully  paid  off  and  discharged,  the  execution  and  delivery 
of  said  note  of  April  14,  1904,  in  substitution  and  lieu  thereof,  was 
wholly  and  entirely  voluntary  on  the  part  of  this  defendant,  and  that 
no  consideration  whatever  was  paid  therefor  by  the  plaintiff,  or  any 
other  person,  or  received  by  this  defendant  from  said  plaintiff,  or  any 
other  person;  wherefore,  defendant  says  that  said  note  of  April  14, 
1904,  described  in  said  second  paragraph  of  plaintiff's  petition,  is 
entirely  void,  and  is  wholly  insufficient  to  sustain  this  suit/' 

The  sixth  and  seventh  paragraphs  of  the  answer  contain  several  un- 
necessary and  insufficient  averments,  but  the  following  facts  are  therein 
set  out  as  constituting  a  defense  to  plaintiff's  suit,  and  a  counter-claim 
upon  which  judgment  is  sought  against  plaintiff. ' 

It  is  alleged,  in  substance,  that  in  April,  1903,  plaintiff  agreed  with 
defendant  to  let  him  have  whatever  money  he  might  need  in  the  cultiva- 
tion of  his  rice  crop  during  said  year,  and  for  such  amounts  as  defend- 
ant might  borrow  from  plaintiff  he  was  to  execute  his  notes  to  be  paid 
out  of  the  proceeds  of  said  crop;  that  in  pursuance  of  this  agreement 
defendant  borrowed  from  plaintiff  $500  on  May  28,  1903;  $500  on 
July  20,  1903;  and  $500  on  September  16,  1903,  for  each  of  which 
amounts  he  executed  his  note  to  plaintiff,  payable  in  the  fall  of  that 
year;  that  after  his  crop  of  rice,  which  amounted  to  about  1,000  sacks, 
had  been  gathered,  he  had  an  offer  to  buy  and  could  have  sold  it  at 
Katy  Station,  near  his  home,  at  from  $3.25  to  $3.50  per  sack,  which 
was  its  market  value,  but  upon  plaintiff's  guarantee  that  if  he  would 
ship  the  rice  to  the  Bayou  City  Mills  at  Houston,  Texas,  and  permit 
it  to  be  milled  and  sold  by  said  mills,  and  the  proceeds  applied  to  the 
payment  of  the  indebtedness  due  plaintiff,  he  would  receive  net  for  such 
rice  not  less  than  $3.25  per  sack,  he  declined  to  sell  at  Katy  but  relying 
upon  plaintiff's  said  guarantee,  shipped  542  sacks  of  his  rice  to  said 
mills  as  set  out  in  his  first  special  plea;  that  the  value  of  said  rice,  at 
the  price  guaranteed  by  plaintiff,  was  $1,761.05,  but  that  said  mills 
reported  to  him  in  January,  1904,  that  it  had  been  sold  for  the  sum  of 
$942.35  and  deducting  charges  and  commissions  due  the  mills  there 
only  remained  of  said  proceeds  the  sum  of  $761,  which  amount  was 
turned  over  to  plaintiff  and  credited  on  the  indebtedness  due  him  by 
the  defendant. 

"Defendant  further  avers  that  upon  the  receipt  of  said  returns  show- 
ing less  than  the  price  of  $3.25  per  sack  as  the  proceeds  of  said  rice,  the 
price  which  said  plaintiff  guaranteed  that  it  should  bring,  defendant 
called  upon  said  plaintiff  and  informed  him  that  said  returns  were 
entirely  unsatisfactory  and  reminded  him  of  his  express  guaranty  that 
said  rice  should  bring  a  price  of  not  less  than  $3.25  per  sack  and  then 
and  there  demanded  of  said  plaintiff  that  he  should  make  said  guaranty 
good,  and  demanded  a  settlement  with  him  upon  that  basis,  but  plaintiff 
refused  to  so  settle,  and  from  time  to  time  continued  to  urge  the  de- 
fendant to  bear  a  part  of  the  loss  which  said  returns  showed  on  account 
of  said  rice  failing  to  bring  the  price  stipulated  in  said  guaranty.    De- 
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fendant  at  first  refused  to  bear  any  part  of  said  loss  or  to  settle  upon 
any  other  basis  than  the  full  amount  of  said  guaranty^  but  plaintiff 
continued  to  urge  defendant  and  finally  defendant  was  over  persuaded 
by  said  plaintiff,  and  did  agree  to  release  him  in  part  from  said  guaranty 
and  for  this  purpose  defendant  did  on  or  about  the  14th  day  of  April, 
1904,  make,  executed  and  delivered  to  said  plaintiff  the  note  of  April 
14,  1904,  in  lieu  of  the  note  of  July  20,  1903,  which  had  been  delivered 
on  or  about  the  day  of  its  date,  and  plaintiff  thereupon  cancelled  and 
delivered  to  defendant  said  note  of  July  20,  1903,  endorsed  across  the 
face  thereof  "paid  by  new  note  April  14,  1904,  A.  E.  Dom,*'  but 
defendant  avers  that  said  note  of  July  20,  1903,  had  been  wholly  paid 
and  discharged  as  hereinbefore  set  forth,  and  the  execution  and  delivery 
of  said  new  note  dated  April  14,  1904,  described  in  paragraph  No.  2 
of  plaintiff's  petition,  which  is  one  of  the  notes  herein  sued  on,  was 
wholly  without  consideration  and  is  void,  and  defendant  alleges  that  by 
virtue  of  the  facts  hereinbefore  alleged  he  is  entitled  to  have  the  two 
notes  herein  sued  on  and  the  third  note,  due  bill  or  obligation,  mentioned 
in  the  sixth  paragraph  of  this  answer,  executed  by  defendant  in  favor 
of  plaintiff,  treated  as  wholly  paid  off  and  discharged  by  said  shipments 
of  rice  as  heretofore  set  out,  and  to  have  said  notes  and  obligations  can- 
celled and  surrendered  up  to  him  as  fully  paid  and  discharged;  and 
he  is  further  entitled  to  have  judgment  against  the  plaintiff  for  the 
balance  of  $1,761.05,  the  value  of  said  shipments  of  rice,  computed  at 
the  guaranteed  price  of  $3.25  per  sack,  after  deducting  the  amount  of 
.  said  notes  with  interest  computed  to  said  27th  day  of  September,  1903, 
the  date  on  which  the  last  of  said  three  shipments  of  rice  was  received 
by  said  Bayou  City  Rice  Mills,  and  defendant  is  further  entitled  to 
recover  lawful  interest  of  said  plaintiff  after  said  date  on  said  balance; 
or  if  said  plaintiff  is  unable  to  produce  said  third  note,  due  bill  or 
obligation,  to  be  cancelled  and  surrendered  up  to  this  defendant,  then 
that  the  defendant  ought  to  have  judgment  against  the  plaintiff  for  the 
balance  of  $1,761.05  after  deducting  the  amount  of  said  note  of  May 
28,  1903,  and  said  note  of  July  20,  1903,  with  interest  computed  to 
said  27th  day  of  September,  1903,  and  interest  on  said  balance  at  the 
legal  rate  from  said  last  mentioned  date,  and  defendant  therefore  prays 
for  judgment  accordingly  and  for  all  such  other  relief,  both  legal  and 
equitable  and  both  general  and  special,  as  to  the  court  may  seem  meet 
and  proper.'* 

To  these  paragraphs  of  the  answer  the  trial  court  sustained  exceptions 
on  the  ground  that  the  counter-claim  therein  set  up  against  plaintiff 
was  for  an  amount  beyond  the  jurisdiction  of  the  court. 

The  cause  was  tried  by  a  jury,  and  a  verdict  and  judgment  rendered 
in  favor  of  plaintiff  for  the  amount  claimed  by  him  with  foreclosure 
of  lien  upon  285  sacks  of  rice  which  had  been  levied  on  under  attach- 
ment. 

Most  of  the  assignments  of  error  contained  in  appellant's  brief  present 
in  different  form  the  one  question  of  whether  the  trial  court  erred  in 
sustaining  the  exceptions  to  defendant's  answer,  before  set  out,  and  it 
is  therefore  unnecessary  to  consider  the  assignments  in  detail. 

We  do  not  think  the  fourth  or  fifth  paragraphs  of  the  answer  should 
be  regarded  as  a  plea  of  set-off  or  counter-claim.     While  the  fourth 
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paragraph  sets  np  a  contract  liability  of  plaintiff  to  the  defendant  no 
recovery  is  sought  thereon,  but  it  is  in  effect  averred  that  plaintiff  had 
agreed  that  his  liability  to  defendant  on  said  contract  should  operate 
as  an  extinction  of  defendant's  indebtedness  to  him,  and  this  agreement 
is  pleaded  as  a  settlement  or  payment  of  plaintiff's  demand.  The  aver- 
ments are  that  the  rice  was  shipped  to  the  Bayou  City  Mills  at  the 
request  of  plaintiff  and  upon  his  guarantee  that  it  would  bring  not  less 
than  $3.25  per  sack,  and  that  plaintiff  agreed  that  the  price  of  said  rice 
should  be  applied  to  the  payment  of  defendant's  indebtedness  to  him 
so  far  as  necessary  to  extinguish  such  indebtedness,  and  that  he  would 
pay  to  the  defendant  the  remainder  of  the  proceeds  of  said  rice. 

We  think,  at  least  as  against  a  general  demurrer,  this  was  a  sufficient 
plea  of  payment.  Allowing  every  intendment  in  favor  of  the  pleader 
the  averments  must  be  construed  to  mean  that  plaintiff  agreed  that  if 
defendant  shipped  the  rice  to  the  Bayou  City  Mills  his  indebtedness  to 
plaintiff  would  thereby  become  extinguished,  and  plaintiff  would  become 
liable  to  defendant  for  the  difference  between  the  proceeds  of  the  sale 
of  the  rice,  at  not  less  than  the  guaranteed  price,  and  the  amount  of 
defendant's  indebtedness.  We  think  these  averments  contain  all  the 
essentials  of  a  plea  of  payment.  It  is  immaterial  that  the  rice  was  not 
delivered  to  plaintiff.  If  he  agreed  that  its  delivery  to  the  mills  would 
be  accepted  by  him  as  a  payment  of  defendant's  indebtedness,  such 
delivery  would  have  that  effect.  If  the  allegations  of  this  plea  are 
true,  it  is  clear  that  plaintiff's  claim  against  defendant  has  been  satisfied, 
and  he  is  not  entitled  to  recover  thereon,  unless  the  agreement  pleaded 
was  subsequently  set  aside,  or  defendant  waived  his  rights  thereunder. 

The  fact  that  the  alleged  value  of  the  rice  delivered  under  the  agree- 
ment exceeded  the  sum  of  $1,000  did  not  defeat  the  jurisdiction  of  the 
court  to  determine  the  question  of  whether  the  agreement  had  been 
made  and  the  rice  delivered  thereunder.  In  such  investigation  the 
court  would  not  have  been  adjudicating  a  claim  beyond  its  jurisdiction, 
since  no  recovery  of  any  amount  was  sought  by  defendant  and  the 
facts  alleged  were  only  set  up  in  bar  of  plaintiff's  right  to  recover. 

The  fifth  paragraph  of  the  answer  repeats  the  facts  set  up  in  the 
fourth,  and  alleges  further  that  the  note  of  date  April  14,  1904,  was 
given  in  lieu  of  another  note  for  like  amount  which  had  been  satisfied 
and  discharged  by  the  agreement  before  alleged,  and  therefore  said  note 
of  April  14,  1904,  was  void  for  want  of  consideration. 

We  think  it  clear  that  neither  of  these  pleas  were  subject  to  the  ex- 
ception which  was  sustained  by  the  trial  court. 

The  sixth  and  seventh  paragraphs  of  the  answer  do  not  seek  to  have 
the  court  adjudicate  a  claim  beyond  its  jurisdiction.  The  only  recovery 
sought  is  for  the  difference  between  plaintiff's  claim  and  the  guaranteed 
price  of  the  rice  shipped  by  defendant  under  his  agreement  with  plain- 
tiff, and  this  difference  is  an  amount  within  the  jurisdiction  of  the 
court. 

There  is  no  attempt  here,  as  in  the  case  of  Williamson  v.  Bodan 
Lumber  Co.,  82  S.  W.  Rep.,  340,  to  have  the  court  adjudicate  a  claim 
for  an  amount  beyond  its  jurisdiction,  and  when  said  claim  has  been 
established  to  offset  a  portion  of  it  against  plaintiff's  demand  and  there- 
by reduce  the  sum  for  which  judgment  is  sought  to  an  amount  within 
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the  jurisdiction  of  the  court,  but  the  averments  are  that  plaintiff's  claim 
had  been  paid  by  the  delivery  of  the  rice  under  the  agreement  alleged, 
and  that  defendant  is  entitled  to  recover  the  balance  due  him  under 
said  agreement,  which  balance  was  an  amount  within  the  jurisdiction 
of  the  court.  We  think  the  cases  of  Dalby  v.  Murphy,  25  Texas,  355, 
and  Gimbel  v.  Gomprecht,  89  Texas,  497,  sustain  our  conclusion  that 
the  trial  court  erred  in  sustaining  the  exceptions  to  the  answer. 

None  of  the  assignments  of  error  except  those  presenting  the  question 
above  considered  present  any  material  error,  and  it  is  unnecessary  to 
discuss  them. 

For  the  error  above  indicated,  the  judgment  of  the  court  below  is 


reversed  and  the  cause  remanded. 
Writ  of  error  dismissed. 


Reversed  and  remanded. 


M.  S.  Gray  v.  David  Russell. 

Decided  February  3,   1906. 

1. — ^Executor  Without  Bond — Jurisdiction  of  County  Court. 

The  mere  provision  in  a  will  relieving  the  executor  from  giving  bond  does 
not  have  the  effect  of  divesting  the  County  Court  of  control  of  the  estate.  Unless 
the  will  in  express  terms  or  by  necessary  implication  indicates  the  contrary 
the  estate  must  be  administered  in  the  County  Court. 

2. — Order  of  Probate — ^Becitals  in— Effect  of. 

The  order  of  the  court  admitting  the  will  to  probate  and  appointing  the 
executor,  contained  the  recital  that  the  will  provides  "that  no  further  action 
be  taken  in  this  court  other  than  the  probate  of  this  will  and  the  appointment 
of  said  executor  and  filing  and  approving  an  inventory  and  list  of  claims." 
Held,  that  the  recital  was  no  part  of  the  judgment,  and  a  deed  made  by  the 
executor  acting  independently  of  the  Probate  Court  could  be  attacked  in  a 
collateral  proceeding  for  the  want  of  authority  in  the  executor. 

Appeal  from  the  District  Court  of  Tvler  County.  Tried  below  before 
Hon.  N.  P.  Nicks. 

Joe  W.  Thomas,  for  appellant. — The  court  erred  in  permitting  the 
plaintiff  to  introduce  in  evidence  the  deed  from  Norwood,  executor  of 
the  estate  of  Sanders.  Sec.  16,  art.  5,  Texas  Const.;  Rev.  Stats,  of 
Texas,  arts.  2113,  2007,  2009,  2134,  2146,  6334,  1996,  1996;  Coy  v. 
Gage,  11  Texas  Ct.  Rep.,  914;  Anderson  v.  Stockdale,  62  Texas/ 62; 
Wright  V.  Dunn,  11  S.  W.  Rep.,  330;  Carlton  v.  Goebler,  94  Texas,  97; 
Blanton  v.  Mayes,  10  S.  W.  Rep.,  463 ;  Roberts  v.  Connellee,  8  S.  W. 
Rep.,  628;  Reese  v.  Medlock,  27  Texas,  123;  Howard  v.  Johnson,  69 
Texas,  669 ;  Rice  v.  Conwill,  10  Texas  Ct.  Rep.,  122. 

J.  A.  Mooney,  for  appellee. — A  Probate  Court  has  jurisdiction  to 
probate  wills  and  it  is  a  proceeding  in  rem,  its  judgments  are  conclusive 
of  all  matters  contained  therein  and  binding  on  all  parties.  They  are 
not  subject  to  collateral  attack.  Freeman  on  Judgments,  608;  Dfriggs 
V.  Grantham,  41  S.  W.  Rep.,  411;  Whitman  v.  Haywood,  77  Texas, 
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557 ;  Steele  v.  Renn,  50  Texas,  481 ;  Salmon  v.  Huff,  28  S.  W.  Rep., 
1045 ;  Carlton  v.  Qoebler,  94  Texas,  97 ;  Howard  v.  Johnson,  69  Texas, 
655. 

A  purchaser  in  good  faith  from  an  executor  acting  under  an  order 
appointing  him,  directing  him  to  act  without  further  order  of  the  court, 
has  a  right  to  rely  on  the  judgment,  and  will  be  protected  in  his  pur- 
chase. Orr  V.  O'Brien,  55  Texas,  156;  Fowler  v.  Stagner,  55  Texas, 
397;  Halbert  v.  DeBode,  28  S.  W.  Rep.,  59;  Davis  v.  Gaines,  104  U. 
S.,  386. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass 
to  try  title  to  a  tract  of  160  acres  of  land  in  Tyler  County,  brought 
by  appellee  against  appellant.  The  defendant  answered  by  general  de- 
murrer and  plea  of  not  guilty.  The  cause  was  tried  by  the  court  with- 
out a  jury  and  judgment  was  rendered  in  favor  of  plaintiff  for  the  title 
and  possession  of  the  land. 

The  evidence  shows  title  from  the  State  down  to  C.  J.  Sanders,  who 
died  in  1900  leaving  a  will,  by  the  terms  of  which  E.  J.  Norwood  was 
appointed  executor.  This  will,  which  was  duly  probated  in  the  County 
Court  of  Grimes  County  at  the  November  term,  1900,  directs  that  no 
bond  shall  be  required  of  the  executor,  but  does  not  contain  any  pro- 
vision exempting  the  estate  from  the  jurisdiction  of  the  Probate  Court. 

Plaintiff  claims  title  to  the  land  through  a  deed  to  him  from  Nor- 
wood, as  executor  of  said  will,  executed  on  August  25,  1902.  The 
defendant  objected  to  the  introduction  in  evidence  of  this  deed  on  the 
ground  that  no  order  of  the  County  Court  authorizing  or  confirming 
the  sale  had  been  shown,  and  in  the  absence  of  such  orders  the  executor 
had  no  authority*  to  execute  the  deed  and  it  conveyed  no  title.  The 
jourt  overruled  the  objection,  and  held  that  the  deed  vested  the  title 
in  plaintiff  and  entitled  him  to  judgment  for  the  land.  Under  appro- 
priate assignments  of.  error  appellant  complains  of  this  ruling,  and  the 
assignments  must  be  sustained. 

It  is  well  settled  that  a  provision  in  a  will  relieving  the  executor  from 
executing  a  bond  does  not  have  the  effect  of  divesting  the  County  Court 
of  control  of  the  estate,  and  unless  the  will  in  express  terms  or  by 
necessary  construction  indicates  the  desire  of  the  testator  that  his  estate 
shall  be  administered  independent  of  the  County  Court  the  jurisdiction 
of  that  court  attaches,  and  the  estate  must  be  administered  under  its 
control  and  orders.  (Lewis  v.  Nichols,  38  Texas,  54;  Smith  wick  v. 
Kelly,  79  Texas,  564.) 

It  is  not  contended  that  there  is  anything  in  Sanders's  will  which 
would  justify  the  holding  that  it  was  his  desire  and  intention  that  his 
executor  should  act  independent  of  the  Probate  Court,  but  it  is  urged 
that  because  the  order  of  the  court  probating  the  will  and  appointing 
Norwood  executor  recites  that  the  said  will  provides,  "that  no  further 
action  be  taken  in  this  court  other  than  the  probate  of  this  will  and  the 
appointment  of  said  executor  and  filing  and  approving  an  inventory 
and  list  of  claims,'*  his  authority  to  convey  the  land  as  independent  ex- 
ecutor can  not  be  questioned  in  this  case  without  infringing  the  rule 
which  prohibits  a  collateral  attack  upon  a  judgment  of  a  court  of 
competent  jurisdiction. 
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We  think  this  contention  is  without  merit.  The  court  in  passing  upon 
the  application  for  the  probate  of  the  will  and  appointment  of  the 
executor  was  not  called  upon  to  construe  the  will  or  define  the  powers 
of  the  executor  thereunder^  and  the  recital  above  quoted  had  no  proper 
place  in  the  order  and  can  not  be  regarded  as  a  part  of  the  judgment. 
The  cases  of  Orr  v.  O'Brien,  55  Texas,  156,  and  Halbert  v.  DeBode, 
28  S.  W.  Rep.,  59,  cited  by  appellee  do  not  sustain  his  contention.  These 
cases  only  announce  the  well-settled  rule  that  an  order  of  a  County 
Court  probating  a  will  can  not  be  collaterally  attacked,  and  that  ques- 
tions affecting  the  validity  of  the  will  and  the  sufficiency  of  the  proof 
upon  which  it  was  probated  must  be  raised  by  direct  proceedings  brought 
for  the  purpose  of  setting  aside  the  order  admitting  the  will  to  pro- 
bate. It  is,  we  think,  clear  that'  this  rule  has  no  application  in  the 
case  we  are  considering. 

The  appellee  having  failed  to  show  title  to  the  land,  the  judgment 
in  his  favor  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Bosque  County  v.  J.  E.  Alexander. 

Decided  February  3,  1906. 

Publio  Eoad — ^Dedication. 

Whether  or  not  land  has  been  dedicated  to  the  public  depends  upon  the 
intention  of  the  owner  as  evidenced  by  all  the  facts  and  circumstances  sur- 
rounding the  transaction.  Evidence  considered  and  held  sufficient  to  support 
a  finding  that  no  dedication  had  been  made. 

Appeal  from  the  District  Court  of  Bosque  County.  Tried  below 
before  Hon.  0.  L.  Lockett. 

Richard  Kimhall,  for  appellant. — ^The  court  erred  in  rendering  judg- 
ment in  favor  of  plaintiff  and  against  defendant.  Oswald  v.  Grenet, 
22  Texas,  99;  Gilder  v.  City  of  Brenham,  67  Texas,  349;  Albert  v. 
Railway  Co.,  2  Texas  Civ.  App.,  666;  Bellar  v.  City  of  Beaumont,  55 
S.  W.  Bep.,  410;  13  Cyc,  451,  452,  453,  465,  473. 

Although  the  use  of  the  dedicated  road  must  be  confined  to  a  definite 
line,  slight  deviations  will  not  destroy  the  rights  of  the  public.  Comp- 
ton  V.  Waco  Bridge  Co.,  62  Texas,  722 ;  Click  v.  Lamar  Co.,  79  Texas, 
123. 

A  person  merely  weak  minded  is  not  incapable  of  dedicating  a  road 
to  the  public.  Ellis  v.  Matthews,  19  Texas,  398;  1  Pars.  Con.,  383; 
Missouri  Pac.  R.  R.  Co.  v.  Brazzill,  72  Texas,  237 ;  First  National  Bank 
of  Navasota  v.  McGinty,  5  Texas  Ct.  Rep.,  560;  Williams  v.  Sapieha, 
94  Texas,  433;  16  Am.'^and  Eng.  Ency.  of  Law,  629;  1  Story  Eq.  Jur., 
sec.  226;  1  Pars.  Con.,  pp.  384,  385. 

Wm.  M.  Knight,  for  appellee. — The  facts  and  circumstances  relied 
on  to  prove  the  existence  of  the  intent  to  dedicate  must  be  of  a  positive 
and  unequivocal  character.  Since  by  a  dedication  valuable  rights  in 
land  pass  from  the  owner,  no  presumption  of  an  intent  to  dedicate  arises 
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unlesfl  tt  is  clearly  and  expressly  shown  by  his  acts  and  declarations,  or 
by  a  line  of  conduct,  the  only  reasonable  explanation  of  which  is  that 
a  dedication  was  intended.  9  Am.  and  Eng.  Ency.  of  Law,  art.  Dedica- 
tion, pp.  38  and  42 ;  Ayres  v.  Fellrath,  5  Texas  Civ.  App.,  659 ;  Bamthnn 
V.  Halfman,  58  Texas,  651 ;  Worthington  v.  Wade,  82  Texas,  28 ;  City 
of  San  Antonio  v.  Sullivan,  23  Texas  Civ.  App.,  263. 

SPEER,  Associate  Justice. — This  was  an  action  in  trespass  to  try 
title  brought  by  J.  B.  Alexander  against  Bosque  County  to  recover  a 
strip  of  land  claimed  by  the  county  as  a  public  road,  in  which  there 
was  a  trial  without  a  jury  resulting  in  a  judgment  in  favor  of  the  plain- 
tiff. Unless  the  county  has  title  by  dedication  the  appeal  is  without 
merit,  and  upon  this  question  it  becomes  necessary  to  examine  briefly 
the  evidence  upon  which  the  court's  judgment  is  based.  The  appellee 
testified:  **I  bought  my  farm  on  the  Deadrick  survey  from  T.  W. 
Hudson  and  wife.  Hudson  acquired  it  from  the  heirs  of  Mrs.  Lafon. 
Mrs.  Lafon  died  something  like  five  or  six  years  ago.  The  land  con- 
stituting the  strip  of  land  sued  for  (the  road)  was  fenced  before  I 
bought  it.  The  fence  on  the  east  side  of  the  road  was  built  in  the 
summer  of  1893.  The  fence  on  the  north  or  west  side  was  not  built 
until  the  following  year.  .  .  .  The  travel  covered  land  100  yards 
or  so  in  width.  It  was  not  confined  to  any  particular  strip  or  place,  but 
went  first  in  one  place  and  then  in  another.  If  it  got  muddy  in  one 
trail  the  travel  moved  to  one  side  or  the  other,  and  thus  covered  a  wide 
strip  clear  across  the  tract,  being  confined  to  no  particular  place  nor 
within  any  particular  limits.  The  fence  was  built  by  Mr.  Glass  and 
Mr.  Hudson,  sons-in-law  of  Mrs.  Lafon.  The  lane  across  my  land  is 
about  (Jne  mile  in  length.  After  I  bought  the  land  I  reset  the  fences 
along  the  road,  straightening  them  in  places  and  narrowing  the  lane  to 
its  present  width.  Prior  to  that  the  fences  were  not  run  in  straight 
lines,  but  the  wire  was  fastened  to  trees  in  many  places  where  they 
were  conveniently  situated,  thus  making  the  lane  quite  irregular- i-n 
width.  In  some  places  it  would  be  very  wide,  50  yards  or  so,  and  in  other 
places  it  was  of  different  width.  The  road  ran  along  the  prairie  the 
most  of  the  way,  but  for  about  a  quarter  of  a  mile  it  ran  through  some 
post  oak  timber.  The  road  turned  and  wound  about,  striking  the 
glades  and  open  places  a  part  of  the  way,  and  at  some  places  the  timber 
had  been  cut  out.  The  old  trails  through  the  timber  and  across  the 
prairie  are  still  plainly  to  be  seen  extending  in  width  as  far  as  100 
yards.  ...  I  knew  Mrs.  Lafon  for  ten  or  twelve  years  prior  to 
her  death.  She  was  very  weak  and  feeble  mentally.  She  had  twelve 
years  before  been  in  the  insane  asylum  two  or  three  times.  She  was 
generally  regarded  by  the  neighbors  as  very  weak  mentally.  She  acted 
in  a  queer  manner.  ...  I  bought  the  land  from  Hudson  in  1901. 
No  reservation  was  made  of  the  road  in  the  deed  to  me.  I  have  paid 
taxes  on  full  acreage  described  in  my  deed.  The  old  road  has  run 
across  this  tract  of  land  for  many  years.  I  have  known  it  for  twelve 
or  fifteen  years.    It  was  known  as  the  Morgan  and  Hill  Creek  Road.^' 

Hudson,  appellee's  grantor,  testified:  *^In  1886  or  1887  a  jury  of 
view  viewed  out  the  road  across  Mrs.  Lafon's  homestead  as  it  now 
Vol.  XLI.  Civil— 34. 
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runs,  and  it  has  been  worked  ever  since  by  men  subject  to  road  duty 
in  that  section  called  out  by  the  overseer.  I  have  myself  during  the 
same  time  helped  to  work  it  as  a  road  hand  nearly  every  year.  I  know 
when  the  road  was  viewed  out.  I  don't  know  whether  or  not  Mrs. 
Lafon  knew  it  at  the  time.  She  probably  knew  of  the  road  being  there 
soon  after  it  was  viewed  out.  I  never  heard  her  say  anything  about  the 
road  one  way  or  the  other  at  that  time  that  I  recollect,  nor  whether  she 
objected  or  consented  to  it.  .  .  .  In  the  spring  of  1893,  the  grass 
belonging  to  Mrs.  Lafon  was  lying  out  and  she  said  to  me  and  to  Mr. 
Glass,  ^I'il  furnish  the  wire  and  you  and  Glass  fence  the  land  and  you 
can  have  the  use  of  it  as  long  as  I  live.*  .  .  .  According  to  my 
recollection  about  seven  or  eight  years  ago  the  road  was  reviewed  out 
again  by  a  jury  of  the  Commissioners*  Court  as  I  suppose.  Mrs.  Lafon 
knew  of  the  road  being  reviewed  the  second  time,  and  she  said  something 
to  me  about  getting  pay  for  the  road.  My  recollection  is  that  I  sug- 
gested to  her  that  as  the  road  was  already  there  and  had  been  there  just 
to  let  it  alone  and  charge  nothing,  and  iif  she  ever  asked  for  or  received 
pay  for  the  road  I  don't  know  it.  So  far  as  T  know  Mrs.  Lafon  con- 
tinued to  pay  taxes  on  all  of  the  land  in  the  homestead  tract.  When 
I  bought  out  the  heirs  no  reservation  was  made  on  account  of  a  road 
through  the  land." 

Glass,  a  son-in-law  of  Mrs.  Lafon,  testified  as  did  the  witness  Hudson, 
and  further  that:  ^TJp  to  the  time  the  road  was  reviewed  out  the 
second  time  we  supposed  the  road  was  a  legal  one.  When  it  was  re- 
viewed out  the  second  time  we  began  to  doubt  whether  it  was  a  legal 
road  or  not  and  thought  of  asking  pay  for  it,  but  afterwards  concluded 
as  it  was  already  there  and  convenient  to  the  country  we  would  make 
no  charge  for  it.  I  mean  myself  and  Mrs.  Lafon  as  I  owned  a  piece  of 
land  north  of  the  creek.  This  conversation  with  Mrs.  Lafon  was  never 
communicated  to  any  one  outside  of  the  family.*'  The  county  intro- 
duced in  evidence  orders  of  the  Commissioners'  Court  appointing  an 
overseer  and  apportioning  hands  to  the  road  in  question  for  practically 
every  year  since  the  year  1888.  Several  witnesses  testified  that  Mrs. 
Tiafon  was  mentally  quite  weak  and  feeble  and  transacted  most  of  her 
business  through  her  sons-in-law,  Hudson  and  Glass.  She  was  over 
seventy  years  of  age  at  her  death.  The  county  makes  no  claim  to  a 
legal  condemnation  of  the  land,  but  its  right  rests  upon  the  alleged 
dedication  by  Mrs.  Lafon.  Whether  or  not  there  was  a  dedication  de- 
ponds  upon  the  intention  of  Mrs.  Lafon  as  evidenced  by  all  the  facts 
and  circumstances  surrounding  the  transaction,  and  we  are  not  prepared 
to  say  that  the  evidence  in  the  case  is  such  as  to  require  a.  finding 
that  she  intended  to  dedicate  the  strip  of  land  across  her  farm  for  a 
public  highway.  While  the  evidence  may  have  authorized  a  finding  to 
that  effect,  it  was  not  such  as  to  compel  it. 

The  judgment  of  the  District  Court  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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W.  M.  Clbohon  v.  Barstow  Irbigation  Company. 

Decided  February  3,  1906. 

1. — General  Demurrer — ^Effect. 

In  considering  a  general  demurrer  every  reasonable  intendment  and  mean- 
ing favorable  to  the  pleader  will  be  indulged,  and  if  the  words  used  are  capable 
of  any  reasonable  interpretation  suHtaining  the  pleading  this  will  be  adopted. 

8. — Same — ^Action  for  Deceit — Snffloient  Petition. 

A  petition  from  which  it  substantially  appears  that  a  ''water  right"  is 
an  appurtenance  of  great  value  to  one  of  the  subdivisions  of  plaintiff's  land; 
that  plaintiiT  did  not  know  upon  which  of  said  subdivisions  said  water  right 
was  situated  and  that  defendant  irrigation  company,  whose  duty  it  was  to 
supply  the  water,  alone  had  this  information;  that  upon  application  to  de- 
fendant's general  manager  plaintiff  was  falsely  and  fraudulently  informed  as 
to  the  location  of  said  water  right;  that  said  false  statement  was  knowingly 
made  by  said  manager  with  intent  that  plaintiff  should  act  thereon;  that 
plaintiff  did  act  thereon,  and  was  damaged  thereby;  that  plaintiff  was  ignorant 
of  the  truth  and  relied  on  said  statement,  is  sufficient  as  against  a  general 
demurrer. 

8. — ^False  Repretentatlont — ^Llabllity — ^Agent. 

A  principal  is  liable  for  the  false  representations  of  his  agent  if  made 
within  the  apparent  scope  of  his  authority,  with  intent  to  deceive  and  that  the 
party  to  whom  made  should  act  on  the  same^  whether  the  particular  conse- 
quences were  in  the  mind  of  the  agent  or  not,  provided  they  were  the  natural 
consequences.  Nor  is  it  necessary  that  the  principal  should  be  a  party  to  the 
contract  which  resulted  in  the  loss,  nor  that  he  should  be  benefited  by  the 
deceit,  nor  that  he  colluded  with  the  party  who  was  benefited. 

Appeal  from  the  District  Court  of  Ward  County.  Tried  below  before 
Hon.  James  L.  Shepherd. 

Jos,  F.  Ro88  and  F.  J,  Hefner,  for  appellant. 

<7.  E.  Starley,  for  appellee. — The  facts  constituting  the  right  of  a 
party  to  recover,  and  fixing  the  liability  of  his  adversary,  must  be  averred 
directly  and  distinctly  in  his  pleading,  and  not  left  to  be  supplied  by 
inference,  otherwise  the  pleading  is  subject  to  general  demurrer.  Western 
U.  Tel.  Co.  V.  Henry,  27  S.  W.  Rep.,  63. 

One  party  is  not  liable  to  another  for  a  false  or  fraudulent  representa- 
tion resulting  remotely  in  damage  to  him  unless  such  representation  was 
made  under  such  circumstances  as  to  place  the  first  party  under  some 
obligation  or  duty  to  give  to  the  second  party  correct  information. 

A  corporation  is  only  liable  for  the  false  representations  of  its  officers 
or  agents  when  such  representation  is  made  directly  for  its  benefit  or 
in  the  course  of  its  business.  Wright  v.  McKenney,  34  Texas,  568; 
Lewis  V.  Hatton,  86  Texas,  536;  7  Am.  and  Eng.  Ency.  of  Law  (2d  ed.), 
p.  830;  Henderson  v.  San  Antonio,  etc.,  R.  Co.,  17  Texas,  560;  Texas 
Consol.  Compress  Assn.  v.  Dublin  Compress,  etc.,  Co.,  38  S.  W.  Rep., 
404. 

CONNER,  Chief  Justice. — Appellant  instituted  this  suit  in  the 
District  Court  of  Ward  County  on  the  first  day  of  May,  1905,  but  the 
court  sustained  a  general  demurrer  to  his  petition,  and  appellant  having 
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declined  to  amend,  judgment  of  dismissal  was  entered  against  him 
from  which  he  appeals. 

Appellant's  petition,  omitting  purely  formal  parts,  is  as  follows: 
^^.  M.  Cleghon,  hereinafter  styled  plaintiff,  complaining  of  Barstow 
Irrigation  Company,  hereinafter  styled  defendant,  respectfully  repre- 
sents to  the  court : 

"1.  That  plaintiff  resides  in  the  county  of  Ward,  and  State  of  Texas, 
and  that  the  defendant  is  a  private  corporation,  duly  organized  and 
chartered  under  and  by  virtue  of  the  laws  of  the  State  of  Texas,  for  the 
purpose  of  irrigation,  and  owns  and  operates  a  system  of  canals  for 
irrigation  in  said  Ward  County,  and  in  which  said  county  the  defend- 
ant's principal  oflSce  and  place  of  business  is  located. 

"2.  That  Geo.  E.  Barstow,  who  resides  at  the  town  of  Barstow  in 
said  Ward  County,  is  the  treasurer  of  said  corporation,  upon  whom 
service  of  process  may  be  had. 

"3.  That  heretofore,  to  wit:  some  time  during  the  month  of  Febru- 
ary, 1900,  plaintiff  became  and  was  the  owner  in  fee  simple  of  certain 
tracts  and  parcels  of  land,  situate  in  said  Ward  County,  Texas,  com- 
monly known,  designated  and  described  as  water  tracts  Nos.  1  to  4, 
both  inclusive,  all  situate  within  and  comprising  a  part  and  portion  of 
school  section  No.  52,  block  No.  33,  H.  &  T.  C.  B.  R.  Go's,  survey,  and 
containing  each  40  acres  of  land  more  or  less. 

"4.  That  each  of  said  tracts  and  parcels  of  land  is  situate  in  Ward 
County,  as  aforesaid,  and  that  said  Ward  County  is  within  the  arid 
portion  of  the  State  of  Texas,  and  is  a  section  of  country  in  which,  by 
reason  of  insufficient  rainfall,  irrigation  is  necessary  for  agricultural 
purposes. 

"5.  That  prior  to  the  time  of  plaintiff's  ownership  of  said  land  there 
had  been  issued  and  located  upon  said  water  tract  No.  4  a  paid  up  water 
right,  and  upon  which  said  land  said  water  right  had  become  and  was, 
by  the  terms  thereof,  an  appurtenance  thereto. 

**6.  That  the  water  right  aforesaid,  located  as  aforesaid,  entitled 
plaintiff  to  receive  from  defendant  and  through  its  system  of  canals, 
aforesaid,  water  for  the  irrigation  of  said  water  tract  No.  4,  for  the 
cultivation  of  crops  thereon,  by  reason  of  which  fact  plaintiff  avers 
that  said  water  right  was  and  is  of  great  value,  his  said  land  being 
agricultural,  and  situate  as  aforesaid  in  the  arid  portion  of  this  State. 

"7.  That  at  the  time  plaintiff  acquired  title  to  said  land,  together 
with  the  appurtenances  thereto  belonging,  and  became  the  owner  there- 
of, he  was  aware  of  the  fact  that  a  paid  up  water  right  had  been  located 
upon  some  one  of  the  several  water  tracts  of  which  he  had  become  owner 
as  aforesaid,  but  was  in  ignorance  as  to  its  true  location;  that  plaintiff, 
knowing  the  fact  that  defendant  was  in  possession  of  the  records  showing 
the  true  location  of  the  said  water  right,  and  being,  in  fact,  the  only 
source  from  which  such  information  could  be  had,  some  time  in  the 
latter  part  of  the  year  1902  or  in  the  early  part  of  the  year  1903,  ap- 
plied at  the  principal  office  of  the  defendant,  in  the  town  of  Barstow, 
in  said  Ward  County,  for  the  express  purpose  of  ascertaining  from  said 
defendant  the  true  location  of  said  water  right,  and  then  and  there 
requested  such  information  from  defendant  through  its  then  agent  and 
general  manager,  H.  O.  Barstow ;  that  said  H.  C.  Barstow  as  such  agent 
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and  general  manager  in  compliance  with  plaintiff's  said  request,  did 
then  and  there  pretend  to  consult  certain  records  in  which  was  the  true 
record  of  the  true  location  of  said  water  right,  which  records  plaintiff 
avers  were  then  and  there,  and  at  all  times  prior  and  subsequent  thereto, 
in  the  custody  and  possession  of  defendant. 

"8.  That  said  defendant,  with  intent  to  defraud  and  injure  plaintiff, 
did  then  and  there  falsely  and  fraudulently  represent  to  plaintiff,  that 
the  said  records  showed  said  water  right  to  be  located  upon  said  water 
tract  No.  2 ;  whereas  in  fact  and  in  truth,  said  records  then  showed  and 
now  show  said  water  right  to  be  located  upon  said  water  tract  No.  4; 
that  the  defendant  then  and  there  made  such  representations  to  plaintiff 
knowing  the  same  to  be  false,  and  with  the  intention  that  he,  plaintiff, 
should  and  would  act  upon  the  same. 

"9.  That  afterwards,  to  wit,  some  time  in  the  month  of  January, 
1906,  plaintiff,  relying  upon  defendant's  representation  that  said  water 
right  was  located  upon  said  water  tract  No.  2,  and  believing  said  repre- 
sentation to  be  true,  and  being  desirous  of  selling  that  tract  of  his  said 
land  on  which  there  was  no  water  right  and  of  retaining  that  tract  of 
same  on  which  there  was  a  water  right,  did,  some  time  during  said  last 
named  month,  convey  to  one  Geo.  E.  Briggs,  by  his  certain  deed  in 
writing,  all  of  said  water  tract  No.  4,  together  with  all  and  singular 
the  rights  and  appurtenances  thereto  in  anywise  belonging,  and  did  then 
and  there,  by  the  terms  of  his  said  deed,  also  convey  to  said  Briggs 
his  said  water  right;  that  plaintiff  relying  upon  defendant's  said  false 
representation,  and  still  believing  the  same  to  be  true,  fixed  the  selling 
price  of  said  land,  so  sold  and  conveyed  as  aforesaid,  without  any  refer- 
ence whatever  to  the  value  of  the  water  right  located  thereon,  by  reason 
of  which  fact  plaintiff  says  he  received  no  consideration  whatever  for 
his  said  water  right,  to  his  actual  damage  $1,500. 

"10.  Wherefore,  premises  considered,  plaintiff  prays  that  defendant 
be  cited  to  appear  and  answer  this  petition,  and  that  upon  final  trial 
of  this  cause  he  have  judgment  for  his  debt  and  damages,  for  costs  of 
suit,  and  for  general  and  equitable  relief." 

Appellee's  answer  to  the  assignment  of  error  complaining  of  the 
court's  ruling  apparently  proceeds,  in  part  at  least,  upon. the  theory 
that  nothing  can  be  '^supplied  by  inference"  in  aid  of  the  petition.  In 
other  words,  that  the  petition  is  to  be  construed  most  strongly  against 
the  pleader,  and  a  supposititious  case,  together  with  objections  having 
proper  place  in  special  exceptions,  is  set  out  in  appellee's  brief  in 
support  of  the  court's  action.  In  passing  upon  a  general  demurrer, 
however,  the  contrary  rule  of  construction  obtains.  Mr.  Townes  in 
his  book  on  Texas  Pleading,  page  257,  says:  "In  considerrng  a  general 
demurrer,  every  reasonable  intendment  and  meaning  favorable  to  the 
pleader  preparing  the  instrument  will  be  indulged,  and  if  the  words 
used  are  capable  of  any  reasonable  interpretation  sustaining  the  instru- 
ment this  will  be  adopted."  See  also  the  following  cases,  among  many 
that  might  be  cited,  where  the  rule  has  been  applied :  Central  &  Mont- 
gomery Ry.  Co.  V.  Morris,  68  Texas,  59 ;  Wynne  v.  State  Nat.  Bank  of 
Ft.  Worth,  82  Texas,  383 ;  Patterson  v.  Frazer,  9  Texas  Ct.  Rep.,  1005. 

Applying  the  rule  of  construction  quoted  from  Mr.  Townes,  we 
think  the  petition  before  us  states  a  cause  of  action.     It  substantially 
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fendant  at  first  refused  to  bear  any  part  of  said  loss  or  to  settle  upon 
any  other  basis  than  the  full  amount  of  said  guaranty,  but  plaintiff 
continued  to  urge  defendant  and  finally  defendant  was  over  persuaded 
by  said  pl'aintiflf,  and  did  agree  to  release  him  in  part  from  said  guaranty 
and  for  this  purpose  defendant  did  on  or  about  the  14th  day  of  April, 
1904,  make,  executed  and  delivered  to  said  plaintiff  the  note  of  April 
14,  1904,  in  lieu  of  the  note  of  July  20,  1903,  which  had  been  delivered 
on  or  about  the  day  of  its  date,  and  plaintiff  thereupon  cancelled  and 
delivered  to  defendant  said  note  of  July  20,  1903,  endorsed  across  the 
face  thereof  "paid  by  new  note  April  14^  1904,  A.  E.  Dorn,"  but 
defendant  avers  that  said  note  of  July  20,  1903,  had  been  wholly  paid 
and  discharged  as  hereinbefore  set  forth,  and  the  execution  and  delivery 
of  said  new  note  dated  April  14,  1904,  described  in  paragraph  No.  2 
of  plaintiff's  petition,  which  is  one  of  the  notes  herein  sued  on,  was 
wholly  without  consideration  and  is  void,  and  defendant  alleges  that  by 
virtue  of  the  facts  hereinbefore  alleged  he  is  entitled  to  have  the  two 
notes  herein  sued  on  and  the  third  note,  due  bill  or  obligation,  mentioned 
in  the  sixth  paragraph  of  this  answer,  executed  by  defendant  in  favor 
of  plaintiff,  treated  as  wholly  paid  off  and  discharged  by  said  shipments 
of  rice  as  heretofore  set  out,  and  to  have  said  notes  and  obligations  can- 
celled and  surrendered  up  to  him  as  fully  paid  and  discharged;  and 
he  is  further  entitled  to  have  judgment  against  the  plaintiff  for  the 
balance  of  $1,761.05,  the  value  of  said  shipments  of  rice,  computed  at 
the  guaranteed  price  of  $3.25  per  sack,  after  deducting  the  amount  of 
.  said  notes  with  interest  computed  to  said  27th  day  of  September,  1903, 
the  date  on  which  the  last  of  said  three  shipments  of  rice  was  received 
by  said  Bayou  City  Rice  Mills,  and  defendant  is  further  entitled  to 
recover  lawful  interest  of  said  plaintiff  after  said  date  on  said  balance; 
or  if  said  plaintiff  is  unable  to  produce  said  third  note,  due  bill  or 
obligation,  to  be  cancelled  and  surrendered  up  to  this  defendant,  then 
that  the  defendant  ought  to  have  judgment  against  the  plaintiff  for  the 
balance  of  $1,761.05  after  deducting  the  amount  of  said  note  of  May 
28,  1903,  and  said  note  of  July  20,  1903,  with  interest  computed  to 
said  27th  day  of  September,  1903,  and  interest  on  said  balance  at  the 
legal  rate  from  said  last  mentioned  date,  and  defendant  therefore  prays 
for  judgment  accordingly  and  for  all  such  other  relief,  both  legal  and 
equitable  and  both  general  and  special,  as  to  the  court  may  seem  meet 
and  proper." 

To  these  paragraphs  of  the  answer  the  trial  court  sustained  exceptions 
on  the  ground  that  the  counter-claim  therein  set  up  against  plaintiff 
was  for  an  amount  beyond  the  jurisdiction  of  the  court. 

The  cause  was  tried  by  a  jury,  and  a  verdict  and  judgment  rendered 
in  favor  of  plaintiff  for  the  amount  claimed  by  him  with  foreclosure 
of  lien  upon  285  sacks  of  rice  which  had  been  levied  on  under  attach- 
ment. 

Most  of  the  assignments  of  error  contained  in  appellant's  brief  present 
in  different  form  the  one  question  of  whether  the  trial  court  erred  in 
sustaining  the  exceptions  to  defendant's  answer,  before  set  out,  and  it 
is  therefore  unnecessary  to  consider  the  assignments  in  detail. 

We  do  not  think  the  fourth  or  fifth  paragraphs  of  the  answer  should 
be  regarded  as  a  plea  of  set-off  or  counter-claim.     While  the  fourth 
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paragraph  sets  up  a  contract  liability  of  plaintiff  to  the  defendant  no 
recovery  is  sought  thereon,  but  it  is  in  effect  averred  that  plaintiff  had 
agreed  that  his  liability  to  defendant  on  said  contract  should  operate 
as  an  extinction  of  defendant's  indebtedness  to  him,  and  this  agreement 
is  pleaded  as  a  settlement  or  payment  of  plaintiff's  demand.  The  aver- 
ments are  that  the  rice  was  shipped  to  the  Bayou  City  Mills  at  the 
request  of  plaintiff  and  upon  his  guarantee  that  it  would  bring  not  less 
than  $3.25  per  sack,  and  that  plaintiff  agreed  that  the  price  of  said  rice 
should  be  applied  to  the  payment  of  defendant's  indebtedness  to  him 
so  far  as  necessary  to  extinguish  such  indebtedness,  and  that  he  would 
pay  to  the  defendant  the  remainder  of  the  proceeds  of  said  rice. 

We  think,  at  least  as  against  a  general  demurrer,  this  was  a  sufficient 
plea  of  payment.  Allowing  every  intendment  in  favor  of  the  pleader 
the  averments  must  be  construed  to  mean  that  plaintiff  agreed  that  if 
defendant  shipped  the  rice  to  the  Bayou  City  Mills  his  indebtedness  to 
plaintiff  would  thereby  become  extinguished,  and  plaintiff  would  become 
liable  to  defendant  for  the  difference  between  the  proceeds  of  the  sale 
of  the  rice,  at  not  less  than  the  guaranteed  price,  and  the  amount  of 
defendant's  indebtedness.  We  think  these  averments  contain  all  the 
essentials  of  a  plea  of  payment.  It  is  immaterial  that  the  rice  was  not 
delivered  to  plaintiff.  If  he  agreed  that  its  delivery  to  the  mills  would 
be  accepted  by  him  as  a  payment  of  defendant's  indebtedness,  such 
delivery  would  have  that  effect.  If  the  allegations  of  this  plea  are 
true,  it  is  clear  that  plaintiff's  claim  against  defendant  has  been  satisfied, 
and  he  is  not  entitled  to  recover  thereon,  unless  the  agreement  pleaded 
was  subsequently  set  aside,  or  defendant  waived  his  rights  thereunder. 

The  fact  that  the  alleged  value  of  the  rice  delivered  under  the  agree- 
ment exceeded  the  sum  of  $1,000  did  not  defeat  the  jurisdiction  of  the 
court  to  determine  the  question  of  whether  the  agreement  had  been 
made  and  the  rice  delivered  thereunder.  In  such  investigation  the 
court  would  not  have  been  adjudicating  a  claim  beyond  its  jurisdiction, 
since  no  recovery  of  any  amount  was  sought  by  defendant  and  the 
facts  alleged  were  only  set  up  in  bar  of  plaintiff's  right  to  recover. 

The  fifth  paragraph  of  the  answer  repeats  the  facts  set  up  in  the 
fourth,  and  alleges  further  that  the  note  of  date  April  14,  1904,  was 
given  in  lieu  of  another  note  for  like  amount  which  had  been  satisfied 
and  discharged  by  the  agreement  before  alleged,  and  therefore  said  note 
of  April  14,  1904,  was  void  for  want  of  consideration. 

We  think  it  clear  that  neither  of  these  pleas  were  subject  to  the  ex- 
ception which  was  sustained  by  the  trial  court. 

The  sixth  and  seventh  paragraphs  of  the  answer  do  not  seek  to  have 
the  court  adjudicate  a  claim  beyond  its  jurisdiction.  The  only  recovery 
sought  is  for  the  difference  between  plaintiff's  claim  and  the  guaranteed 
price  of  the  rice  shipped  by  defendant  under  his  agreement  with  plain- 
tiff, and  this  difference  is  an  amount  within  the  jurisdiction  of  the 
court. 

There  is  no  attempt  here,  as  in  the  case  of  Williamson  v.  Bodan 
Lumber  Co.,  82  S.  W.  Rep.,  340,  to  have  the  court  adjudicate  a  claim 
for  an  amount  beyond  its  jurisdiction,  and  when  said  claim  has  been 
established  to  offset  a  portion  of  it  against  plaintiff's  demand  and  there- 
by reduce  the  sum  for  which  judgment  is  sought  to  an  amount  within 
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2. — Same — Compress  Eeceipts — Custom  and  Usage. 

The  appellee  advanced  money  to  a  cotton  buyer  to  buy  cotton,  with  the 
agreement  that  appellee  should  hold  the  cotton  as  security  for  the  money  so 
advanced.  The  cotton  was  shipped  from  Godley  to  Cleburne  and  delivered  to 
a  compress  there.  The  bills  of  lading  were  delivered  by  the  buyer  to  appellee. 
The  compress  gave  receipts  to  the  railroad  for  the  cotton.  The  railroad  ex- 
changed these  receipts  with  the  appellee  for  its  bills  of  lading.  It  was  the 
usage  and  custom  of  the  compress  to  consider  the  holder  of  its  receipts  as  the 
owner  of  the  cotton  and  entitled  to  demand  possession  of  same.  Held,  the 
appellee  was  entitled  to  maintain  this  action,  and  to  hold  the  cotton  against 
the  levy  of  an  execution  by  appellant. 

3. — Bills  of  Lading  and  Warehouse  Eeeeipts — Symbols  of  Possession. 

Bills  of  lading  and  warehouse  receipts  are  not  considered  negotiable  in 
the  same  sense  as  bills,  notes,  etc.,  but  are  regarded  as  representatives  of  the 
property  covered  by  them,  and  when  delivered  with  or  without  endorsement, 
in  deference  to  the  agreement  of  the  parties,  are  a  constructive  delivery  of  the 
property. 

Appeal  from  the  District  Court  of  Johnson  County.  Tried  below 
before  Hon.  Nelson  Phillips. 

Davis  &  Davis  and  Odell  &  Phillips,  for  appellant. — The  court  erred 
under  the  facts  in  this  case  in  not  holding  that  the  claimant  had  no 
actual  possession  of  the  cotton  levied  upon  and  not  such  possession  as 
would  authorize  it  to  claim  said  cotton  under  affidavit  and  bond,  and 
to  try  the  right  to  same,  under  the  statute  for  the  trial  of  right  of 
property  to  said  cotton.  Sayles'  Eev.  Stats.,  arts.  5286-8;  Id.,  arts. 
3327-8;  Adoue  v.  Seeligson  &  Co.,  64  Texas,  695;  Osborn  v.  Koenig- 
heim,  57  Texas,  92;  Gill  v.  Frank,  53  Am.  Rep.,  378;  Hallgarten  v. 
Oldham,  46  Am.  Bep.,  433;  Farmers  &  Mechants  Bank  v.  Slayden,  27 
S.  W.  Rep.,  425. 

S,  C,  Padelford,  for  appellee. — Appellee  plead  and  proved  that  there 
existed  a  custom  that  where  cotton  was  stored  with  the  compress  com- 
pany and  such  company  issued  warehouse  receipts  for  the  cotton,  that 
this  receipt  represented  the  title  and  possession  of  the  cotton ;  and  that 
the  holder  of  this  receipt  was  entitled  to  the  possession  and  title  of  said 
cotton,  and  that  the  compress  company  held  such  cotton  for  the  holder 
of  such  warehouse  receipts  and  would  deliver  such  cotton  represented 
by  such  receipts  to  whomsoever  would  present  such  receipts.  This  is 
also  the  general  custom  in  the  State  of  Texas  and  other  Southern  States 
where  cotton  is  raised,  shipped,  compressed,  etc.,  and  is  taken  judicial 
notice  of  bv  the  courts.  Adoue  v.  Seeligson  &  Co.,  54  Texas,  693-609; 
Gibson  v.  Stevens,  8  Howard  U.  S.,  384;  Whitney  v.  Tibbits,  17  Wis., 
369 ;  Elliott  on  Evidence,  vol.  1,  sec.  64,  pp.  71-4 ;  Gregory  v.  Wendell, 
39  Mich.,  337;  Sacaris  v.  Railway  Co.,  61  Am.  Rep.,  737;  Merchants 
Bank  v.  Hibbard,  48  Mich.,  123,  42  Am.  Rep.,  466 ;  Osborn  y.  Koenig- 
heim,  67  Texas,  92-6;  Campbell  &  Clough  v.  Alford,  67  Texas,  159; 
Missouri  Pac.  Ry.  Co.  v.  Heidenheim,  82  Texas,  196. 

RAIXEY,  Chief  Justice. — This  is  an  action  for  the  trial  of  the 
right  of  property.  The  property,  45  bales  of  cotton,  was  levied  on  as 
the  property  of  J.  S.  Witherspoon,  at  the  instance  of  the  National  Bank 
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of  Cleburne.  The  appellee,  the  Citizens  National  Bank  of  Cleburne, 
filed  oath  and  claim  bond  for  the  property  for  which  judgment  was 
rendered  for  appellee,  and  the  National  Bank  of  Cleburne  appeals. 

During  the  fall  and  winter  of  1903-4  W.  S.  Dement,  a  cotton  buyer 
at  Godley,  bought  cotton,  for  the  payment  of  which  he  would  draw 
drafts  on  appellee,  which  advanced  the  purchase  money.  This  cotton 
to  the  extent  of  70  bales  was  shipped  to  Cleburne  and  the  bills  of  lad- 
ing, made  out  part  in  Dementis  name  and  part  in  the  name  of  appellee, 
would  either  be  attached  to  the  drafts,  or  delivered  to  the  appellee  to 
secure  said  money  so  advanced.  When  the  cotton  reached  Cleburne  the 
railroad  company  turned  it  over  to  the  Cleburne  Compress  Company, 
for  which  it  issued  its  receipts  and  delivered  same  to  the  railroad  com- 
pany. The  railroad  then  exchanged  these  receipts  for  the  bills  of  lading 
held  by  appellee.  The  appellee  thereby  came  into  possession  of  the  com- 
press receipts  for  all  the  cotton  so  bought  and  shipped  by  Dement  and 
for  which  appellee  had  paid  the  purchase  price. 

The  receipts  issued  by  the  compress  company,  one  in  the  name  of 
appellee  for  18  bales,  and  the  balance  in  the  name  of  Dement,  were  as 
follows : 

"Cleburne  Compress  Co. 

Cleburne,  Texas,  12.22-'03. 
No.  337. 
"Received  from  the  Gulf,  C.  &  S.  P.  Ry.  Co.  for  the  account  of  the 
Citizens'  National  Bank  at  owners  risk.    This  receipt  must  be  returned 
on  delivery  of  this  cotton,  and  is  non-negotiable.     Not  responsible  for 
loss  or  damage  by  fire,  18  bales  of  cotton  from  Godlev. 

"W.  W.  Murphy,  Sup't.'' 

Murphy  was  the  manager  of  the  compress  company.  This  receipt 
is  a  counterpart  of  those  issued  to  Dement,  except  his  name  was  inserted 
instead  of  appellee's. 

Some  time  after  this,  Pittman,  the  president  of  the  Citizens'  National 
Bank  of  Cleburne,  at  the  request  of  Dement,  sold  this  cotton  to  one  J.  S. 
Witherspoon  for  which  he  executed  his  note  to  appellee  with  Pittman  as 
security  and  Dement's  account  credited  therewith.  The  understanding 
at  the  time  between  Pittman  and  Witherspoon  was  that  the  cotton 
should  remain  pledged  for  the  purchase  money.  The  day  before  the 
levy  of  the  execution  on  the  cotton  the  note  was  surrendered  and  Wither- 
spoon was  debited  on  the  books  of  appellee  with  the  purchase  price  of 
the  cotton.  The  compress  receipts  for  the  cotton  were  held  and  pos- 
sessed by  appellee  as  security  for  the  money  advanced  thereon,  and 
appellee  held  said  receipts  from  the  time  it  exchanged  the  bills  of  lading 
therefor  and  still  possessed  said  receipts  at  the  date  of  trial. 

It  was  the  custom  and  usage  for  the  compress  to  deliver  its  receipts 
to  the  railroad  for  cotton  so  received,  and  the  railroads  would  deliver 
the  receipts  to  the  holders  of  the  bills  of  lading  and  take  up  the  bills 
of  lading,  and  the  holders  of  said  receipts  would  be  the  owners  and 
possessors  of  said  cotton  represented  thereby,  and  upon  presentation  of 
said  receipts  to  the  compress  company  the  cotton  would  be  delivered  to 
the  ones  holding  same,  the  compress  recognizing  the  holders  of  said 
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receipts  as  the  owners  of  the  cotton.  Witherspoon  paid  14  cents  per 
pound  for  the  cotton  which  declined  to  9  cents  at  the  time  of  levy,  and 
to  6  or  7  cents  at  the  date  of  trial. 

At  the  time  of  levy  Witherspoon  had  no  property  in  sight  subject  to 
execution,  unless  the  property  levied  on  should  be  considered  as  his. 

The  right  of  the  appellee  to  test  its  claim  to  the  cotton  by  filing 
claimant's  oath  and  bond  is  questioned  by  the  appellant. 

A  mere  lienholder  is  not  entitled  to  the  remedy  of  the  trial  of  the 
rights  of  property,  but  such  remedy  is  given  to  a  pledgee  of  property, 
provided  the  officer  in  making  the  levy  takes  possession  of  the  property 
to  the  exclusion  of  the  pledgee.  Where,  however,  the  officer  makes 
the  levy  by  giving  the  possessor  of  the  property  notice  as  required  by 
statute,  and  does  not  take  the  property  into  his  possession,  then  such 
remedy  can  not  be  availed  of  by  the  pledgee.  (Osborn  v.  Koenigheim, 
57  Texas,  92.)  The  officer  in  this  case  in  making  the  levy,  took  pos- 
session of  the  cotton  to  the  exclusion  of  the  appellee,  and  if  the  cotton 
was  held  by  appellee  as  a  pledge  at  that  time  then  appellee  was  entitled 
to  file  its  oath  and  bond  and  test  its  right  under  such  proceeding. 

Was  the  property  pledged  to  appellee,  and  was  appellee  in  constructive 
possession  thereof  when  the  levy  was  made?  Appellee  advanced  the 
money  to  Dement  to  pay  for  the  cotton,  it  being  agreed  that  appellee 
should  hold  the  cotton  as  security  for  the  money  advanced  by  it.  When 
the  cotton  was  shipped  to  Cleburne  the  railroad  executed  its  bills  of 
lading  therefor  and  these  bills  of  lading  were  delivered  to  appellee  in 
pursuance  of  said  agreement.  The  appellee,  by  this  dealing,  had  the 
right  to  hold  the  cotton  as  against  all  comers,  until  its  debt  was  paid. 
(Campbell  v.  Alford,  57  Texas,  159.) 

The  railroad  delivered  the  cotton  to  the  Cleburne  Compress  Com- 
pany, which  executed  and  delivered  to  the  railroad  its  receipts  for 
same.  These  receipts  were  exchanged  to  appellee  for  the  bills  of  lading 
held  by  it.  The  status  of  the  property  was  not  changed  by  this  ex- 
change, except  the  compress  became  the  bailee  of  the  cotton  instead  of 
the  railroad.  The  situation  as  between  Dement  and  appellee  remained 
the  same.  But  appellant  claims,  as  the  receipts  issued  by  the  compress 
company  were  non-negotiable  on  their  face,  and  were  not  endorsed  by 
Dement,  that  they  were  not  such  symbols  of  possession  as  gave  appellee 
a  right  to  the  property. 

Bills  of  lading  and  warehouse  receipts  under  the  law  are  not  con- 
sidered negotiable  in  the  sense  that  bills,  notes,  etc.,  are  considered,  but 
are  regarded  as  representatives  of  the  property  covered  by  them,  and 
when  delivered,  with  or  without  endorsement,  in  deference  to  the  agree- 
ment of  parties,  are  a  sufficient  constructive  delivery.  (Campbell  v. 
Alford,  supra;  Adoue  v.  Seeligson,  57  Texas,  695;  Osbom  v.  Koenig- 
heim, supra.) 

The  compress  company  recognizes  the  right  of  appellee  to  the  prop- 
erty for  its  custom  and  usage  was  to  consider  the  holders  of  the  re- 
ceipts as  the  owners  of  the  property  and  entitled  to  demand  same  when 
desired.  Under  this  view  the  appellee  was  entitled  to  this  action, 
iinle?s  by  the  deal  with  Witherspoon,  as  shown  by  the  facts,  appellee 
was  divested  of  the  pledge.  We  are  unable  to  see  that  the  relation  of 
appellee  to  the  property  was  changed  in  any  manner  by  such  deal. 
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Dement  parted  with  his  interest  in  the  cotton  and  Witherspoon  simply 
took  his  position — the  understanding  being  that  the  cotton  should  re- 
main pledged  for  the  purchase  money.  The  receipts  remaining  with 
appellee  and  Witherspoon  agreeing  and  consenting  thereto,  did  not 
altar  appellee's  relations  to  the  property  in  any  sense. 

It  is  urged  that  Witherspoon  executed  a  solvent  note  for  the  cotton 
payable  to  the  appellee  and  this  deal  thereby  settled  the  appellee's 
claim  as  to  the  cotton.  We  consider  it  immaterial  whether  the  note 
executed  by  Witherspoon  was  good  or  not,  if  the  appellee  retained 
possession  of  the  receipts  with  the  understanding  at  the  time  that  the 
cotton  was  to  remain  as  security  for  the  purchase  money. 

Appellee  had  the  right  to  enter  into  an  agreement  with  Witherspoon 
as  to  the  security  it  was  willing  to  accept. 

The  evidence  was  sufficient  to  sustain  appellee's  position  as  to  its 
right  of  recovery  and  the  judgment  is  affirmed. 


Writ  of  error  refused. 


Affirmed. 


Texas  &  Pacific  Railway  Company  v.  F.  M.  Wheeler. 

Decided  February  3,  1906. 

Appeal  From  Jnitlce  to  County  Court — Taxiasr  Costs — ^Article  1438,  Bevised 
Statutes,  Construed. 

On  the  trial  in  the  Justice  Court  plaintiff  requested  that  judgment  be 
rendered  in  his  favor  for  an  amount  less  than  the  amount  sued  for,  and  less 
than  any  of  the  evidence  warranted.  Judgment  was  entered  in  accordance 
with  his  request.  He  thereupon  appealed  to  the  County  Court  and  obtained 
judgment  for  the  full  amount  sued  for.  Held,  on  motion  of  defendant,  plain- 
tiff should  have  been  taxed  with  the  cost  of  the  appeal  from  the  Justice  to  the 
County  Court. 

Appeal  from  the  County  Court  of  Harrison  County.  Tried  below 
before  Hon.  H.  T.  Lyttleton. 

Cary  Ahney,  for  appellant. — The  defendant  having  jBled  its  verified 
motion  to  dismiss  the  appeal  from  the  Justice's  Court,  the  said  motion 
containing  the  following  facts  as  grounds  which  were  admitted  by  the 
plaintiff  to  be  true:  "That  on  the  trial  of  this  cause  in  the  Justice's 
Court,  the  plaintiff's  attorney,  after  introducing  all  of  the  plaintiff's 
evidence,  asked  that  judgment  be  rendered  in  plaintiff's  favor  for  the 
sum  of  $110  and  no  more,  and  although  all  the  evidence  produced  at 
the  said  trial  showed  the  plaintiff's  damage  to  be  more  than  $110,  and 
the  defendant's  attorney  insisted  that  if  judgment  be  rendered  in  plain- 
tiff's favor,  that  such  judgment  be  for  the  full  amount  as  shown  by 
the  evidence.  The  court  granted  the  plaintiff's  said  request,  and  render- 
ed judgment  in  plaintiff's  favor  for  $110,  and  from  this  judgment  the 
plaintiff  appealed  to  the  County  Court."  It  was  error  for  the  court  to 
overrule  this  said  motion  of  the  defendant's. 

The  court  erred  in  refusing  to  hear  evidence  in  support  of  said 
motion. 
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The  court  erred  in  refusing  to  tax  the  costs  which  accrued  by  the 
appeal  to  the  County  Court  against  the  plaintiff.  Cited:  Texas  Port- 
Cement  Co.  V.  Pearl  Lee,  82  S.  W.  Rep.,  1052  (Texas  Supt.  Ct.) ;  Hart 
V.  West,  91  Texas,  187;  Curtis  v.  Cockrel,  9  Texas  Civ.  App.,  55-56; 
Carden  v.  Short,  31  S.  W.  Rep.,  246;  Missouri,  K.  &  T.  Ry.  Co.  v.  Ever, 
70  S.  W.  Rep.,  529;  Over.  v.  Missouri,  K.  &  T.  Ry.,  73  S.  W.  Rep., 
535 ;  North  Texas,  etc.,  Co.  v.  Coleman,  58  S.  W.  Rep.,  1044 ;  Byrd  v. 
Ellis,  35  S.  W.  Rep.,  1071;  Texas  &  Pac.  Ry.  v.  Bighara,  47  S.  W. 
Rep.,  814;  Elliott's  Appellate  Procedure,  sees.  625,  626  and  282,  and 
authorities  there  cited ;  2  Encyclopedia  o£  PL  &  Pr.,  pp.  99  et  seq.,  and 
authorities  there  cited. 

No  briefs  for  appellee  reached  the  Reporter. 

TALBOT,  Associate  Justice. — F.  M.  Wheeler,  appellee,  instituted 
this  suit  in  the  Justice  Court  of  Precinct  No.  3,  of  Harrison  County,  to 
recover  of  appellant,  the  Texas  &  Pacific  Railway  Company,  the  sum 
of  one  hundred  and  eighty  dollars  damages  alleged  to  have  been  sus- 
tained on  account  of  the  killing,  by  one  of  its  locomotives  and  trains, 
of  two  cows  and  the  injury  of  another.  The  case  was  tried  without  a 
jury  and  judgment  rendered  by  the  justice  of  the  peace  in, favor  of 
appellee  for  the  sum  of  $110,  from  which  judgment  appellee  appealed 
to  the  County  Court.  A  trial  was  had  in  the  County  Court  without 
the  intervention  of  a  jury  and  resulted  in  a  judgment  for  appellee 
against  appellant  for  the  sum  of  $180. 

When  the  case  reached  the  County  Court  and  was  called  for  trial, 
appellant,  the  Texas  &  Pacific  Railway  Company,  filed  and  presented 
in  that  court  a  verified  motion  to  dismiss  the  appeal  taken  by  appellee 
from  the  judgment  rendered  in  his  favor  in  the  Justice  Court,  for  the 
reason  and  upon  the  following  grounds,  to  wit:  That  on  the  trial  of 
this  cause  in  the  Justice  Court,  the  plaintiff's  attorney,  after  introduc- 
ing all  of  the  plaintiff's  evidence,  asked  that  judgment  be  rendered  in 
plaintiff's  favor  for  the  sum  of  $110  and  no  more,  and  although  all 
the  evidence  produced  at  the  said  trial  showed  the  plaintiff's  damage 
to  be  more  than  $110,  and  the  defendant's  attorney  insisted  that  if 
judgment  be  rendered  in  plaintiff's  favor  that  such  judgment  be  for 
the  full  amount,  as  shown  by  the  evidence,  the  court  granted  the  plain- 
tiff's said  request  and  rendered  judgment  in  plaintiff's  favor  for  $110. 

All  the  facts  set  up  in  appellant's  motion  to  dismiss  appellee's  appeal 
were,  upon  the  presentation  of  said  motion  in  the  County  Court,  ad- 
mitted by  appellee  Wheeler,  in  open  court,  to  be  true.  This  motion, 
however,  was,  by  the  presiding  judge  in  the  County  Court,  overruled, 
to  which  action  of  the  court  appellant  excepted.  Judgment  being 
rendered  in  the  County  Court  in  favor  of  appellee  for  the  said  sum  of 
$180,  appellant  filed  and  presented  to  the  court  a  motion  in  writing 
praying  that  the  costs  incurred  in  the  County  Court,  and  by  reason  of 
appellee's  appeal  from  the  judgment  rendered  in  his  favor  in  the 
Justice  Court,  be  taxed  against  appellee.  The  grounds  upon  which 
this  motion  was  based  and  the  facts  alleged  therein  are  the  same  in 
substance  as  those  alleged  and  relied  upon  in  appellant's  motion  to  dis- 
miss appellee's  appeal  from  the  Justice  Court,  as  quoted  above.     The 
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court  refused  to  hear  any  proof  in  support  of  appellant's  said  motion 
to  tax  the  costs  of  the  County  Court  against  appellee,  other  than  the 
admission  made  by  appellee  of  the  facts  set  up  in  its  motion  to  dismiss 
the  appeal  and  overruled  the  same.  Prom  the  judgment  of  the  County 
Court  the  railway  company  has  appealed  to  this  court. 

The  errors  assigned  in  this  court  are  in  substance:  (1)  that  the 
court  erred  in  overruling  the  defendant's  motion,  made  in  the  County 
Court,  to  dismiss  the  appeal  taken  by  plaintiff  from  the  judgment  ren- 
dered in  his  favor  in  the  Justice  Court  to  said  County  Court  for  the 
reasons  stated  in  said  motion;  (2)  the  court  erred  in  rendering  judg- 
ment in  plaintiff's  favor  because  the  evidence  showed  that  the  defend- 
ant had  fenced  its  right  of  way  when  plaintiflPs  cows  were  killed  and 
failed  to  show  any  negligence  on  defendant's  part  resulting  in  the  kill- 
ing of  said  cows;  (3)  the  court  erred  in  overruling  the  defendant's 
motion  to  tax  the  costs  of  the  County  Court  against  the  plaintiff  because 
of  the  conduct  of  the  plaintiff  in  inducing  the  justice  of  the  peace  to 
render  a  judgment  in  his  favor  in  the  Justice  Court  for  only  $110, 
when  all  the  evidence  showed  that  he  was  entitled  to  recover  $180,  if 
any  amount,  as  set  forth  in  said  motion.  The  question  involved  in  the 
foregoing  first  and  third  errors  assigned  were  certified  by  this  court 
to  the  Supreme  Court  for  decision.  Disposing  of  the  first,  that  court 
says:  "The  facts  stated  did  not  authorize  the  County  Court  to  dis- 
miss the  fippeal.  Article  1668  of  the  Revised  Statutes  authorizes  any 
party  to  a  judgment  rendered  in  a  Justice  Court  for  a  sum  exceeding 
twenty  dollars,  or  where  the  amount  in  controversy  exceeds  twenty 
dollars,  exclusive  of  costs,  to  appeal  to  the  County  Court.  The  method 
of  perfecting  an  appeal  is  prescribed  by  article  1670  of  the  Bevised 
Statutes,  and  article  1672  declares  the  effect  of  a  compliance  with  the 
law  in  these  words:  ^When  the  (appeal)  bond,  or  the  affidavit  in 
lieu  thereof,  provided  for  in  the  two  preceding  articles,  has  been  filed, 
and  the  previous  requirements  of  this  chapter  have  been  complied  with, 
the  appeal  shall  be  held  to  be  perfected.'  The  appeal  being  perfected, 
the  jurisdiction  of  the  County  Court  attached  to  the  cause  and  the 
judgment  of  the  Justice  Court  was  set  aside  and  annulled.  The  County 
Court  properly  refused  to  dismiss  the  appeal." 

In  answering  the  second  question  the  Supreme  Court  says:  "By 
article  1437,  Bevised  Statutes,  the  plaintiff  was  entitled  to  recover  the 
costs  of  both  courts.  But  article  1438,  Bevised  Statutes,  provides: 
*That  court  may,  for  good  cause,  to  be  stated  on  the  record,  adjudge  the 
costs  otherwise  than  as  provided  in  the  preceding  articles  of  this  chapter.' 
Under  the  last  article  the  County  Court  had  authority  to  charge  the 
costs  of  appeal  in  this  case  to  the  plaintiff,  and  under  the  admitted 
facts,  we  are  of  opinion  that  the  defendant  was,  as  a  matter  of  law, 
entitled  to  that  judgment." 

The  foregoing  answers  of  the  Supreme  Court  dispose  of  the  principal 
questions  presented  by  appellant's  brief.  Appellant  does  not  complain, 
by  any  assignment  of  error  filed  in  this  court,  that  the  County  Court 
erred  in  rendering  a  judgment  in  favor  of  appellee  for  the  sum  of  $180, 
predicated  on  the  fact  that  having  asked  the  Justice  Court  to  enter  a 
judgment  for  him  for  the  sum  of  $110,  he  was  thereby  estopped  to  re- 
cover a  greater  sum  in  the  County  Court.     The  question  involved  in 
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such  a  proposition  not  having  been  raised  in  this  court  by  an  assign- 
ment of  error,  i»  not  presented  for  our  determination. 

The  evidence  was  sufficient  to  authorize  the  County  Court's  finding, 
that  appellee's  cattle  were  injured  and  killed  through  the  negligence  of 
ap])ellant  and  we  would  not  be  warranted  in  disturbing  the  judgment 
rendered  on  that  account.  But  it  follows  from  the  answer  of  the 
Supreme  Court  to  the  second  question  mentioned,  that  the  County 
Court  erred  in  overruling  appellant's  motion  to  tax  the  costs  of  the 
appeal  from  the  Justice  Court  to  the  County  Court  and  the  costs  of 
the  latter  court  against  appellee,  and  in  conformity  with  the  opinion 
of  that  court,  as  above  quoted,  in  which  we  fully  concur,  said  judgment 
will  be  reformed  and  the  costs  of  the  County  Court  here  adjudged 
against  appellee  Wheeler,  and  as  reformed  will  be  aflBrmed,  appellee  to 
pay  the  costs  of  this  appeal. 

Reformed  and  affirmed. 


Tres  Palacios  Rice  &  Irrigation  Company  v,  H.  B.  and  S.  O. 

ElDMAN. 

Decided  February  5,  1906. 

1.— Contract  by  Corporation — ^Agent — ^Pleading. 

Where  the  petition  does  not  disclose  the  name  of  the  agent  of  a  corporation 
by  whom  the  alleged  contract  was  made,  it  is  subject  to  special  exception  on 
that  ground. 

8. — ^Breach  of  Contract  for  Irrigation — Keatnre  of  Damage. 

In  a  suit  for  damages  for  breach  of  contract  for  irrigation  the  measure 
of  damage  is  the  probable  value  of  the  crop  when  matured  less  expense  of 
cultivating,  harvesting,  marketing,  etc. 

8. — Corporation — ^Agent — ^Authority — ^Pleading. 

In  the  absence  of  actual  authority,  either  express  or  necessarily  included 
within  the  general  official  powers  of  an  agent,  a  corporation  can  be  held  only 
by  estoppel.     Estoppel  must  be  pleaded. 

Appeal  from  the  District  Court  of  Matagorda  County.  Tried  below 
before  Hon.  W.  C.  Carpenter,  Special  Judge. 

Lane  &  Higgins,  for  appellant. — A  corporation  can  act  by  its  officers 
and  agents  only,  and  when  a  contract,  alleged  to  have  been  made  by  a 
corporation,  is  sued  upon  without  alleging  the  officer  or  agent  of  the 
corporation  by  whom  the  same  was  made  in  its  behalf,  a  special  ex- 
ception to  the  petition  for  its  failure  to  state  the  name  of  the  officer 
or  agent  of  the  corporation  by  whom  the  contract  is  alleged  to  have 
been  made  should  be  sustained.  Lewis  v.  Hatton,  86  Texas,  533; 
The  Oriental  v.  Barclay,  16  Texas  Civ.  App.,  208. 

Where  the  authority  of  an  agent  to  make  a  contract  is  specially  denied, 
it  is  permissible  for  the  alleged  principal  to  show  the  agent's  lack  of 
authority,  and  if  an  estoppel  against  the  principal  is  relied  upon  to  hold 
him,  it  is  then  incumbent  upon  the  plaintiff  to  plead  and  prove  the 
facts  relied  upon  as  constituting  an  estoppel,  and  the  question  of  estop- 
pel then  heeomes  a  question  of  facts  to  be  passed  upon  by  the  jury. 
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The  court  erred  in  that  portion  of  his  charge  to  the  jury  which  reads 
as  follows:  "If  you  should  answer  said  question  in  the  affirmative, 
then  you  will  inquire  whether  or  not  J.  W.  Roach  was  general  manager 
of  defendant  at  the  time  of  the  alleged  making  of  such  contract,  and 
was  acting  within  the  apparent  scope  of  his  authority  in  so  making  it, 
or  would  a  reasonably  prudent  business  man  be  warranted  in  assuming 
that  he  had  such  authority  as  general  manager  of  the  corporation." 

The  court  erred  in  that  portion  of  his  charge  to  the  jury  which 
x'eads  as  follows:  "If  you  find  in  the  affirmative,  in  answer  to  para- 
graph %^  then  you  will  inquire  whether  or  not  plaintiffs  were  induced 
by  said  contract  to  incur  expense  and  expend  labor  in  planting  land  to 
rice." 

The  principle  enunciated  in  those  portions  of  the  court's  charge  above 
quoted  is  an  estoppel  on  the  part  of  defendant  to  deny  the  authority  of 
Roach  to  make  the  contract  declared  upon  By  the  plaintiffs,  and  plain- 
tiffs, in  order  to  recover  upon  an  estoppel,  must  plead  the  same.  There 
being  no  estoppel  pleaded  by  the  plaintiffs,  it  was  error  for  the  court  to 
submit  to  the  jury  the  issue  of  plaintiffs'  right  to  recover  upon  an  estop- 
pel against  defendant.  Scarborough  v.  Alcorn,  74  Texas,  359;  Rail  v. 
City  Xat.  Bank,  22  S.  W.  Rep.,  865 ;  Stanger  v.  Dorsey,  55  S.  W.  Rep., 
129;  Howe  v.  O'Brien,  45  S.  W.  Rep.,  813;  Mutual  Life  Ins.  Co.  v. 
Collin  County  Bank,  43  S.  W.  Rep.,  831;  Texas  Produce  Co.  v.  Turner, 
27  S.  W.  Rep.,  583;  Pacific  Express  Co.  v.  Herzberg,  42  S.  W.  Rep., 
795 ;  Anderson  v.  Nuckles,  34  S.  W.  Rep.,  185 ;  Henderson  v.  Johnson, 
55  S.  W.  Rep.,  35;  "Cyc,"  vol.  10,  pp.  1067,  924,  925,  938  and  1151. 

Oaines  &  Corbett,  for  appellees. — In  an  action  to  recover  damages 
sustained  by  failure  to  supply  sufficient  water  for  irrigation  as  con- 
tracted, and  consequent  destruction  of  the  crop,  the  measure  of  damages 
is  the  difference  between  the  amount  actually  realized  from  the  crop 
and  the  amount  that  would  have  been  realized  had  sufficient  water 
been  furnished,  less  the  cost  of  raising,  harvesting  and  marketing  the 
same.  Raywood  &  Co.  v.  Langford,  74  S.  W.  Rep.,  929;  Internafional 
&  G.  N.  Ry.  Co.  V.  Pane,  73  Texas,  501. 

The  general  agent  of  the  company  is  virtually  the  corporation  itself. 
Thompson  on  Corporations,  vol.  4,  par.  4849. 

Third  persons  dealing  with  corporations'  agents  are  not  bound  by 
secret  limitations  in  by-laws.  Rathburn  v.  Snow,  10  Law  Rep.  Ann., 
356;  Fay  v.  Noble,  12  Cush.,  1;  Smith  v.  Smith,  62  111.,  493;  2  Mora- 
witz  Priv.  Cor.,  par.  593. 

It  is  fundamental  that  estoppel  must  be  pleaded,  but  the  authority 
of  a  general  manager  being  a  matter  of  judicial  knowledge,  the  sub- 
mission of  the  issue  could  not  be  complained  of  by  the  defendant.  4 
Thompson  on  Corp.,  pp.  4876,  4892;  44  Law  Rep.  Ann.,  632,  note; 
10  Cyc,  924,  925,  929;  12  Law  Rep.  Ann.,  715,  note. 

GILL,  Chief  Justice. — This  suit  was  brought  by  H.  B.  and  S.  0. 
Eidman  to  recover  of  the  appellant  irrigation  company  damages  for 
breach  of  contract  to  furnish  water  for  the  irrigation  of  a  rice  crop 
planted  by  the  Eidmans  in  1903.  A  trial  by  jury  resulted  in  a  verdict 
and  judgment  for  plaintiffs,  and  the  company  prosecuted  this  appeal. 
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THe  plaintiffs'  cause  of  action  as  stated  in  the  petition  is^  in  sub- 
stance, as  follows : 

It  was  averred  that  the  defendant  company  leased  120  acres  of 
irrigable  land  to  plaintiffs  to  be  planted  in  rice  during  the  year  1903. 
That  it  was  a  corporation  organized  for  the  purpose  of  furnishing  water 
for  irrigation,  and  as  such,  on  January  1,  1903,  undertook  and  agreed 
to  furnish  water  to  plaintiffs  at  the  necessary  times  and  in  proper 
quantities  for  the  successful  cultivation  of  ,the  crop.  That  plaintiffs, 
relying  upon  the  contract,  planted  the  land  in  rice  and  it  came  up  to 
a  good  stand,  but  the  company  wholly  failed  to  furnish  the  water  as 
agreed,  and  the  rice  crop  for  that  reason  withered  and  died  and  became 
a  total  loss.  Plaintiffs  prayed  for  the  value  of  the  crop  which  would 
have  been  made  but  for  the  breach  of  the  contract,  less  the  loss  of  cul- 
tivation, harvesting  and  marketing. 

Defendant  filed  a  general  demurrer  and  special  exceptions  which 
were  overruled.  For  answer  it  pleaded  that  in  the  winter  of  1902  and 
1903  it  was  engaged  in  the  construction  of  a  pumping  plant,  canals  and 
laterals  for  the  purpose  of  supplying  water  for  irrigation  purposes,  but 
that  whether  their  works  would  be  completed  in  time  for  operation  in 
1903  was  uncertain,  and  they  refused  to  enter  into  water  contracts  for 
that  year.  That  as  a  matter  of  fact  the  plant  was  not  completed  in 
time,  and  it  specifically  denies  the  execution  of  the  contract  sued  on. 

The  company  further  pleads  that  it  was  informed  otherwise  than 
by  plaintiffs'  pleading  that  plaintiffs  would  undertake  to  show  that 
they  made  the  contract  with  one  J.  W.  Boach  assuming  to  act  for 
the  company.  It  is  expressly  denied  that  Boach  had  authority  to  make 
the  contract  for  the  company. 

It  was  disclosed  upon  the  trial  that  the  plaintiffs  were  seeking  to 
hold  the  company  through  a  contract  asserted  to  have  been  made  by 
Boach  as  general  manager  of  the  company  and  there  was  evidence 
tending  to  show  that  such  a  contract  was  made. 

That  the  rice  was  planted  and  perished  for  want  of  water  was  shown, 
and  evidence  was  adduced  as  to  the  value  of  the  probable  cost  of  market- 
ing, etc. 

There  was  no  evidence  adduced  tending  to  show  that  Boach  had 
actual  authority  to  bind  the  company  by  the  contract  alleged  other  than 
that  he  was  general  manager  of  the  company,  and  the  evidence  offered 
by  defendant  to  show  lack  of  authority  in  him  was  excluded. 

Defendant  makes  two  points  against  the  petition: 

1.  The  failure  to  disclose  the  name  of  the  agent  through  whom  they 
sought  to  hold  the  company  rendered  it  bad,  as  against  the  specifd 
exception. 

2.  The  prayed  for  damages  based  upon  the  value. of  the  probable 
crop  was  demurrable  in  the  absence  of  an  allegation  that  the  crop 
at  the  time  of  its  destruction  had  no  market  value. 

We  incline  to  think  the  first  objection  meritorious.  It  seems  to  us 
it  is  important  for  the  corporation  to  be  apprised  of  the  name  of  the 
agent  through  whom  it  is  sought  to  be  bound,  so  that  it  may  be  able 
to  question  his  authority  and  prepare  to  meet  the  issue  with  proof,  but 
as  the  error  was  cured  by  the  answer,  we  shall  not  notice  it  further. 
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Lyon  &  Gribble  v.  Logan,  68  Texas,  624;  Security  Mortgage  Co.  v. 
Carothers,  32  S.  W.  Bep.,  842. 

The  second  objection  is  without  merit.  It  seems  to  be  settled  that 
the  damages  prayed  for  are  within  the  contemplation  of  the  parties 
in  contracts  of  this  nature,  and  to  confine  the  plaintiffs  either  to  the 
actual  or  market  value  of  the  growing  crop  at  the  date  of  its  destruc- 
tion would  fall  far  short  of  compensation.  (Baywood  Co.  v.  Langford, 
74  S.  W.  Bep.,  929.) 

The  defendant  offered  to  prove  by  J.  W.  Boach  that  he  had  no  au- 
thority to  enter  into  the  alleged  contract  for  the  company.  Certain 
bylaws  of  the  corporation  were  also  offered  wherein  the  authority  to 
make  such  contracts  was  restricted  to  other  oflScers  of  the  concern.  The 
proffered  evidence  was  excluded  on  the  objection  of  the  plaintiffs  and 
defendant  here  complains  of  the  ruling. 

The  assignments  must  be  sustained.  The  suit  was  upon  an  alleged 
contract  made  and  executed  by  the  company  and  could  be  sustained 
only  by  proof  of  a  contract  so  made.  If,  as  contended  by  plaintiffs, 
proof  that  Boach  was  the  general  manager  of  the  concern  established 
the  allegation,  such  proof  was  nevertheless  subject  to  be  rebutted  by 
evidence  of  actual  want  of  authority  on  Boach's  part.  In  the  absence 
of  actual  authority,  either  express  or  necessarily  included  within  the 
general  oflBcial  powers  of  Boach,  the  company  could  be  held  only  by 
estoppel.  In  this  connection  plaintiffs  contend  that  such  authority  was 
necessarily  included  within  the  powers  of  a  general  manager,  and  that 
having  once  established  that  Boach  was  the  general  manager  of  the 
company  all  evidence  of  restrictions  upon  such  power  would  be  im- 
material. 

It  is  doubtless  true  that  certain  officers  of  some  corporations  are 
clothed  with  certain  powers  which  either  by  the  nature  of  their  office 
or  by  long  established  and  universal  custom  are  a  part  of  the  necessary 
incidents  of  the  office.  Instance,  the  cashier  of  a  bank,  or  the  general 
manager  in  actual  charge  of  corporations  such  as  mercantile  concerns. 
In  such  cases  proof  of  the  character  of  the  corporation,  the  office  and 
the  official  act  by  which  the  corporation  is  sought  to  be  bound  (if 
within  the  customary  powers  of  such  officers)  is  sufficient,  at  least  prima 
facie,  to  establish  the  official  act  as  that  of  the  corporation. 

But  a  close  examination  of  the  authorities  will  disclose  that  if  in 
such  cases  there  is  an  actual  absence  of  authority  to  do  the  thing 
charged,  liability  is — as  must  necessarily  be  true  upon  principle — ^predi- 
cated upon  estoppel.     (2  Morawitz  on  Private  Corporations,  par.  593.) 

In  Sparks  v.  Despatch  Transfer  Co.,  12  Law  Bep.  Ann.,  715,  cited 
by  appellant,  the  issue  was  not  whether  the  general  authority  of  the 
president  of  the  concern  had  been  curtailed  so  as  not  to  include  the 
act  complained  of,  but  whether  the  act  came  within  his  general  powers 
as  president,  and  the  case  was  decided,  and  the  company  held  upon 
that  theory. 

We  say  this  is  true  upon  principle,  because  a  case  can  scarcely  be 
imagined  where  the  corporation,  acting  through  its  board  of  directors, 
may  not  limit  or  restrict  the  general  authority  of  any  agent  or  employe, 
and  if  one  having  actual  notice  of  the  restriction  dealt  nevertheless  with 
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the  agenl  the  corporation  would  not  be  bound  however  general   the 
apparent  authority  of  the  agent  might  have  been. 

But  it  is  equally  true  that  where  such  a  restriction  has  been  imposed 
the  company  is  nevertheless  bound  by  estoppel  if  the  one  so  seeking 
to  hold  the  company  avers  and  establishes  its  necessary  elements. 

So  in  this  case,  if  there  was  in  fact  no  authority  on  the  part  of 
Roach  to  execute  the  contract  for  the  company,  but  the  plaintifib  had 
averred  and  shown  that  they  dealt  with  him  innocently,  without  knowl- 
edge of  his  lack  of  power,  and  under  circumstances  which  would  have 
justified  them  in  so  acting,  the  company  would  be  estopped  to  deny 
his  apparent  power. 

The  issues  of  actual  authority  and  the  question  of  estoppel  are  dis- 
tinct and  separate  depending  in  the  very  nature  of  things  upon  different 
facts.  Estoppel  must  be  pleaded.  (Texas  Bank  Co.  v.  Hutchins,  53 
Texas,  68;  Texas  Bank  Co.  v.  Stone,  49  Texas,  15.)  Where,  therefore, 
the  power  of  the  agent  is  denied,  proof  of  lack  of  power  is  necessarily 
admissible  as  a  predicate  to  the  issue  of  estoppel. 

It  follows  that  the  exclusion  of  the  evidence  of  want  of  authority 
in  Roach  was  error,  not  only  for  the  reasons  given,  but  because  if  the 
proffered  evidence  was  true  it  established  a  complete  defense  in  the 
present  state  of  the  pleadings.  The  plaintiffs  predicated  their  right 
to  recover  on  a  contract  executed  by  the  company.  To  the  defendant's 
denial  that  it  was  executed  by  its  authority  plaintiffs  made  no  reply. 
Estoppel  was  not  pleaded  in  any  form  nor  was  the  issue  tried,  and 
plaintiffs  do  not  question  the  rule  that  if  their  right  to  hold  the  com- 
pany rests  upon  estoppel  they  must  plead  the  facts  which  constitute  it. 

Prom  this  it  follows  also  that  the  court  erred  in  submitting  the  issue 
of  estoppel  in  his  charge. 

The  error  in  this  case  is  accentuated  because  there  is  evidence  tend- 
ing to  show  that  at  the  date  of  the  contract  the  company's  plant  had 
not  been  completed,  and  that  it  had  not  actually  engaged  in  the  busi- 
ness for  which  it  was  formed.  That  at  that  date  it  was  impossible  to 
foretell  just  when  they  could  safely  begin,  and  that  Roach  was  only 
general  manager  in  charge  of  the  construction  work.  It  is  also  true 
that  the  sale  and  lease  of  water  rights  is  one  of  the  most  important 
functions  of  such  a  company,  and  that  because  they  may  be  sold  or 
leased  for  long  periods  of  time  such  transactions  may  involve  a  vast 
responsibility  which  the  board  of  directors  might  be  unwilling  to  intrust 
to  any  employe. 

The  plaintiffs  offered  no  evidence  tending  to  establish  what  were  the 
customary  powers  of  a  general  manager  of  an  irrigation  company. 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause  re- , 
manded. 

Reversed  and  remanded. 


ON  MOTION   FOR  REHEARING. 

We  erroneously  stated  in  the  main  opinion  that  the  appellees  rented 
120  acres  of  irrigable  land  from  the  irrigation  company.  The  land  was 
rented  from  private  parties.    We  make  the  correction  at  the  suggestion 
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of  counsel  for  appellees,  though  it  does  not  appear  to  be  material  to  this 
appeal. 

Appellees  reiterate,  with  much  ingenuity  and  apparent  force,  their 
contention  that  evidence  of  Roaches  lack  of  authority  and  that  he  had 
never  been  clothed  with  authority  to  make  water  contracts  was  properly 
excluded.  The  proposition  propounded  is  that  the  general  manager  of 
a  corporation,  such  as  defendant,  had  the  apparent  power  to  make  the 
contract  alleged.  That  this  being  true,  third  parties  in  their  dealings 
with  him  are  not  bound  by  secret  limitations  upon  his  apparent  au- 
thority. From  this  they  deduce  the  rule  that  evidence  of  actual  want 
of  power  in  Boach  was  inadmissible  for  any  purpose. 

The  authorities  hold  without  exception  that  limitations  upon  the  ap- 
parent power  of  an  agent  bind  no  one  who  does  not  know  of  the  re- 
striction and  has  dealt  with  the  agent  to  his  detriment.  (Collins  v. 
Cooper,  65  Texas,  460;  Galveston,  H.  &  8.  A.  Ry.  Co.  v.  Neel,  26  S. 
W.  Rep.,  788;  Bay  City  v.  Sweeney,  81  S.  W.  Rep.,  645;  Mover  v. 
East  Shore  T.  Co.,  25  Law  Rep.  Ann.*,  60  and  note;  1  Am.  &  Eng.Ency. 
of  Law,  994. 

But  it  is  held  with  equal  unanimity  that  one  with  actual  knowledge 
of  restricted  power  or  lack  of  authority  can  not  bind  the  principal  by 
acting  upon  appearances.  (1  Am.  &*  Eng.  Ency.  of  Law,  960-962; 
Hubbard  v.  Ten  Broock,  2  Law  Rep.  Ann.,  823.) 

From  this  it  follows  that  a  principal  may  lawfully  restrict  the  au- 
thority of  the  most  general  agent.  To  the  extent  of  the  restriction  ac- 
tual authority  is  wanting. 

One  seeking  to  hold  another  through  the  acts  of  an  alleged  agent 
must  bind  the  principal  upon  one  of  two  theories.  (1)  By  showing 
actual  authority.  (2)  By  showing  such  facts  as  estop  the  alleged  prin- 
cipal to  deny  the  existence  of  actual  authority.  (1  Am.  &  Eng.  Ency. 
of  Law,  990-992.)  Beside  these  two  there  is  no  rule  upon  which  one 
can  be  held  as  a  principal. 

We  have  already  seen  that  a  principal  may  lawfully  limit  his  agent's 
authority  as  he  chooses.  If,  therefore,  the  facts  disclosed  bind  the 
principal  for  an  act  of  the  agent  done  in  excess  of  his  actual  authority 
he  is  held,  not  because  the  act  is  in  fact  his,  but  because  he  is  estopped 
to  deny  the  apparent  authority  of  the  agent.  We  therefore  adhere  to 
what  was  declared  upon  this  point  in  the  main  opinion.  Where  there 
is  want  of  authority  the  elements  of  estoppel  must  be  present  in  order 
to  bind  one  as  a  principal. 

In  many  adjudicated  cases  involving  the  question  of  agency  the  dis- 
tinction is  not  made  clear  because  not  called  for  in  the  particular  case. 
Thus  in  Houston  &  T.  C.  Ry.  Co.  v.  Hill,  63  Texas,  381,  the  broad  rule 
was  declared  that  secret  limitations  upon  an  apparently  general  power 
is  not  binding  upon  third  persons.  The  same  may  be  said  of  Bay  City 
Irrigation  Co.  v.  Sweeney,  81  S.  W.  Rep.,  547.  Moyer  v.  East  Shore 
Terminal  Co.,  26  Law  Rep.  Ann.,  50,  seems  to  sustain  the  appellees* 
position,  but  a  careful  examination  of  the  opinion  in  that  case  shows 
that  it  really  turned  upon  the  question  as  to  whether  the  employe 
should,  be  held  to  notice  of  a  secret  limitation  of  which  he  was  not 
advised,  and  it  was  properly  held  that  he  was  not.  It  is  true  that  the 
proflFered  evidence  of  the  secret  limitation  was  excluded,  but  it  is  also 
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true  that  it  was  offered  after  admission  that  the  agenf s  authority  was 
the  most  general  and  that  the  party  injuriously  affected  had  no  notice 
of  the  restricting  bylaw.  The  case  is  of  small  value  upon  the  point, 
but  the  note  is  valuable  and  sustains  the  proposition  that  in  the  absence 
of  actual  authority  the  alleged  principal  must  be  held  upon  the  theory 
of  estoppel. 

There  is  no  conflict  between  the  conclusion  we  have  reached  and  the 
opinion  of  the  court  in  Irrigation  Co.  v.  Sweeney,  supra.  We  therefore 
do  not  certify  the  question. 

In  none  of  the  cases  cited  by  appellant  was  the  question  of  pleading 
made. 

There  are  cases  which  hold  that  the  burden  would  be  upon  the  prin- 
cipal to  plead  and  prove  that  one  contracting  with  his  admitted  general 
agent  concerning  matters  coming  clearly  and  necessarily  witUn  his 
general  powers  had  notice  of  secret  restrictions  upon  that  general  power. 
But  this  case  is  distinguishable  from  that  class  of  cases  in  one  important 
particular.  The  plaintiffs  sued  on  a  contract  alleged  to  have  been  made 
by  the  defendant  irrigation  company.  The  company  answered  not  only 
denying  the  execution  of  such  contract,  but  accompanied  the  denial 
with  allegations  to  the  effect  that  at  the  date  of  the  alleged  contract 
it  had  not  entered  upon  the  business  for  which  it  was  incorporated, 
not  having  finished  the  construction  of  its  plant.  That  the  request  of 
plaintiffs  to  enter  into  such  contract  as  the  one  alleged  had  been  re- 
peatedly refused,  the  reason  given  being  that  the  plant  was  not  com- 
plete. These  allegations,  if  true,  fixed  upon  plaintiffs  notice  of  two 
things: 

First.  That  the  company  had  not  then  entered  upon  its  corporate 
purpose  for  the  reasons  given,  but  were  engaged  in  preliminary  work. 

Second.  That  Roach  was  not  general  manager  of  the  work  not  yet 
begun,  and  that  his  powers  were  restricted  to  the  management  of  tiie 
work  then  in  hand. 

The  sufficiency  of  this  answer  as  a  complete  defense  was  not  questioned 
either  by  exception  or  otherwise,  yet  the  defendant  was  not  permitted 
to  adduce  proof  in  its  support.  Testimony  was  admitted  to  the  effect 
that  the  plant  was  not  complete.  That  the  defendant  could  not  foresee 
when  it  would  get  its  machinery,  and  that  the  plaintiffs  had  notice  of 
these  facts,  also  of  the  purpose  of  the  company  to  enter  into  no  absolute 
contracts  on  that  account.  But  the  proffered  proof  that  Roach,  for 
these  or  for  any  reason,  had  no  authority  to  bind  the  company  as  al- 
leged was  excluded  and  the  case  went  to  the  jury  on  the  facts,  as  if 
Roach  had  absolute  authority  to  bind  the  company.  The  exclusion  of 
the  evidence  was  a  holding  to  that  effect.  It  amounted  to  an  assump- 
tion not  only  that  Roach  was  a  general  manager  of  a  concern  already 
actively  engaged  in  making  such  contracts,  but  that  the  company  would 
not  be  permitted  to  question  his  authority.  We  think  the  error  is 
manifest.  The  evidence  should  have  been  admitted  and  the  issue  prop- 
erly submitted  to  the  jury.  We  have  no  occasion  to  comment  on  the 
weight  of  the  evidence. 

For  the  reasons  given  the  motion  is  overruled. 

Ovemded. 

Application  for  writ  of  error  dismissed. 
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B.  E.  Fuller  et  al.  v.  H.  F.  Kaminsky  et  al. 

Decided  February  5,  1906. 

1. — ^Error  Apparent  of  Eecord. 

Where  there  is  an  error  "apparent  of  record"  the  Appellate  Courts  arc 
required  by  statute  to  consider  the  same,  although  not  assigned. 

8. — Contract — Cause  of  Action — ^Pleading — ^ETldenoe. 

Plaintiffs  entered  into  a  contract  with  defendants  to  bore  a  well  at  a 
stipulated  price  per  foot.  The  contract  provided  that  if  the  defendants  should 
from  any  cause  stop  plaintiffs  from  boring  at  any  depth  less  than  the  agreed 
limit,  the  money  earned  should  be  paid.  Before  reaching  the  limit  the  casing 
in  the  well  became  crimped,  and  plaintiffs  abandoned  that  well  and  prepared 
to  bore  in  another  place,  where  they  were  prevented  by  defendants.  Held, 
plaintiffs  were  not  entitled  under  the  contract  to  recover  for  the  work  done 
on  the  abandoned  well.  The  proper  measure  of  damage  would  be  the  loss  of 
profits,  expense  of  preparation,  value  of  lost  time,  etc.,  caused  by  the  breach 
of  the  contract  by  aefendants. 

Appeal  from  the  County  Court  of  Clay  County.  Tried  below  before 
Hon.  S.  A.  Denny. 

B.  E.  Taylor,  for  appellants. 

W.  T,  Allen  and  H.  A.  Allen,  for  appellees. 

CONNER,  Chief  Justice. — Appellees  thus  state  this  ease:  "On 
November  23,  1903,  the  appellees  and  appellants  entered  into  a  con- 
tract by  which  the  appellees  agreed  to  drill  a  well  upon  the  lands  of  the 
appellants  for  the  purpose  of  prospecting  for  oil  to  the  depth  of  600 
feet  if  necessary;  the  appellants  agreed  to  pay  the  appellees  fifty  cents 
per  foot  for  the  first  hundred  feet,  75  cents  per  foot  for  the  second 
hundred  feet,  one  dollar  per  foot  for  the  third  hundred  feet,  and  one 
dollar  and  twenty-five  cents  for  each  foot  below  300  feet.  The  con- 
tract provided  that  if  the  appellants  from  any  cause  should  stop  the 
appellees  at  any  depth  less  than  five  hundred  feet  that  then  the  earned 
money  should  at  once  become  due  and  payable.  The  contract  did  not 
provide  at  what  place  upon  the  appellants'  lands  the  well  should  be 
drilled,  but  when  the  machinery  arrived  one  of  the  appellants,  Mr. 
Puller,  drove  a  stake  down  near  the  line  dividing  the  lands  of  the 
appellants  and  told  the  appellees  that  they  could  drill  the  well  at  any 
point  within  fifteen  or  twenty  feet  either  east  or  west  of  the  stake. 
The  appellees  accepted  this  designation  and  set  the  machinery  and 
commenced  drilling  at  the  point  where  the  stake  was  driven.  The 
appellees  drilled  a  well  at  the  place  agreed  upon  to  a  depth  of  316 
feet  and  the  casing  became*  crimped  and  they  had  to  abandon  this  well 
and  they  moved  the  machine  ten  feet  west  of  the  place  where  the  stake 
was  driven  and  were  going  to  drill  a  well  at  this  point.  They  allege 
in  their  pleadings  that  the  appellants  prohibited  them  from  drilling  a 
well  at  this  place  and  threatened  to  prosecute  them  if  they  did  so. 
The  appellants  denied  this  allegation  and  pleaded  the  appellees  breached 
the  contract  and  abandoned  the  drilling  of  the  well  over  the  protest  of 
the  appellants. 
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"6.  Engel,  one  of  the  appellees,  testified  that  they  drilled  the  well 
to  a  depth  of  316  feet  at  the  point  designated  by  Mr.  Fuller  and  the 
casing  became  crimped  and  they  moved  the  machine  ten  feet  west  of 
where  the  stake  was  driven  and  were  going  to  drill  a  well  at  this  point 
when  Mr.  Fuller  told  him  that  if  he  drilled  there  they  would  not  pay 
them  a  cent  and  that  they  would  sue  them  for  trespassing;  that  he  told 
Mr.  Kaminsky  what  Mr.  Fuller  had  said  and  they  then  moved  the 
machine  to  Oil  City. 

"Otto  Engel,  a  witness  for  plaintiffs,  testified  to  what  was  said  by 
Mr.  Fuller  substantially  the  same  as  6.  Engel. 

"B.  E.  Fuller  denied  that  he  told  them  to  quit  drilling  and  denied 
that  he  told  them  he  would  not  pay  them  if  they  drilled  where  they 
had  set  the  machine,  and  denied  that  he  told  them  he  would  sue  them 
for  trespassing  if  they  drilled  there. 

"This  was  the  only  issue  made  by  the  pleadings  or  evidence,  and  the 
court  clearly  submitted  this  issue  to  the  jury,  instructing  them  that  if 
they  believed 'from  the  evidence  that  the  plaintiffs  were  prevented  from 
drilling  the  well  in  accordance  with  the  terms  of  the  contract  by  the 
defendants  that  they  would  find  for  the  plaintiffs,  but  if  they  abandoned 
the  contract  without  being  prevented  by  the  defendants  they  would  find 
for  the  defendants." 

The  trial  resulted  in  a  verdict  and  judgment  in  appellees'  favor  for 
$237.80,  which  was  evidently  awarded  for  the  well  actually  drilled  at 
the  rate  per  foot  specified  in  the  contract,  after  a  small  item  for  the 
value  of  casing  pleaded  by  appellants  as  an  offset  had  been  deducted. 

We  are  of  the  opinion  that  none  of  the  assignments  presents  error, 
unless  it  is  the  tenth  which  charges  that  the  verdict  and  judgment 
are  contrary  to  and  unsupported  by  the  evidence  in  some  half  dozen 
or  more  particulars  as  set  out  in  appellants'  motion  for  a  new  trial. 
A  majority  of  us  are  inclined  to  sustain  appellees'  objections  to  this 
assignment  as  violative  of  the  rules.  But  we  need  not  determine  this, 
inasmuch  as  we  are  all  agreed  that  without  reference  to  the  assignments 
there  is  error  "apparent  of  record"  which  we  are  required  by  the  statute 
to  notice.  Upon  the  face  of  appellees'  petition  and  by  the  undisputed 
evidence  the  well  actually  drilled  was  abandoned  by  appellees  before 
its  completion  without  fault  of  any  kind  on  appellants'  part.  Appellees, 
therefore,  were  clearly  not  entitled  under  the  terms  of  the  contract 
to  compensation  for  the  work  theretofore  done  in  trying  to  complete 
it.  For  instance,  had  there  been  no  interruption  in  drilling  the  second 
well  can  it  be  contended  with  any  show  of  reason  that  upon  its  com- 
pletion they  would  have  been  entitled  to  recover  therefor  as  specified 
in  the  contract,  and  also  for  what  had  been  done  upon  the  abandoned 
well?  We  think  not.  appellees  having  abandoned  the  first  well,  they 
were  required  to  drill  another  to  obtain  any  benefit  under  the  contract, 
and  this  they  recognized  by  undertaking  to  do  so.  If  appellants  wrong- 
fully prevented  appellees  from  drilling  the  new  well,  as  appellees 
allege,  then  it  may  be  they  would  be  entitled  to  recover  such  damages  as 
would,  according  to  the  usual  course  of  things  arise  from  that  state 
of  facts,  including  perhaps  loss  of  profits,  or  at  least  expense  of  prepara- 
tion, value  of  lost  time,  etc.  Such  evidently  would  be  the  measure  of 
appellees'   damages   had   appellants   wrongfully   prevented   them   from 
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drilling  in  the  first  instance  after  they  had  prepared  to  do  so.  There 
is,  however,  no  evidence  of  any  such  damage,  nor  do  appellees  in  their 
petition,  present  any  such  case.  Nothing  in  the  petition  or  in  the 
contract  pleaded,  imposes  upon  appellants  responsibility  for  the  mis- 
fortune which  seems  to  have  necessitated  an  abandonment  of  the  well 
partially  drilled.  They  have  been  permitted  to  recover  for  drilling  a 
well  they  confessedly  abandoned,  and  that  without  dispute,  is  of  no 
value  in  its  uncompleted  condition. 

We  think  the  recovery  as  permitted  is  without  suj)port,  in  either 
pleading  or  proof,  and  the  judgment  must  therefore  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


H.  Boos  V.  T.  J.  Basham  et  al. 

Decided  Febniar>'  0,  1906. 

CoATeyanoe  of  Community  Land  by  Wife  Alone. 

The  wife,  with  the  authority  and  absent  of  the  husband,  can  make  a  valid 
conveyance  of  community  real  estate,  without  the  husband  joining  in  the  con- 
veyance, th^  title  to  the  land  standing  in  the  wife's  name. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below  before 
Hon.  Chas.  E.  Ashe. 

Spoils  &  Matthews,  for  appellant. — The  deed  from  Mrs.  E.  Kearney, 
a  married  woman,  to  A.  T.  Stewart,  did  not  of  itself  pass  title  to  the 
land  in  controversy,  and  neither  the  record  thereof  nor  knowledge  by 
defendants  that  such  deed  had,  in  fact,  been  made,  put  them  upon 
inquiry  as  to  whether  B.  P.  Kearney  had  authorized  her  to  make  the 
deed.  Thomas  v.  Chance,  11  Texas,  634;  Daniel  v.  Mason,  90  Texas, 
240;  Berry  v.  Wright,  14  Texas,  270;  White  v.  McGregor,  92  Texas, 
559;  Laughlin  v.  Tips,  28  S.  W.  Rep.,  551;  Terry  v.  Cutler,  39  S. 
W.  Bep.,  166;  Stiles  v.  Japhet,  84  Texas,  91. 

Fisher,  Sears  &  Sherwood  and  Stanley  Thompson,  for  appellees. — 
That  the  wife's  conveyance  is  good  when  husband  authorizes  it  actually 
or  by  implication:  Thomas  y.  Chance,  11  Texas,  634;  Fox  v.  Brady, 
20  S.  W.  Rep.,  1024;  Wetzel  v.  Simon,  87  Texas,  413;  Speer  Law 
Married  Women,  sec.  116,  p.  114. 

That  wife  may  act  as  husband's  agent:  1  Am.  and  Eng.  Ency.  of 
Law,  946. 

That  the  deed  being  authorized  is  notice:  Zimpleman  v.  Robb,  63 
Texas,  274. 

GILL,  Chief  Justice. — This  suit,  in  the  form  of  an  action  of  tres- 
pass to  try  title,  was  brought  by  T.  J.  Basham  and  his  co-plaintiffs  to 
recover  of  H.  and  E.  Roos  a  tract  of  land  150  feet  east  and  west  by 
250  feet  north  and  south  out  of  the  Steven  Jackson  league  in  Hardin 
County,  Texas.  The  suit  was  tried  on  change  of  venue  in  the  District 
Court  of  Harris  County  and  resulted  in  a  judgment  for  plaintiffs. 
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The  defendants  answered  by  plea  of  not  guilty  and  prayer  for 
affirmative  relief  against  plaintiffs  and  B.  P.  Kearney  who  intervened 
claiming  a  part  of  the  land.    H.  Boos  has  appealed. 

J.  H.  Thompson  was  the  agreed  common  source.  B.  P.  Kearney  and 
E.  Kearney  were  husband  and  wife  on  December  21,  1895,  on  which 
date  Thompson  conveyed  to  Mrs.  E.  Kearney  the  land  in  controversy 
under  circumstances  which  rendered  it  the  community  property  of 
Kearney  and  wife.  This  deed  was  placed  of  record,  and  the  title  thus 
stood  in  her  name.  B.  P.  and  E.  Kearney  are  still  husband  and  wife. 
On  July  20,  1897,  Mrs.  Kearney,  without  "being  formally  joined  by  her 
husband  and  without  his  name  appearing  in  the  deed,  conveyed  the 
land  to  one  A.  T.  Stewart  in  exchange  for  lands  in  Lampasas,  Texas. 
The  Lampasas  lands  were  duly  conveyed  to  Mrs.  Kearney  by  Stewart, 
the  deed  promptly  placed  of  record,  and  the  lands  have  never  been 
tendered  or  reconveyed  to  Stewart.  Appellee  Basham  connected  him- 
self with  Stewart^s  title  by  mesne  conveyance.  On  June  19,  1903,  he 
conveyed  a  two-thirds  undivided  interest  to  his  co-plaintiffs.  The  deed 
from  Stewart  through  which  Basham  claims  was  to  Cullen  and  was 
dated  September  29,  1897. 

The  defendants  showed  a  complete  chain  of  title  from  Stewart  to 
themselves,  the  first  link  in  their  chain  being  a  deed  from  Stewart  to 
Scarborough  dated  April  3,  1900.  Cullen's  deed  was  of  record  when 
Scarborough  bought.  The  defendants  also  introduced  in  evidence  a 
deed  from  B.  P.  Kearney  and  wife  to  the  Peden  Iron  &  Steel  Company 
of  date  June  22,  1903,  recorded  June  29,  1903,  by  which  was  conveyed 
a  lot  of  95  by  100  feet  out  of  the  land  in  controversy,  the  recited  con- 
sideration being  $1,500.  There  was  no  evidence  tending  to  show  that 
the  Penden  Iron  &  Steel  Company  did  not  know  of  the  deed  from  Mrs. 
Kearney  to  Stewart  or  of  the  facts  relied  upon  to  show  authority  from 
her  husband  to  execute  it.  Nor  was  it  shown,  other  than  by  the  recitals 
in  the  deed,  that  the  company  paid  value. 

On  July  7,  1903,  the  Iron  &  Steel  Company  conveyed  to  H.  Roos  the 
96  by  100  foot  tract  for  a  recited  consideration  of  $1,700.  This  deed 
was  recorded  September  24,  1903. 

On  October  22,  1903,  H.  and  E.  Roos  recovered  judgment  against 
B.  P.  Kearney  and  wife  in  the  District  Court  of  Hardin  County  for 
122  by  150  feet  of  the  land  which  included  the  95  by  100  foot  tract, 
and  Kearney  and  wife  had  judgment  for  the  balance.  The  judgment 
was  by  agreement.  In  March,  1904,  E.  Roos  conveyed  to  H.  Roos  his 
interest  in  the  land  so  recovered.  All  of  these  deeds  contained  warranties 
and  were  duly  and  promptly  recorded. 

It  thus  appears  that  as  to  all  the  land,  except  the  95  by  100  foot 
tract,  appellant  claims  through  Mrs.  Keame3r*s  deed  to  Stewart,  and 
as  to  that  tract  he  claims  through  a  later  deed  from  Kearney  and  wife. 

The  plaintiffs*  right  to  recover  the  95  by  100  foot  tract  depends  on 
whether  the  deed  to  A.  T.  Stewart  executed  by  Mrs.  Kearney  alone  was 
made  under  circumstances  which  passed  the  title.  The  facts  upon  this 
phase  of  the  case  are  as  follows : 

On  July  20,  1897,  B.  P.  Kearney  and  wife  were  living  together  in 
Sour  Lake,  Texas.  They  owned  this  and  other  property  in  Sour  Lake. 
The  property  in  suit  stood  in  her  name.    There  is  evidence  tending  to 
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show  that  they  desired  to  exchange  a  part  of  it  for  property  in  Lampasas, 
Texas,  so  that  they  might  have  interests  at  both  places.  Mrs.  Kearney, 
with  the  knowledge  and  assent  of  her  husband,  made  the  trade  with 
Stewart  and  exchanged  deeds.  N".  G.  Jordan,  a  notary  public,  wrote 
the  two  deeds  at  the  request  of  the  parties  and  took  the  acknowledg- 
ments. He  testified  that  in  preparing  the  deed  from  Mrs.  Kearney  he 
copied  the  deed  from  Thompson  to  her  and  in  that  way  B.  P.  Keame/s 
name  did  not  appear  in  the  body  of  the  instrument.  That  it  was  his 
first  official  act  and  he  supposed  the  deed  would  be  good  if  B.  P.  Kear- 
ney's name  was  signed  and  he  joined  in  its  execution.  That  he  took 
Mrs.  Kearney's  acknowledgment  to  the  deed  at  the  request  of  Kearney. 
The  latter  was  not  in  the  house  when  the  acknowledgment  was  taken 
but  was  aware  of  the  transaction  and  that  his  wife  was  going  to  sign 
the  deed.  Witness  asked  Kearney  if  he  was  going  to  sign  the  deed  and 
he  said  "No.  It  was  not  necessary  as  his  name  was  not  known  in  the 
deed.''  Kearney  also  told  witness  he  was  trading  some  of  his  Sour 
Lake  holdings  for  lands  in  Lampasas.  Witness  heard  him  say  that 
he  was  going  to  make  the  trade.  According  to  this  witness  the 
Stewarts  left  Sour  Lake  about  ten  days  afterwards.  Kearney  and  wife 
deny  the  knowledge  and  assent  of  Kearney  and  also  state  that  Stewart 
left  the  same  day.  Stewart  did  not  testify  in  the  case.  Kearney  con- 
tinued to  pay  taxes  on  the  Sour  Lake  lands  and  did  not  pay  taxes  on 
the  Lampasas  property.  Mrs.  Kearney  still  has  possession  of  the  deed 
from  the  Stewarts.  It  thus  appears  that  there  was  a  sharp  conflict 
upon  the  issue.  In  our  opinion  the  finding  of  the  trial  court  to  the 
effect  that  Kearney  authorized  his  wife  to  make  the  deed  is  supported 
by  the  evidence.  The  assignment  assailing  that  finding  is  therefore  over- 
ruled. 

If  then  the  wife,  with  the  authority  and  assent  of  her  husband,  can 
make  a  valid  conveyance  of  the  community  real  estate  we  need  inquire 
no  further,  for  the  judgment  must  be  affirmed.  The  exact  point  has  been 
decided  in  this  State.  In  Thomas  v.  Chance,  11  Texas,  634,  it  is 
held  that  the  deed  of  a  married  woman  with  the  authority  and  assent 
of  her  husband  conveys  the  title.  And  in  Zimpleman  v.  Bobb,  63 
Texas,  275,  the  court  not  only  upheld  a  deed  of  the  wife,  the  husband 
having  deserted  her,  but  further  held  that  the  record  of  such  a  deed 
was  notice  to  a  subsequent  purchaser  from  the  husband.  On  the  main 
point  is  Berry  v.  Wright,  14  Texas,  274.  The  doctrine  seems  to  be 
well  settled  and  controls  the  disposition  of  this  appeal. 

By  the  sixth  assignment  of  error  plaintiff  complains  of  the  finding 
of  the  trial  court  to  the  effect  that  plaintiff  took  possession  of  the 
property  about  June  25,  1903,  and  prior  to  the  purchase  by  defendants 
from  the  Iron  &  Steel  Company.  This  finding  does  not  appear  to  be 
sustained  by  the  record  as  plaintiff  himself  testified  he  did  not  take 
possession  until  after  the  institution  of  this  suit,  and  we  so  find.  We 
do  not  regard  the  finding,  however,  as  affecting  the  disposition  of  this 
appeal. 

All  the  other  fact  findings  of  the  trial  court  are  supported  by  the 
record  and  we  adopt  them. 

For  the  reasons  given  the  judgment  is  affirmed. 

Affirmed. 
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M.  E.  Trimble  v.  J.  B.  Borrouohs. 

Decided  February  7,  1906. 

1. — Change  of  Venae. 

In  an  action  between  conflicting  claimants  of  the  right  to  purchase  a  tract 
of  school  land  from  the  State,  a  showing,  in  support  of  an  application  for 
change  of  venue,  that  there  existed  in  the  county  so  general  a  belief  that  the 
applicant  was  applying  for  its  purchase  in  collusion  with  and  to  acquire  the 
land  for  certain  persons  not  parties  to  the  suit,  and  so  great  a  prejudice 
against  such  persons,  that /he  could  not  obtain  a  fair  trial,  was  sufficient,  under 
the  third  subdivision  of  article  1271,  Revised  Statutes,  to  authorize  the  change 
of  venue,  a  prejudice  against  the  party's  case  or  title  being  as  effective  as 
against  him  personally. 

8. — Same— Burden  of  Proof. 

The  burden  is  on  the  applicant  for  a  change  of  venue  to  prove  the  facts 

entitling  him  thereto. 

8. — Lease — Canoellation — ^Evidenoe— Charge. 

The  question  whether  a  lease  of  school  land  had  been  either  formally  or 
informally  cancelled  being  one  of  fact  for  the  jury,  the  court  properly  admitted 
a  certificate  of  its  cancellation  by  tlio  Coiiiniissioner,  though  it  was  afterward 
reinstated  by  him,  and  instructed'  the  jury  as  to  the  effect  of  its  treatment  by 
the  Commissioner  and  lessees  as  no  longer  in  force  as  constituting  an  informal 
cancellation. 

4.— Pleading — Desoription  of  Land — ^Date  of  Sale. 

The  allegation,  as  a  mere  matter  of  description  of  the  land  claimed  by 
plaintiff,  of  the  date  of  a  sale  of  it  to  tiim  by  the  State,  did  not  restrict  his 
proof  to  rights  acquired  by  such  sale. 

5.— Name— Middle  Initial. 

A  certificate  from  the  Treasurer  as  to  the  standing  of  a  purchaser  of  school 
land  was  not  rendered  inadmissible  by  a  mistake  in  the  middle  initial  of  the 
purchaser,  where  his  identity  sufficiently  appeared. 

6. — ^Evidence— Archives — Copy  of  Letter. 

A  copy  of  a  letter  from  the  chief  clerk  of  the  Land  Office,  relating  to 
purchase  of  school  land  and  preserved  in  such  office,  is  an  archive  thereof,  and 
a  certified  copy  is  admissible  in  proof  of  it  (Rev.  Stats.,  arts.  2306,  2308,  4218p). 

7. — Verdict — ^Itemizing  Damages. 

Though  plaintifT  in  trespass  to  try  title  claimed  several  distinct  items  of 
damages,  a  general  verdict  for  $100  damages  was  sufficient  where  the  charge 
did  not  direct  them  to  itemize  the  damages. 

8. — School  Land — ^Lease — Sale— Evidence. 

A  lease  of  school  land  was  admissible,  though  plaintiflT  did  not  claim  under 
it,  on  the  issue  of  the  validity  of  defendant's  claim  as  a  purchaser  to  whom 
the  Commissioner  had  awarded  the  land  on  the  assumption  that  the  lease  was 
not  in  force,  whether  it  had  been  cancelled  being  a  questioif  of  fact  upon  the 
evidence. 

9. — Cancellation  of  Lease— Disclaimer  by  Lessee. 

Tlie  record  of  a  suit  in  which  the  lessee  of  school  land  had  disclaimed  any 
interest  therein  was  admissible  on  the  issue  as  to  informal  cancellation  of  such 
lease  by  the  Land  Commissioner  with  assent  of  the  lessee. 

10. — ETidence— Certified  Copy — ^Treasurer's  Office. 

A  notice  from  the  Land  Commissioner  to  the  Treasurer  of  the  cancellation 
of  a  lease  of  school  land  is  not   such  a  record  of  the  latter's  office  a*  can  lie 
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proved  by  a  certified  copy  therefrom.     The  certificate  should,  it  seems,  come 
from  the  Land  Office. 

Appeal  from  the  Difitrict  Court  of  Coke  County.  Tried  below  before 
Hon.  J.  W.  Timmins. 

Wright  &  Wynn,  Brightman  &  Upton  and  E.  Cartledge,  for  appel- 
lant.— The  undisputed  evidence  shows  (a)  that  said  lease  had  been 
canceled  by  A.  J.  Baker,  Commissioner,  on  January  11,  189T,  prior 
either  to  September  29,  1899,  or  September  18,  1901;  (b)  that  said 
cancellation  was  by  mistake,  and  void,  in  that  said  lease  was  not  at 
that  time  in  default  or  in  arrears  as  to  rent  due;  and  (c)  that  on  dis- 
covering the  facts  A.  J.  Baker,  Commissioner,  set  aside  said  cancellation 
and  reinstated  said  lease,  therefore  the  court  should  have  instructed 
the  jury  not  to  consider  said  cancellation  by  A.  J.  Baker,  Commissioner, 
and  to  disregard  same.  Smith  v.  McClain,  74  S.  W.  Eep.,  754 ;  Ander- 
son V.  Terrell,  97  Texas,  74;  Pruitt  v.  Schrivner,  77  S.  W.  Rep.,  976; 
Trevev  v.  Lowrie,  78  S.  W.  Rep.,  20;  Caruthers  v.  Rogan,  96  Texas, 
113;  Stokes  v.  Riley,  68  S.  W.  Rep.,  703;  Trevev  v.  Lowrie,  14  Texas 
Ct.  Rep.,  75. 

The  appellee  in  his  petition  having  alleged  in  effect  that  he  had 
purchased  the  land  in  controversy  from  the  State  on  September  29, 
1899,  should  have  been  restricted  in  his  proof  to  evidence  tending  to 
show  such  a  sale  on  that  date.  Batts'  Civ.  Stats.,  art.  4218s;  Tolleson 
V.  Rogan,  96  Texas,  424 ;  Reed  v.  Rogan,  94  Texas,  181 ;  Acts  Twenty- 
seventh  Legislature,  Reg.  Sess.,  sec.  4,  p.  295;  Martin  v.  Terrell,  97 
Texas,  122. 

The  court  erred  in  admitting  a  certified  copy  from  the  Land  Office 
of  a  letter  of  date  September  18,  1901,  to  M.  E.  Gross,  purporting  to 
be  written  by  Jno.  J.  Terrell,  chief  clerk,  because  the  same  was  not 
the  original,  and  because  the  signature  to  the  same  was  not  proved, 
and  was  not  under  the  seal  of  the  General  Land  Office,  and  because  the 
same  was  a  copy  of  a  copy.  Texas  &  P.  Ry.  Co.  v.  Lynch,  13  Texas 
Ct.  Rep.,  229;  King  v.  Cisco  Compress  Co."  10  Texas '^Ct.  Rep.,  483; 
Thompson  H.  Elec.  Co.  v.  Berg,  10  Texas  (^iv.  App.,  208 ;  Texas  M.  & 
Imp.  Co.  V.  Arkell,  29  S.  W.  Rep.,  816. 

The  appellee  having,  in  addition  to  his  suit  for  the  land  in  contro- 
versy, set  up  damages  generally  in  the  sum  of  $2,500,  and  having  sued 
for  the  further  sum  of  $500  for  the  tearing  down,  removal  and  con- 
version of  fence  consisting  of  posts  and  wire,  by  appellant,  as  well  as 
for  the  reasonable  rental  value  of  said  land,  which  is  alleged  to  be  10 
cents  per  acre  per  month,  and  evidence  being  adduced  on  the  issues 
so  made  and  joined,  the  general  verdict  of  the  jury  assessing  damages 
in  the  sum  of  $100  was  not  sufficient  to  base  a  final  judgment  thereon, 
in  that  all  the  issues  are  not  determined,  the  verdict  being  vague, 
indefinite  and  uncertain.  Beatty  v.  Bulger,  66  S.  W.  Rep.,  895 ;  Moore 
V.  Moore,  67  Texas,  295;  Dodd  v.  Gaines,  82  Texas,  429;  Winder  v. 
Weaver,  37  S.  W.  Rep.,  376;  Cook  v.  Greenberg,  34  S.  W.  Rep.,  690. 

Tf .  C.  Merchant  and  Hill  &  Lee,  for.  appellee. — The  question  of  col- 
lusion in  purchase  not  being  an  issue  that  could  arise,  and  F.  L.  and 
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R.  H.  Harris  not  being  parties  to  the  suit,  prejudice  against  them  could 
not  constitute  a  ground  for  change  of  venue.  Rev.  Stats.,  art.  1271; 
Logan  V.  Curry,  96  Texas,  664;  Dodson  v.  Bunton,  81  Texas,  656. 

The  certificate  of  formal  cancellation  of  the  lease  having  been  made 
and  filed  among  the  papers,  and  notice  thereof  given  the  clerk  of  Coke 
County,  was  a  public  record  relating  to  the  lease,  and  as  such,  admis- 
sible in  evidence.  WTiether  the  facts  warranted  such  cancellation  was  a 
question  of  fact  for  the  jury,  to  be  proved  in  rebuttal.  Rev.  Stats., 
art.  1361;  District  Court  Rule  59;  Stiff  v.  Stevens,  2  Texas  Civ.  App., 
349;  Bush  v.  Kellogg,  34  S.  W.  Rep.,  1056;  Hurd  v.  Texas  Brewing 
Company,  21  Texas  Civ.  App.,  299;  Wheeler  v.  Tyler  S.  E.  Ry.  Co., 
91  Texas,  356. 

Where  the  circumstances  show  that  the  Commissioner  has  treated 
a  lease  as  terminated,  and  made  a  sale  thereunder  to  another  person 
and  the  lessee  has  made  no  objection  thereto  and  paid  no  rentals,  and 
the  power  existed  in  the  Commissioner  to  declare  a  forfeiture  for 
nonpayment  of  the  rents,  his  act  in  making  such  sale  will  constitute  an 
informal  cancellation,  and  a  sale  of  the  land  to  one  authorized  to  pur- 
chase and  who  has  complied  with  the  law  will  vest  the  title.  Rev.  Stats., 
art.  4218f;  sec.  5,  Acts  1901,  p.  292;  West  v.  Terrell,  96  Texas,  557; 
Davis  V.  Tiller,  74  S.  W.  Rep.,  921;  Jones  v.  Wright,  84  S.  W.  Rep., 
1054;  Hood  v.  Pursley,  87  S.  W.  Rep.,  870;  Wilson  v.  Smith,  82  S.  W. 
Rep.,  818;  Hazlewood  v.  Rogan,  95  Texas,  295;  Patterson  v.  Terrell, 
96  Texas,  509;  Steward  v.  Wagley,  68  S.  W.  Rep.,  297;  Harper  v. 
Terrell,  96  Texas,  479;  Nesting  v.  Terrell,  97  Texas,  18;  Weckesser 
V.  Lewis,  79  S.  W.  Rep.,  355;  Ford  v.  Brown,  75  S.  W.  Rep.,  893. 

The  allegation  as  to  the  date  of  sale  is  descriptive  of  the  land,  and 
not  the  pleading  of  appellee's  title.  Edwards  v.  Smith,  71  Texas,  159 ; 
Bums  V.  Goff,  79  Texas,  238;  Lasater  v.  Van  Hook,  77  Texas.  655. 

The  record  shows  that  the  pajTnents  were  made  by  J.  B.  Burroughs, 
and  a  clerical  error  in  the  middle  initial  is  immaterial.  McKay  v. 
Speak,  8  Texas,  376;  Goethal  v.  Reed,  81  S.  W.  Rep.,  592. 

The  letter  being  a  public  record  of  the  Land  OfBce  relating  to  the 
sale  of  the  land,  was  admissible  in  evidence  to  show  the  action  of  that 
department  in  reference  to  the  sale  of  said  land.  Rev.  Stats.,  arts. 
4218p,  2306,  2308;  Stokes  v.  Riley,  68  S.  W.  Rep.,  705;  1  Qreenleaf 
Evidence,  sees.  483,  484,  491,  496. ' 

The  jury  were  not  required  to  itemize  the  damages  in  the  absence 
of  any  charge  to  do  so,  and  having  returned  a  general  verdict  for  plain- 
tiff for  the  land  and  assessed  his  damages  at  $100,  it  was  a  disposition 
of  all  the  issues  in  the  <jase  and  the  judgment  rendered  thereon  is  final 
and  conclusive  of  all  the  issues  litigated.  Rev.  Stats.,  art.  5273 ;  Hend- 
rick  V.  Cannon,  5  Texas,  250;  Pearce  v.  Bell,  21  Texas,  690;  Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  James,  73  Texas,  17;  Heiligman  v.  Rose,  81  Texas, 
223;  Bonner  v.  Green,  6  Texas 'Civ.  App.,  100;  Garrett  v.  Robinson, 
93  Texas,  413;  Stroud  v.  Palmer,  66  Texas,  129;  Kinkier  v.  Junica, 
84  Texas,  116;  Johnson  v.  Richardson,  52  Texas,  496. 

The  Commissioner  of  the  Land  Office  having  acted  upon  appcllee^s 
application  to  purchase,  when  the  power  existed  in  him  to  cancel  said 
lease  for  nonpayment  of  the  rents,  and  made  a  sale  to  him,  he  being 
qualified  to  purchase  and  having  complied  with  the  law,  and  appellant 
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not  being  a  party  to  said  lease  nor  making  any  claim  thereunder,  could 
not  interpose  said  lease  to  defeat  the  title  thus  acquired  by  appellee. 
West  V.  Terrell,  96  Texas,  548;  Jones  v.  Wright,  84  S.  W.  Eep.,  1053; 
Hood  V.  Pursley,  87  S.  W.  Rep.,  870. 

If  the  lease  was  admissible  in  evidence,  appellee  had  the  right  to 
show  in  rebuttal  that  said  Harris,  prior  to  the  formal  cancellation 
thereof,  in  a  suit  brought  by  appellee  against  him  to  recover  the  land, 
had  disclaimed  all  title  in  said  land,  acquiescing  in  the  sale  to  appellee, 
and  that  judgment  had  been  entered  thereon  against  him.  Rev.  Stats., 
art.  1297;  Markham  v.  Carothers,  47  Texas,  27;  Avers  v.  Harris,  77 
Texas,  120;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Robinson,  79  Texas,  609. 

The  notice  being  a  record  of  the  Treasurer's  office,  a  certified  copy 
thereof  was  admissible  in  evidence  as  such.  Rev.  Stats.,  arts.  2306- 
2308  and  4218u. 

EIDSON,  Associate  Justice.-t— This  action  was  brought  in  the 
court  below  by  the  appellee  to  recover  from  appellant  a  certain  section 
of  school  land,  situated  in  Coke  County.  Appellant  in  the  court  below 
presented  a  motion  for  a  change  of  venue  of  this  cause,  based  upon  two 
grounds,  as  follows : 

"1.  There  exists  in  this.  Coke  County,  so  great  a  prejudice  against 
defendant  that  he  can  not  obtain  a  fair  and  impartial  trial. 

"2.  That  the  belief  that  in  making  the  application  for  the  purchase 
of  the  land  in  controversy  from  the  State  by  the  defendant  he  was  act- 
ing in  collusion  with  P.  L.  and  R.  H.  Harris,  for  the  purpose  of  acquir- 
ing said  land  for  said  Harrisses,  is  so  general,  and  there  exists  in  this. 
Coke  County,  so  great  a  prejudice  against  F.  L.  and  R.  H.  Harris  that 
the  defendant  can  not  obtain  a  fair  and  impartial  trial  of  this  case  in 
Coke  County,  Texas.'' 

Appellee  excepted  to  the  second  ground  of  appellant's  said  motion, 
for  the  reason  that  same  was  insufficient  in  law  to  constitute  a  basis 
for  a  diange  of  venue;  and  further  that  the  same  is  insufficient  in  law 
to  permit  defendant  to  urge  the  same  as  a  ground  for  change  of  venue 
in  this,  that  said  F.  L.  and  R.  H.  Harris  are  not  parties  to  this  suit, 
and  no  prejudice  against  them  would  authorize  a  change  of  venue;  and 
because  the  question  of  collusion  in  the  purchase  of  the  land  in  con- 
troversy can  not  be  litigated  in  this  cause,  and  is  not  an  issue  therein. 

The  court  below  sustained  said  exceptions,  and  its  action  in  this 
respect  is  made  the  basis  of  appellant's  first  assignment  of  error.  The 
appellant's  contention  is  that  said  count  was  authorized  by  the  third 
subdivision  of  article  1271,  Revised  Statutes.    That  article  is  as  follows: 

"A  change  of  venue  may  be  granted  in  any  civil  cause  upon  applica- 
tion of  either  party,  supported  by  his  own  affidavit  and  the  affidavit  of 
at  least  three  credible  persons,  residents  of  the  coimty  in  which  the 
suit  is  pending,  for  any  of  the  following  causes: 

"1.  That  there  exists  in  the  county  where  the  suit  is  pending  so 
great  a  prejudice  against  him  that  he  can  not  obtain  a  fair  and  im- 
partial trial. 

"2.  That  there  is  a  combination  against  him  instigated  by  influential 
persons  by  reason  of  which  he  can  not  expect  a  fair  and  impartial 
trial. 
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*'3.  For  other  good  and  sufficient  cause  to  be  determined  bv  the 
court.     (Act  April  7,  1874, -p.  67,  sec.  1;  P.  D.  5885a.)" 

If  it  be  true  that  there  exists  in  Coke  County  such  a  general  belief 
that  appellant  had  sought  to  purchase  the  land  in  controversy  for  F. 
L.  and  B.  H.  Harris,  and  that  there  exists  in  said  county  so  great  a 
prejudice  against  them  that  appellant  could  not  obtain  a  fair  and  im- 
partial trial  of  this  cause,  then  in  our  opinion  such  a  condition  exists 
as  would  entitle  appellant  to  a  change  of  venue.  A  belief  among  the 
qualified  jurors  of  a  county  that  a  purchase  of  land,  or  the  title  to 
land  in  controversy  in  a  suit,  and  under  which  a  party  to  said  suit 
claims  said  land,  was  obtained  by  him  for  persons  against  whom  there 
is  a  great  prejudice,  would,  in  our  opinion,  constitute  prejudice  against 
the  case  of  such  party.  And  if  such  belief  is  of  such  a  character  and  ex- 
tent as  to  prevent  such  party  from  obtaining  a  fair  and  impartial  trial 
of  his  case,  it  would  constitute  good  and  sufficient  cause  for  a  change 
of  venue,  and  would  come  within  the  meaning  of  the  third  subdivision 
of  article  1271,  Revised  Statutes,  above  quoted.  A  prejudice  against 
the  case  of  a  party  to  a  suit  would  be  as  effectual  in  preventing  his 
getting  a  fair  and  impartial  trial  as  a  prejudice  against  him  personally. 
The  effect  and  injury  to  the  party  to  the  suit  would  be  the  same 
whether  the  jury  had  formed  and  entertained  a  prejudice  against  his 
case  or  character  of  title  under  which  he  claimed,  or  against  him  per- 
sonally. We  are  of  opinion  that  the  court  below  erred  in  sustaining 
appellee's  exceptions  to  the  second  count  of  appellant's  motion  for  a 
change  of  venue,  and  in  not  permitting  him  to  introduce  evidence  In 
support  thereof. 

We  do  not  think  the  fact  that  collusion  between  appellant  and  F. 
L.  and  R.  H.  Harris  in  the  purchase  of  the  land  in  controversy  could 
not  be  made  an  issue  in  the  case  affects  the  question,  as  it  would  be 
immaterial  that  such  collusion  would  not  defeat  appellant's  title,  if  the 
belief  that  such  collusion  existed  and  the  prejudice  against  the  said 
Harrisses  were  of  such  a  nature  and  extent  as  to  prevent  appellant 
from  obtaining  a  fair  and  impartial  trial  of  the  case.  Indeed,  the 
belief  in  such  collusion,  although  the  collusion  did  not  in  fact  exist, 
might  be  sufficient  if  of  the  nature  and  extent  to  deprive  appellant  of  a 
fair  and  impartial  trial. 

As  the  case  will  be  reversed  for  the  reasons  above  stated,  it  is  un- 
necessary for  us  to  discuss  appellant's  second  assignment  of  error, 
except  to  say  that  on  an  application  for  a  change  of  venue  the  burden 
is  on  the  applicant  to  prove  the  facts  entitling  him  to  such  change  of 
venue.  (Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Bernard,  57  S.  W.  Rep., 
686.) 

Appellant's  seventh,  ninth  and  tenth  assignments  of  error  are  over- 
ruled. It  being  a  question  of  fact  for  the  determination  of  the  jury 
as  to  whether  the  lease  to  F.  L.  and  R.  H.  Harris  had  been  cancelled 
formally  or  informally,  the  certificate  mentioned  in  the  seventh  assign- 
ment of  error  was  admissible  in  evidence ;  and  the  charges  referred  to  in 
the  ninth  and  tenth  assignments  were  properly  given. 

Appellant's  eleventh  assignment  of  error  complains  of  the  action 
of  the  court  in  refusing  to  give  a  peremptory  instruction  to  the  jury 
to  find  in  his  favor.    This  action  of  the  court  was  not  error^  as  iLere 
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was  sufficient  evidence  to  justify  the  submission  of  the  case  to  the  jury. 
The  allegation  as  to  the  date  of  the  sale  of  the  land  contained  in  ap- 
pellee^B  petition  was  merely  a  matter  of  description  of  the  land,  and 
did  not  restrict  appellee  in  his  proof  of  title  to  that  acquired  under  the 
sale  at  the  date  mentioned. 

Appellant's  fifth  assignment  of  error  is  overruled.  The  mistake  in 
the  middle  initial  of  appellee  contained  in  the  Treasurer's  certificate 
was  immaterial,  especially  in  view  of  the  evidence  in  the  record  showing 
that  J.  B.  Burroughs,  and  not  J.  \V.  Burroughs,  made  the  applications 
for  purchase  and  the  obligations  thereunder  and  payments  in  accord- 
ance therewith. 

There  was  no  error  in  the  admission  of  the  copy  of  the  letter  men- 
tioned in  appellant's  sixth  assignment  of  error.  It  appears  to  be  a 
certified  copy  of  a  record  or  archive  of  the  General  Land  Office.  (Arts. 
4218p^  2306,  2308,  Bev.  Stats.;  Stokes  v.  Riley,  68  S.  W.  Rep.,  705.) 

Appellant's  seventeenth  and  eighteenth  assignments  of  error  are 
overruled.  The  verdict  of  the  jury,  in  view  of  the  pleadings,  was 
sufficient,  especially  in  the  absence  of  a  charge  requiring  them  to  itemize 
the  damages  found.  (Heiligman  v.  Rose,  81  Texas,  222;  Bonner  v. 
Green,  6  Texas  Civ.  App.,  100.) 

For  the  reasons  already  stated,  appellant's  nineteenth  assignment  of 
error  is  overruled.  In  view  of  what  has  already  been  stated,  it  is  not 
necessary  for  us  to  consider  appellant's  sixteenth  assignment  of  error. 

Appellee's  first  cross  assignment  of  error  is  overruled.  In  our 
opinion,  the  lease  mentioned  in  this  assignment  was  admissible  in  evi- 
dence, to  be  considered  by  the  jury  in  connection  with  all  the  other 
evidence  adduced  on  the  issue  as  to  whether  said  lease  was  in  force 
at  the  date  of  the  award  of  the  land  to  appellee,  or  had  been  cancelled. 
(West  V.  Terrell,  96  Texas,  548.) 

We  are  of  opinion  that  the  court  below  erred  in  not  admitting  in 
evidence  the  proceedings  had  in  cause  No.  326,  in  the  District  Court  of 
Coke  County,  entitled  J.  B.  Burroughs  v.  F.  L.  Harris  et  al.,  as  stated 
in  appellee's  second  cross  assignment  of  error.  And  also  the  proceed- 
ings in  cause  No.  329,  entitled  J.  B  Burroughs  v.  M.  E.  Trimble,  in 
the  District  Court  of  Coke  County,  and  the  deed  and  testimony  of  the 
witnesses,  as  stated  in  appellee's  third  cross  assignment  of  error.  This 
testimony  was  material  and  admissible  in  connection  with  other  testi- 
mony upon  the  issue  as  to  whether  there  had  been  an  informal  can- 
cellation of  the  lease  at  the  time  the  land  in  controversy  was  awarded 
to  appellee. 

Appellee's  fourth  cross  assignment  of  error  complains  of  the  action 
of  the  court  below  in  refusing  to  admit  in  evidence  the  certified  copy 
of  the  notice  from  the  Commissioner  of  the  Land  Office  to  the  State 
Treasurer  of  the  cancellation  of  lease  No.  11252.  It  appears  from  the 
record  that  the  court  below  excluded  this  instrument  upon  objections 
by  appellant  that  it  was  a  certified  copy  from  the  State  Treasurer's 
office,  and  not  the  original,  and  the  signature  thereto  had  not  been 
passed  upon.  We  do  not  think  this  letter  such  a  document  as,  under  the 
law,  when  filed  in  the  office  of  the  Treasurer  became  a  record  of  that 
office.  In  the  absence  of  some  statutory  provision  to  that  effect,  cor- 
respondence between  the  Commissioner  of  the  General  Land  Office  and 
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the  State  Treasurer  would  not  be  a  record  of  the  office  of  the  latter. 
No  such  statutory  provision  has  been  cited,  and  we  have  been  unable 
to  find  any.  In  our  opinion,  the  copy  of  such  letter  retained  by  the 
Commissioner  of  the  General  Land  Office  in  his  office  would  be  a  record 
of  that  office,  and  appellee  could  procure  from  the  Commissioner  of  the 
General  Land  Office  a  certified  copy  of  same,  which,  in  our  opinion, 
would  be  competent  evidence.  (Art.  4218u,  Rev.  Stats.,  4218v.  Id., 
and  4218p,  Id.) 

For  the  error  pointed  out,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Southwestern  Telephone  &   Telegraph   Company  v.  Jasper  G. 

James. 

Decided  February  7,  1906. 

1. — Judgment — ^Demurrer — ^Kecord. 

Error  overruling  special  exceptions  to  plaintiff's  supplemental  petition  can 
not  be  considered  upon  a  record  which  shows  only  the  overruling  of  exceptions 
to  the  petition,  and  that  special  exceptions  were  filed  to  both  the  original  and 
the  supplemental  petitions. 

2. — Judgment — ^Notwithstanding  Verdict. 

The  practice  of  rendering  judgment  non  obstante  veredicto  is  not  recog- 
nized in  Texas,  the  authority  of  the  court  being  confined  to  directing  verdict 
in  proper  cases,  to  setting  it  aside  if  unwarranted,  or  withdrawing  the  case  from 
the  jury. 

8. — Damages — Settlement — ^Frand — ^Promise  of  Employment. 

A  contract  settling  plaintiff's  claim  for  damages  received  while  in  de- 
fendant's employ  can  not  be  set  aside  as  being  obtained  by  fraud  in  promising 
plaintiff  life  employment  with  no  intention  of  keeping  such  promise,  where 
there  is  no  evidence  that  it  was  not  thereafter  kept. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below 
before  Hon.  George  Calhoun. 

Gregory  &  Baits  and  Oeo.  8.  Wright,  for  appellant. — The  court  erred 
in  refusing  to  render  judgment  herein  in  defendant's  favor  non  obstante 
veredicto  because  the  cause  of  action,  in  case  there  was  any  cause  of 
action  whatever  against  defendant,  was  one  for  breach  of  contract  and 
not  for  damages.  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Minter,  85  S.  W.  Rep., 
477;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Harriett,  80  Texas,  81. 

In  order  to  set  aside  the* release  oflFcred  in  evidence  by  the  defendant 
the  plaintiff  must  show  that  defendant  made  the  promise  for  a  life-time 
job,  that  the  promise  was  made  in  bad  faith  at  the  time,  with  the  pur- 
pose of  cheating  and  defrauding  the  plaintiff,  and  that  the  defendant 
has  failed  and  refused  to  fulfill  said  promise.  Chicago  T.  &  M.  C.  Ry. 
V.  Titterington,  84  Texas,  218;  Rapid  Trans.  R.  Co.  v.  Smith,  98 
Texas,  653;  Gulf,  C.  &  S.  R  Ry.  Co.  v.  Minter,  85  S.  W.  Rep.,  477. 

Dickens  &  Cupp,  for  appellee. — The  court  did  not  err  in  not  render- 
ing judgment,  non  obstante  veredicto,  because  the  question  of  fraud 
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was  raised  in  both  the  pleadings  and  testimony  of  the  plaintiff^  and 
such  question  is  for  the  jury,  and  the  court  had  no  authority  to  render 
judgment  non  obstante  veredicto.  Prude  v.  Campbell,  86  Texas,  9; 
Brin  v.  McGregor,  64  S.  W.  Rep.,  78. 

PISHES,  Chief  Justice. — The  appellee  sued  the  appellant  for 
damages  resulting  from  a  fall  from  a  telephone  pole,  which  fall  was 
caused  by  the  negligence  of  the  appellant.  Appellee  at  the  time  was 
in  the  employ  of  the  appellant. 

Among  other  defenses  pleaded,  the  appellant  set  up  a  release  signed 
by  appellee  as  a  satisfaction  in  full  for  all  claims  for  damages  he  had 
sustained.  The  appellee,  by  supplemental  petition,  attacked  this  re- 
lease upon  several  grounds.  Verdict  and  judgment  were  in  appellee's 
favor  for  $267.50. 

Appellant's  first  assignment  of  error  is  to  the  effect  that  the  court 
erred  in  overruling  defendant's  first  special  exception  to  plaintiff's 
first  supplemental  petition.  Defendant's  answer  also  contained  special 
exceptions  addressed  to  plaintiff's  first  amended  petition.  The  judg- 
ment merely  shows  that  defendant's  general  demurrer  and  special  ex- 
ception to  plaintiff's  petition  were  considered,  and  were  overruled  by 
the  court.  There  is  nothing  in  the  record  indicating  that  the  special 
exception  to  plaintiff's  first  supplemental  petition  was  called  to  the 
attention  of  the  trial  court,  and  that  it  was  overruled. 

There  are  several  assignments  of  error  in  the  record  in  which  it  is 
claimed  that  the  court  erred  in  not  rendering  judgment  in  defendant's 
favor  non  obstante  veredicto.  These  assignments  are  overruled.  As  we 
have  previously  held,  the  rule  of  non  obstante  veredicto  is,  in  the  prac- 
tice in  this  State,  at  least  so  far  as  its  enforcement  by  this  court  is 
concerned,  obsolete.  A  trial  court  has  the  power,  in  a  proper  case,  to 
direct  the  jury  to  return  a  certain  verdict ;  but  if  a  case  is  submitted  to 
a  jury,  and  a  verdict  is  returned,  the  court  has  not  the  authority  to  enter 
a  judgment  contrary  to  the  verdict.  It  has  the  power  to  set  aside  the 
verdict  and  grant  a  new  trial ;  and  it  may  possibly,  in  certain  instances, 
have  fhe  authority  to  discharge  a  jury  and  withdraw  the  case  from  their 
consideration  and  render  judgment;  or,  as  before  said,  direct  and  in- 
struct the  jury  as  to  the  character  of  verdict  to  be  returned. 

But  the  assignment  of  error  contained  in  the  record,  to  the  effect 
that  the  court  erred  in  not  setting  aside  the  verdict  and  granting  the 
defendant  a  new  trial,  is  well  taken.  The  release  or  contract  of  settle- 
ment executed  by  the  appellee  is  an  impediment  in  the  way  of  his  re- 
covery, unless  some  legal  or  equitable  grounds  are  alleged  and  proven 
that  would  avoid  its  operation  and  effect.  While  the  supplemental  peti- 
tion inferentially  attacks  the  release  on  several  grounds,  the  only  ground 
submitted  by  the  charge  as  a  basis  for  its  avoidance  is  stated  as  follows : 

"Plaintiff  by  supplemental  petition  in  answer  to  defendant's  pleas 
set  out  in  defendant's  answer,  pleads  that  the  said  instrument  pleaded 
by  defendant  was  obtained  by  fraud  in  this,  that  at  the  time  it  was 
executed,  the  agent  of  the  company  who  secured  the  same,  represented 
to  plaintiff  that  defendant  would  give  plaintiff  a  good  and  steady  job 
during  all  of  his  natural  life,  and  that  said  representations  were  not 
Vol.  XLI.  Civil— 36. 
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true,  but  false,  and  that  the  agent  of  defendant  knew  that  they  were  not 
true  but  false  at  the  time  he  made  them,  but  the  plaintiff  believed  said 
statements  to  be  true,  and  was  thereby  induced  to  sign  said  instrument. 
.  .  .  The  burden  of  proof  in  this  case  is  upon  the  plaintiff  to  prove 
by  a  preponderance  of  the  testimony  that  defendant  has  been  guilty 
of  the  negligence  alleged  by  him;  and  further,  that  at  the  time  he 
executed  the  release  offered  in  evidence  in  this  case,  the  agent  of  the 
company  who  procured  the  same,  promised,  in  consideration  of  its  exe- 
cution, the  defendant  company  would  give  him  a  job  for  life,  and  that 
said  promise,  if  any  promise  there  was,  was  not  made  in  good  faith,  but 
was  a  false  pretense  to  induce  plaintiff  to  execute  said  release,  and  all 
other  facts  necessary  to  be  proved  to  entitle  plaintiff  to  recover/'  Then 
subdivision  3  of  the  charge  proceeds  to  submit  the  question  to  the  jury 
that  if  they  believe  from  the  preponderance  of  the  evidence  that  the 
agent  made  the  promise  to  plaintiff  that  he  would  have  a  good  and 
steady  job  for  life,  and  that  plaintiff  believed  the  promise,  and  the 
agent  at  the  time  he  made  it  had  no  intention  to  keep  it,  but  it  was 
falsely  and  fraudulently  made  for  the  purpose  of  inducing  the  plaintiff 
to  execute  the  release,  then,  substantially,  to  find  in  favor  of  the  plain- 
tiff on  this  branch  of  the  case.  The  burden  is  upon  the  plaintiff  to 
establish  the  facts,  as  submitted  by  the  charge,  before  he  would  be 
entitled  to  disturb  and  question  the  release.  The  principal  fact  to  be 
established  is  that  the  promise  was  made  by  appellant's  agent,  and  that 
at  the  time  he  had  no  intention  of  performing  the  promise,  and  that 
it  was  falsely  made  with  the  view  and  purpose  of  obtaining  the  execution 
of  the  release. 

We  have  read  the  record  closely  and  have  not  been  able. to  discover 
any  fact  that  would  justify  the  conclusion  that  the  appellant  has  not,  at 
all  times,  been  ready  and  willing  to  keep  and  observe  the  promise.  And, 
so  far  as  it  is  shown  by  the  evidence,  it  can  not  be  ascertained  but  what 
at  the  time  of  the  trial  of  the  case  in  the  court  below,  the  appellee  was 
still  in  the  service  and  employ  of  the  appellant.  It  does  not  appear 
that  he  has  ever  made  any  demands  for  employment  and  that  it  has 
been  refused  him. 

Of  course,  it  is  true,  a  case  might  be  imagined  in  which  the  falsity 
of  a  promise,  and  the  purpose  and  intention  not  to  keep  and  observe  it 
at  the  time  it  was  made,  might  be  ascertained  independent  of  subsequent 
developments  that  might  follow.  The  gist  of  the  plaintiff's  case,  bo 
far  as  submitted  in  the  charge  of  the  trial  court,  is  predicated  upon  the 
proposition  that  the  promise  was  falsely  made.  Now,  if  it  is  true  that 
plaintiff  is  still  in  the  employment  of  the  appellant,  or  the  appellant 
has,  without  imposing  any  unusual  restrictions,  expressed  a  desire  and 
willingness  that  he  should  continue  in  its  employment,  and  has  offered 
and  still  offers  to  comply  with  the  promise  made  by  its  agent,  it  is 
difficult  to  see  what  ground  of  complaint  the  appellee  would  have. 
Such  a  state  of  facts  would  be  almost  conclusive  evidence  to  the  effect 
that  the  promise  was  not  intentionally  falsely  made.  There  was  no 
issue  submitted  suggesting  the  idea  that  the  promise  should  be  contained 
in  the  written  instrument,  and  that  either  through  mistake  or  fraud 
it  was  not  so  inserted.  Nor  was  there  a  submission  of  any  other  question 
that  might  be  suggestively  raised  in  appellee's  supplemental  petition; 
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but  the  whole  contest  by  the  charge  of  the  court  is  narrowed  to  the 
question  whether  the  promise  to  furnish  employment  was  made  with 
the  intention  that  it  would  not  be  kept.  Viewing  the  evidence  in  rela- 
tion to  this  issue,  it  is  not  sufficient  to  sustain  the  judgment. 

For  the  reasons  stated,   the  judgment  is   reversed  and   the  cause 
remanded. 

Reversed  and  remanded. 


R  F.  CoLLixs  V.  Henry  L.  Chipman. 

Decided  February  7,  1906. 

1. — ^Frand — ^Latitude  in  Proof. 

It  is  usually  impossible  to  prove  fraud  by  direct  and  positive  evidence,  and 
for  this  reason  a  large  latitude  is  permitted  in  the  admission  of  evidence  on 
such  an  issue. 

2. — ^Kepresentations  as  to  Future  Proflts — ^When  Competent. 

A  statement  that  a  purchase  of  property  'is  a  splendid  investment,'*  made 
at  the  same  time  and  in  connection  with  representations  as  to  conditions  from 
which,  if  true,  would  necessarily  follow  the  conclusion  expressed  by  such  state- 
ment, can  not,  if  erroneously  admitted  in  evidence,  be  prejudicial. 

8. — Conolnsion  of  Witness — When  Competent. 

The  testimony  of  a  witness,  who  had  been  bookkeeper,  secretary  and  treas- 
urer of  defendant  company,  that  during  a  certain  period  of  time  the  earnings 
of  defendant  were  not  sufficient  to  pay  a  certain  debt,  was  competent  and 
relevant.  Also,  that  in  the  opinion  of  the  witness  it  would  take  all  of  defend- 
ant's assets  to  pay  its  debts. 

4. — ^Hypothetical  Question — ^When  Permissible. 

It  is  not  essential  that  the  hypothetical  facts,  upon  which  an  expert  bases 
his  opinion  or  conclusion,  should  be  uncontroverted ;  it  is  enough  that  there 
is  evidence  from  which  the  jury  may  find  the  existence  of  the  facts  supposed. 

5. — ^Improper  Arir^ment  to  Jury — ^When  not  Ground  for  Reversal. 

By  special  charges  the  jury  were  instructed  to  disregard  the  language 
complained  of.  Assuming  that  the  remarks  in  question  were  unauthoriz^  by 
the  evidence,  it  must  be  presumed  in  favor  of  the  judgment  that  they  were, 
in  obedience  to  the  instructions,  disregarded  by  the  jury  and  in  no  way  affected 
the  verdict. 

6. — Not  Necessary  to  Prove  Immaterial  Allegations — Knowledge  that  Repre- 
sentation Inducing  Purchase  is  TTntrue— Not  Xaterial — ^When. 
The  rule  is  general  that,  except  as  to  allegations  of  essential  description, 
'whatever  the  pleader  may  allege  as  cause  of  action  or  ground  of  defense,  it  is 
only  neccjisary  to  prove  such  allegations  as  are  necessary  to  constitute  a  cause 
of  action  or  establish  a  defense.  If  a  statement  of  fact  actually  untrue  is 
made  by  a  person  who  honestly  believes  it  to  be  true,  but  under  such  circum- 
stances that  the  duty  of  knowing  the  truth  rests  upon  him,  which,  if  fulfilled, 
would  have  prevented  him  from  making  the  statement,  such  representation 
may  be  fraudulent  in  equity,  and  the  person  answerable  for  such  fraud. 

Appeal  from  the  District  Court  of  Bexar  County.    Tried  below  before 
Hon.  Edward  Dwyer. 

Terrell,  Hopleins  &   Terrell,  for  appellant. — The  sale  of  the  stock 
by  appellant  to  appellee  having  occurred  more  than  three  years  previous 
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to  the  matters  testified  about  as  shown  by  the  bills  of  exception  and 
assignments,  and  the  same  being  unauthorized  by  the  pleadings  in  the 
case,  the  evidence  was  immaterial  and  irrelevant  and  prejudicial,  for 
the  reason  that  when  appellee  purchased  the  stock  he  took  his  risk  like 
any  other  stockholder  to  win  or  lose,  and  the  fact  that  it  depreciated  in 
value  after  his  purchase  not  being  an  issue  under  the  pleadings,  said 
testimony  was  vital  error.  American  Cotton  Co.  v.  Collier,  69  S.  W. 
Rep.,  1021. 

The  court  erred  in  permitting  the  plaintiff  to  testify  as  follows: 
^T.  P.  Collins  told  me  repeatedly  before  the  fourth  day  of 
January,  1902,  that  the  stock  of  the  F.  F.  Collins  Manufacturing 
Company  was  a  splendid  investment.  Mr.  Collins  also  told  me 
that  he  did  not  care  very  much  about  selling  the  stock,  but  that 
as  he  had  an  opportunity  to  erect  a  building  on  the  property  on  Houston 
Street,  then  owned  by  him,  and  he  concluded  that  if  he  sold  the  stock, 
he  would  use  the  money  by  improving  the  property.  Both  W.  B.  Mc- 
Millan and  Frank  Grigg  urged  upon  me  the  desirability  of  this  stock 
in  the  F.  F.  Collins  Manufacturing  Company  as  a  good  investment,  etc." 
And  that  said  testimony  so  elicited  from  said  witness  aforesaid  was  in- 
admissible, insofar  as  such  interrogatory  elicited  from  the  witness  the 
prospective  profits  of  the  corporation,  and  which  seeks  to  state  the 
opinion  and  conclusion  as  to  the  character  of  the  investment,  in  that,  in 
a  business  way,  no  man  could  determine  what  the  prospective  profits 
would  be,  and  because  such  testimony  is  a  conclusion,  stating  the  char- 
acter of  investment.  "That  it  was  a  splendid  investment,"  are  the 
words  used,  is  a  conclusion  of  the  witness  and  seeks  to  show  earnings 
anticipated;  and  because  such  testimony  is  not  authorized  by  the  plead- 
ings in  the  case,  and  tended  to  and  did  prejudice  defendant's  cause 
before  the  jury.  American  Cotton  Co.  v.  Collier,  69  S.  W.  Rep.,  1021 ; 
Johnson  v.  Martin,  81  Texas,  18. 

The  court  erred  in  permitting  the  plaintiff  to  prove  by  the  witness, 
W.  C.  Price,  by  deposition,  the  following  interrogatory  and  answer, 
to  wit: 

"28th  Cross  Int.  As  a  matter  of  fact,  is  it  not  true  that  during  the 
whole  of  the  time  you  were  connected  with  the  F.  F.  Collins  Manufactur- 
ing Company,  its  earnings  were  not  sufficient  to  pay  off  the  debt  due  to 
F.  F.  Collins,  as  a  part  of  the  purchase  money  for  the  plant  where  the 
business  was  transacted?" 

"To  the  28th  Cross  int.  he  answers:  "Yes."  Because  the  same 
sought  to  elicit  the  opinion  and  conclusion  of  the  witness,  in  that  it 
involved  a  general  proposition  of  being  able  to  pay  a  certain  item  of  in- 
debtedness, and  because  there  was  no  proof  to  show  that  the  witness 
had  sufficient  knowledge  of  the  facts  to  know.  He  simply  states  his 
conclusion  about  it;  and  in  addition  thereto,  it  does  not  tend  to  prove 
the  market  value  of  the  stock  when  it  was  purchased  by  Chipman  from 
Collins  on  the  date  of  the  purchase,  or  the  value  of  the  property  previous 
to  that  date.  It  being  well  decided  that  the  only  proof  of  the  value  of 
the  stock  is  at  the  time  of  the  purchase  and  the  dividends  declared,  upon 
which  this  suit  was  based,  and  the  allegations  in  the  petition,  and  there 
being  no  allegations  in  the  pleadings  to  authorize  this  proof. 

The  court  erred  in  permitting  the  plaintiff  to  prove  oy  the  witness 
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M.  Krueger^  who  was  being  cross-examined  on  behalf  of  the  plaintiff, 
in  substance  the  following: 

"That  supposing  in  January,  1902,  the  books  showed  there  was 
$163,700  of  assets  over  and  above  the  liabilities,  or  in  other  words 
equalled  the  capital  stock  outstanding  in  January,  1902,  and  supposing 
that  in  May,  1903,  there  was  not  a  vestige  of  the  assets,  not  a  cent  to 
be  applied  to  the  payment  of  the  stock,  that  everything  was  gone,  in 
the  absence  of  some  explanation  to  the  contrary,  it  would  indicate  that 
in  January,  1902,  there  was  a  gross  over-valuation  of  the  company^s 
assets/^ 

And  further  that  the  court  erred  in  permitting  plaintiff  to  prove  by 
the  witness  J.  N.  Brown,  who  was  being  cross-examined  by  the  plaintiff, 
in  substance  the  same  facts  as  shown  above.  The  same  is  inadmissible, 
for  the  reason  that  the  interrogatory  is  based  upon  a  hypothesis  foreign 
to  any  evidence  in  this  case,  and  being  no  proof  of  character  of  value  of 
this  stock  made  in  1905,  and  because  said  testimony  does  not  prove, 
or  tend  to  prove,  any  facts  authorized  by  the  pleadings  in  this  case, 
and  because  it  is  not  permissible  to  thus  show  the  value  and  the  previous 
financial  standing,  or  dividends,  or  authorized  capital  stock,  or  the 
amount  actually  paid  in  or  whether  the  P.  F.  Collins  Manufacturing 
Company's  real  estate  was  incumbered  or  unincumbered,  or  of  the 
reasonable  market  value  of  said  stock  on  January  4,  1902,  and  that 
same  is  prejudicial  and  harmful.  And  because  the  same  seeks  to  elicit 
a  mere  speculation  for  a  period  of  three  years  after  the  transaction,  is 
mere  guess  work,  immaterial,  and  prejudicial,  is  not  authorized  by  any 
pleadings  involved,  and  does  not  tend  to  elucidate  any  of  the  issues 
before  the  court,  the  same  failing  to  show  the  value  of  the  stock  before 
or  at  the  date  of  the  sale  to  the  plaintiff,  or  of  its  actual  condition  at 
said  time  or  before  said  time. 

The  court  erred  in  permitting  the  plaintiff  to  prove  by  the  witness, 
P.  P.  Collins,  while  being  cross-examined  in  behalf  of  the  plaintiff,  in 
substances  the  following: 

That  Mr.  Austin  had  received  a  salary  during  the  time  that  he  had 
worked  for  the  company  of  $200  per  month,  but  that  he  had  drawn  as 
much  as  $4,800  a  year,  and  that  during  that  time  that  the  witness  got, 
he  thought,  $75  a  month,  and  as  high  as  $3,500  a  year,  about  1900  or 
1901,  and  that  at  the  last  wind  up  while  Mr.  Austin  was  manager,  before 
he  left  on  that  trip  he  got  $200  a  month,  and  the  witness  $76  a  month ; 
because  it  was  immaterial  and  irrelevant,  and  does  not  prove  nor  tend 
to  prove  any  of  the  allegations  authorized  by  the  pleadings;  and  tended 
to  prejudice  the  cause  before  the  jury,  and  was  not  authorized  by  the 
pleadings. 

The  court  erred  in  permitting  the  plaintiff  to  prove  by  a  trial  balance 
of  the  P.  P.  Collins  Manufacturing  Company,  covering  a  period  from 
December  15,  1901,  to  December  14,  1902,  a  net  loss  of  $14,839.66, 
for  the  reason  that  the  same  shows  a  statement  of  business  after  the 
trade  was  consummated,  and  because  the  only  issue  here  is,  what  was 
the  value  of  the  stock,  and  what  it  had  paid  up  to  the  date  that  this 

f)urchase  was  made,  to  wit:  January  4,  1902,  and  evidence  shovnng 
osses  after  the  trade  was  consummated  does  not  prove  nor  tend  to  prove 
any  of  the  issues  under  the  pleadings  in  this  case. 
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The  court  erred  in  failing  to  reprimand  counsel  for  plaintiflE  and 
requiring  counsel  to  withdraw  a  statement  made  in  the  presence  of  the 
jury,  and  propounded  in  the  form  of  an  interrogatory  to  Judge  A.  W. 
Seeligson,  while  he  was  testifying  as  a  witness  on  cross-examination  in 
behalf  of  the  plaintiff,  and  which  said  question  was  propounded  in  the 
presence  of  the  jury,  read  as  follows,  to  wit: 

Q.     You  were  asked  by  Mr.  Hopkins  if  you  ever  skinned  anyone? 

A.     He  asked  if  anyone  ever  skinned  me. 

Q.  Did  any  one  ever  bring  suit  against  the  F.  P.  Collins  Manufactur- 
ing Company  ?  Is  it  not  a  fact  that  W.  W.  Pierce  or  T.  W.  Pierce 
brought  suit  against  the  F.  F.  Collins  Manufacturing  Company  to  re- 
cover the  purchase  price  of  $15,000  in  the  Forty-fifth  District  Court 
and  the  suit  went  to  trial  and  was  compromised  by  F.  F.  Collins  by 
paying  $14,000? 

The  court  sustained  the  objection  and  instructed  the  jury  not  to  con- 
sider any  such  statement. 

The  court  erred  in  his  charge  because  the  petition,  the  basis  of  this 
suit,  alleges  not  only  that  such  representations  "were  untrue  and  false/' 
but  in  addition  thereto  says,  "defendants  and  each  of  them  knew  at  the 
time  said  representations  were  made,  that  the  same  were  untrue  and 
false,"  and  no  such  issue  is  submitted  to  the  jury  in  the  foregoing 
charge.  Jackson  v.  Stockbridge,  29  Texas,  394:  Carson  v.  Houssels, 
51  S.  W.  Hep.,  290. 

Nineteenth  assignment  of  error:  The  court  erred  in  refusing  to 
give  special  instruction  Xo.  10,  requested  by  the  defendant,  as  follows, 
to  wit: 

"You  are  charged  that  on  and  after  the  date  that  plaintiff  purchased 
the  sixty  shares  of  stock,  that  it  became  and  was  his  duty  to  exercise 
ordinary  care  to  discover  and  know  for  himself  the  exact  situation  of 
the  F.  F.  Collins  Manufacturing  Company,  and  you  are  further  charged 
that  whatever  facts  could  have  been  learned  by  plaintiff  by  the  exercise 
of  ordinary  care  he  is  chargeable  therewith,  no  matter  whether  he  in 
fact  had  actual  knowledge  thereof  or  not,  and  in  this  connection  if  you 
believe  from  the  evidence  that  the  plaintiff,  by  the  exercise  6f  ordinary 
care,  could  have  known  of  the  purchase  money  lien  of  $50,000,  the 
amount  of  dividends  declared,  if  any,  before  his  purchase,  the  amount 
of  authorized  capital  and  the  amount  actually  paid  in,  and  the  financial 
condition  of  the  F.  F.  Collins  Manufacturing  Company,  on  the  date 
of  his  purchase  of  shares,  and  if  you  further  believe  that  the  plaintiff 
failed  to  exercise  ordinary  care  to  discover  the  foregoing,  but  continued 
to  take  his  chances  as  a  stockholder  to  make  or  lose,  and  that  after  fail- 
ing to  exercise  ordinary  care  the  stock  so  purchased  by  him  did  materi- 
ally decline  in  value  and  before  the  institution  of  this  suit  or  oflPer  to 
rescind,  then  you  will  find  for  the  defendants." 

The  court  erred  in  refusing  to  give  special  instruction  No.  8,  re- 
quested by  the  defendants,  as  follows,  to  wit : 

"Even  though  the  jury  should  believe  that  plaintiff  has  been  de- 
frauded as  claimed  in  his  pleadings,  yet  it  was  his  duty  to  seek  relief 
therefrom  in  a  reasonable  time  after  the  discovery  of  such,  and  if  you 
find  from  the  evidence  that  on  or  about  one  year  after  plaintiff  pur- 
chased the  stock  he  knew  no  dividends  were  declared,  then  plaintiff 
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was  put  upon  inquiry  of  the  truth  of  the  matters  complained  of  by  him, 
and  if  you  find  from  the  evidence  that  plaintiff  continued  to  own  and 
control  said  stock,  and  taking  his  chances  to  win  or  lose,  for  more  than 
a  year  after  knowing  such  fact  before  offering  to  rescind  or  bring  this 
suit,  then  you  are  charged  that  he  is  estopped,  and  you  must  find  in 
favor  of  the  defendants." 

Twenty-third  assignment  of  error:  The  court  erred  in  refusing  to 
give  special  instruction  No.  11,  requested  by  the  defendants,  as  follows, 
to  wit: 

*^If  you  find  from  the  evidence  that  plaintiff  purchased  60  shares  of 
stock  paying  $6,000  for  the  same  and  same  were  delivered  into  his  pos- 
session on  January  4,  1902,  and  that  since  said  date  and  up  to  the  date 
of  the  filing  of  this  suit  on  February  — ,  1904,  plaintiff  has  continually 
held  and  owned  the  same  and  that  no  dividends  were  declared  for  the 
year  1902,  and  that  plaintiff  knew  of  such  fact  and  so  knowing  continued 
to  hold,  own,  and  possess  said  shares,  taking  his  chances  for  whatever 
profits  or  losses  that  might  be  lost  or  earned  and  up  to  the  date  of  the 
filing  of  this  suit  without  offer  or  promise  of  rescission  of  defendant 
Collins,  you  will  return  your  verdict  in  favor  of  defendants/' 

The  court  erred  in  refusing  to  give  special  charge  No.  21,  as 
follows:  "That  the  mere  fact  that  a  hard  bargain  had  been  driven,  or 
that  the  buyer  has  sustained  a  partial  or  total  loss,  is  in  this  case,  of 
itself,  no  valid  ground  for  rescission." 

The  court  erred  in  refusing  to  give  special  instruction  No.  22,  re- 
quested by  the  defendants,  as  follows,  to  wit : 

"If  you  find  from  the  evidence  that  plaintiff  understood  at  the  time 
he  purchased  the  stock  that  it  sometimes  paid  71/2  percent  in  cash  and 
the  balance  of  dividends  in  stock  to  the  amount  of  15  percent,  then  you 
will  find  for  the  defendant." 

Tho8.  0.  Murphy  and  John  Sehom,  for  appellee. — As  against  the 
second,  fifth,  ninth  and  eleventh  assignments  of  error,  cited :  Bumham 
V.  Logan,  88  Texas,  4;  Graham  v.  Boder,  5  Texas,  148;  Cleveland  v. 
Dugan,  2  Texas  App.  Civ.  Cases,  84;  Thompson  v.  Shannon,  9  Texas, 
636 ;  Wichita  Land,  etc.,  v.  State,  80  Texas,  689. 

As  against  the  third  assignment:  Bumham  v.  Logan,  88  Texas, 
4;  14  Am.  and  Eng.  Ency.,  198  (2d  ed.) ;  23  Am.  Dig.,  col.  1771 
(M.  W.). 

As  against  the  sixteenth  assignment:  Loftus  v.  Ivy,  37  S.  W.  Rep., 
767;  Burnham  v.  Long,  88  Texas,  4;  14  Am.  and  Eng.  Ency.,  198; 
Wiggin  V.  Day,  75  Mass.,  97;  23  Am.  Dig.,  col.  1769. 

As  against  the  eighteenth  assignment :  14  Am.  and  Eng.  Ency.  Law, 
pp.  112-115  (2d  ed.) ;  23  Am.  Dig.,  col.  1758  (n)  ;  Pridham  v.  Wed- 
dmgton,  74  Texas,  354 ;  Henderson  v.  San  Antonio  &  M.  Ry.,  17  Texas, 
574;  Wright  v.  Calhoun,  19  Texas,  420. 

As  against  the  nineteenth  assignment:  American  F.  L.  &  Mort.  Co. 
V.  Pace,  56  S.  W.  Rep.,  377 ;  Labbe  v.  Corbett,  69  Texas,  509 ;  Railway 
V.  Kisch,  L.  R.,  H.  L.,  120 ;  Griffith  v.  Hanks,  46  Texas,  219 ;  14  Am. 
and  Eng.  Encv.  Law  (2d  ed.),  pp.  115,  121,  122,  126,  127,  133,  161; 
Wilson  V.  Higbee,  66  Fed.  Rep.,  723:  Wheeler  v.  Baars,  15  So.  Rep., 
684;  Backer  v.  Pvne,  30  N.  E,  Rep.,  21. 
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NEILL,  Associate  Justice. — ^This  suit  was  brought  by  the  appellee 
against  the  F.  P.  Collins  Manufacturing  Company,  a  domestic  corpora- 
tion, and  against  F.  F.  Collins  individually  to  recover  the  sum  of  $6,000 
together  with  interest  thereon  from  the  4th  day  of  January,  1902, 
alleged  to  have  been  paid  by  him  to  the  defendants  as  the  purchase 
money  for  sixty  shares  of  capital  stock  alleged  to  have  been  purchased 
by  him  on  that  date  from  the  defendants. 

As  the  basis  of  his  recovery  appellee  alleged  that  prior  to  and  upon 
the  date  of  the  alleged  purchase,  defendants  F.  F.  Collins,  individually, 
and  for  the  F.  F.  Collins  Manufacturing  Company,  and  by  their  agents 
falsely  and  fraudulently  represented  that  the  said  manufacturing  com- 
pany was  in  a  prosperous  financial  condition  and  had  ever  since  it  was 
incorporated  earned  net  profits  and  paid  its  stockholders  not  less  than 
20  percent  dividends ;  that  the  authorized  capital  stock  of  the  company 
was  $200,000,  of  which  $165,000  had  been  subscribed  and  fully  paid  in, 
and  that  the  building  and  premises  situated  on  East  Houston  Street 
in  the  city  of  San  Antonio,  in  which  the  business  of  the  corporation 
was  transacted,  belonged  to  and  was  the  property  of  said  company  and 
was  fully  paid  for  and  unincumbered ;  and  that,  relying  upon  the  truth 
of  the  aforesaid  representations  so  made  to  him  by  defendants — ^which 
representations  were  material,  relied  upon  by  him,  and  induced  him  to 
make  said  purchase — plaintiff  on  the  4th  day  of  January,  1902,  paid 
defendants  said  sum  of  $6,000  and  received  therefor  from  defendants 
a  certificate  of  ownership  for  sixty  shares  of  the  capital  stock  in  said 
manufacturing  company. 

In  another  paragraph  of  the  petition  plaintiff  averred  that  the  repre- 
sentations so  made  to  him  by  defendants  were  unture  and  false,  and  de- 
fendants and  each  of  them  knew  at  the  time  they  were  made  that  they 
were  untrue.  That  it  was  not  true  that  t?ie  corporation  on  the  date 
stated  was  in  a  prosperous  financial  condition,  but  on  the  contrary  at 
the  time  of  making  the  representations  and  ever  since  that  date  the 
capital  stock  of  the  company  has  been  greatly  impaired.  That  it  was 
not  true  that  the  corporation  had  since  its  incorporation  paid  annual 
dividends  out  of  its  net  earnings  of  not  less  than  20  percent,  but  on 
the  contrary  the  corporation  never  at  any  time  paid  any  dividends  out 
of  its  net  earnings,  but  in  fact  it  had  made  no  net  earnings  for  many 
years  past,  practically  since  the  year  1896.  That  it  was  not  true  that 
the  $165,000  of  the  capitol  stock  of  the  corporation  had  been  fully 
paid  in,  but  that  in  fact  not  more  than  $100,000  of  its  authorized  capital 
stock  had  been  subscribed  and  paid  for,  and  that  all  shares  of  stock  in 
excess  of  $100,000  issued  by  the  company  were  fictitious  and  issued 
without  consideration  to  the  stockholders  of  the  company.  That  it 
was  not  true  that  the  building  and  premises  where  the  business  of  the 
company  was  transacted  were  fully  paid  for  and  wholly  unincumbered, 
but  that  the  building  and  premises  were  in  fact  then  incumbered  by 
a  vendor's  lien  in  favor  of  F.  F.  Collins  for  the  sum  of  $50,000. 

That  plaintiff  on  or  about  the  Ist  day  of  January,  1904,  first  ascer- 
tained the  falsity  of  the  representations  so  made  to  him  by  defendants, 
and  that  as  soon  as  he  ascertained  that  they  were  false  he  demanded  of 
defcnrlantR  the  return  to  him  of  the  $6,000  together  with  the  interest 
tliorpon  from  the  4th  day  of  January,  1902,  paid  to  them  by  him  for 
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said  shares  of  stock.  That  defendants  failed  and  refused  to  comply 
with  such  demand^  whereby  plaintiff  averred  that  he  is  entitled  to 
rescind  the  purchase  of  the  stock  and  recover  from  defendants  the  sum 
of  $6,000  with  interest  as  aforesaid. 

After  interposing  exceptions,  a  general  denial  and  a  plea  of  the  two 
years  statute  of  limitation,  the  defendant  Collins  answered  specially 
that  it  was  true  as  alleged,  he  sold  to  plaintiff  sixty  shares  of  capital 
stock  at  the  time  stated  in  the  F.  F.  Collins  Manufacturing  Company, 
for  the  sum  of  $6,000  paid  to  him  therefor  by  the  plaintiff,  but  that  the 
sale  of  the  stock  so  made  by  him  to  plaintiff  was  in  open  market,  and 
that  the  dealings  between  them  were  at  arms-length,  and  that  neither 
he,  nor  any  one  acting  as  his  agent  with  his  authority,  ever  made  the 
alleged  false  or  fraudulent  representations  to  plaintiff  in  regard  to  the 
financial  condition  of  said  corporation,  or  as  to  its  net  earnings,  or  as 
to  the  value  of  said  stock,  or  as  to  the  premises  on  Houston  Street  in 
which  the  business  of  the  company  was  carried  on  being  free  from 
encumbrances  of  liens;  that  the  plaintiff,  in  making  said  purchase, 
acted  upon  his  own  judgment,  and  was  not  moved  and  induced  thereto 
by  defendants  or  any  agent  of  either  authorized  to  make  any  such  rep- 
resentations as  an  inducement  to  plaintiff  to  purchase  said  stock  as  are 
alleged  by  him  in  his  petition.  That  after  the  purchase  was  made 
the  plaintiff  had  full  and  ample  opportunity  to  acquaint  himself  with 
the  financial  condition  of  the  corporation,  and  the  value  of  its  capital 
stock  and  to  ascertain  whether  the  alleged  representations  made  to  him 
(if  such  representations  were  made,  which  is  denied)  were  true  or 
false,  and  that  by  failing  to  avail  himself  of  such  opportunities  and 
ascertain  the  facts  in  regard  to  the  truth  or  falsity  of  such  representa- 
tions for  over  two  years  after  the  purchase  of  such  stock,  he  acquiesced 
in  and  ratified  the  sale  and  was  therefore  precluded  from  rescinding  it 
and  from  recovering  the  purchase  money  paid  by  him  for  said  shares 
of  stock. 

The  F.  F.  Collins  Manufacturing  Company  answered  by  adopting  the 
allegations  in  the  answer  of  its  codefendant.  After  the  evidence  waa 
concluded  the  plaintiff  dismissed  as  to  said  company. 

The  case  as  to  appellant  was  tried  before  a  jury,  and  the  trial  resulted 
in  a  judgment  against  him  for  the  sum  prayed  for  in  the  petition. 

ConcltLsions  of  Fact, — From  reading  and  duly  considering  the  evi- 
dence contained  in  the  transcript  of  the  record,  we  have  concluded  that 
it  is  reasonably  sufficient  to  prove,  as  against  appellant,  all  the  material 
allegations  made  by  plaintiff,  and  that  it  fails  to  establish  any  of  the 
defenses  plead  by  the  appellant. 

Conclusions  of  Law, — The  first  assignment  of  error  complains  that 
the  court  erred  in  overruling  defendant's  special  exception  to  plaintiff's 
first  amended  original  petition,  for  the  reason  it  declares  generally  that 
defendant  individually  and  as  president  of  the  company  and  by  duly 
authorized  agents  fraudulently  misrepresented  certain  facts  in  regard 
to  the  corporation,  but  fails  to  state  specifically  whether  plaintiff  relied 
solely  upon  the  representations  made  by  the  parties  alleged  to  have  been 
such  agents,  or  whether  he  relied  solely  upon  the  statements  made  by 
defendant  individually  or  in  his  representative  capacity. 

Plaintiff's  trial   amendment   of  his  first   amended  original   petition 
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alleges  that  the  representations  made  to  him  in  reference  to  the  stock 
he  purchased,  as  shown  in  his  first  amended  original  petition,  were 
material  and  that  at  the  time  of  said  purchase  he  relied  upon  said  false 
representations  and  was  thereby  induced  to  purchase  said  stock;  that  he 
was  ignorant  of  the  fact  that  such  representations  were  false,  and  that 
he  was  actually  deceived  thereby.  When  these  allegations  are  read  into 
the  petition  amended  by  them  we  can  not  perceive  any  merit  in  the 
assignment. 

It  is  apparent  from  the  pleadings  of  the  plaintiflE  that  he  relied  upon 
the  truth  of  all  the  representations,  whether  made  by  defendant's  agents, 
by  himself  as  an  individual,  or  as  a  representative  of  the  corporation, 
and,  being  ignorant  of  the  fact  that  they  were  untrue,  was  induced  by 
them  to  purchase  the  sixty  shares  of  the  company's  stock  from  the  ap- 
pellant. We  know  of  no  rule  of  pleadings  which  requires,  or  even  per- 
mits, a  pleader  to  make  illogical  and  inconsistent  averments  in  stating 
his  cause  of  action.  Had  plaintiff  alleged  that  he  relied  solely  upon 
the  representations  of  defendant's  agents,  he  could  not  then  aver  that 
he  relied  solely  upon  the  representations  made  by  defendant  either 
individually  or  as  a  representative  of  the  company;  for  one  allegation 
would  neutralize  and  wholly  destroy  the  other.  In  pleading,  consistency 
is  a  jewel  so  treasured  by  law  that  when  found  it  will  not  entertain  an 
exception  which  complains  of  it. 

By  the  second,  fifth,  ninth  and  eleventh  assignments  of  error  it  is 
contended  that  certain  testimony,  most  of  which  was  drawn  out  on 
cross  examination  by  the  plaintiff  of  the  defendant's  witnesses  Price, 
Seeligson,  J.  N.  Brown  and  of  defendant  himself,  which  tended  to  show 
the  financial  condition  of  the  P.  F.  Collins  Manufacturing  Company 
subsequent  to  January,  1902,  and  that  in  1904  or  1905  practically  aU 
its  assets  had  disappeared  and  it  had  ceased  business  and  was  in  liquida- 
tion, was  irrelevant,  and  inadmissible  for  any  purpose. 

The  issue  in  this  case  was  fraud  and  the  burden  of  proving  it  was 
upon  the  plaintiff.  From  its  very  nature,  it  is  usually  impossible  to 
prove  it  by  direct  and  positive  evidence,  and,  for  this  reason,  a  large 
latitude  is  permitted  in  the  admission  of  evidence  on  such  an  issue. 
Evidence  of  facts  not  themselves  directly  in  issue  are  admissible  where 
such  facts  are  relevant  to  the  fact  in  issue.  Such  facts  may  be  in  time 
remote  from  the  principal  fact;  but,  where  taken  together  and  con- 
nected with  other  facts,  they  may  form  links  in  an  unbroken  chain  of 
circumstances  extending  back  to  the  time  of  the  occurrence  of  the  main 
fact,  and  establish  its  existence  by  showing  that  each  link  in  the  chain 
of  facts  extending  from  it  was  but  the  sequence  of  which  it  was  the 
parent  or  proximate  cause.  If  it  be  shown  that  in  May,  1905,  a  cor- 
poration which  was  in  January,  1902,  represented  by  its  4)resident  as 
being  in  a  prosperous  condition,  paying  from  its  net  earnings  annual 
dividends  of  20  percent  upon  its  capital  stock,  is  out  of  business  and 
practically  without  assets,  when  it  is  questionable  whether  any  cause 
has  been  shown  for  such  an  overwhelming  disaster,  can  it  not  be  inferred 
from  such  facts,  taken  in  connection  with  others,  that  such  representa- 
tions were  not  true,  but  that  its  depleted  condition  in  1905  was  but  an 
index  of  its  condition  in  1902?  Such  testimony  certainly  tends  in 
some  degree  to  show  such  representations  were  not  true.    Such  tendency 
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authorized  its  admission  as  evidence.  The  degree  of  its  probative  force 
was  for  the  jury  to  determine,  and  is  a  matter  of  no  concern  to  this 
court.  Men  do  not  gather  figs  from  thorns  or  thistles,  nor  did  plaintiff 
pocket  dividends  from  the  capital  stock  he  was  induced  to  purchase  by 
such  representations.     The  assignments  are  overruled. 

The  third  assignment  of  error  is  directed  against  the  action  of  the 
court  in  allowing  to  be  read  in  evidence,  over  appellant's  objection,  the 
answer  in  the  deposition  of  plaintiff  to  the  fourth  interrogatory,  which 
answer  is  as  follows:  "P.  P.  Collins  told  me  repeatedly  before  the  4th 
day  of  January,  1902,  that  the  stock  of  P.  P.  Collins  Manufacturing 
Company  was  a  splendid  investment.  He  said  for  every  year  since  its 
incorporation  the  company  had  never  paid  a  dividend  of  less  than  20 
percent  per  annum,  and  sometimes  as  much  as  50  percent ;  that  it  never 
paid  less  than  a  dividend  of  12yo  percent  in  stock  and  seven  and  a  half 
(714)  percent  in  cash.  Collins  told  me  also  for  every  dollar  of  capital 
stock  that  was  issued  by  the  P.  P.  Collins  Manufacturing  Company,  the 
P.  F.  Collins  Manufacturing  Company  got  a  dollar  in  money  or  prop- 
erty. That  the  company  had  a  dollar's  assets  for  every  dollar's  worth 
of  capital  stock  it  had  issued.  He  also  stated  that  the  P.  P.  Collins 
Manufacturing  Company  had  assets  amounting  to  $165,000  for  which 
it  had  issued  stock.  That  the  P.  P.  Collins  Manufacturing  Company 
did  not  owe  a  cent  to  anybody.  He  told  me,  too,  that  the  lot  and  build- 
ings, in  which  the  business  of  the  P.  P.  Collins  Manufacturing  Company 
was  conducted,  belonged  to  the  P.  P.  Collins  Manufacturing  Company 
and  not  a  dollar  was  owing  on  it.  It  is  impossible  for  me  to  tell  the 
different  times  I  had  conversations  with  Mr.  Collins  with  reference  to 
the  Collins  Manufacturing  Company  and  purchase  of  this  stock,  but  I 
saw  Mr.  Collins  frequently  before  I  purchased  the  stock,  and  he  told 
me  in  every  conversation  I  had  with  him  substantially  what  I  have 
stated  with  reference  to  Collins  Manufacturing  Company  and  of  the 
value  of  the  capital  stock  and  the  way  it  paid  dividends.  Mr.  Collins 
also  told  me  that  he  did  not  care  very  much  about  selling  the  stock, 
but  that  he  had  an  opportunity  to  erect  a  building  on  the  property  on 
Houston  Street,  then  owned  by  him,  and  he  concluded  that  if  he  sold 
the  stock  he  would  use  the  money  by  improving  that  property.  Both 
W.  B.  McMillan  and  Prank  Grigg  urged  upon  me  the  desirability  of  this 
stock  in  the  Collins  Manufacturing  Company  as  a  good  investment; 
that  it  had  always  paid  dividends  of  not  less  than  20  percent  per 
annum;  they  told  me  also  that  the  lands  and  buildings,  where  the 
business  of  the  Collins  Manufacturing  Company  was  conducted,  be- 
longed absolutely  to  P.  P.  Collins  Manufacturing  Company  and  was 
wholly  unencumbered  and  that  the  P.  P.  Collins  Manufacturing  Com- 
pany did  not  owe  a  dollar." 

The  objections  urged  are,  that  the  answer  relates  to  prospective 
profits  of  the  corporation,  and  embodies  an  opinion  and  conclusion  as 
to  the  character  of  the  investment,  while  no  one  could  determine  what 
the  prospective  profits  would  be;  and  that  the  conclusion  as  to  the 
character  of  the  investment  is  expressed  in  the  words:  "that  it  is  a 
splendid  investment,"  which  seeks  to  show  earnings  anticipated;  tliat, 
besides,  the  testimony  was  unauthorized  by  the  pleadings,  and  tended 
to  prejudice  defendant's  cause  before  the  jury. 


572  Texas  Civil  Appeals  Reports,  Vol.  41.       [February, 

We  have  no  doubt  that  the  testimony  complained  of  was  pertinent  to 
the  subject  of  inquiry  and  tended  to  elucidate  and  make  clear  the 
question  at  issue.  A  statement  that  a  purchase  of  property  "is  a  splen- 
did investment/^  made  at  the  same  time  and  in  connection  with  repre- 
sentations as  to  conditions  from  which,  if  true,  would  necessarily  follow 
the  conclusion  expressed  by  such  statement,  can  not,  if  erroneously  ad- 
mitted in  evidence,  be  prejudicial.  But  since  it  forms  a  part  of  and 
gives  color  to  the  representations  as  an  entirety,  it  can  not  be  taken 
as  "hot  air"  or  regarded  as  puffing;  but  must  be  considered  as  a  part 
which  goes  to  make  up  the  whole  of  the  representations.  Further  than 
this,  it  can  not  be  taken  as  a  statement  or  representation  of  prospective 
profits  on  the  investment.  Every  one  must  necessarily  conclude  that 
stock  in  a  corporation  whose  assets  are  unencumbered  and  which  is  pay- 
ing, and  has  paid  for  years,  annual  dividends  of  20  percent  from  the 
net  earnings  of  the  concern,  is  a  splendid  investment.  A  representation 
of  the  facts  from  which  such  inevitable  conclusion  follows,  is  but  a 
statement  from  which  the  present  value  of  the  stock  can  be  determined; 
and  not  a  representation  of  its  prospective  worth  or  future  earnings. 
Stock  of  a  corporation  which  yields  no  dividends,  and  its  property  is 
absorbed  by  debts  is  worse  than  valueless.  For  the  value  of  corporate 
stock  can  only  be  estimated  by  the  value  of  the  property  of  the  corpora- 
tion and  the  dividends  it  will  pay.  Dividends  that  have  been  paid,  give 
nothing  to  the  value  of  the  stock,  but  serve  only  as  criteria  for  estimating 
future  dividends;  and  it  is  in  expectation  of  future  dividends  that  one 
is,  ordinarily,  induced  to  purchase  corporate  stock.  If,  then,  a  pur- 
chaser, who  seeks  to  rescind  a  sale  induced  by  fraudulent  representations, 
is  precluded  from  showing  the  value  of  the  stock  from  representations 
as  to  the  condition  of  the  corporation  at  the  time  of  his  purchase,  and 
its  real  value  at  that  time,  because  such  showing  involves  prospective 
profits  or  loss,  he  can  prove  nothing  in  support  of  his  cause  of  action ; 
and  would  find  himself,  though  in  a  court  of  law,  like  the  dog  in  the 
fable  who  lost  the  substance  by  vainly  snatching  at  the  shadow. 

This  disposes  also  of  the  fourth  assignment  of  error  which,  upon  the 
same  grounds,  complains  of  admitting  in  evidence  the  following  testi- 
mony of  plaintiff :  "I  was  first  induced  to  consider  the  purchase  of  the 
stock  by  Mr.  McMillan,  as  I  had  $7,000  to  invest  I  had  collected  on  a 
former  mortgage,  who  represented  to  me  the  stock  as  a  fine  investment 
making  the  representations  I  have  already  stated.  I  then  called  on  Mr. 
F.  F.  Collins  and  told  him  I  had  been  considering  a  purchase  of  softie 
stock  in  his  company,  and  he  made  practically  the  same  statements 
that  Mr.  McMillan  had  made,  and  which  I  have  already  stated;  and 
upon  these  representations  I  was  influenced  to  buy  the  stock.  I  never 
would  have  bought  the  stock  if  I  had  not  thought  that  Mr.  Collins  and 
his  agent  was  telling  the  truth  about  the  condition  of  the  F.  F.  Collins 
Manufacturing  Company,  and  that  it  was  in  fine  business  condition, 
and  that  this  money  was  to  be  used  in  improving  other  property,  and 
that  it  was  a  fine  investment."  Besides,  this  testimony  tends  to  show 
that  appellee  relied  upon,  and  was  induced  by  the  representations  of 
appellant  and  his  agent  to  purchase  the  stock  of  the  corporation.  This 
it  was  essential  for  plaintiff  to  show,  and  it  need  not  be  said  that,  on 
this  issue,  the  testimony  was  clearly  competent  and  relevant. 
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The  testimony  of  the  witness  Price,  which  is  made  the  subject  of  the 
sixth  assignment  of  error,  was  not  obnoxious  to  the  objections  urged 
against  its  admission  in  evidence.  The  witness  was,  and  had  been  for 
the  past  few  years  prior  to  the  time  of  trial,  the  bookkeeper,  secretary 
and  treasurer  of  the  F.  P.  Collins  Manufacturing  Company.  He  had 
testified  as  a  ¥ritness  for  defendant  that  the  concern  had  earned  net 
profits  since  its  incorporation  up  to  and  including  1897  aggregating 
$191,132.32  and  that  it  had  earned  net  profits  from  1897  to  January, 
1902,  aggregating  $71,733.53.  It  appears  that  this  testimony  of  the 
witness  was  based  on  the  books  of  the  company.  In  view  of  it,  we  have 
no  doubt  but  that  it  was  competent  to  ask  the  witness  on  cross-examina- 
tion the  question :  "As  a  matter  of  fact  is  it  not  true  that  during  the 
whole  of  the  time  you  were  connected  with  the  P.  P.  Collins  Manufactur- 
ing Company,  its  earnings  were  not  sufficient  to  pay  off  the  debt  due 
P.  P.  Collins  as  a  part  of  the  purchase  money  for  the  plant  where  the 
business  was  conducted?"  and  that  his  answer — "Yes" — was  competent 
and  relevant  testimony.  No  one,  from  his  relation  to  the  company, 
could  better  know  its  financial  condition  than  the  witness;  and  his  an- 
swer tends  to  show  that  the  company  was  not  in  a  prosperous  financial 
condition  at  any  time  while  Mr.  Price  was  one  of  its  officers  and  in 
its  employment. 

The  testimony  of  the  witness,  C.  S.  Austin,  who  had  been  the  gen- 
eral manager  of  the  concern,  showing  that  the  company,  on  December 
16,  1901, — ^just  two  weeks  prior  to  the  date  of  sale  of  the  stock  to  ap- 
pellee—owed its  officers  and  employes  over  $7,000,  was  admissible  for 
the  same  purpose ;  and,  to  our  minds,  when  such  testimony  is  taken  and 
considered  with  the  fact,  and  others  of  equal  potency,  that  there  was 
no  net  gain  to  the  corporation  for  the  year  1902,  but,  on  the  contrary, 
a  net  loss  of  $14,493.66,  such  testimony  is  very  cogent. 

It  was  certainly  admissible  to  prove  by  the  plaintiff  that  at  the  time 
he  purchased  the  stock  he  really  believed  that  he  was  buying  stock  at 
par  which  had  paid,  and  would  pay,  20  percent  per  annum.  This  tes- 
timony may  show  the  plaintiff  to  have  been  a  very  credulous  individual. 
But  it  must  be  remembered  that  the  credulity  of  the  public  is  ofttimes 
the  basis  of  sale  of  corporate  stock.  And  that  representations  as  to  its 
business  are  often  so  glowingly  pictured  as  to  form  a  base  of  credulity 
from  which  "young  man  can  dream  dreams,  and  old  men  see  visions" 
of  wealth.  The  question  of  belief  was  one  of  fact  for  the  jury.  If 
established,  it  must  have  been  induced  by  the  representations  of  de- 
fendants and  their  agents.  That  it  was  so  induced,  was  an  essential 
fact  to  be  established  in  order  for  the  plaintiff  to  recover. 

By  the  tenth  assignment  of  error  it  is  contended  that  this  court  should 
not  have  permitted  the  plaintiff  on  cross-examination  to  elicit  the  tes- 
timony from  defendant's  witness,  M.  Krueger,  embodied  in  the  assign- 
ment, which  is  as  follows:  "That  supposing  in  January,  1902,  the 
books  showed  there  were  $163,700  of  assets  over  and  above  the  liabilities, 
or,  in  other  words,  equalled  the  capital  stock  outstanding  in  January, 
1902;  and  supposing  that  in  May,  1903,  there  was  not  a  vestige  of 
the  assets  to  be  applied  to  the  payment  of  the  stock,  that  everything  was 
gone,  in  the  absence  of  some  explanation  to  the  contrary,  it  would  in- 
dicate that  in  January,  1902,  there  was  a  gross  over-valuation  of  the 
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company's  assets  ;^  the  contention  being  that  the  hypothesis,  upon  which 
the  conclusion  of  the  witness  as  to  what  would  be  indicated  is  based, 
is  not  authorized  by  the  evidence;  and  that  such  testimony  does  not 
tend  to  prove  any  facts  warranted  by  the  pleadings.  Similar  testimony 
of  the  witness  J.  N.  Brown  was  objected  to  upon  the  same  grounds. 

It  is  not  essential  that  the  hypothetical  facts,  upon  which  an  expert 
bases  his  opinion  or  conclusion  as  to  the  existence  of  a  fact  sought  to 
be  established,  should  be  uncontroverted.  It  is  enough  that  there  is 
evidence  from  which  the  jury  may  find  the  existence  of  supposed  facts. 
If  there  is,  then,  upon  the  hypothesis  that  they  will  be  found  to  exist, 
an  expert  may  give  his  opinion  as  to  whether  or  not  such  facts  go  to 
establish  the  ultimate  fact  sought  to  be  proved.  When  the  evidence 
in  the  record  is  read  and  considered,  we  believe  it  will  be  found  sufficient 
to  support  the  hypothesis  upon  which  the  witnesses  based  their  conclu- 
sion, that  in  January,  1902  (assuming  the  existence  of  ihe  supposed 
facts),  there  was  a  gross  over-valuation  of  the  assets  of  the  company. 
Each  of  the  two  witnesses  had  testified  from  his  knowledge  of  the  com- 
pany, based  upon  its  financial  statements,  that  the  stock  was  worth 
above  par  in  January,  1902.  Neither  pretended  to  know  aught  of  the 
value  of  the  stock  save,  as  experts,*  from  such  knowledge  as  he  gained 
from  the  statements  made  from  the  books  of  the  concern.  Their  opin- 
ion was  predicated  on  the  correctness  of  the  statements  made  from  the 
company^s  books.  If  the  statement  upon  which  the  opinion  was  based 
was  incorrect,  the  opinion  as  to  the  value  of  the  stock  based  upon  a 
false  hypothesis  was  worthless.  When  a  different  hypothesis  is  pre- 
sented, a  different  opinion  is  expressed.  It  was  certainly  admissible, 
at  least  on  cross-examination,  to  weaken  the  value  of  the  opinion  of 
these  witnesses  by  showing  the  falsity  of  the  hypothesis  upon  which  it 
was  based,  i.  e.,  there  was  a  gross  over-valuation  of  the  company's  as- 
sets in  1902;  and  it  was  permissible  to  show  this  by  proving  their 
opinion  as  experts  upon  the  hypothesis  that  a  different  state  of  facts 
existed,  when  there  was  evidence  from  which  such  a  different  state  of 
facts  could  be  found. 

The  testimony  of  W.  C.  Price,  the  admission  of  which  is  complained 
of  in  the  twelfth  assignment  of  error,  was  admissible  as  a  circumstance 
tending  to  show  that  the  company  did  not  have  in  January,  1902,  assets 
sufficient  to  authorize  the  representations,  made  at  the  time  appellant 
sold  the  sixty  shares  of  stock,  to  appellee,  that  the  company  was  in  a 
prosperous  condition.  No  more  competent  persons  than  the  secretary, 
treasurer  and  bookkeeper  of  the  company  could  be  foimd  to  prove  the 
fact  that  it  would  take  practically  all  the  assets  of  the  company  to  pay 
its  debts,  and  that  there  would  be  nothing  left  to  the  stockholders. 

It  was  permissible  to  prove  by  appellant  on  cross-examination  how 
the  business  of  the  corporation  was  managed,  the  amount  of  salary  paid 
to  any  of  its  officers,  etc.,  as  was  done  by  the  testimony  complained  of 
in  the  thirteenth  assignment  of  error;  for  the  management  of  a  cor- 
poration and  the  annual  salary  paid  an  officer  may  affect  its  financial 
condition  and,  consequently,  the  value  of  its  capital  stock  at  a  given 
time. 

What  we  have  said  in  disposing  of  the  seventh  assignment  of  error 
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applies  with  equal  force  to  the  fourteenth^  which  complains  of  the  ad- 
mission of  the  same  character  of  testimony. 

By  the  fifteenth  assignment  of  error  the  appellant  insists  that  the 
court  erred  in  not  permitting  the  witness,  J.  N.  Brown,  to  state  what 
the  reasonable  value  of  the  stock  of  the  F.  F.  Gollins  Manufacturing 
Company  was  on  January  4,  1903,  over  appellee's  objection  that  the 
witness  should  first  have  qualified  himself  by  stating  that  he  knew  what 
the  reasonable  value  was.  It  is  unnecessary  for  us  to  pass  upon  the  force 
of  this  objection,  or  the  ruling  of  the  court  upon  it;  for  when  we  turn 
to  page  42  of  appellant's  brief  we  find  it  stated  from  the  record  that  the 
witness  did  testify  to  the  value  of  the  stock  in  the  following  language: 

"J.  N.  Brown  says :  ^Up  to  the  middle  of  1902  I  considered  them  in  a 
prosperous  condition.  With  mv  knowledge  of  this  businosp,  and  with 
the  statements  for  the  vears  1896,  1897,  1898,  1899  and  1901,  up  to 
1902  showing  respective  gains,  in  1896  of  $4,6?7.73;  in  1897,  $1,892.56; 
1898,  $24,338.98;  1899,  $27,883.04,  and  1901  to  January,  1902,  nt  net 
gain  of  $518.95,  and  that  in  January,  1901,  the  capital  stock  was 
$200,000,  and  the  surplus  then  was  $2,136.25,  considering  the  net  gains 
for  the  previous  years  and  with  my  knowledge  of  the  business,  I  would 
consider  January,  1902,  from  90  to  100  cents  a  fair  and  reasonable 
value  of  the  stock  of  the  F.  F.  Collins  Manufacturing  Company,  and  I 
would  have  advised  any  one  who  came  to  me  and  asked  me  whether  or 
not  I  thought  they  could  buy  that  property  and  make  a  reasonably  good 
investment  at  the  price,  that  I  thought  it  was  a  good  investment.' " 

The  sixteenth  assignment  of  error  complains  of  the  court's  refusing 
to  reprimand  counsel  of  appellee  for  asking  a  witness  a  certain  question, 
an  objection  to  which,  made  by  appellant's  attorney,  was  sustained. 
The  propriety  of  asking  the  question,  further  than  is  raised  by  the 
assignment,  is  not  involved.  As  to  whether  it  was  such  as  called  for  a 
reprimand,  was  a  question  entirely  within  the  province  of  the  trial 
judge  to  determine,  and  his  action  upon  it  not  subject  to  review  by  an 
appellate  tribunal.  It  may  have  been  *T)alm  to  hurt  minds"  for  appel- 
lant and  his  counsel  to  have  testified  to  a  reprimand  publicly  administer- 
ed by  the  court  to  a  member  of  its  bar,  but  it  is  beyond  our  jurisdiction 
to  extend  them  any  solacium  for  the  loss  of  such  pleasure. 

It  is  contended  by  the  thirtieth  assignment  of  error  that  the  judg- 
ment of  the  trial  court  should  be  vacated  because  of  language  used  by 
counsel  for  appellee  in  his  closing  argument  to  the  jury,  which  is  as 
follows:  "Every  cent  of  money  of  the  Collins  Manufacturing  Company 
has  gone  and  will  go  into  the  well-filled  coffers  of  F.  F.  Collins;"  and, 
"every  time  the  truth  was  sought  to  be  elicited  on  the  trial  of  this  case 
the  attorney  for  the  defendant  always  objected  to  the  truth  being  shown, 
and  half  of  the  time  has  been  taken  up  on  this  trial  by  attorneys  for 
defendants  in  tr^'ing  to  suppress  the  tnith."  By  special  charges,  Xos. 
24  and  26,  the  jury  were  instructed  to  disregard  such  language.  Assum- 
ing, as  held  by  the  trial  court,  that  the  remarks  in  question  were  un- 
authorized by  the  evidence,  it  must  be  presumed  in  favor  of  the  judg- 
ment that  they  were,  in  obedience  to  the  instruction?,  disregarded  by  the 
jury  and  in  no  way  afl^ected  the  verdict. 

The  question  raised  by  the  seventeenth  assignment  of  error  is  in- 
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volved  and  passed  upon  adversely  to  appellant  in  other  assignments 
already  considered. 

The  subject  of  the  eighteenth  assignment  of  error  is  the  first  para- 
graph of  the  court's  general  charge,  which  is  as  follows; 

"If  you  believe  from  the  evidence  that  on  or  about  the  4th  day  of 
January,  1902,  plaintiff  purchased  from  defendant  F.  F.  Collins,  sixty 
shares  of  the  capital  stock  of  the  F.  F.  Collins  Manufacturing  Company, 
and  paid  therefor  the  sum  of  $6,000;  and  if  you  also  believe  from  the 
evidence  that  W.  B.  McMillan  was  the  agent  of  F.  F.  Collins,  and  that 
prior  to  the  time  plaintiff  purchased  said  stock,  the  defendant  F.  F. 
Collins,  represented  and  stated  to  plaintiff  that  the  F.  F.  Collins  Manu- 
facturing Company  was  in  a  -prosperous  financial  condition ;  that  ever 
since  its  incorporation  said  corporation  had  earned  as  net  profits  and 
had  paid  to  its  stockholders  not  less  than  twenty  percent  per  annum  as 
dividends;  that  the  authorized  capital  stock  of  said  corporation  was 
$200,000  and  that  $165,000  thereof  had  been  subscribed  and  fully 
paid  in;  and  that  the  building  and  premises  situated  on  East  Houston 
Street  in  the  city  of  San  Antonio,  Texas,  where  the  business  of  said 
corporation  was  transacted,  belonged  to  and  was  the  property  of  said 
corporation,  and  was  fully  paid  for  and  unencumbered;  and  if  you  also 
believe  from  the  evidence  that  such  representations,  if  they  were  made, 
were  material,  and  that  in  the  purchase  and  payment  of  said  stock, 
plaintiff  relied  upon  the  truth  of  such  representations,  if  they  were 
made;  and  if  you  further  believe  from  the  evidence  that  at  the  time 
plaintiff  purchased  said  stock,  said  F.  F.  Collins  Manufacturing  Com- 
pany was  not  in  a  prosperous  financial  condition,  but  that  the  value  of 
the  capital  stock  of  said  corporation  at  that  time  was  impaired;  and 
that  said  corporation  had  not  since  its  incorporation,  paid  dividends  out 
of  its  net  earnings  to  stockholders  of  20  percent  per  annum;  and  that 
the  building  and  premises  on  East  Houston  Street,  in  the  city  of  San 
Antonio,  Texas,  where  the  business  of  said  corporation  was  then  trans- 
acted, was  not  fully  paid  for  and  unencumbered,  but  that  said  property 
was  then  encumbered  by  a  vendor's  lien  in  favor  of  F.  F.  Collins  in  the 
sum  of  $50,000;  and  if  you  also  believe  from  the  evidence  that  within 
two  years  after  plaintiff  discovered,  or  should  have  discovered,  that 
such  representations  were  false,  if  you  fin  J  that  such  representations 
were  made  to  plaintiff  and  were  false,  plaintiff  instituted  this  suit  to 
rescind  such  purchase  and  sale,  then  I  charge  you  that  your  verdict 
must  be  for  the  plaintiff  for  the  sum  of  $6,000,  together  with  6  percent 
interest  thereon  from  the  4th  day  of  January,  1902,  to  this  date;  but, 
unless  you  so  find,  your  verdict  should  be  for  the  defendant." 

It  is  urged  that  this  part  of  the  charge  is  erroneous  because  it  is 
alleged  in  plaintiff's  petition,  "that  the  aforesaid  representations  so 
made  to  him  were  untrue  and  false  and  said  defendants  and  each  of 
them  knew,  at  the  time  said  representations  were  made,  that  same  were 
untrue  and  false,"  and  that,  under  such  averments,  it  was  essential  for 
the  plaintiff  to  prove,  not  only  that  the  representations  were  false,  but 
that  they  were  known  by  defendant  to  be  false  when  he  made  them,  and 
the  charge  wholly  fails  to  submit  such  issue  of  knowledge  to  the  jury. 

If  it  was  not  necessary  to  allege  knowledge  on  the  part  of  the  defend- 
ant of  the  falsity  of  the  representations  at  the  time  they  were  made. 
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it  was  not  necessary  to  prove  guilty  knowledge  or  submit  it  as  an  issue 
to  the  jury.  If,  on  the  other  hand,  as  contended  by  appellant,  it  was  an 
essential  issue,  the  failure  of  the  court  to  submit  it  for  the  determination 
of  the  jury  was  an  affirmative  error.  The  rule  is  general,  except  as  to 
allegations  of  essential  description,  that,  whatever  may  be  alleged  by  the 
pleader  as  a  cause  of  action  or  ground  of  defense,  it  is  only  necessary  to 
prove  such  allegations  as  are  necessary  to  constitute  a  cause  of  action  or 
establish  the  defense.  Whatever  else  is  alleged  is  regarded  as  surplusage 
and  need  not  be  proven.  If  the  facts  which  constitute  fraud  are  set 
forth  with  an  averment  of  the  injurious  result,  the  case  is  sufficient  on 
the  pleadings;  and  a  detail  of  the  circumstances  which  tend  to  establish 
a  dishonest  intent  in  the  conduct  of  the  other  party  may  be  properly 
left  for  production  in  taking  the  evidence.       (Bigelow  on  Fraud,  117.) 

*^It  is  now  a  settled  doctrine  of  the  law  that  there  can  be  no  fraud, 
misrepresentation,  or  concealment  without  some  moral  delinquency; 
there  is  no  actual  legal  fraud  which  is  not  also  a  moral  fraud.  This 
immoral  element  consists  in  the  necessary  guilty  knowledge  and  conse- 
quent intent  to  deceive — ^sometimes  designated  by  the  technical  term, 
the  scienter.  The  very  essence  of  the  legal  conception  is  the  fraudulent 
intention  flowing  from  the  guilty  knowledge.  Xo  misrepresentation  is 
fraudulent  at  law,  unless  it  is  made  with  actual  knowledge  of  its  falsity, 
or  under  such  circumstances  that  the  law  must  necessarily  impute  such 
knowledge  to  the  party  at  the  time  he  makes  it."  But,  "it  is  fully 
settled  by  the  ablest  courts,  English  and  American,  that  there  may  be 
actual  fraud  in  equity  without  any  feature  or  incident  of  moral  culpa- 
bility; that  the  actual  fraud  consisting  of  misrepresentation  is  not  nec- 
essarily immoral.  A  person  making  an  untrue  statement,  without  know- 
ing or  believing  it  to  be  untrue,  and  without  any  intent  to  deceive,  may 
be  chargeable  with  actual  fraud  in  equity."  It  i?  settled  in  equity  by 
an  overwhelming  array  of  authority  that  where  a  person  makes  a  state- 
ment of  fact,  which  is  actually  untrue,  and  he  has  at  the  time  no  knowl- 
edge whatever  of  the  matter,  he  is  chargeable  with  fraud,  and  his  claim 
to  have  believed  in  the  truth  of  his  statement  can  not  be  regarded  as 
at  all  material.  "If  a  statement  of  fact,  actually  untrue,  is  made  by  a 
person  who  honestly  believes  it  to  be  true,  but  under  such  circumstances 
that  the  duty  of  knowing  the  truth  rests  upon  him,  which,  if  fulfilled, 
would  have  prevented  him  from  making  the  statement,  such  misrepre- 
sentation may  be  fraudulent  in  equity,  and  the  person  answerable  for 
such  fraud;  forget  fulness,  ignorance,  mistake  can  not  avail  to  overcome 
tlie  pre-existing  dutv  of  knowing  and  telling  the  truth."  Pomeroy's 
Eq.,  sees.  884,  885,  887,  888. 

It  must  be  remembered  that  this  is  not  an  action  at  law  for  deceit, 
where  it  is  necessary  to  prove  that  the  person  making  the  false  state- 
ment knew  it  to  be'untrue,  or  was  recklessly  and  consciously  ignorant 
whether  it  was  true  or  not;  but  an  equitable  action  for  rescission  of  a 
contract,  in  which  the  equitable  principles  govern  in  estimating  and 
determining  fraud.  When  such  principles  as  we  have  quoted  are  applied 
to  the  pleadings  and  evidence  in- this  ease,  it  seems  to  us  that  the 
objections  urged  to  the  part  of  the  charge  quoted  are  untenable. 

It  is  to  be  observed  that  the  undisputed  evidence  shows  that  appellant 
Vol.  XLI.  Civil— 87. 
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was,  from  the  date  of  the  charter  down  to  the  time  he  sold  the  stock  in 
question,  the  president  of  the  F.  F.  Collins  Manufacturing  Company. 
From  the  very  nature  of  his  office  and  his  duties  incident  to  it,  as  well 
as  his  ownership  of  the  stock  sold,  it  was  his  business  to  know  whether 
the  representations  made  by  him  and  his  agents  to  the  appellee  were 
true,  for  they  were  in  regard  to  matters  that  equity  charged  him  with 
knowledge  of;  and  if  his  representations  were  false,  though  he  may  have 
believed  them  to  be  true,  he  is  chargeable  with  knowledge  of  their  falsity, 
and  responsibility  for  the  consequences  to  a  party  to  whom  made,  who 
relied,  acted  upon  and  was  misled  by  them  into  the  purchase  of  worthless 
stock.  There  can  be  no  question  that  the  evidence  in  this  case  was 
sufficient  to  warrant  the  jury  in  finding  that  the  representations  were 
material;  (Pridham  v.  Weddington,  74.  Texas,  354;  Cruess  v.  Fessler, 
39  Cal.,  336;  Crossland  v.  Hall,  33  X.  Y.  Eq.,  Ill;  O'Donnell  Brewing 
Co.  V.  Farrar,  163  111.,  471,  45  N.  E.  Rep.,  283 ;  Boles  v.  Merrill,  173 
Mass.,  491,  53  N.  E.  Rep.,  894;  Handy  v.  Waldron,  19  R.  I.,  618,  35 
Atl.  Rep.,  884) ;  that  they  were  made  for  the  purpose  of  inducing  ap- 
pellee to  buy  the  stock;  that  they  were  untrue;  that  appellee  believed 
them  to  be  true,  relied  upon  and  acted  upon  them  in  making  the  pur- 
chase. That  the  form  of  such  representations  were  as  statements  of  fact, 
is  apparent  from  the  statements  themselves.  It  is  thus  seen  that  the 
charge  in  question,  conceding  that  the  evidence  is  such  as  charged  ap- 
pellant with  knowledge,  submitted  to  the  finding  of  the  jury  all  of  the 
constituent  elements  of  fraudulent  misrepresentations.  It  would  have 
served  only  to  mislead  and  confuse  the  jury  to  have  submitted  as  an 
issue  the  knowledge  of  appellant  of  the  falsity  of  the  representations, 
since  under  the  undisputed  facts,  if  the  representations  were  false,  equity 
charges  him  with  knowledge  of  their  falsity. 

Again,  it  is  objected  to  the  charge  that  it  was  error  for  the  court  to 
tell  the  jury  that  if  they  should  "find  from  the  evidence  that  within 
two  years  after  plaintiff  discovered  or  should  have  discovered  that  such 
representations  were  false,  etc.'^  (other  facts  concurring),  plaintiif 
should  recover;. upon  the  ground  that  it  tended  to  confuse  the  jury  and 
mislead  them  into  believing  that  appellant's  defenses  of  acquiescence 
and  ratification  could  not  be  considered.  There  was  no  affirmative  error 
in  this  part  of  the  charge.  It  was  clearly  a  limitation  on  plaintiff's  right 
of  recovery.  It  merely  submitted  the  question  of  two-years  limitation 
pleaded  by  appellant.  It  did  not  militate  against  any  defense  plead  by 
him.  In  addition  to  the  court's  general  charge,  a  number  of  special 
charges  were  given  at  the  instance  of  appellant,  and  if  any  were  requested 
and  refused  upon  the  defenses  of  ratification  or  acquiescence  they  do  not 
appear  in  the  record. 

The  other  objections  made  to  the  charge  have  been  disposed  of  by 
what  we  have  already  said,  which  also  involves  and  disposes  of  the 
question  raised  by  the  nineteenth  assignment  of  error. 

Special  charge  Xo.  8,  the  refusal  of  which  is  made  the  basis  of  the 
twentieth  assignment  of  error,  is  upon  the  weight  of  evidence  in  that  it 
instructs  the  jury  as  a  matter  of  law  that  if  appellee  at  the  end  of  one 
year  knew  no  dividends  were  declared  he  was  put  upon  inquiry  of  the 
truth  of  the  matters  complained  of  by  him.  There  is  no  rule  of  law 
which   prescribes   a   definite   time   within    which    diligence    should    be 
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exercised,  nor  at  what  particular  time  in  the  progress  of  the  contract 
fraud  should  be  discovered.  (Am.  Freehold  Ld.  &  Mortg.  Co.  v.  Pace, 
66  S.  W.  Bep.,  377;  Wheeler  v.  Baars,  15  So.  Bep.,  584;  Backer  v. 
Pyne,  30  N.  E.  Bep.,  21.)  What  we  have  said  in  disposing  of  this 
assignment,  and  the  principle  enunciated  by  the  authorities  cited,  also 
disposes  of  appellant's  twenty-third  assignment,  which  complains  of  the 
refusal  to  give  a  special  charge  obnoxious  to  the  same  objection. 

There  was  no  evidence  which  would  warrant  the  court  in  giving  special 
charge  No.  16,  requested  by  appellant.  And  special  charge  No.  21  is 
upon  the  weight  of  evidence  and  was  properly  refused. 

The  effect  of  special  charge  No.  22,  requested  by  appellant,  if  given, 
would  have  been  to  require  the  jury  to  find  for  appellant  upon  evidence 
that  the  representation  alleged,  as  to  the  dividends  the  stock  had  paid, 
was  somewhat  different  from  what  was  actually  made,  though  all  the 
other  representations  alleged  had  been  proven  as  well  as  all  other  in- 
gredients of  fraud  in  connection  with  them,  essential  to  plaintiff's  re- 
covery. For  this  reason,  even  should  it  be  conceded  that  there  was  a 
material  variance  between  the  representation  alleged  and  proved  in  re- 
gard to  the  dividends  paid  on  the  stock,  we  think  the  charge  was  properly 
refused. 

Special  charge  No.  16,  made  the  basis  of  the  twenty-ninth  assignment 
of  error,  was  properly  refused.    See  Wheeler  v.  Baars,  15  So.  Bep.,  584. 

Special  charge  No.  13  was  likewise  properly  refused.  There  was  no 
evidence  that  plaintiff  in  making  the  purchase  relied  solely  upon  his  own 
judgment  uninfluenced  by  the  representations  of  appellant. 

Our  conclusions  of  fact  dispose  of  the  remaining  assignment.  The 
judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


M.  L.  Bartholomew  et  al.  v.  G.  F.  Shepperd. 

Decided  February  10,  1906. 

1. — Stated  Account— Pleadincr. 

In  a  suit  upon  a  stated  account  the  defendant  is  entitled  to  a  bill  of  par- 
ticulars, and  a  special  exception  to  a  petition  on  the  ground  that  th6  account 
is  not  itemized  is  as  valid  against  a  stated  as  an  open  account. 

8. — Same — ^Evidence. 

Evidence  considered  and  held  insufficient  to  prove  a  stated  account. 

Appeal  from  the  County  Court  of  Gregg  County.  Tried  below  before 
Hon.  Edwin  Lacy. 

Gaines  JB.  Turner  and  Young  &  Stinchcomb,  for  appellants. —  Ap- 
pellee having  alleged  the  items  of  Jno.  Stotts'  Grocery  account  $28.75, 
and  various  other  items  in  the  aggregate,  it  was  error  on  the  part  of  the 
court  to  overrule  the  special  exception,  excepting  to  each  and  every  one 
of  the  items  as  set  out  in  the  account  for  not  being  sufficientlv  itemized. 
Neyland  v.  Neyland,  19  Texas,  423,  62  S.  W.  Eep.,  1081. 
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Appellee  having  alleged  a  settlement  made  November  16,  1903,  re- 
sulting in  a  stated  account,  between  himself  and  appellants,  he  should 
have  proved  the  same  and  his  evidence  should  have  been  confined  on 
the  issue  of  a  settlement  made  about  this  date  between  himself  and  ap- 
pellants and  failing  in  proving  a  stated  account  or  a  settlement,  it  was 
error  for  the  court  to  submit  the  cause  to  a  jury  and  the  court  should 
have  given  a  peremptory  instruction.  Nevland  v.  Neyland,  19  Texas, 
423;  Heidenheimer  v.  Ellis,  3  S.  W.  Eep.,'666;  Whittlesey  v.  SpofEord, 
47  Texas,  17;  1  Am.  and  Eng.  Ency.  Law,  437,  div.  8;  Id.,  442  to  447. 

There  being  no  evidence  in  the  record  to  show  that  appellee  became 
the  purchaser  in  good  faith  and  for  value  of  the  sundry  accounts  set  out 
as  belonging  to  the  various  parties  set  out  in  plaintiff's  petition,  appellee 
could  not  have  had  a  settlement  which  was  merged  into  a  stated  account 
for  the  reason  that  such  a  settlement  and  stated  account  would  not  have 
been  binding  on  the  various  parties  that  appellant  owed,  and  it  was 
therefore  error  on  the  part  of  the  court  to  submit  an  issue  of  a  stated 
account  to  the  jury.  Heidenheimer  v.  Ellis,  67  Texas,  427;  Devine  v. 
Martin,  15  Texas,  25;  Minnis  v.  Schwartz,  37  Texas,  14;  Smalley  v. 
Taylor,  33  Texas,  670;  Hays  v.  Samuels,  55  Texas,  561. 

John  B,  Howard,  for  appellee. — It  was  not  necessary  for  the  plaintiff 
to  allege  anything  other  than  his  material  grounds  for  recovery  in  this 
case.  The  court  made  no  eror  in  overruling  defendant's  special  ex- 
ceptions. Neyland  v.  Neyland,  19  Texas,  423;  Hays  v.  Samuels,  55 
Texas,  562;  Leverett  v.  Wherry,  15  S.  W.  Rep.,  121;  Whittlesey  v. 
Spofford,  47  Texas,  17;  Heidenheimer  v.  Ellis,  3  S.  W.  Bep.,  666. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit  to 
recover  upon  an  alleged  stated  account  against  M.  L.  Bartholomew,  Jno. 
Stotts  and  W.  A.  McWhorter,  who  are  alleged  in  the  petition  to  have 
been  partners  at  the  time  the  indebtedness  sued  on  was  incurred,  and  as 
such  jointly  and  severally  liable  to  plaintiff  for  the  amount  due  upon 
said  account. 

The  petition  alleges,  in  substance,  that  prior  to  the  16th  day  of  No- 
vember, 1903,  the  defendants  became  indebted  to  plaintiff  in  the  sum 
of  $107.75,  and  to  various  other  persons  in  the  aggregate  sum  of 
$218.38,  the  several  sums  constituting  said  aggregate  indebtedness  being 
set  out  iti  an  exhibit  attached  to  the  petition ;  that  on  said  date  the  plain- 
tiff was  owner  of  all  of  said  claims,  having  purchased  said  accounts  for 
$218.38  from  the  persons  to  whom  they  were  originally  due;  that  de- 
fendants, having  notice  of  plaintiff's  purchase  and  knowing  the  amount 
due  plaintiff  and  the  amounts  due  upon  the  several  accounts  so  purchased 
by  him  as  aforesaid,  promised  and  agreed  on  said  16th  of  November, 
1903,  to  pay  plaintiff  said  accounts  as  shown  upon  the  exhibit  before 
mentioned.  The  account  as  set  out  in  the  exhibit  attached  to  the  petition 
contains  the  following  items: 

"To  amount  due  K.  S.  Holt  for  services  and  labor  performed 

cutting  piling  and  driving  team $14.80 

To  Jno.  Stotts'  Grocery  Account 28.75 

To  Jim  Jlagrill  Board  Account  rendered  firm 60.76 
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The  defendant  Bartholomew  answered  by  special  exceptions  and 
general  denial  and  by  special  pleas,  one  of  which  was  to  the  jurisdiction 
of  the  court,  on  the  ground  that  the  allegation  in  the  petition  that 
plaintiff  was  the  owner  by  purchase  of  the  claim  originally  due  the 
several  persons  named  in  the  petition  was  false,  and  was  fraudulently 
made  for  the  purpose  of  conferring  jurisdiction  upon  the  court. 

The  other  special  plea  was  a  denial  under  oath  of  the  alleged  partner- 
ship between  said  defendant  and  his  co-defendants. 

The  defendants  Stotts  and  McWhorter  also  excepted  generally  and 
specifically  to  the  petition  wid  answered  by  general  denial  and  special 
pleas,  the  nature  of  which  it  is  unnecessary  to  state. 

The  trial  in  the  court  below  was  by  a  jury  and  resulted  in  a  verdict 
and  judgment  in  favor  of  plaintiff  against  all  the  defendants  for  the 
amount  claimed  by  him.  From  this  judgment  the  defendants  below 
prosecute  this  appeal. 

The  evidence  shows  that  Stotts  and  McWhorter  were  engaged  as 
partners  in  the  business  of  cutting  and  selling  railroad  ties,  piling  and 
bridge  timbers  near  Bucker's  Spur  on  the  Texas  &  Pacific  Railway  in 
Gregg  County,  and  while  so  engaged  became  indebted  to  plaintiff  and 
to  the  various  persons  named  in  the  petition  for  labor  and  supplies 
furnished, them  in  carrying  on  said  business. 

Acording  to  the  testimony  of  all  of  the  defendants,  Bartholomew  was 
not  interested  in  the  business.  He  owned  the  growing  timber  out  of 
which  the  ties,  piling  and  bridge  timber  was  manufactured  by  the  other 
defendants,  arid  sold  it  to  them  at  the  agreed  price  of  V/o  cents  per 
foot.  Stotts  and  McWhorter  had  a  contract  with  the  railroad  for  the 
purchase  of  the  manufactured  timber.  On  the  occasions  when  delivery 
was  made  to  the  railroad  Bartholomew  was  present,  and  prior  to  such 
delivery  paid  the  hands  who  had  been  employed  to  cut  the  timber. 
He  testified  that  he  advanced  the  money  to  pay  for  cutting  the  timber 
because  the  railroad  would  not  receive  it  until  all  laborer's  liens  thereon 
had  been  discharged,  and  he  was  interested  in  the  consummation  of  the 
sales  to  the  railroad,  because  through  such  sales  he  collected  the  money 
due  him  by  the  other  defendants  as  the  purchase  price  of  the  standing 
timber.  There  is  also  evidence  to  the  effect  that  some  time  after  the 
claims  upon  which  appellee  sued  became  due  Bartholomew  promised 
that  he  and  the  other  defendants  would  pay  them.  On  his  direct  ex- 
amination plaintiff  testified  that  Bartholomew  and  McWhorter  promised 
to  pay  the  claims  sued  on,  and  that  said  defendants  knew  the  amounts 
claimed  by  him.  On  cross  examination  he  testified:  "I  never  had  a 
settlement  with  either  Jno.  Stotts,  W.  A.  Mc^^^lorter,  or  M.  L.  Bar- 
tholomew as  to  each  separate  account.  Neither  one  ever  agreed  to  the 
amount  of  $60.75  due  by  Jim  Magrill  for  board;  nor  either  one  of  them 
agreed  as  to  the  exact  amount  of  the  following  items  in  the  accounts 
upon  which  I  sued:  Jim  Stotts'  grocery  account,  $28.75;  one  horse 
collar,  $2 ;  one  cant-hook,  $1.50 ;  one  pair  of  grabs,  $2 ;  one  log  chain, 
$3;  money  loaned  to  the  firm,  $6.35;  S.  H,  Powell,  300  feet  of  lumber, 
$3;  Harrv  Oxford,  $7.08;  Bozman,  96  cents;  M.  Price,  $5.61;  Clemmons 
&  Benson,  $15.42;  Jim  Orr,  $21.11;  Orr  &  Cabiness,  $26.28;  Roy 
Brazill,  $21;  Bozman  &  Bozman,  $4.39;  E.  H.  Smith,  $3.46;  Jeff 
Gardner,  $15.97;  Benson  &  Clemmons,  $20.28;  Hines  Lowe,  $3.29; 
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Hinee  Lowe^  $15.75;  Herschel  CabbinesSy  $10;  Herechel  Cabbinese, 
$4.50;  Joe  Davis,  $7.73;  B.  L.  Holt,  $14.80;  Harry  Oxford,  $18.49. 
We  never  agreed  to  these  amounts  separately.  W.  A.  McWhorter  said 
at  various  times  that  he  would  pay  all  that  they  ow^d.  I  know  that  they 
owe  these  amounts,  and  they  promised  to  pay  them.  They  just  said 
they  would  pay  all  that  they  owed.*^ 

Only  two  or  three  of  the  accounts  claimed  to  have  been  purchased  by 
plaintiff  are  shown  by  the  evidence  to  have  been  assigned  to  him.  In 
regard  to  most  of  these  claims  there  is  no  evidence  as  to  the  amounts 
due  thereon,  and  no  evidence  showing  or  tending  to  show  that  plaintiff 
owned  them. 

It  is  unnecessary  to  consider  the  various  assignments  of  error  pre- 
sented in  appellant^s  brief  categorically  or  in  detail,  and  we  shall  only 
discuss  the  question  raised  which  we  regard  as  material. 

It  seems  to  be  settled  that  in  a  suit  upon  a  stated  account  the  defend- 
ant is  entitled  to  a  bill  of  particulars,  and  a  special  exception  to  the 
petition  on  the  ground  that  the  account  is  not  itemized  is  as  valid  against 
a  stated  as  an  open  account.  (Neyland  v.  Neyland,  19  Texas,  423.) 
Under  this  rule  it  is  clear  that  the  exception,  urged  by  appellants  to  a 
portion  of  the  account  sued  on  by  plaintiff,  should  have  been  sustained. 
The  Holt,  Stotts  and  Magrill  claims  before  mentioned  are  not  attempted 
to  be  itemized,  and  can  not  as  against  a  special  exception,  be  held  a 
sufficient  statement  of  account. 

We  think  the  evidence  is  insufficient  to  sustain  the  finding  that  any  of 
the  defendants  agreed  to  pay  the  specific  amounts  claimed  by  plaintiff, 
or  that  they  were  indebted  to  plaintiff  in  said  amounts.  All  that  de- 
fendants ever  promised  or  agreed  to  do  was  to  pay  whatever  they  owed, 
and  they  at  no  time  admitted  that  they  owed  the  specific  amounts  claimed 
by  plaintiff  in  this  suit. 

The  evidence  fails  to  show  the  amount  of  defendants'  indebtedness, 
and,  as  before  stated,  except  as  to  two  or  three  of  the  claims  alleged  to 
have  been  purchased  by  plaintiff,  fails  to  show  that  plaintiff  was  the 
owner  of  the  claims. 

We  also  think  the  evidence  insufficient  to  sustain  the  finding  that 
Bartholomew  was  a  partner  of  the  other  defendants.  He  might  he  held 
liable  on  his  promise  to  pay  the  claims  if  any  consideration  had  been 
shown  for  such  promise,  and  the  promise  had  been  to  pay  the  specific 
amounts  claimed,  but  as  we  have  stated  this  is  not  shown  by  the  evi- 
dence. 

His  promise  that  all  the  debts  of  the  firm  should  be  paid,  and  the 
fact  that  he  had  uniformly  paid  for  the  labor  employed  to  cut  the 
timber,  were  not  sufficient  to  raise  the  issue  of  whether  he  was  a  member 
of  the  firm,  and  that  issue  should  not  have  been  submitted  to  the  jury. 
The  uncontradicted  evidence  shows  that  he  was  not  a  partner  and  there 
is  neither  allegation  nor  proof  upon  which  he  could  be  held  liable  as 
such  on  the  ground  of  estoppel. 

We  believe  this  disposes  of  all  the  material  issues  raised  by  the  record, 
and  the  assignments  presenting  other  questions  are  overruled. 

For  the  reasons  above  indicated  the  judgment  of  the  trial  court  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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A.  B.  Moore  y.  Northern  Texas  Traction  Compant. 

Decided  February  10,  1906. 

1. — Negligence — ^Anticipated  Consequence — Testimony. 

Where  the  evidence  showed  that  one  of  defendant's  motor  cars  collided 
with  a  horse  upon  the  track,  and  a  lady  passenger  standing  upon  the  front 
platform  of  the  car  becoming  frightened  jumped  from  the  car  and  was  injured, 
it  was  reversible  error  to  admit  the  testimony  of  the  motorman  and  the  con- 
ductor that  they  did  not  anticipate  such  an  occurrence  and  such  a  consequence. 
The  proper  test  was,  could  a  very  cautions,  prudent  and  competent  person, 
situated  as  were  defendant's  employes,  have  anticipated  that  such  an  accident 
would  probably  result  from  the  action  of  the  motorman  in  negligently  running 
into  an  obstruction  on  the  track?  and  not  whether  the  particular  servant  did 
or  did  not  actually  contemplate  such  results. 

2. — City  Ordinance — Speed — ^Evidence. 

Where  there  was  testimony  in  the  record  to  the  effect  that  the  street  car 
in  question  was  running  "very  fast,"  and  "mighty  fast,"  it  was  error  to  ex- 
clude evidence  of  a  city  ordinance  against  running  street  cars  faster  than  seven 
miles  an  hour.    The  rate  of  speed  was  a  question  of  fact  for  the  jury. 

S. — Carrier  and  Passenger — Degree  of  Care. 

It  is  the  duty  of  a  carrier  of  passengers  to  exercise  the  highest  degree  of 
care  for  the  passenger's  safety.  A  charge  that  it  was  the  duty  of  the  carrier 
"to  exercise  that  high  degree  of  care  for  the  reasonable  personal  safety  of 
passengers  on  its  cars,  which  a  very  prudent  and  competent  person  would  use 
under  the  same  or  like  circumstances,"  was  misleading. 

4. — ^Passenger  on  Platform — Hegligence. 

The  fact  that  the  injured  party  was  standing  on  the  platform  of  the  car 
at  the  time  of  the  accident  raised  the  issue  of  contributory  negligence,  and 
warranted  the  court  in  assuming  that  such  act,  if  negligence,  was  a  proximate 
cause  of  the  injury. 

5. — Hegligence— Anticipated  Consequence — Charge. 

It  is  not  necessary  that  a  defendant,  to  be  liable  for  his  negligence,  must 
have  anticipated  the  precise  injury  or  the  precise  person  receiving  the  injury, 
but  it  is  sufficient  if  he  ought  to  have  anticipated  a  similar  injury  to  some 
one  similarly  situated.     Charges  considered  and  held  erroneous. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Irby  Dunklin. 

Cowan  &  Burney  and  ('has.  K.  Lee,  for  appellant. — It  was  negligence 
in  itself  to  allow  Mrs.  Moore  to  continue  on  the  platform  under  the 
circumstances.  Pittsl)urg,  A.  &  M.  P.  Rv.  Co.  v.  Caldwell,  74  Pa.  St., 
421;  Prav  v.  Omaha  Street  Rv.  Co.,  44  Xeb.,  167;  Elliott  v.  Newport 
Street  Ey.  Co.,  23  Law  Sep.  Ann.,  208. 

The  amount  of  care  owed  by  the  defendant  will  vary  with  the  character 
of  the  passenger.  The  obligation  and  duty  is  greater,  ordinarily,  with 
reference  to  protecting  women  and  children  than  it  is  as  to  men.  St. 
Louis,  A.  &  T.  V.  Finley,  79  Texas,  85 ;  followed  by  this  court  in  Chicago, 
R.  I.  &  T.  Rv.  V.  Bovles,  11  Texas  Civ.  App.,  525;  RidenHour  v.  Kansas 
City  Cable  Ry.  Co.  '(Mo.),  14  S.  W.  Rep.,  760. 

The  degree  of  care  will  also  be  greater  when  the  passengers  are  known 
to  be  exposed  to  danger.  Gaflfney  v.  Brooklyn  City  Ry.  Co.,  4  Am. 
Eiec.  Cases,  454;  Reber  v.  Traction  Co.,  6  Am.  Elec.  Cases,  447. 
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The  defendant's  negligence  being  the  cause  of  Mrs.  Moore^s  fright, 
it  is  responsible  for  all  of  the  consequences  thereof.  Jackson  v.  Galves- 
ton, H.  &  S.  A.  Ry.,  90  Texas,  372;  International  &  G.  N.  v.  Neflf,  87 
Texas,  303;  Texas  &  P.  v.  Watkins,  88  Texas,  20;  Missouri,  K.  &  T. 
v.  Rogers,  91  Texas,  59. 

The  acts  of  negligence  proved  were  the  proximate  cause  of  the 
injury.  There  was  no  question  of  remoteness  involved.  Wood  v.  Rail- 
road Co.,  6  Am.  Elec.  Cases,  429;  Jackson  v.  Galveston,  H.  &  S.  A. 
Hy.  Co.,  90  Texas,  372;  Gulf,  C.  &  S.  F.  Ry.  v.  Wood,  63  S.  W.  Rep., 
164;  Washington  v.  Missouri,  K.  &  T.  Ry.  Co.,  90  Texas,  314. 

Under  the  testimony  in  this  case,  the  plaintiff  should  have  had 
a  verdict.  Metropolitan  Ry.  Co.  v.  Moore,  83  Ga.,  453;  Bischoff  v. 
Peoples'  Ry.  Co.,  25  S.  W.  Rep.,  908 ;  Howell  v.  Lansing  Citv  Elec.  Co., 
99  N.  W.  Rep.,  407;  Wood  v.  Railway  Co.,  6  Am.  Elec.  Cases,  429. 

Cnpps  &  Canty,  Hanger  &  Short  and  Thfiodore  Mack,  for  appellee. — 
Not  only  is  the  court's  charge  free  from  error,  but  it  seems  that  a  per- 
emptory instruction  to  find  in  favor  of  the  traction  company  should 
have  been  given,  for  the  reason  that  the  injury  to  appellant's  wife  was 
such  that  could  not  have  been  foreseen  and  reasonably  anticipated,  and 
was  such  an  injury  that  would  not  have  resulted  had  not  the  interposi- 
tion of  a  new  and  independent  cause  interrupted  the  natural  consequence 
of  events,  turned  aside  their  course  and  produced  the  injury,  in  that 
the  plaintiff's  wife  was  caused  to  jump  from  the  car  by  reason  of  the 
horse  falling  on  the  track  of  appellee.  Texas  &  P.  Ry.  v.  Bigham,  90 
Texas,  223 ;  Denison  &  Sherman  Ry.  v.  Carter,  98  Texas,  196 ;  Milwaukee 
&  St.  P.  Ry.  V.  Kellog,  94  U.  S.,  469;  Cole  v.  Sherman  Savings  Co., 
63  Law  Rep.  Ann.,  416,  and  elaborate  note;  Nealy  v.  Fort  Worth  & 
R.  G.  Ry.  Co.,  72  S.  W.  Rep.,  159. 

SPEER,  Associate  Justice. — This  suit  was  instituted  by  A.  B. 
Moore  against  the  Northern  Texas  Traction  Company  to  recover  damages 
for  injuries  alleged  to  have  been  sustained  by  his  wife  in  jumping  from 
a  street  car  in  the  city  of  Port  Worth.  It  is  unnecessary  to  a  disposition 
of  the  case  to  state  the  grounds  of  negligence  alleged  against  the  com- 
pany. 

There  was  a  trial  before  a  jury,  which  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  defendant.  The  plaintiff  has  appealed.  By  bill 
of  exception  No.  6  it  is  shown  that  while  the  defendant's  witness.  Archer 
White  was  on  the  stand,  on  re-direct  examination  he  testified:  ***The 
lady  never  made  any  statement  that  there  was  danger  in  riding  on  the 
front  platform.  At  the  time  she  got  on  there  I  had  no  idea  that  a  horse 
would  fall  down  in  front  of  my  car,  or,  that  if  it  did,  she  would  get 
scared  and  jump  off.'  Whereupon  the  following  question  was  asked 
by  the  defendant's  counsel  and  answer  made  by  the  witness  before  ob- 
jection could  be  made:  *Q.  Had  any  one  told  or  said  anything  to 
you  to  make  you  believe  she  would  do  it?  A.  No,  sir.'  Whereupon 
jplaintiff,  by  counsel,  objected  to  the  question  and  answer  on  the  ground 
that  it  was  irrelevant  and  immaterial,  which  objection  was  by  the  court 
overruled,  and  the  plaintiff  excepted."  By  bill  of  exception  No.  7  it  is 
shown  that  while  the  defendant's  witness  Richardson  was  on  the  stand, 
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defendant's  counsel  asked  him  a  question  and  he  was  permitted  to  ans- 
wer the  same  as  follows.  "  'Q.  I  will  ask  you  this :  Did  you  have  an 
idea,  if  a  horse  should  fall  down  in  front  of  this  car  and  that  this  plain- 
tiff being  on  the  front  platform  and  that  the  car  was  approaching  and 
probably  might  run  into  a  horse,  did  you  have  any  idea  or  knowledge  of 
the  fact  that  she  would  jump  from  the  car  and  hurt  herself?  A.  No 
sir,  I  didn't.'  The  witness  further  testified  in  that  connection  as  fol- 
lows :  There  was  nothing  transpired  that  I  know  of,  to  make  me  believe 
she  would  jump.*  To  which  question  and  the  answer  thereto  and  the 
testimony  as  shown  the  plaintiff  then  and  there  excepted  and  objected 
on  the  ground  that  the  testimony  was  irrelevant  and  immaterial."  In 
these  rulings  the  court  erred,  and  his  error  is  such  as  to  call  for  a 
reversal  of  the  case.  In  admitting  the  evidence  the  court  held  the  same 
to  be  relevant.  But  relevant  to  what?  It  is  not  a  question  in  the  case 
whether  or  not  appellee's  motorman,  White,  had  heard  any  one  say 
anything  that  would  make  him  believe  Mrs.  Moore  would  jump  from  the 
car,  or  whether  or  not  appellee's  conductor,  Richardson,  had  an  idea 
that  if  a  horse  should  fall  down  in  front  of  the  car,  Mrs.  Moore  would 
jump  from  the  car  and  hurt  herself.  It  is  not  an  essential  to  appellee's 
liability  in  this  case  that  its  servants  operating  the  car  on  the  occasion 
of  Mrs.  Moore's  injury,  should  actually  have  anticipated  that  by  reason 
of  their  negligence  in  running  into  a  horse  and  buggy,  that  that  lady 
would  jump  from  the  car  and  be  injured.  It  is  only  on  the  theory  that 
it  was,  that  this  testimony  could  in  any  way  be  made  relevant  or  material. 
The  alleged  negligence  of  appellee  would  be  the  proximate  cause  of  Mrs. 
Moore's  injury  in  the  event  such  result  was  one  which  probably  would 
follow  such  act  of  negligence,  and  therefore  one  which  a  very  cautious 
and  prudent  person,  situated  as  was  appellee's  conductor,  ought  to  have 
foreseen.  The  test  upon  this  question  of  anticipation  is,  then.  Could  a 
very  cautious,  prudent  and  competent  person,  situated  as  was  appellee's 
motorman,  have  anticipated  that  such  an  accident  would  probably  result 
from  his  act  in  negligently  running  into  an  obstruction  on  the  track? 
And  not  that  such  motorman  did  or  did  not  actually  have  an  idea,  know 
or  contemplate  such  results.  To  admit  evidence  that  he  did  not  actually 
anticipate  the  injury,  is  to  introduce  evidence  in  support  of  a  foreign 
issue  in  the  case,  and  an  issue,  too,  which  would  not  be  defensive  if 
actually  pleaded.  It  could  serve  only  to  confuse  the  minds  of  the 
jurors  to  the  prejudice  of  appellant.  The  evidence  therefore  did  not 
tend  to  prove  any  legitimate  issue  arising  in  the  case  and  should  have 
been  excluded. 

There  was  also  error  in  excluding  from  the  jury  the  ordinance  of  the 
city  of  Fort  Worth  when  offered  by  the  appellant  as  follows.  ^^Sec.  410. 
Speed  of  Street  Cars.  Any  person,  firm,  corporation,  or  company,  who 
shall  in  this  city  run,  or  cause  to  be  run,  any  street  car  at  a  greater  rate 
of  speed  than  seven  miles  per  hour,  shall  be  deemed  guilty  of  a  mis- 
demeanor and  shall,  upon  conviction  thereof,  be  fined  in  any  sum  not 
less  than  five  nor  more  than  twenty-five  dollars."  This  was  excluded 
upon  the  objection  of  appellee  that  ^^there  was  absolutely  no  evidence 
to  show  that  the  car  was  going  over  seven  miles  an  hour,  and  therefore 
the  ordinance  was  irrelevant  and  immaterial."  But  we  think  there  is 
evidence  in  the  record  from  which  the  jury  mi.firht  have  found  that  the 
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car  was  exceeding  the  speed  prescribed  by' the  ordinance  offered.  WTiile 
this  evidence  is  couched  in  such  general  terms  as  "very  fast"  and  "mighty 
fast,"  and  while  these  expressions  are  terms  of  relative  meaning,  yet 
when  applied  to  a  particular  object — a  street  car  in  this  instance — ^they 
are  sufficiently  definite  to  enable  the  jury  to  say  whether  or  not  the  car 
was  traveling  in  excess  of  seven  miles  per  hour. 

The  court  charged  the  jury  that  appellee  owed  the  duty  under  the 
law  "to  exercise  that  high  degree  of  care  for  the  reasonable  personal 
safety  of  passengers  on  its  cars  which  a  very  prudent  and  competent 
person  would  use  under  the  same  or  like  circumstances,"  etc.  We  suggest 
on  another  trial  that  the  word  "reasonable"  be  omitted,  since  it  might 
be  understood  to  engraft  a  limitation  upon  the  well-defined  duty  of 
carrier  to  passenger  to  exercise  the  highest  degree  of  care  for  such 
passenger^s  safety. 

The  evidence  authorized  the  court  to  submit  to  the  jury,  as  he  did,  the 
question  of  Mrs.  Moore's  contributory  negligence  in  taking  her  position 
and  remaining  on  the  front  platform  of  appellee's  car.  Nor  do  we 
think  there  was  error  in  assuming,  as  the  court  did,  if  she  was  guilty  of 
negligence  in  this  particular,  that  it  was  a  proximate  cause  contributing 
to  her  injury. 

In  our  judgment,  a  more  serious  and  more  substantial  error  than 
either  of  these  above  discussed  was  committed  by  the  court  in  submitting 
to  the  jury  the  question  of  proximate  cause,  when  tested  by  the  rule  of 
what  ought  reasonably  to  be  anticipated.  In  paragraph  2  the  jury  are 
instructed  to  return  a  verdict  in  favor  of  the  plaintiff  if  they  have  found 
the  negligence  alleged,  and  "further  believe  from  all  the  facts  and  cir- 
cumstances in  evidence,  that  the  motorman  ought  reasonably  to  have 
anticipated  that  as  a  result  of  such  negligence,  if  any,  on  his  part  there 
was  danger  of  Mrs.  Moore's  becoming  so  frightened  as  to  jump  from 
said  car  while  it  was  in  motion."  In  paragraph  3  the  jury  are  author- 
ized to  find  for  the  plaintiff  if  they  have  found  the  defendant  guilty  of 
negligence  in  maintaining  its  track  in  the  condition  alleged,  and  "further 
believe  from  the  evidence  that  it  ought  reasonably  to  have  been  antici- 
pated by  the  defendant  that  such  an  injury  to  some  passenger  on  some 
of  its  cars,  occasioned  as  Mrs.  Moore's  injury  was  occasioned,  might 
probably  result  as  a  consequence  of  said  open  space,  between  the  rails, 
if  any,"  etc.  In  paragraph  8  the  jury  are  told,  "yet  if  you  further,  be- 
lieve from  the  evidence  that  a  very  prudent  and  competent  person,  exer- 
cising the  degree  of  care  owed  by  the  defendant  and  explained  above, 
similarly  situated  to  the  defendant,  could  not  reasonably  have  anticipated 
that  an  injury  to  a  passenger  on  a  car,  occasioned  as  plaintiff's  injury 
was  occasioned,  might  result  as  a  consequence  of  such  negligence,  then 
you  will  return  a  verdict  in  favor  of  the  defendant."  After  having 
received  the  court's  charge,  the  jury  propounded  to  the  court  the  follow- 
ing questions:  "Does  the  ^reasonable  anticipation*  refer  to  both  the 
motorman  and  the  management,  or  to  only  one,  and  which?"  "Does 
the  'reasonable  anticipation'  refer  to  only  this  particular  accident,  or 
generally  to  all  accidents  that  might  occur  to  those  riding  on  the  front 
of  a  car?"  In  reply  the  court  instructed  them  as  follows:  "Complying 
with  your  request  for  further  instruction,  explaining  the  meaning  of  the 
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language  used  in  paragraph  8  of  the  charge  already  given,  you  are 
instructed  that  by  the  language  used  in  said  paragraph  is  meant: 

"Even  though  you  should  find,  under  other  instructions  given  in  the 
charge,  that  the  motorman  in  charge  of  the  car  was  guilty  of  negligence 
in  the  operation  of  said  car,  in  some  one  or  all  the  matters  mentioned 
in  the  second  paragraph  of  the  charge,  but  further  believe  from  the 
evidence  that  a  very  prudent  and  competent  motorman,  exercising  the 
degree  of  care  owed  by  the  defendant  and  explained  in  the  first  paragraph 
of  the  charge,  could  not  under  the  same  circumstances,  have  reasonably 
anticipated  that  a^  a  result  of  such  negligence  Mrs.  Moore  might  become 
frightened  in  the  manner  in  which  she  was  frightened,  and  jump  from 
the  car  while  in  motion  as  she  jumped  from  it,  then  you  can  not  find  for 
the  plaintiff  by  reason  of  the  alleged  negligence  of  said  motorman;  and 

"Even  though  you  should  find,  under  other  instructions  given  in 
the  charge,  that  the  agents  of  the  defendant  charged  with  the  duty  of 
construction  and  maintaining  its  track,  were  guilty  of  negligence  in 
maintaining  it  in  the  condition  you  believe  the  same  was  in  at  the  time 
and  place  of  the  accident,  yet  if  you  further  believe  from  the  evidence 
that  a  very  prudent  and  competent  person,  charged  with  the  same  duty 
and  exercising  the  degree  of  care  owed  by  the  defendant  and  explained 
in  the  first  paragraph  of  the  charge,  could  not  reasonably  have  antici- 
pated that  as  a  result  of  such  negligence  a  horse  might  fall  on  the  street 
in  front  of  a  moving  car  and  that  a  passenger  on  the  front  platform  of 
such  car,  might  through  fright  occasioned  by  fear  of  collision  between 
said  car  and  the  horse  or  the  vehicle  attached  thereto,  jump  from 
the  car  while  in  motion  and  be  injured,  then  you  can  not  find  for 
the  plaintiff  by  reason  of  the  alleged  negligence  of  the  defendant  in  the 
construction  and  maintaining  its  track  in  the  condition  you  believe  the 
same  was  in  at  the  time  and  place  of  the  accident."  In  the  first  place, 
we  sustain  the  contention  that  these  charges  are  on  the  weight  of  the 
evidence,  and  by  giving  undue  prominence  to  the  fact  that  the  appellee 
must  have  been  able  to  anticipate  the  accident  before  it  would  be  held 
liable,  amount  to  an  intimation  to  the  jury  that  appellee  could  not 
reasonably  have^anticipated  that  by  reason  of  its  negligence  Mrs.  Moore 
would  become  frightened,  jump  from  its  car  and  be  injured.  See 
Lumsden  v.  Chicago,  E.  I.  &  T.  Ry.  Co.,  73  S.  W.  Rep.,  428,  and  au- 
thorities  there  cited.  We  do  not  mean  to  intimate  that  the  mere  answer- 
ing of  the  jury's  questions  gave  undue  prominence  to  the  feature  of  the 
case  inquired  about,  for  we  have  held  to  the  very  contrary.  See  Lumsden 
V.  Chicago,  E.  I.  &  T.  Ey.  Co.,  73  S.  W.  Eep.,  428.  But  aside  from 
this,  the  jury  are  reminded  in  the  second,  third  and  eighth  paragraphs 
that  the  injury  must  have  been  of  such  character  as  reasonably  to  have 
been  anticipated  before  appellee  was  to  be  held  liable,  and  in  the  in- 
structions given  to  the  jury  in  answer  to  their  question  whether  or  not 
"this  'reasonable  anticipation'  referred  to  both  the  motorman  and  the 
management  or  to  only  one,  and  whether  to  this  particular  accident  or 
generally,"  the  court  virtually  reiterates  the  charges  already  given  and 
makes  no  clearer  the  question  evidently  perplexing  the  jury — that  is, 
whether  or  not  a  very  cautious  and  competent  person  ought  to  have 
anticipated  this  particular  accident  to  Mrs.  Moore,  or  only  that  such  an 
accident  was  likely  to  occur  to  some  passenger.     But  in  view  of  the 
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jury's  perplexity,  as  evidenced  by  their  interrogatories  to  the  court,  we 
think  it  quite  clear  that  the  court's  charge  upon  the  question  of  antici- 
pated injuries,  as  set  forth  in  his  answer  to  these  interrogatories  and  as 
previously  given  in  the  second  paragraph  of  his  charge,  was  highly  mis- 
leading to  the  jury,  in  that  by  it  they  were  doubtless  led  to  believe  that 
before  appellee  would  be  liable  in  the  case,  its  motorman  in  the  exercise 
of  that  high  degree  of  care  required,  must  have  anticipated  the  precise 
injury  and  the  precise  person  to  whom  it  would  happen — Mrs.  Moore. 
While  to  the  trained  mind  it  might  appear  that  if  an  injury  to  some 
person  should  be  anticipated,  it  necessarily  included  an  injury  to  any 
person,  yet  it  is  not  clear  that  the  jury  so  reasoned.  On  the  contrary,  in 
view  of  their  questions  to  the  court,  they  did  not  so  reason.  It  has  never 
been  held,  so  far  as  we  are  aware,  and  is  not  thought  to  be  the  law,  that 
a  defendant  must  have  anticipated  the  precise  injury  or  precise  person 
receiving  the  injury,  but  it  is  sufficient  if  he  ought  to  have  anticipated 
a  similar  injury  to  some  one  similarly  situated  (Texas  &  Pacific  Ry.  Co. 
V.  Bigham,  90  Texas,  227),  and  we  think  the  charge  as  a  whole  in  this 
case  made  a  false  impression  upon  the  jury's  mind  in  this  all-important 
particular. 

For  these  errors,  the  judgment  is  reversed  and  the  cause  remanded  for 
another  trial. 

Reversed  and  remanded. 


R.  J.  Brown,  Sheriff,  v.  W.  L.  Kino. 

Decided  February  10,  1906. 

1. — Liability  of  Sheriff  for  Acts  of  Deputy. 

In  order  to  impose  responsibility  upon  a  sheriff  for  the  act  of  his  deputy 
it  must  appear  that  the  act  of  which  complaint  is  made  was  done  by  the 
deputy  while  in  the  execution  of  some  writ  or  process  lawfully  issued,  or 
while  in  the  performance  of  some  duty  imposed  by  law  upon  the  sheriff  or 
the  acting  deputy.  Facts  considered,  and  held  not  to  show  liability  of  sheriff 
for  acts  of  his  deputies  in  attempting  to  make  an  arrest  for  disturbing  the 
peace  and  carrying  a  pistol.  , 

2.— "Color  of  Office"— Definition, 

By  the  phrase  "color  of  office"  is  meant  a  claim  or  assumption  of  right 
to  do  an  act  by  virtue  of  an  office,  made  by  a  person  who  is  legally  destitute 
of  such  right. 

3. — ^Arrest  Without  Warrant — ^When  Lawful. 

While  certain  provisions  of  our  penal  law  permit  and  require  a  peace  officer 
to  arrest  a  citizen  without  warrant,  still  the  specified  conditions  under  which 
this  may  be  done  must  be  made  distinctly  to  appear  to  justify  the  officer  and 
to  render  his  acts  official. 

4. — ^Unlawful  Act  of  Deputy — Batiflcation  Doubtful. 

It  is  doubtful  whether  a  recovery  could  be  had  against  a  sheriff  on  the 
ground  of  a  ratification  by  him  of  the  unlawful  acts  of  his  deputy. 

Appeal  from  the  District  Court  of  Clay  County.    Tried  below  before 
Hon.  A.  H.  Carvigan. 

Freeman  d-  BataeU  and  Wolfe,  Rare  cf  Maxey,  for  appellant,  cited: — 
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Const,  of  Texas,  art.  1,  sec.  9;  Shields  v.  State,  16  So.  Rep.,  87;  on 
guaranty  against  unreasonable  seizure  and  searches. 

A  sheriff  is  responsible  only  for  the  official  acts  of  his  deputy:  Hev. 
Stats.,  art.  4897;  Maddox  v.  Hudgeons,  72  S.  W.  Kep.,  414;  Hamilton 
v.  Ward,  4  Texas,  356;  Haley  v.  Greenwood,  28  Texas,  680;  Thomas 
V.  Browder,  33  Texas,  784;  Heidenheimer  v.  Brent,  59  Texas,  533; 
Holliman  v.  Carroll,  27  Texas,  23;  Morris  v.  Kasling,  79  Texas,  148; 
Cortez  V.  State,  69  S.  W.  Rep.,  536;  Montgomery  v.  State,  65  S.  W.  Rep., 
540;  Russell  v.  State,  37  Texas  Crim.  Rep.,  317;  Lacy  v.  State, 
7  Texas  Crim.  App.,  413;  Alford  v.  State,  8  Texas  Crim  App., 
561;  Pickett  v.  State,  25  S.  E.  Rep.,  609;  Williams  v.  State,  28 
S.  E.  Rep.,  629 ;  Grumon  v.  Raymond,  6  Am.  Dec,  203 ;  Barnes 
V.  Whitaker,  45  Wis.,  204;  State  v.  Wade,  40  Atlan.  Rep.,  104,' 
Garber  v.  Arkley,  37  Wis.,  43;  McLendon  v.  Kennerdy  (Tenn.), 
22  S.  W.  Rep.,  200;  Hawkins  v.  Thomas,  29  N.  E.  Rep.,  158;  Chandler 
V.  Rutherford,  101  Fed.  Rep.,  774. 

Sheriff  Brown  could  not  and  did  not  ratify  any  unlawful  acts  of  his 
deputies.    Joske  v.  Irvine,  91  Texas,  574;  Dorr  v.  Mickley,  16  Minn.,. 
20;  Meacham  Agency,  sec.  114,  115;  also  sec.  18  and  19,  chap.  2; 
Cooley  on  Torts,  p.  127. 

W.  T.  Allen,  R,  E.  Taylor  and  J.  T.  Montgomery,  for  appellee. 

CONNER,  Chief  Justice. — This  appeal  is  from  a  judgment  in 
appellee's  favor  against  the  appellant,  R.  J.  Brown,  as  sheriff  of  Clay 
County,  and  against  W.  H.  Allen  and  Hugh  Cozart,  his  deputies,  for 
the  sum  of  $2,000  as  damages  on.  account  of  gunshot  wounds  inflicted 
by  said  deputies  during  an  attempt  to  arrest  appellee  for  an  alleged 
breach  of  the  peace,  and  for  an  alleged  violation  of  the  law  in  unlawfully 
carrying  a  pistol  in  the  Buffalo  Springs  community  of  Clay  County 
during  the  night  of  the  23d  day  of  December,  1904. 

The  vital  question  presented  on  this  appeal  is  whether  appellant, 
who  was  a  nonparticipant,  is  liable  for  the  acts  of  his  deputies  in  so 
shooting  and  wounding  appellee.  In  determining  this  question,  we  are 
required  to  review  the  testimony,  which,  so  far  as  necessary,  is  substan- 
tially as  follows:  The  evidence  shows  that  upon  the  petition  of  a 
number  of  citizens  living  in  the  community  of  Buffalo  Springs  who 
were  complaining  of  frequent  disturbances  and  breaches  of  the  peace 
by  bad  boys  in  that  community,  appellant  appointed  said  Allen  and  Co- 
zart deputy  sheriffs,  with  instructions  to  suppress  violations  of  the  law 
and  breaches  of  the  peace  in  the  community  mentioned;  that  on  the 
occasion  of  the  injury  Allen  and  Cozart,  with  the  purpose  of  pre- 
venting disturbances,  repaired  to  a  point  near  Friendship  Church, 
where  a  "box  supper"  was  given  on  the  night  mentioned.  Appellee 
was  "drinking'*  and  more  or  less  boisterous  during  the  supper,  and 
thereafter  he,  together  with  Bruce  Roberts,  George  Newman,  R.  Cozart, 
Lew  Straley,  and  several  other  boys,  mounted  their  horses  and  rode 
off  in  the  direction  of  the  point  at  which  said  deputies  were  located. 
There  is  evidence  tending  to  show  that  soon  after  leaving  the  church 
some  person  in  the  crowd  fired  a  pistol  several  times.  Appellee,  how- 
ever, denied  that  he  shot  or  that  there  was  any  shooting  in  the  crowd. 
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He  testified:  "I  did  not  have  a  pistol  with  me  that  uight.  I  did  not 
throw  one  away.  I  did  not  have  one  in  my  hand.  I  did  not  shoot  one. 
I  did  not  see  anyone  riding  a  gray  horse  fire  a  shot.  I  never  seen  nary 
a  pistol  fire.  Did  not  hear  any  discharge  or  reports  that  sounded  like 
pistol  shots.  Never  heard  anything  but  a  firecracker.  I  taken  it  to  be 
a  firecracker.  This  is  the  only  one  I  remember  having  heard  fire  that 
night  until  those  shotguns  were  fired  and  I  was  injured.*'  The  evidence 
further  shows  that  some  of  the  boys  were  about  fifty  yards  in  front 
of  appellee,  but  they  had  been  halted  by  Allen  and  Cozart  when  he  rode 
up.  Hugh  Cozart,  upon  whose  testimony  appellee  principally  relies 
to  support  the  judgment  against  appellant,  testified  at  this  point  as  fol- 
lows: "I  heard  them  shooting.  I  saw  the  blaze.  I  don't  know  how 
many  shots  were  fired.  There  must  have  been  ten  or  twelve.  I  knew 
these  shots  were  being  fired  'along  the  road,  near  private  residences. 
I  knew  this  was  a  violation  of  the  law.  From  the  reports  it  was  my 
opinion  they  were  firing  six-shooters.  I  taken  it  to  be  a  six-shooter 
from  the  flash  and  the  report.  This  shooting  must  have  been  two  hun- 
dred, maybe  two  hundred  and  fifty,  yards  from  me,  along  there  some- 
where. I  could  see  the  fiash  coming  right  straight  from  where  the 
shooting  was  done  to  me.  I  could  not  see  exactly  this  bunch  of  men 
coming  all  the  way.  They  came  right  down  the  cliff  or  hill.  I  seen 
them  coming  towards  me  .  .  .  Mr.  Allen  and  I  decided  to  stop 
them  and  search  them  for  guns  and  arrest  them  for  disturbing  the 
peace.  I  had  no  ill  will  towards  Bud  King  or  Sank  Wallis.  We  sup- 
posed that  they  were  shooting.  Q.  You  all  decided  to  arrest  them 
for  disturbing  the  peace?  And  for  carrying  six-shooters?  Is  that 
what  you  decided  to  do,  you  and  Mr.  Allen,  to  stop  them  and  search 
them  for  six-shooters?  A.  We  supposed  they  were  shooting  there. 
Q.  You  were  going  to  stop  them  and  search  them  and  arrest  them 
for  carrying  six-shooters  and  disturbing  the  peace?  A.  Yes  sir.  We 
were  going  to  get  the  six-shooters.  Q.  That  was  your  purpose  in 
stopping  them  then?  A.  Yes,  sir,  to  get  the  six-shooters.  .  .  . 
We  stopped  those  others  (the  boys  in  front),  told  them  to  line  up, 
that  we  wanted  to  search  them  for  pistols.  .  .  .  Frank  Wright, 
Bruce  Roberts,  Everett  Stultz,  and  Bud  King  got  down  off  their  horses, 
and  we  searched  them.  Sank  Wallis  was  not  there.  He  came  up  be- 
fore we  searched  these  boys.  Bud  King  came  down  the  hill  directly 
after  we  stopped  them  and  after  Wallis.  I  didn't  know  who  Bud  King 
was  as  he  was  coming  down.  I  had  my  back  to  King  when  he  came 
up.  The  first  I  saw  of  him,  Mr.  Allen  halloaed,  'Halt !'  and  I  turned 
around.  King  was  going  by  as  hard  as  his  horse  could  go.  .  .  . 
I  halloaed,  'Halt !'  Then  I  fired  at  the  horse  to  stop  him.  Mr.  Allen 
fired  at  the  horse  to  stop  him.  Mr.  Allen  fired  his  gun 
just  a  little  before  I  did.  I  knew  King  was  on  the  horse 
when  I  shot.  It  was  moonshiny.  I  could  see  the  gunsights.  I  didn't 
take  as  good  aim  as  if  it  had  been  daylight,  but  I  did  take  aim.  I 
don't  know  which  one  of  us  hit  this  boy.  At  the  time  I  shot  I  couldn't 
see  what  he  was  doing  but  running.  I  didn't  know  what  he  was  doing. 
My  idea  was  that  he  didn't  want  to  be  searched.  I  didn't  see  him 
have  any  pistol.  T  shot  for  the  purpose  of  bringing  his  horse  down 
and  stopping  him.     I  didn't  care  whether  it  killed  his  horse  or  not. 
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but  I  wanted  to  stop  him.  When  I  fired  I  suppose  the  horse  was 
twenty,  maybe  thirty,  steps  away.  Mr.  Allen  was  a  little  further  down 
the  road  than  I  was,  a  little  closer  to  the  horse."  Cross-examined, 
this  witness  testified  that  "it  is  a  fact  that  when  Mr.  Allen  and  I 
halted  these  people  down  there,  our  only  purpose  was  to  search  them 
for  pistols.  When  they  came  up  firing  them,  we  taken  them  to  be 
pistols  from  the  reports  and  flashes  of  them.  My  idea  was  to  search  them 
and  get  the  pistols  they  were  firing.  My  only  purpose  was  to  see  if 
they  had  pistols.  That  was  the  only  purpose  I  had.  Just  before  King 
came  down  there  Sank  Wallis  and  Everett  Stultz  were  advancing  on 
Mr.  Allen.  It  appeared  to  me  from  the  acts  of  these  parties  as  they 
were  advancing  on  Mr.  Allen  that  there  was  danger  of  a  difficulty  and 
danger  to  Mr.  Allen.  .  .  .  After  King  passed  through  I  heard 
five  shots  in  the  direction  he  had  taken."  On  re-direct  examination 
he  was  asked  this  question :  *^Vere  you  trying  to  arrest  them  for  violate 
ing  the  law?"  His  answer  was:  "I  suppose  you  might  take  it  that 
way.  Q.  That  is  what  you  took  it  to  be — that  you  were  trying  to  arrest 
them  for  violating  the  law?  A.  No,  sir,  I  took  it  that  I  was  trying 
to  stop  them  for  the  purpose  of  searching  them  and  getting  the  pistols 
from  them.  I  know  what  it  is  to  arrest  a  man.  If  they  had  had 
six-shooters  I  would  not  have  turned  them  loose.  I  did  turn  loose 
everybody  that  we  halted  there.  We  did  not  find  any  six-shooters." 
The  witness  further  testified  that  himself  and  Allen  were  still  deputies 
and  that  at  the  time  appellant  appointed  him  "there  had  been  a  lot  of 
disturbance — ^these  boys  shooting  their  six-shooters  down  there — ^and 
he  (appellant)  told  me  he  would  appoint  me  and  wanted  me  to  stop 
that.  He  didn't  tell  me  how  he  wanted  me  to  stop  it.  He  said 
when  there  was  any  public  gathering,  anything  like  that  around,  for 
me  to  go  and  kinder  see  after  it.  I  don't  recollect  whether  he  told 
me  he  wanted  them  arrested  if  they  carried  any  six-shooters  or  not. 
As  near  as  I  can  tell  what  he  wanted  me  to  do  was  to  stop  that  disturb- 
ance. I  don't  think  he  told  me  how  he  wanted  me  to  stop  it.  . "  .  . 
He  (appellant)  made  the  same  talk  to. both  of  us  (the  witness  and 
Allen,  the  other  deputy)."  The  witness  further  testified  that  the  reason 
he  and  Allen  went  to  the  church  that  night  was  because  they  had  been 
informed  that  the  boys  were  drinking  and  that  there  would  likely  be 
trouble  at  the  church  where  the  box  supper  was  to  be  had.  Several  wit- 
nesses testified  to  having  heard  firing,  but  after  a  careful  search  of 
the  record  we  fail  to  find  any  witness  who  testifies  that  appellee, 
on  the  night  in  question,  either  had  or  fired  a  pistol,  or  that  the 
deputy  sheriffs  recognized  anyone  at  the  time  they  saw  the  flashes  and 
heard  the  reports.  It  is  also  undisputed  that  Allen  and  Cozart  were 
not  acting  by  virtue  of  any  writ  or  process  authorizing  the  arrest  or  de- 
tention of  appellee  or  of  any  other  person,  and  that  appellant.  Brown, 
was  not  present  and  did  not  learn  of  the  occurrence  until  afterwards. 

We  have  concluded  that  the  acts  of  Allen  and  Cozart  were  not  offi- 
cial in  the  sense  necessary  to  cast  upon  appellant  responsibility  therefor. 
We  had  occasion  to  examine  this  question  with  some  care  in  the  case 
of  Maddox  v.  Hudgeons  (Texas  Civ.  App.),  73  S.  W.  Kep.,  415,  in 
which  writ  of  error  was  refused  by  the  Supreme  Court,  and  the  con- 
clusion was  reached  that,  in  order  to  impose  a  responsibility  upon  a 
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sheriflp  for  the  act  of  his  deputy,  it  must  appear  that  the  act  of  which 
complaint  is  made  was  done  while  in  the  execution  of  some  writ  or 
process  lawfully  issued,  or  while  in  the  performance  of  some  duty  im- 
posed by  law  upon  the  sheriff  or  the  acting  deputy.  We  think  this 
conclusion  is  well  established,  not  only  by  the  case  referred  to  and  the 
authorities  therein  cited,  but  by  many  others  that  have  been  collated 
in  appellant's  brief  in  this  cause.  The  good  faith  of  the  deputies 
whose  acts  are  under  consideration  in  this  case  does  not  seem  to  be 
questioned.  We  nevertheless  feel  impelled  to  the  conclusion  that  their 
acts  fall  within  that  class  of  acts  that  are  denominated  by  text-writers 
and  in  legal  decisions  as  those  done  by  "color  of  office."  One  of  the  defi- 
nitions of  these  terms  is:  "A  claim  or  assumption  of  right  to  do  an 
act  by  virtue  of  an  office,  made  by  a  person  who  is  legally  destitute 
of  any  such  right."  Black's  Law  Dictionary.  It  seems  to  us  that 
the  conduct  of  Cozart  and  Allen  falls  within  the  very  terms  of  this 
definition.  The  case  is  not  one  of  tort  or  wrong  done  in  the  execution 
of  lawful  process,  or  of  wrongs  committed  while  in  the  performance 
of  duties  enjoined  by  law.  The  Anglo-Saxon  people  have  ever  guarded 
with  jealous  care  the  person  from  all  unreasonable  seizures  or  searches, 
and  our  lawmakers  have  carefully  defined  the  circumstances  under 
which  arrests  may  be  made  without  warrant.  ^  Any  person  who  shall, 
in  this  State,  unlawfully  carry  on  or  about  his  person  any  pistol,  under, 
the  circumstances  set  forth  in  chapter  4,  tit.  9,  of  our  Penal  Code, 
may  be  arrested  without  warrant  by  any  peace  officer,  and  carried  before 
the  nearest  justice  of  the  peace  for  trial.  Pen.  Code  1895,  art.  342. 
Indeed,  this  article  declares  that  any  peace  officer  who  shall  fail  or  refuse 
to  arrest  such  person  "on  his  own  knowledge,  or  upon  information  from 
some  credible  person,"  shall  be  punished  by  fine  not  exceeding  $500. 
Before,  however,  a  duty  under  this  article  arises,  or  the  power  thus 
conferred  can  be  exercised,  it  must  at  least  appear  that  the  fact  con- 
stituting a  violation  of  the  law  is  within  the  personal  knowledge  of  the 
officer  attempting  to  arrest,  or  that  some  credible  person  shall  have 
informed  him  of  that  fact.  A  most  critical  examination  of  the  evidence 
in  this  case  fails  to  show  that  appellee  on  the  night  in  question  had 
on  his  person  at  the  box  supper  or  along  the  road  any  pistol  or  other 
prohibited  arm.  It  affirmatively  shows  that  both  Allen  and  Cozart  were 
without  personal  knowledge  of  any  such  fact,  had  it  been  a  fact,  and  that 
they  acted  without  any  information  of  that  purport  from  any  credible 
person. 

Article  247,  Code  Cr.  Pro.  1895,  provides  that  "a  peace  officer  or 
any  other  person  may  without  warrant,  arrest  an  offender  when  the 
offense  is  committed  in  his  presence  or  within  his  view,  if  the  offense 
is  one  classed  as  a  felony,  or  as  an  offense  against  the  public  peace." 
Among  the  offenses  classed  as  disturbances  of  the  peace  in  chapter 
3,  tit.  9,  of  the  Penal  Code,  is  that  of  a  person  who  rudely  displays 
any  pistol  or  other  deadly  weapon  in  or  near  any  private  house  in  a 
manner  calculated  to  disturb  the  inhabitants  of  such  house.  It  can  not 
be  affirmed  from  the  evidence  in  this  case,  however,  that  appellee  in 
his  progress  from  the  box  supper  displayed  a  weapon  of  any  kind, 
or  that  any  such  offense  by  appellee  was  committed  within  the  view 
of  the  deputy  sheriffs.     True,  the  evidence  tends  to  show  that  some 
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one  of  the  boys  in  the  crowd  may  have  done  so,  but  the  person,  if 
any  one,  doing  it  was  not  within  tiie  view  of  the  deputies.  The  flash 
witnessed  by  them  conveyed  the  information  that  some  person  had 
offended,  but  we  have  found  no  provision  of  the  law,  and  none  has  been 
cited,  which  would  make  it  the  duty  of  the  deputies  under  such  cir- 
cumstances to  arrest  and  search  all  those  who  were  traveling  the  road 
at  the  time.  Had  appellee  had  on  his  person  a  pistol  and  the  deputies 
had  been  so  informed  by  some  credible  person,  or  had  appellee  in  fact 
displayed  a  pistol  in  the  manner  detailed  by  some  of  the  witnesses 
within  the  view  of  the  officers  who  then  shot,  as  they  did,  then,  while 
the  shooting  was  wholly  unauthorized,  appellant  would  doubtless  be 
liable,  as  in  such  cases  the  act  of  shooting  would  amount  to  an  abuse 
of  an  existing  authority  as  contradistinguished  from  cases  where  wrong- 
ful acts  are  done  pursuant  to  a  mere  assertion  of  authority.  We  think 
the  case  before  us  falls  within  the  class  of  cases  last  mentioned,  and 
we  hence  conclude,  as  before  stated,  that  the  acts  of  the  deputies  were 
not  official  and  that  appellant  therefore  is  not  officially  responsible. 
Maddox  v.  Hudgeons  (Texas  Civ.  App.),  72  S.  W.  Bep.,  415;  Hamilton 
V.  Ward,  4  Texas,  356;  Hughes  v.  Cwnmonwealth  (Ky.),  41  S.  W. 
Rep.,  294;  Mechem  on  Public  Officers,  art.  797;  Haley  v.  Greenwood, 
28  Texas,  680;  Thomas  v.  Browder,  33  Texas,  784;  Heidenheimer  v. 
Brent,  59  Texas,  533;  Holliman  v.  Carroll's  Admrs.,  27  Texas,  23; 
Morris  v.  Kasling,  79  Texas,  148;  Cortez  v.  State  (Texas  Cr.  App.), 
69  S.  W.  Rep.,  536;  Montgomery  v.  State  (Texas  Cr.  App.),  65  S.  W. 
Rep.,  540,  55  L.  R.  A.,  866 ;  Russell  v.  State,  37  Texas  Cr.  Rep.,  317 ; 
Alford  V.  State,  8  Texas  Crim.  App.,  561;  Lacy  v.  State,  7  Texas 
Crim.  App.,  413;  Pickett  v.  State  (Ga.),  25  S.  E.  Rep.,  609;  Williams 
v.  State  (Ga.),  28  ^.  E.  Rep.,  629;  Grumon  v.  Ravmond,  6  Am.  Dec, 
203;  Barnes  v.  Whitaker,  45  Wis.,  204,  19  Am.  Rep.,  751;  State  v. 
Wade,  40  Atl.  Rep.,  104;  Gerbur  v.  Acklev,  37  Wis.,  43;  McT^endon 
V.  State  (Tenn.),  22  S.  W.  Rep.,  200;  Hawkins  v.  Thomas  (Ind. 
App.),  29  N.  E.  Rep.,  158;  Chandler  v.  Rutherford,  101  Fed.  Rep., 
774. 

There  is  some  suggestion  in  the  record  that  appellant  ratified  the 
unlawful  acts  of  his  deputies,  and  is  therefore  liable  upon  this  ground. 
While  there  is  evidence  to  the  effect  that  after  the  occurrence  under 
consideration,  appellant  met  said  deputies  and  that,  after  hearing  their 
rendition  of  the  affair,  replied  in  substance  that  he  would  have  done  as 
they  did,  we  yet  think  the  evidence  wholly  fails  to  establish  a  ratifica- 
tion of  such  character  as  to  create  a  liability,  if,  indeed,  a  recovery 
herein  could  in  any  event  be  had  on  the  ground  of  a  ratification  of  acts 
so  entirely  unathorized.  See  Door  v.  Mickley,  16  Minn.,  20;  Mechem 
on  Agency,  sec.  18,  114,  and  115. 

The  deputies  Allen  and  Cozart  have  not  appealed  and  the  judgment 
against  them  will  therefore  not  be  disturbed;  but  we  think  the  judg- 
ment against  appellant  must  be  reversed,  and  here  rendered  in  his 
favor,  and  it  is  so  ordered. 

Reversed  and  rendered. 

Writ  of  error  granted.     Judgment  of  District  Court  affirmed. 

Vol.  XLI.  Civil— 38. 
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F.  L.  Crosby  et  al.  v.  A.  L.  Terey  et  al. 

Decided  February  10,  1906. 

1. — Tax  Judgrment  and  Sale — Motion  to  Set  Aside. 

To  recover  delinquent  taxes  for  several  years  suit  was  instituted  against 
unknown  owner  and  against  a  married  woman,  the  community  owner  and  occu- 
pant of  the  premises,  without  joining  her  husband;  the  defendants  were  all 
cited  by  publication  only;  judgment  was  rendered  for  the  taxes  due  and  costs, 
with  foreclosure  of  tax  lien  and  an  order  of  sale;  an  order  of  sale  issued  and 
the  land  was  sold  for  $75.05;  it  was  reasonably  worth  $2,500;  no  personal 
notice  of  the  sheriff's  levy  and  sale  was  given  to  any  of  the  defendants;  if 
the  owners  of  the  premises  had  known  of  the  suit  and  sale  they  would  have 
paid  the  amount  due  and  prevented  the  sale.  Held,  the  court  properly  set 
aside  the  judgment  and  sale  thereunder. 

2. — ^Lien  of  Purchaser — Costs. 

Under  the  facts  of  this  case  it  was  error  for  the  court  to  decree  a  lien 
upon  the  premises  in  favor  of  the  purchaser  at  the  tax  sale  to  secure  the 
amount  of  his  bid.  For  certain  items  of  cost  the  owner  of  the  premiaeB  was 
not  liable. 

3. — ^Motion  to  Set  Aside — Proper  Proceeding. 

Under  the  facts  of  this  case  a  motion  to  set  aside  the  judgment  and  sale 
was  the  proper  proceeding.  A  motion  to  retax  cost  would  not  have  been 
adequate. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below  be- 
fore Hon.  Irby  Dunklin. 

Jos.  C.  Scott,  for  appellants. — The  judgment  against  Mrs.  Crosby 
was  void,  and  all  costs  in  that  suit  before  judgment,  and  especially 
after  judgment,  were  likewise  void,  and  not  a  cause  of  action  against 
her  or  her  husband.  Eev.  Stats.,  art.  1425;  costs  of  void  judgment, 
art.  1245;  Witt  v.  Kaufman,  25  Texas  Sup.,  384:  Eoller  v.  Reid,  87  Tex- 
as, 76. 

A  judgment  against  Mrs.  Crosby  without  personal  service  was  void. 
Rev.  Stats.,  art.  1245;  Roller  v.  Reid,  87  Texas,  76;  Hollywood  v. 
Wellhausen,  68  S.  W.  Rep.,  330;  Green  v.  Robertson,  70  S.  W.  Rep., 
345. 

The  judgment  against  Mrs.  Crosby  was  not  authorized  because  the  land 
was  not  her  separate  estate.  Rev.  Stats.,  art.  2968 ;  Gaston  v.  Wright, 
83  Texas,  285. 

Appellee  Terry  is  not  an  innocent  purchaser  for  value  to  be  protected 
in  case  of  excessive  costs.  Peters  v.  Clements,  46  Texas,  123;  Gaston 
&  T.  V.  Dashiell,  55  Texas,  516. 

The  judgment  being  held  void,  it  can  not  establish  any  costs  upon 
appellants  by  anv  process  issued  under  it.  Bexar  County  v.  Voght, 
91  Texas,  286. 

J.  H.  Warren,  for  appellees. 

SPEER,  Associate  Justice. — This  is  an  action  instituted  by  Ellen 
H.  Crosby  and  her  husband  by  motion  to  set  aside  a  judgment  of  the 
District  Court  in  a  tax  suit  and  the  order  of  sale  and  sheriff^s  deed  based 
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thereon.  A.  L.  Terry,  the  purchaser  at  such  sale,  answered  and  asked  if  the 
judgment  be  set  aside  that  he  have  judgment  for  the  amount  he  had  bid, 
with  interest  and  costs,  and  the  same  be  declared  a  lien  on  the  land. 
The  court  rendered  judgment  setting  aside  the  sale,  but  gave  Terry 
judgment  with  lien  as  prayed  for,  from  which  the  plaintiffs  have 
appealed. 

The  facts  show  that  appellants  are  husband  and  wife  and  have  been 
snch  for  more  than  twenty  years,  and  since  July,  1902,  have  owned  in 
fee  the  lots  in  controversy,  and  have  resided  thereon  and  occupied  the 
same  as  their  homestead  since  that  date.  On  September  5,  1903,  the 
county  attorney  filed  suit  in  the  name  of  the  State  of  Texas  versus  un- 
known owner,  J.  C.  Hutchins  and  Ellen  H.  Crosby,  in  the  District 
Court  of  Tarrant  County,  for  the  taxes,  penalties  and  interest  for  the 
years  1900,  1901  and  1902,  due  to  the  State  of  Texas  and  County  of 
Tarrant.  The  defendants  were  cited  by  publication,  no  personal  service 
being  had  on  Mrs.  Crosby,  and  her  husband,  F.  L.  Crosby,  was  not 
made  a  party  defendant  in  that  suit.  On  July  24,  1904,  the  court 
appointed  J.  C.  Smith,  Esq.,  as  attorney  to  represent  the  defendants, 
and  on  that  day  rendered  judgment  against  unknown  owner,  J.  C. 
Hutchins  and  Ellen  H.  Crosby,  reciting  they  had  been  duly  cited 
by  publication,  for  $40.60  and  costs,  and  foreclosure  of  the  tax  lien 
on  said  real  estate,  and  directing  an  order  of  sale.  On  September 
3,  1904,  an  order  of  sale  was  issued  and  levied  on  the  lots  in  controversy, 
which,  after  due  advertisement,  were  sold  to  appellee  Terry  for  $75.05, 
out  of  which  said  sum  the  sheriff  paid  the  taxes  due  and  applied  the 
remainder  to  the  payment  of  costs.  The  sheriff  duly  executed  his 
deed  to  appellee,  and  the  same  has  been  recorded  in  Tarrant  County  deed 
records.  No  personal  notice  of  the  sheriff^s  levy  and  sale  was  ever 
given  to  appellants  or  either  of  them,  and  if  they  had  known  of  the 
suit  or  of  the  levy,  they  would  have  paid  the  amount  due  and  costs 
and  prevented  sale.  The  real  estate  is  reasonably  worth  $2,500.  Tho 
sum  of  $50.70,  paid  by  appellants  into  court,  is  sufficient  to  cover  the 
amount  of  taxes,  interest  for  one  year,  and  the  fees  of  the  county 
attorney,  clerk  of  the  County  Court,  and  sheriff.  The  total  costs  to 
the  time  of  sale  were  $75.05,  the  amount  bid  by  Terry.  Terry  is 
a  traveling  man  and  was  not  in  Tarrant  County  for  some  time  before 
filing  this  action.  For  the  years  1901  and  1902  the  land  was  assessed 
to  unknown  owners. 

Under  these  facts  the  court  properly  entered  a  judgment  holding  for 
naught  the  former  judgment  entered  in  the  tax  suit,  and  the  sale 
to  appellee  Terry  thereunder.  Hollywood  v.  Wellhausen,  68  S.  W. 
Rep.,  330;  Green  v.  Robertson,  70  S.  W.  Rep.,  345;  Bingham  v.  Mat- 
thews, 12  Texas  Ct.  Rep.,  772.  But  after  having  set  aside  the  judg- 
ment and  sale  it  was  error  then  to  decree  in  appellee's  favor  a  lien 
against  the  land  for  the  amount  of  his  bid  at  the  sheriff's  sale.  This 
would  be  to  make  appellants  pay  the  costs  of  citation  by  publication, 
the  costs  of  sale  accruing  after  judgment,  etc.,  which  in  no  event  could 
te-janpidg  taxed  against  them.  These  items  would  constitute  no  lien 
against  the  landl  vni^v  the  circumstances  shown,  and  appellee  is  not 
entitled  to  repayment  oit  them. 

We  think   the   action  W9^  properly  brought  in  the   present  form, 
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rather  than  by  a  motion  to  retax  costs^  since  the  matter  complained 
of  was  directly  adjudicated  by  the  court  and  did  not  arise  incidentally 
in  the  taxation  of  costs.  This  being  true,  appellants  have  met  the  rule 
of  equity  requiring  a  showing  of  merit  when  they  tender  into  court 
all  the  taxes  and  costs  justly  chargeable  to  them  in  the  suit.  The 
judgment  having  been  for  a  larger  amount,  they  show  themselves  en- 
titled to  relief  as  to  the  excess. 

The  judgment  of  the  District  Court  is  therefore  reversed  and  here 
rendered  for  appellants. 

Reversed  and  rendered. 


C.  H.  Cooper,  Administrator,  v.  Gulf,  Colorado  &  Santa  Pe 
Railway  Company. 

Decided  February  10,  1906. 

1 . — ^Administration— Juritdiotlon. 

Administration  was  granted  in  this  State  for  the  sole  purpose  of  prose- 
cuting a  suit  in  this  State  against  the  appellee  for  damages,  arising  under  the 
laws  of  the  Indian  Territory,  for  personal  injuries  to,  and  the  death  of,  the 
decedent;  said  injuries  were  inflicted  in  the  Indian  Territory;  the  decedent 
resided  with  his  family  in  Oklahoma  Territory  and  died  there;  his  family 
resided  then,  and  at  the  time  said  administration  was  granted,  in  Oklahoma 
Territory;  he  had  no  kin  in  this  State;  he  left  no  property  of  any  kind  in 
.this  State  to  be  administered,  nor  has  any  property  of  his  come  into  this  State 
since  his  death,  unless  the  claims  for  damages  be  considered  property  and  assets 
of  his  estate.  Held,  the  granting  of  letters  of  administration  upon  the  estate 
of  said  decedent  was  coram  non  judice  and  void. 

2. — Same — Contestant — Interest  In  Estate. 

The  appellee  having  been  sued  by  the  appellant  in  his  capacity  of  admin- 
istrator had  the  right  to  inquire  into  the  authority  upon  which  he  acted. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  Thos.  F.  Nash. 

K.  R.  Craig,  for  appellant. — On  the  proposition  that  appellee  had  no 
such  interest  as  entitled  it  to  contest  the  administration:  Angler  v. 
Jones,  67  S.  W.  Eep.,  451. 

That  only  a  party  at  interest  can  appeal  a  ease:  Smith  v.  Qer- 
lach,  2  Texas,  426;* Wood  v.  Yarbrough,  41  Texas,  542;  Coupland  v. 
Tullar,  21  Texas,  525. 

That  the  court  should  have  set  aside  the  judgment  and  submission  for 
the  purpose  of  hearing  the  motion  to  dismiss:  Simpson  v.  Foster,  46 
Texas,  621;.  Williams  v.  Randon,  10  Texas,  77;  Kelly  v.  Kelly,  23 
Texas,  439;  Taylor  v.  Fore,  42  Texas,  258;  McMurray  v.*  McMurray,  67 
Texas,  669. 

The  County  Court  is  a  court  of  general  and  exclusive  original  juris- 
diction in  probate  matters. 

The  District  Court  has  no  original  jurisdiction  in  probate  matters. 
Its  jurisdiction  being  only  appellate,  it  can  not  act  except  upon  an 
appeal  of  a  party  at  interest.  The  appeal  of  a  stranger  to  the 
estate  can  not  operate  to  oust  the  County  Court  of  jurisdiction  and  give 
the  District  Court  jurisdiction  over  an  estate. 
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That  jurisdiction  of  County  Court  is  general  in  probate  matters. 
Green  v.  Hugely,  23  Texas,  539';  Guilford  v.  Love,  49  Texas,  740 ;  Neal 
V.  Bartleson,  65  Texas,  484;  Constitution  of  1876,  art.  5,  sec.  16. 

That  District  Court  has  no  original  jurisdiction  in  probate  matters. 
Bogers  v.  Kennard,  54  Texas,  30;  Franks  v.  Chapman,  60  Texas,  46; 
Heath  v.  Layne,  62  Texas,  686. 

The  estate  having  a  claim  against  appellee,  a  citizen  of  Texas, 
which  claim,  by  the  law  under  which  it  arose,  could  be  recovered  only 
by  an  administrator,  it  was  necessary  that  an  administrator  be  ap- 
pointed by  some  County  Court  in  Texas.  Furthermore,  there  being 
an  administrator  of  the  estate  appointed  at  the  domicile  of  deceased, 
the  widow  and  children  could  not  sue  in  their  own  right  for  their  dam- 
ages occasioned  by  the  death  of  Fred.  P.  Bishop,  or  at  any  rate  their 
right  to  so  sue  being  doubtful,  it  was  necessary,  or  at  least  proper,  that 
an  administrator  be  appointed  in  Texas  for  that  purpose. 

The  existence  of  the  claim  was  suflScient  to  give  the  court  juris- 
diction. 

The  County  Court  of  Dallas  County  having  taken  jurisdiction  of 
the  estate,  and  no  other  County  Court  having  a  preference  right  thereto, 
and  no  other  County  Court  having  asserted  any  preference  right  and 
no  proceeding  having  been  instituted  in  any  other  County  Court,  the 
action  of  the  County  Court  of  Dallas  Countv  is  valid.  Houston  & 
T.  C.  By.  Co.  V.  Hook,  60  Texas,  408,  citing"  Hartford  B.  B.  Co.  v. 
Andrews,  36  Conn.,  213;  Green  v.  Bugely,  23  Texas,  539;  Lewis 
V.  Ames,  44  Texas,  335;  Neal  v.  Bartloson,"^  65  Texas,  484;  8  Am.  & 
Eng.  Ency.  L.,  426  (1st  ed.)  ;  13  Am.  &  Eng.  Ency.  L.  (2d  ed.),  926, 
citing  Missouri  Pac.  By.  v.  Bradley,  51  Neb.,  596,  71  N.  W.,  283,  which, 
in  turn,  cites,  with  approval  to  same  effect,  Missouri  Pac.  By.  v.  Lewis, 
24  Neb.,  848,  40  N.  W.,  401,  2  L.  B.  A.,  71 ;  2  Parsons  Cont.  (8th  ed.), 
702,  quoted  and  approved  in  Pennsylvania  L.  M.  F.  Ins.  Co.  v.  Meyer, 
197  U.  S.,  407. 

Alexander  £  Thompson  and  J.  W.  Terry,  for  appellee. — The  sole 
purpose  of  this  adnrinistration  was  to  appoint  an  administrator  to  in- 
stitute a  damage  suit  against  the  appellee  in  behalf  of  nonresidents 
of  the  State,  without  any  authority  or  any  right  whatsoever  being  shown 
to  sustain  the  administration,  and  it  was  the  right  of  appellant  to  seek 
to  vacate  the  administration  proceedings  and  orders  directing  suit 
against  appellant  by  a  direct  proceeding,  as  was  done,  and  to  show,  as 
was  done,  that  there  was  no  estate  of  Fred  P.  Bishop  in  Texas;  that 
there  was  no  property,  and  no  fact  whatever  authorizing  the  Probate 
Court  to  assume  jurisdiction  of  the  subject  matter  and  same  could  not 
be  questioned  by  motion  to  dismiss.  Bev.  Stats.,  arts.  1888  (1835)  ; 
1841  (1790) ;  1927  (1874) ;  2255  (2200)  ;  1842,  1843;  Jefferson  By.  v. 
Swayne's  Admr.,  26  Ind.,  478;  Davenport  v.  Henry,  30  Texas,  326; 
Phelps  v.  Ashton,  30  Texas,  344 ;  Kelly  v.  Settegast,  68  Texas,  16. 

The  trial  of  a  direct  contest  originating  in  the  County  Court  was 
de  novo  in  the  District  Court,  and  it  being  brought  to  the  attention 
of  the  District  Court  that  the  administration  was  void  or  voidable  for 
want  of  jurisdiction,  the  judgment  rendered  was  a  proper  one  to  be 
entered.     Texas  &  Pacific  By.   v.  Johnson,   89   Texas,  519;   Cannon 
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7.  Cannon,  66  Texas,  685 ;  Freiberff  v.  Johnson,  71  Texas,  5f  t ;  Tudor 
V.  Hodgers,  71  Texas,  395;  Marsalis  v.  Thomas,  35  S.  W.  Rep.,  797. 

It  was  an  interested  party  in  the  administration  proceedings  in  the 
County  Court  of  Dallas  County,  in  that  it  was  the  sole  object  of  the 
attack  in  the  administration  proceedings,  and  it  was  the  right  of  ap- 
pellee, by  direct  attack,  to  question  the  jurisdiction  of  the  Probate 
Court.    Marsalis  v.  Thomas,  35  S.  W.  Rep.,  797. 

This  cause,  originating  in  a  direct  attack  upon  the  proceedings  of 
the  Probate  Court,  the  District  Court  acquired  jurisdiction  of  the  cause, 
and  on  appeal  the  District  Court  had  the  right  to  hold  the  proceedings 
of  the  County  Court  void,  wherein  it  assumed  jurisdiction  without  any 
estate  in  Texas  to  be  administered  upon,  and  wherein  it  directed  a  legal 
action  against  appellee,  all  of  which  facts  were  conclusively  shown. 
Martin  v.  Robinson,  67  Texas,  375;  Harrison  v.  Oberthier,  40  Texas, 
391 ;  Phelps  v.  Ashton,  30  Texas,  347. 

When  a  person  dies  leaving  within  its  jurisdiction  an  estate,  then, 
and  not  before,  has  the  Probate  Court  the  power  to  inquire  and  deter- 
mine the  existence  or  nonexistence  of  every  fact  necessary  to  be  deter- 
mined in  ascertaining  whether  it  has  jurisdiction  in  a  particular  case, 
and  the  extent  to  which  it  should  be  exercised;  and  it  appearing  that 
Fred  P.  Bishop,  a  nonresident,  died  without  the  State,  and  left  no 
estate  in  Dallas  County,  nor  in  the  State  of  Texas,  the  court  acquired 
no  jurisdiction.  Martin  v.  Robinson,  67  Texas,  376;  Murchison  v. 
White,  54  Texas,  81;  Neal  v.  Bartleson,  65  Texas,  483. 

No  cause  of  action  that  can  be  recognized  in  courts  of  Texas  arose 
on  account  of  diversity  of  statutes  and  settled  rules  of  comity  in  such 
cases.  Sanger  v.  French,  52  S.  W.  Rep.,  623;  Morris  v.  Missouri  Pac. 
Ry.  Co.,  78  Texas,  21;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  McCormick, 
71  Texas,  660;  Willis  v.  Missouri  Pac.  Ry.  Co.,  61  Texas,  432;  Texas 
&  Pac.  Ry.  Co.  v.  Richards,  68  Texas,  375;  Belt  v.  Gulf,  C.  &  S.  F.  Ry. 
Co.,  22  S.  W.  Rep.,  1062;  art.  3021  Rev.  Stats.;  art.  3353a  Rev.  Stats. 

The  cause  of  action,  if  any  exists,  is  fixed  by  the  residence  or  domicile 
of  the  beneficiaries.  Angier  v.  Jones,  67  S.  W.  Rep..  449;  Houston 
&  T.  C.  Ry.  Co.  V.  Hook,  60  Texas,  403. 

The  alleged  cause  of  action  did  not  constitute  a  part  of  the  estate 
of  Fred  P.  Bishop,  and  the  Probate  Court  of  Dallas  County  acquired 
no  jurisdiction.  Houston  &  T.  C.  Ry.  Co.  v.  Hook,  60  Texas,  407; 
Angier  v.  Jones,  67  S.  W.  Rep.,  449;  Ferris  v.  Kimble,  75  Texas, 
476. 

TALBOT,  Associate  Justice. — Appellant,  Cooper,  on  the  27th 
day  of  December,  1905,  filed  in  the  County  Court  of  Dallas  County, 
Texas,  an  application  asking  that  he  be  appointed  administrator  of  the 
estate  of  Fred  P.  Bishop,  deceased.  Said  application,  omitting  formal 
parts,  is  as  follows :  "C.  H.  Cooper  shows  to  the  court  that  on,  to  wit, 
the  12th  day  of  February,  1904,  Fred  P.  Bishop,  a  resident  of  Okla- 
homa Territory,  departed  this  life  intestate,  leaving  surviving  him  a 
wife,  Jennie  W.  Bishop,  and  two  minor  children,  Josiah  Brooks  Bishop 
and  Sarah  May  Bishop,  who  reside  in  Oklahoma  Territory.  He  further 
shows  that  there  is  in  this  State  a  claim  for  unliquidated  dama|?es 
for  personal  injuries  causing  the  death  of  said  Fred  P.  Bishop  against 
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the  Gulf,  Colorado  &  Santa  Fe  Railway  Company  and  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company,  both  of  which  roads  had  an 
agency  in  Dallas  County,  Texas,  arising  under  the  law  in  force  by 
virtue  of  an  Act  of  Congress  of  the  United  States  in  force  in  the 
Indian  Territory,  where  said  injuries  were  inflicted,  recoverable  by  the 
administrator  for  the  use  and  benefit  of  the  widow  and  minor  chil- 
dren, aforesaid.  That  for  the  purpose  of  instituting  and  prosecuting 
^  a  suit  for  the  recovery  of  said  damages  in  this  State  it  is  necessary  that 
an  administrator  of  said  estate  be  appointed  by  this  court. 

"Your  applicant  further  shows  that  it  is  necessary  for  the  purpose 
of  securing  and  preserving  testimony  to  support  said  claim  that  a 
temporary  administrator  be  appointed,  pending  this  application  for 
permanent  administration. 

"Your  applicant  further  shows  that  there  is  no  person  resident  in 
Texas  of  any  of  the  classes  named  by  the  statute  as  having  the  prefer- 
ence right  of  administration.  That  he  is  not  disqualified  from  acting 
as  such  administrator  and  he  prays  upon  proper  notice  that  he  be 
appointed." 

On  April  14,  1905,  appellant  was  appointed  permanent  administra- 
tor of  said  Bishop's  estate  and  on  the  next  day  qualified  as  such  by 
giving  bond  as  prescribed  by  law. 

On  the  19th  day  of  July,  1905,  appellee,  railway  company,  insti- 
tuted this  suit  by  filing  its  petition  in  said  County  Court  of  Dallas 
County,  praying  that  said  administration  and  all  acts  done  in  pur- 
suance thereof  be  vacated  and  said  administrator  be  discharged.  Ap- 
pellee alleged  that  it  was  interested  in  the  matter,  for  that,  as  shown 
by  the  application  of  appellant.  Cooper,  for  letters  of  administration 
on  said  estate,  it  is  one  of  the  railroad  companies  against  whom  the 
deceased's  estate  is  said  to  have  a  claim  for  unliquidated  damages  on 
account  of  alleged  personal  injuries  resulting  in  his  death,  and  suit 
had  been  instituted  against  it  for  the  recovery  of  such  damages  in  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  Texas 
at  Galveston,  by  the  administrator  of  said  real  estate;  that  the  County 
Court  of  Dallas  County,  Texas,  was  without  jurisdiction  to  grant  let- 
ters of  administration  upon  said  estate,  and  the  order  granting  such 
administration  was  null  and  void,  because  it  appears  from  the  applica- 
tion for  letters  of  administration  filed,  that  the  deceased  was  at  the 
time  of  his  death  a  resident  of  Oklahoma  Territory  and  that  his  sur- 
viving wife  and  children  resided  there;  that  it  does  not  appear  from 
said  application  that  deceased  died  in  Dallas  County,  Texas ;  nor  does  it 
appear  that  he  ever  had,  or  that  his  estate  now  has,  any  property  in 
Dallas  County,  Texas;  that  said  administration  was  sought,  not  for  the 
best  interest  of  the  estate,  but  for  the  sole  purpose  of  suing  upon  said 
claim  in  Dallas  County,  Texas,  or  to  confer  jurisdiction  on  the 
Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Texas  at  Galveston  over  the  person  of  appellee;  that  no 
fact  existed  which  would  clothe  the  County  Court  of  Dallas  County, 
or  any  other  county,  in  the  State  of  Texas,  with  the  right  to  entertain 
jurisdiction  for  the  granting  of  letters  of  administration  on  said  Bish- 
op's estate. 

On  July  24;,  1905,  the  County  Court  denied  appellee's  application  and 
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prayer  for  the  abatement  of  said  administration  and  entered  its  judg- 
ment to  that  effect,  from  which  judgment  the  appellee,  railway  company, 
appealed  to  the  District  Court  of  Dallas  County.  When  the  case 
reached  the  District  Court,  Cooper,  the  administrator,  filed  demurrers 
to  the  petition  of  the  railway  company  and  a  motion  to  dismiss  its 
appeal.  These  demurrers  and  motion  are  to  the  same  effect  and  chal- 
lenge the  legal  sufficiency  of  appellee's  petition  to  authorize  it  to  main- 
tain this  suit,  on  the  ground  that  the  facts  alleged  show  in  substance 
that  appellee  is  not  an  heir,  creditor  nor  distributee  of  the  estate  of 
Fred  P.  Bishop.  That  its  sole  relation  to  said  estate  consists  in  its 
being  defendant  in  a  suit  brought  by  the  administrator  of  said  estate 
to  recover  damages  for  the  death  of  said  Bishop,  occasioned  by  its 
wrongful  act,  and  that  such  interest  in  said  estate  does  not  entitle  it 
to  interfere  in  the  administration  thereof.  The  demurrers  were  over- 
ruled, but  the  motion  to  dismiss  the  appeal  was  not  directly  passed 
upon. 

A  trial  in  the  District  Court  on  the  merits  of  the  case,  without  the 
intervention  of  a  jury,  resulted  in  a  judgment  revoking  the  appoint- 
ment of  appellant  as  administrator  of  said  Bishop's  estate,  and  declar- 
ing all  orders  made  in  said  administration  null  and  void  for  want  of 
jurisdiction,  and  adjudged  costs  against  appellant.  From  this  judg- 
ment appellant.  Cooper,  has  appealed  to  this  Court. 

There  is  no  statement  of  facts  in  the  record,  but  the  trial  court  filed 
conclusions  of  fact,  and  such  of  them  as  are  deemed  material  to  the 
disposition  of  this  appeal,  are  adopted  by  the  court  and  are  as  follows: 
Fred  P.  Bishop  died  about  February  13,  1904,  as  the  result  of  injuries 
inflicted  upon  him  by  the  alleged  wrongful  act  and  negligence  of  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Company  and  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Company.  His  death  occurred  about  twenty- 
four  hours  after  the  receipt  of  the  injuries  and  during  the  greater  part 
of  the  time  he  was  conscious  and  suffered  great  pain.  At  the  time  of  the 
death  of  Fred  P.  Bishop,  he  was  a  resident  of  Oklahoma  Territory. 
He  left  surviving  him  a  wife  and  two  children,  who  then  and  now  re- 
side in  Oklahoma  Territory.  And  left  no  kin  in  Texas.  The  injuries 
which  caused  the  death  of  Fred  P.  Bishop  were  inflicted  in  the  Indian 
Territory,  and  he  died  in  Oklahoma  Territory.  The  Gulf,  Colorado 
&  Santa  Fe  Railway  Company  is  a  railroad  corporation  chartered  by 
the  State  of  Texas  and  its  principal  office  is  in  Galveston  County, 
Texas,  which  is  in  the  Southern  Federal  Judicial  District  of  Texas. 
The  Atchison,  Topeka  &  Santa  Fe  Railway  Company  is  a  railway  cor- 
poration incorporated  under  the  laws  of  the  State  of  Kansas  and  having 
its  principal  office  at  Topeka,  in  Shawnee  County  in  said  State.  The 
laws  in  force  in  the  Indian  Territory  at  the  time  of  the  infliction 
of  the  injury  on  Fred  P.  Bishop  were  certain  laws  of  the  State  of 
Arkansas,  as  published  in  1884,  in  the  volume  known  as  Mansfield's  Di- 
gest of  the  laws  of  Arkansas,  adopted  and  put  in  force  for  the  govern- 
ment of  the  Indian  Territory  by  an  Act  of  Congress  of  the  United 
States  of  date  May  2,  1890,  which  Act  is  published  in  the  United 
States  Statutes  at  Large,  vol.  26,  C.  182,  p.  81;  among  which  laws 
are  the  following:  Title  Pleading  and  Practice,  Mansfield's  Digest; 
chapter  119,  sec.  5223.    "For  wrongs  done  to  the  person  or  property  of 
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another^  an  action  may  be  maintained  against  the  wrongdoers ;  and  such 
action  may  be  brought  by  the  person  injured,  or  after  his  death, 
by  his  executors  or  administrators  against  such  wrongdoers  or  after  his 
deatii  against  his  executor  or  administrator  in  the  same  manner  and  with 
like  effect  in  all  respects  as  actions  founded  on  contracts/'  Under  the 
same  title  and  in  the  same  chapter,  section  5225,  Mansfield's  Digest, 
the  following:  ^TVhenever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect  or  default,  and  the  act,  neglect  or  default  is  such 
as  would,  if  death  had  not  ensued,  have  entitled  the  party  injured  to  main- 
tain an  action  and  recover  damages  in  respect  thereof,  then,  and  in  every 
such  case,  the  person  who,  company  or  corporation  which,  would  have 
been  liable  if  death  had  not  ensued;  ghall  be  liable  to  action 
for  damages,  notwithstanding  the  death  of  the  person  in- 
jured; and  although  the  death  shall  have  been  caused  under 
such  circumstances  as  amount  in  law  to  a  felony."  Section  5226,  same 
digest,  title  and  chapter,  the  following:  **Every  such  action  shall  be 
brought  by  and  in  the  name  of  the  personal  representative  of  such  de- 
ceased person,  and  if  there  be  no  personal  representative,  then  the 
same  may  be  brought  by  the  heirs  at  law  of  such  deceased  person.  And 
the  amount  recovered  in  every  such  action  shall  be  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin  in  the  proportion  provided  by  law 
in  relation  to  the  distribution  of  personal  property  left  by  persons 
dying  intestate;  and  in  every  such  action  the  jury  may  give  such  dam- 
ages as  they  shall  deem  a  fair  and  just  compensation  with  reference 
to  the  pecuniary  injuries  resulting  from  such  death  to  the  wife  and 
next  of  kin  of  such  deceased  person.  Provided  that  every  such  action 
shall  be  commenced  within  two  years  after  the  death  of  such  person." 

Under  the  law  so  adopted  and  in  force  in  the  Indian  Territory  the 
widow  would  be  entitled  to  one-third  of  whatever  might  be  recovered 
under  section  5225,  and  the  children  would  be  entitled  to  two-thirds 
thereof. 

Administration  of  the  estate  of  Fred  P.  Bishop,  deceased,  was  taken 
out  in  Oklahoma  Territory  in  the  county  of  his  residence.  No  admin- 
istration on  said  estate  has  ever  been  taken  out  or  applied  for  in  Texas 
other  than  the  one  in  this  case  in  Dallas  County.  The  only  property 
rights,  claim  or  other  character  of  interest  which,  it  is  asserted,  Fred 
P.  Bishop  had  at  the  time  of  his  death,  or  which  his  estate  or  his  heirs 
had  in  Texas  at  the  time  the  administrator  was  appointed  by  the 
County  Court  of  Dallas  County,  were  the  alleged  causes  of  action  aris- 
ing under  the  laws  in  force  in  the  Indian  Territory  as  hereinbefore 
set  out,  viz:  one  in  behalf  of  the  estate  under  section  5223,  Mansfield's 
Digest,  and  the  other  under  sections  5225  and  5226,  Mansfield's  Digest, 
as  adopted-  as  aforesaid  by  the  Act  of  Congress  of  the  United  States. 

On  December  27,  1904,  C.  H.  Cooper  filed  his  application  in  the 
County  Court  of  Dallas  County,  Texas,  for  appointment  as  administra- 
tor of  "the  estate  of  Fred  P.  Bishop,  deceased,  setting  up  the  facts  sub- 
stantially as  above.  The  Gulf,  Colorado  &  Santa  Fe  Railway  Company 
and  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company  had  an  agency 
in  Dallas  County,  Texas.  In  his  application  Cooper  also  stated  that 
it  was  necessary  in  order  to  preserve  testimony  that  a  temporary  ad- 
ministrator be  appointed. 
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On  April  14,  1905,  at  a  regular  term  of  the  County  Court  of  Dallas 
County,  notice  of  C.  H.  Cooper's  application  for  letters  of  administra- 
tion having  been  perfected,  he  was  by  said  court  appointed  administrator 
of  the  estate  of  Fred  P.  Bishop,  deceased,  and  appraisers  were  appointed. 
On  April  15,  1905,  an  inventory  was  returned  setting  out  that  the 
only  property  of  the  estate  in  Texas  consisted  of  the  causes  of  action 
aforesaid.  On  the  —  day  of  May,  1905,  C.  H.  Cooper,  as  administrator 
of  the  estate  of  Fred  P.  Bishop,  deceased,  instituted  suit  in  the  United 
States  Circuit  Court  for  the  Southern  District  of  Texas  at  Galveston, 
against  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company  and  the 
Atchison,  Topeka  C:  Santa  Fe  Railway  Company,  on  the  two  causes 
of  action  aforementioned,  joined  in  the  one  suit,  viz :  one  of  the  causes 
of  action  which  Fred  P.  Bishop  had  at  the  time  of  his  death  for  the 
injuries  aforesaid  in  behalf  of  said  estate,  and  the  other  for  the  death 

.  of  said  Bishop  occasioned  as  aforesaid  for  the  use  and  benefit  of  the 
widow  and  children  of  said  Bishop,  each  of  which  said  claims  was  for 
an  amount  within  the  jurisdiction  of  said  court.  Which  said  suit  is 
now  pending,  service  having  been  had  on  both  defendants. 

So  far  as  shown  there  were  no  creditors  of  the  estate  of  Fred  P. 
Bishop  residing  in  the  State  of  Texas.  The  administration  of  the  estate 
of  Fred  P.  Bishop,  deceased,  was  taken  out  solely  for  the  purpose  of 
prosecuting  in  the  United  States  Circuit  Court  in  Texas,  the  causes 
of  action  before  mentioned,  for  the  personal  injuries  to,  and  for  the 
death  of  Fred  P.  Bishop,  deceased. 

The  central  question  presented,  as  is  manifest  from  the  statement 
of  the  case  and  conclusions  of  fact,  is  whether  or  not  the  granting 
of  letters  of  administration  upon  the  estate  of  the  said  Fred  P.  Bishop, 

.  deceased,  was  coram  non  judice  and  void.  The  solution  of  the  ques- 
tion has  been  attended  with  difficulty,  but  we  have  reached  the  con- 
clusion that  it  should  be  answered  in  the  affirmative.  It  is  obvious  that 
the  sole  purpose  of  the  administration,  and  the  result  to  be  obtained 
therefrom,  is  the  prosecution  and  collection  by  suit  in  this  State  of 
the  alleged  claims  for  damages  arising  under  the  statute  laws  of  the 
Indian  Territory  for  personal  injuries  to,  and  the  death  of,  the  said 
Bishop.  Two  separate  and  distinct  causes  of  action  for  damages  are 
claimed,  one  in  behalf  of  the  estate  of  the  said  Bishop,  which  he  had 
at  the  time  of  his  death  for  the  bodily  injuries  causing  pain,  inflicted 
upon  him.  llie  other  in  favor  of  his  surviving  wife  and  children  on  ac- 
count of  the  loss  sustained  by  them  in  his  death.  It  is  undisputed 
that  the  injuries  resulting  in  the  said  Bishop's  death  were  inflicted  upon 
him  in  the  Indian  Territory;  that  at  that  time  he  resided  with  his 
family  in  Oklahoma  Territory  and  died  there;  that  his  wife  and  chil- 
dren then,  and  at  the  time  the  administration  was  taken  out  in  this 
State,  resided  in  Oklahoma  Territory;  that  when  letters  of  administra- 
tion were  granted  on  the  said  Bishop's  estate  he  had  no  kin  residing 
in  Dallas  County,  Texas;  that  he  left  no  property  of  any  description 
in  the  State  of  Texas  to  be  administered,  nor  has  any  property  what- 
ever of  his  come  into  this  State  since  his  death,  unless  one  or  both 
of  the  alleged  claims  for  damages  be  considered  property  and  assets 
of  his  estate. 

Discussing  separately,  and  in  the  order  stated,  the  claims  asserted 
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againBt  appellee^  and  upon  which  the  grant  of  administration  rests, 
we  think  it  may  be  conceded  that  the  claim  for  damages  which  Bishop 
had  at  the  time  of  his  death  on  account  of  the  injuries  inflicted  upon 
him  and  for  the  recovery  of  which  a  right  of  action  survived  to  his 
legal  representative  for  the  benefit  of  his  estate,  is  property  within  the 
meaning  of  our  statute  and  an  asset  of  said  estate,  and  yet  the  County 
Court  of  Dallas  County  would  derive  no  jurisdiction  thereby  to  appoint 
an  administrator  for  the  purpose  of  bringing  suit  for  its  collection.  At 
common  law  a  cause  of  action  for  an  injury  to  the  person  dies  with  the 
party  upon  whom  the  injury  was  inflicted  and  does  not  survive  to  his 
wife  and  children,  nor  to  his  personal  iiepresentative.  The  right  of 
the  administrator  to  recover  for  the  benefit  of  the  deceased's  estate, 
damages  for  the  injury  charged  to  have  been  received  by  him  through 
the  wrongful  act  of  the  railway  company,  is  authorized  solely  by  the 
statute  in  force  in  the  Indian  Territory  which  provides  that,  "For 
wrongs  done  to  the  person  or  property  of  another,  an  action  may  be 
maintained  against  the  wrongdoer,  and  such  action  may  be  brought 
by  the  person  injured  or  after  his  death  by  his  executor  or  adminis- 
trator against  such  wrongdoer,  etc.^^  Such  right  of  action  did  not 
exist  at  common  law.  Now,  the  common  law  is  in  force  in  this  State, 
except  insofar  as  the  same  has  been  changed  by  statutory  enactment, 
and  looking  to  our  statute  we  find  that  the  Legislature  of  this  State 
has  not  seen  fit  to  pass  an  Act  identical  with  the  one  quoted  above, 
nor  one  of  similar  import.  It  follows  that  neither  by  the  common  law 
nor  by  the  laws  of  this  State  could  an  action  be  brought  against  the 
appellee  on  the  alleged  cause  of  action  which  by  the  statute  of  the 
Indian  Territory  survived  to  the  administrator  of  the  said  Bishop  in 
behalf  of  his  estate.  This  being  true,  the  cause  of  action,  given  to  the 
personal  representative  of  the  deceased.  Bishop,  by  the  statute  of  the 
Territory  to  recover  the  damages  referred  to  for  the  benefit  of  said 
Bishop's  estate,  conferred  no  jurisdiction  upon  the  County  Court  of 
Dallas  County,  Texas,  to  grant  letters  of  administration  on  his  estate. 
This  statute  is  a  local  law,  can  have  no  extra-territorial  effect,  and 
was  not  made  to  be  enforced,  even  in  comity,  outside  of  the  State  or 
Territory  in  which  it  was  enacted.  The  case  of  Richardson,  Administra- 
trix, V.  New  York  Central  Bailw^ay  Company,  98  Mass.,  85,  was  an 
action  to  recover  damages  on  account  of  the  death  of  the  plaintiff's 
intestate  alleged  to  have  occurred  through  the  negligence  of  the  de- 
fendant while  he  w^as  a  passenger  on  its  railroad  in  the  State  of  New 
York.  The  deceased  at  the  time  was  an  inhabitant  of  the  State  of 
Massachusetts,  and  letters  of  administration  on  his  estate  were  issued 
to  the  plaintiff  in  the  latter  State.  The  action  was  not  authorized 
by  any  statute  of  Massachusetts,  but  a  right  of  action  was  given  by  the 
statutes  of  New  York.  It  was  held  that  the  administratrix  could  not 
maintain  the  suit.  Texas  &  Pac.  By.  Co.  v.  Bichards,  68  Texas,  375. 
The  question  remains,  did  the  claim  for  damages  against  appellee 
for  causing  the  death  of  the  deceased,  Bishop,  and  for  the  recovery  of 
which  his  personal  representative  was  authorized  by  the  statute  of  the 
Indian  Territory  to  maintain  a  suit  in  behalf  of  the  widow  and  chil- 
dren of  said  Bishop,  confer  jurisdiction  on  the  County  Court  of  Dallas 
County,  Texas,  to  grant  letters  of  administration  on  his  estate?    Article 
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1843  of  our  Revised  Statutes,  provides:  *Wills  shall  be  admitted  to 
probate,  and  letters  testamentary  or  of  administration  shall  be  granted, 
in  the  county  where  the  deceased  resided,  if  he  had  a  domicile  or  fixed 
place  of  residence  in  the  State;  if  he  had  no  domicile  or  fixed  place  of 
residence  in  the  State  and  died  without  the  limits  of  the  State,  then 
in  any  county  in  this  State  where  his  nearest  kin  may  reside;  but 
if  he  had  no  kindred  in  this  State  then  in  the  county  where  his  prin- 
cipal estate  was  situated  at  the  time  of  his  death.*' 

This  statute  prescribes  the  places,  under  the  different  conditions  of 
fact  stated,  at  which  letters  of  administration  should  be  granted.  If 
the  intestate  had  no  domicile  or  fixed  place  of  residence  in  this  State 
and  died  without  its  limits  and  left  no  kin  or  property  in  the  State, 
no  jurisdiction  is  conferred  on  any  County  Court  of  the  State  to  grant 
letters  of  administration  on  such  intestate's  estate.  This  does  not  affect 
the  power  of  the  County  Court  to  grant  an  ancillary  administration 
under  the  circumstances  in  which  such  power  has  been  recognized  by 
the  decisions  of  this  State.  The  power  to  grant  an  ancillary  administra- 
tion necessarily,  it  occurs  to  us,  carries  with  it  the  idea  that  a  neces- 
sity exists  therefor  because  of  assets  to  be  administered  or  some  right 
or  purpose  of  the  estate  to  be  subserved  thereby  within  the  jurisdiction 
where  such  administration  is  sought.  The  power  is  not  limited  within 
the  scope  of  express  statutory  regulation ;  but  as  said  in  Green  v.  Ruge- 
ly,  23  Texas,  539,  the  power  to  grant  letters  of  administration,  is  suflS- 
ciently  broad  to  admit  an  administration  to  be  granted  in  all  cases 
when  the  general  object  of  our  system  of  probate  laws  may  require  it,  and 
to  enable  the  court  to  grant  administration  when  necessary  in  respect 
to  any  unadministered  property  that  may  be  found  in  the  State.  The 
power  is  to  be  exercised,  as  we  understand  the  rule,  only  when  a  neces- 
sity exists  therefor  with  respect  to  the  property  belonging  to  the  estate, 
the  word  property  as  here  used,  meaning  either  specific  property  found 
or  a  right  of  action  for  debt  or  "unliquidated  damages"  to  which  such 
estate  may  be  entitled.  The  case  of  Jeffersonville  Ry.  Co.  v.  Swayne's 
Administrator,  26  Ind.,  477,  was  an  action  like  the  present  one  to  re- 
voke letters  of  administration  which  had  been  granted  by  the  court 
in  the  State  of  Indiana.  Swayne  was  an  inhabitant  of  the  State  of 
Pennsylvania  and  while  a  passenger  over  the  railway  company's  road  in 
the  State  of  Indiana  an  accident  occurred  causing  an  injury  to  him, 
from  which  he  afterwards  died  in  that  State.  Administration  was  grant- 
ed upon  his  estate  in  Indiana  based  solely  upon  the  claim  for  damages 
arising  on  account  of  his  death;  and  it  seems  from  the  provision  of 
the  statute  quoted  in  the  opinion  in  that  case,  that  the  probate  laws  of 
Indiana  were  very  similar  to  those  of  this  State,  and  the  statute  giving 
the  cause  of  action  for  the  damages  almost  identical  with  that  relied  upon 
by  appellant  to  sustain  the  exercise  of  jurisdiction  by  the  County  Court  in 
this  case  with  respect  to  the  right  of  action  conferred  upon  the  personal 
representative  of  Bishop  to  recover,  for  the  use  and  benefit  of  the  said 
Bishop's  widow  and  children,  the  damages  sustained  by  them  on  account 
of  his  death.  The  question  arose  in  that  case  whether  or  not  the  claim 
for  damages  against  the  railway  company  for  causing,  the  death  of 
Swa\iie  constituted  assets  of  his  estate  within  the  meaning  of  the 
statute. 
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In  a  well  considered  opinion  in  that  case  it  was  held  that  such  claim 
did  not  constitute  assets  of  the  deceased,  and  that  the  grant  of  letters 
of  administration  on  his  estate  was  void.  But  upon  the  proposition  that 
such  damages  forms  no  part  of  the  estate  of  the  deceased,  Bishop,  within 
the  meaning  of  our  statute,  we  have  an  emphatic  expression  to  that  effect 
by  our  own  Supreme  Court  in  the  case  of  Houston  &  T.  C.  Ry.  Co.  v. 
Hook,  60  Texas,  403.  That  was  a  suit  in  the  name  of  a  temporary 
administrator  appointed  in  the  county  of  the  deceased's  residence,  or  in 
which  he  died,  against  the  railway  company  to  recover  damages,  for  the 
benefit  of  the  surviving  parent  of  the  deceased  on  account  of  his  death 
alleged  to  have  been  occasioned  through  the  negligence  of  the  company 
in  this  State.  Discussing  whether  or  not  such  damages  constituted  a 
part  of  the  deceased's  estate.  Judge  Stayton  said :  "The  sum  which  may 
result  from  an  action  such  as  this  could  in  no  event  become  a  part  of 
the  estate  to  be  disbursed  to  creditors  or  distributed  among  heirs  under 
the  general  statute  of  descent  and  distribution,  and  is  therefore  no  part 
of  the  estate.''  We  conclude  that  inasmuch  as  there  was  no  property  of 
any  description  belonging  to  the  estate  of  Fred  P.  Bishop,  within  the 
jurisdiction  of  the  County  Court  of  Dallas  County  upon  which  the 
power  could  operate,  and*  no  statute  in  this  State  giving  a  right  of 
action  for  the  recovery  of  the  damages  in  behalf  of  said  Bishop's  estate, 
on  account  of  the  bodily  injuries  inflicted  upon  him,  the  granting  of 
administration  upon  his  estate  was  without  authority  of  law  and  of  no 
effect.  In  reaching  this  conclusion,  we  have  not  been  unmindful  of 
the  similarity  of  our  statute  and  that  in  force  in  the  Indian  Territory, 
with  respect  to  the  right  of  action  to  recover  damages  for  the  death 
of  a  person  caused  by  the  wrongful  act  or  neglect  of  another  and  the 
recognized  rule  in  this  State,  that  a  right  of  action  given  by  the  statute 
of  another  State  will  be  enforced  in  this  State  if  our  statute  gives  a 
similar  right.  Nor  have  we  overlooked  the  fact  that  in  the  case  of  Rail- 
way Company  v.  Hook,  supra,  it  was  held  by  the  Supreme  Court  of  this 
State,  that  a  temporary  administrator  might  maintain  an  action  to 
recover  such  damages,  although  the  sum  recovered  would  constitute  no 
part  of  the  estate  of  his  intestate.  In  that  case,  however,  jurisdiction 
of  the  court  to  grant  the  letters  of  administration  was  not  called  into 
question,  nor  could  it  have  been  successfully  done  under  the  facts.  The 
injuries  resulting  in  the  death  of  the  deceased  in  that  case  were  inflicted 
in  the  county  where  administration  was  granted ;  his  residence  and  such 
property  as  he  left,  were  there  and  he  died  in  that  county.  The  right  to 
maintain  the  suit  was  upheld,  because  based  upon  a  specific  statute  of 
this  State  to  the  effect,  that  if  the  parties  entitled  to  the  benefit  of  the 
action  failed  to  commence  the  same  within  three  calendar  months  after 
the  death  of  the  deceased,  it  then  became  the  duty  of  the  administrator 
of  the  deceased  to  prosecute  the  action  unless  requested. by  all  of  tho 
parties  not  to  do  so.  The  court  said  that  this  statute  conferred  a  special 
power  upon  the  administrator  and  might  have  been  given  to  any  other 
officer  of  the  county  without  reference  to  whether  they  had  any  con- 
nection with  the  estate  of  the  deceased  or  not,  or  might  have  been  given 
to  any  other  person.  We  are  of  the  opinion  these  statutes  and  decisions 
do  not  seriously  affect  the  question  here.  In  Hook's  case  the  facts  con- 
ferring jurisdiction  on  the  court  to  grant  the  letters  of  administration 
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existed.  In  this  case  no  fact  existed  conferring  such  jurisdiction,  and 
an  administrator  appointed  under  such  circumstances  would  not  be 
authorized  to  maintain  the  suit.  In  the  one  case,  the  administration  is 
valid,  in  the  other  void.  It  appearing  that  appellant's  appointment  as 
administrator  of  the  estate  of  Fred  P.  Bishop  was  void  no  power  was 
conferred  upon  him  by  the  statute  referred  to,  to  prosecute  a  suit  for 
the  recovery  of  the  damages  claimed  against  appellee,  and  hence  the 
case  of  Railway  Company  v.  Hook,  is  not  in  point. 

Volume  36  of  the  Connecticut  Reports,  in  which  the  case  of  Hartford 
&  IsT.  H.  R.  R.  Co.  V.  Andrews,  to  which  we  have  been  referred,  is  re- 
ported (p.  213),  is  missing  from  our  library  and  is  not  now  accessible 
to  us,  but  through  the  courtesy  of  appellant's  counsel,  we  have  been 
furnished  a  written  copy  of  the  opinion  delivered  therein.  The  case 
seems  to  have  been  meagerly  reported,  but  we  think  enough  appears  to 
justify  the  conclusion  that  it  is  distinguishable  on  the  facts  from  the  case 
under  consideration,  and  should  not  be  applied  here  with  controlling 
effect  as  against  the  views  we  have  expressed.  And  in  addition  to  what 
we  have  said  we  think  the  remarks  of  Judge  Brown  in  the  case  of  Rail- 
way Company  v.  Jackson,  89  Texas,  107,  entirely  pertinent  to  the  facts 
of  this  case.  Speaking  of  the  reasons  why  the  courts  of  this  State  should 
not  attempt  to  enforce  the  laws  of  Mexico,  he  says :  "The  reason  which 
influences  the  courts  of  one  State  to  permit  transitory  actions  for  torts 
to  be  maintained  therein,  when  the  right  accrued  in  a  foreign  State  or 
country,  is  that  the  defendant,  having  removed  from  such  other  State 
or  country,  can  not  be  subjected  to  the  jurisdiction  of  the  courts  where 
the  cause  of  action  arose,  and  as  a  matter  of  comity,  but  more  especially 
to  promote  justice,  the  courts  of  the  place  where  he  is  found  will  enforce 
the  rights  of  the  injured  party  against  him,  because  it  would  be  unjust 
that  the  wrongdoer  should  be  permitted,  by  removing  from  the  country 
where  he  inflicted  the  injury,  to  avoid  reparation  for  the  wrong  done 
by  him.  In  this  case  there  has  been  no  removal  of  the  person  or  property 
of  the  defendant.  Its  railroad  remains,  as  it  was  at  the  time  of  the 
injury,  within  the  jurisdiction  of  the  courts  of  3Iexico,  and  it  is  liable 
to  suit  there  according  to  the  laws  of  that  country.  The  reason  for  per- 
mitting the  action  to  be  prosecuted  in  our  courts  does  not  obtain  in  this 
case;  the  plaintiff  has  voluntarily  resorted  to  the  jurisdiction  of  our 
courts  when  his  right  could  be  better  adjudicated  in  Mexico." 

In  this  case,  as  in  the  Jackson  case,  there  has  been  no  removal  of  the 
person  or  property  of  appellee,  the  railway  company.  Its  railroad  re- 
mains as  it  was  at  the  time  of  the  injury  to  appellant's  intestate,  within 
the  jurisdiction  of  the  courts  of  the  Indian  Territory,  and  is  liable  to 
suit  there  according  to  the  laws  of  that  Territory  where  the  rights  of 
all  parties  at  interest  can  be  better  adjudicated.  Under  such  circum- 
stances, the  jurisdiction  of  our  Probate  Courts  can  not  be  invoked  for  the 
sole  purpose  of  clothing,  by  letters  of  administration,  a  citizen  of  this 
State  with  authority  to  prosecute  a  suit  like  the  present  one. 

But  it  is  contended  that  appellee  has  not  any  snch  intemt  ul  tke 
estate  of  the  deceased  as  entitles  it  to  conteat  ike  j  '    '  " 


and  therefore  this  suit  AtmULlsm^lmm  S&D2MBtA.  To  tbi?  view  of  the 
law  we  do  not  agfvee  'Vise  pTCcise  qumrtion  arose  in  the  case  of  Railway 
Company  v.  SwtyHe's  Administrator,  supra,  and  it  was  decided  adversely 
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to  appellant's  contention.  In  that  case  the  court  pertinently  said,  that 
npon  the  institution  of  that  suit  by  Beal,  claiming  to  be  the  legal  repre- 
sentative of  Swayne,  it  was  the  undoubted  right  of  the  railway  company 
to  inquire  into  the  authority  upon  which  he  acted.  That  if  the  letters 
of  administration  were  illegally  granted  to  Beal  and  void,  they  could 
not  confer  upon  him  the  power  to  prosecute  such  suit,  and  a  recovery  by 
him  would  be  no  bar  to  a  subsequent  suit  by  a  legal  administrator  upon 
the  same  cause  of  action,  citing  Cutts  v.  Haskins,  9  Mass.,  543 ;  Holvoke 
V.  Haskins,  9  Pick.,  259;  Wright  v.  Beck,  10  Smedes  &  M.,  277/' 

At  the  time  this  proceeding  was  commenced  by  appellee  the  suit  by 
appellant  for  the  recovery  of  the  damages  claimed  had  been  instituted, 
and  certainly,  we  think,  if  the  letters  of  administration,  by  virtue  of 
which  appellant  was  acting,  were  issued  without  authority  of  law  and 
should  be  revoked,  appellee,  as  the  defendant  in  said  suit  and  the  object 
of  its  attack,  had  such  an  interest  in  the  matter  as  to  authorize  it  to 
invoke  at  the  hands  of  the  court  a  revocation  of  such  letters.  Besides, 
it  seems  that  where  letters  of  administration  have  been  illegally  issued, 
and  void,  they  may  be  set  aside  upon  the  suggestion  of  that  fact  to  the 
court  by  an  amicus  curiae. 

In  the  view  we  take  of  the  case  it  is  unimportant  that  the  District 
Court  failed  to  pass  upon  appellant's  motion  to  dismiss  the  appeal  from 
the  County  Court.  Besides,  we  think  the  same  legal  proposition  was  in- 
volved in  appellant's  demurrers,  which  were  overruled.  We  think  the 
judgment  of  the  District  Court  should  be  affirmed  and  it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


Pullman  Palace  Cab  Company  et  al.  v.  Samuel  Hocker. 

Decided  February  10,  1906. 

1. — ^PnHman  Company — Contract  for  Berth — Liability  for  Breacb. 

A  passenger  contracted  for  accommodations  in  a  Pullman  Palace  car  be- 
tween two  certain  points  on  a  line  of  railway.  Before  reaching  its  destination 
the  Pullman  car  was  detached  from  the  train  and  attached  to  another  train 
going  in  the  opposite  direction.  The  train  conductor  and  the  employes  of  the 
Pullman  Company  persistently  insisted  on  said  passenger  being  transferred 
from  the  sleeping  car  to  a  chair  car  and  so  conveyed  to  her  destination.  The 
manner  of  their  insistence  caused  said  passenger  to  become  the  object  of  the 
curious  and  annoying  gaze  of  other  passengers,  causing  humiliation,  mortifica- 
tion and  mental  anguish  on  the  part  of  said  passenger.  This  was  continued 
until  said  passenger,  under  a  threat  of  being  carried  back  to  Kansas  City  on 
said  sleeper,  consented  to  leave  the  sleeper.  Held,  that  the  purchase  of  a 
berth  in  the  Pullman  car  was  a  contract  for  transportation  in  said  car  to  des- 
tination; that  by  requiring  said  passenger  to  leave  the  Pullman  car  before 
reaching  her  destination  both  the  Pullman  Company  and  the  railway  company 
were  guilty  of  a  breach  of  said  contract,  and  liable  for  resulting  damages. 

Appeal  from  the  District  Court  of  Bowie  Countv.    Tried  below  before 
Hon.  P.  A.  Turner. 

J.  M,  McCortnick,  for  the  Pullman  Company,  appellant. — ^Under  the 
plaintiffs  allegations,  and  the  undisputed  proof,  at  the  close  of  the  testi- 
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mony,  no  cause  of  action  had  been  disclosed  against  the  Pullman  Com- 
pany. Pullman  Palace  Car  Co.  v.  Matthews,  74  Texas,  656;  Pullman 
Palace  Car  Co.  v.  Smith,  79  Texas,  473;  Pulbnan  Palace  Car  Co.  v. 
Cain,  40  S.  W.  Rep.,  220;  Blum  v.  Southern  P.  P.  Car  Co.,  1  Flippin, 
500;  Sims  v.  South  P.  Car  Co.,  22  Fed.  Cases  No.  12869a;  Campbell 
V.  Pullman  P.  Car  Co.,  42  Fed.  Rep.,  484;  Duvall  v.  Pullman  P.  Car 
Co.,  62  Fed.  Rep.,  265;  Paddock  v.  Atchison,  T.  &  S.  F.  R.  R.  Co.,  37 
Fed.  Rep.,  841 ;  Ulrich  v.  New  York,  C.  &  H.  R.  R.  R.  Co.,  108  N.  Y., 
84. 

That  the  court  erred  in  refusing  to  instruct  the  jury  as  requested  by 
defendant,  that  the  sleeping  car  conductor,  under  the  evidence,  was 
acting  as  the  agent  of  the  railway  company  and  not  as  the  agent  of  the 
Pullman  company.  Pennsylvania  Co.  v.  Roy,  102  U.  S.,  451 ;  Williams 
V.  Pullman  P.  Car  Co.,  4  So.  Rep.,  85 ;  Dwindle  v.  New  York  C.  Co., 
120  N.  Y.,  117. 

If  the  evidence  warranted  any  recovery  against  the  Pullman  Company 
the  measure  of  such  recovery  should  have  been  confined  to  the  physical 
discomforts  caused  by  deprivation  of  sleeping  car  accommodations  for 
the  remaining  thirty-nine  miles.  Missouri  Pac.  Ry.  Co.  v.  Qroesbeck, 
24  S.  W.  Rep.,  702;  Pullman  P.  Car  Co.  v.  Reed,  76  111.,  125;  25  Am. 
and  Eng.  Ency.  of  Law,  1124. 

Olass,  Estes  &  King,  for  Kansas  City  Southern  Railway  Company, 
appellant. — In  the  event  of  an  accident  or  disaster  to  a  railroad  train, 
or  to  one  of  its  cars,  the  company  has  a  right,  and  its  duty  is,  to  so 
arrange  the  movements  and  location  of  its  other  cars  as  will  best  meet 
the  necessities  of  the  general  traveling  public;  and  if,  as  a  result  of 
such  rearrangement,  passengers  on  a  Pullman  car  are  compelled  to  ride 
in  a  chair  car,  the  railroad  company  is  liable  to  such  passengers,  only 
for  such  amount  of  Pullman  fare,  as  has  been  unearned.  Elliott  on 
Railroads,  vol.  1,  sees.  1  and  2 ;  23  Am.  and  Eng.  Ency.  of  Law,  Rev. 
Ed.,  pp.  674-5;  Miller  v.  Georgia  R.  R.  Co.,  88  Ga.,  5*63;  30  Am.  St. 
Rep.,  175;  Pennsylvania  R.  R.  Co.  v.  Midvale  Steel  Co.,  201  Penn.  St. 
Rep.,  624 ;  88  Am,  St.  Rep.,  836 ;  Missouri  Pac.  v.  Groesbeck,  24  S.  W. 
Rep.,  702;  The  Gospel  of  St.  Matthew,  chap.  22,  veraes  37  to  40. 

There  is  no  actionable  wrong  in  approaching  or  conferring  with  a 
passenger  in  order  to  induce  him  to  waive  the  contract  which  has  been 
entered  into.  If  any  embarrassment,  mental  anguish  or  suffering  at- 
tends such  conference,  no  recovery  can  be  had.  As  applied  to  the  fact 
of  this  case,  if  the  embarrassment  caused  Mrs.  Hocker  was  the  result 
of  the  lawful  attempis  on  the  part  of  the  conductor  to  induce  her  to  get 
out  of  the  car  without  compulsion,  then  for  such  embarrassment,  she  is 
not  entitled  to  recover. 

Inasmuch  as  the  only  proof  in  this  case  of  mental  suffering  endured 
by  her  was  the  embarrassment  caused  by  the  gaze  of  people  who  gathered 
around,  the  charge  of  the  court  should  have  limited  the  jury  to  the 
consideration  of  that  particular  suffering,  if  it  should  have  been  sub- 
mitted at  all,  and  should  not  have  permitted  the  jury  to  "take  into  con- 
sideration any  mental  suffering,  or  humiliation  by  Mrs.  Emma  Hocker, 
if  any.''  8  Am.  and  Eng.  Ency.  of  Law  (Rev.  Ed.),  672;  Pullman  Co. 
V.  Fowler,  27  S.  W.  Rep.,  269;  Nichols  v.  Eddy,  24  S.  W.  Rep.,  316; 
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Hale  V.  Bonner,  82  Texas,  33;  International  &  G.  N.  v.  Locke,  67  S. 
W.  Rep.,  1084;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Robinson,  72  S.  W.  Rep., 
70;  City  of  Dallas  v.  Moore,  74  S.  W.  Rep.,  95. 

It  was  for  the  jury  to  say,  under  all  of  the  facts  in  this  case,  whether 
Mrs.  Hocker  voluntarily  left  the  car.  It  was  improper  and  erroneouH 
for  the  court  to  take  this  right  from  the  jury  and  instruct  them  as  to 
what  would  and  would  not  constitute  a  voluntary  leaving  of  the  car. 
The  charge  was  therefore  on  the  weight  of  the  evidence,  and  should  not 
have  been  given.  St.  Louis  Ry.  Co.  v.  Siblev,  68  S.  W.  Rep.,  516 ;  St. 
Louis  Ry.  Co.  v.  Caseday,  40  S.  W.  Rep.,  198;  Missouri,  K.  &  T.  Ry. 
Co.  V.  Brown,  39  S.  W.  Rep.,  328. 

Hart,  Mahaffey  &  Thomas,  for  appellee. — The  contract  between  the 
Pullman  Company  and  Mrs.  Hocker  was  unconditional  and  conferred 
upon  her  the  absolute  right  to  be  carried  in  said  car  to  Texarkana,  and 
nothing  done  by  the  railway  company  could  absolve  the  Pullman  Com- 
pany from  the  duty  it  owed  her  under  said  contract. 

If  the  sleeper  in  which  Mrs  Hocker  was  riding  was  carried  back 
north  and  Mrs.  Hocker  forced  to  leave  same  and  ride  in  the  chair  car, 
at  the  instance  and  request  of  the  Pullman  Company,  or  if  it  concurred 
in  or  consented  to  the  transaction,  then  the  Pullman  Companv  is  liable. 
Pullman  P.  Car  Co.  v.  Booth,  28  S.  W.  Rep.,  719 ;  Pullman  P.  Car  Co. 
V.  Cain,  40  S.  W.  Rep.,  220. 

Mrs.  Hocker  being  a  passenger  upon  the  Pullman  car,  it  became,  and 
was,  the  dutv  of  the  Pullman  Company  not  only  to  carry  her  safely 
in  said  car  irom  Neosho  to  Texarkana,  but  to  guard  and  protect  her 
against  annoyance,  humiliation  and  embarrassment  at  the  hands  of  any 
and  all  persons,  and  if  it  failed  in  any  of  these  duties  it  is  liable  to 
plaintiff  for  the  damages  sustained  bv  his  wife  because  of  such  failure. 
Houston,  E.  &  W.  T.  Ry.  Co.  v.  Perkins,  21  Texas  Civ.  App.,  508. 

RAINEY,  Chief  Justice. — Samuel  Hocker  brought  this  suit  to 
recover  damages  of  the  Pullman  Palace  Car  Company  and  the  Kansas 
City  Southern  Railway  Company.  The  allegations  in  substance  being 
that  on  September  2,  1903,  the  plaintiff's  wife,  with  her  baby,  boarded 
one  of  the  railway  company's  trains  at  Neosho,  Missouri,  for  the  purpose 
of  going  to  Texarkana,  Texas;  that  after  boarding  same  she  purchased 
from  the  Pullman  Company  a  berth  in  one  of  its  cars,  destined  for 
Texarkana,  by  which  it  bound  itself  to  furnish  the  usual  accommodations 
to  that  point.  After  traveling  in  said  sleeper  to  Winthrop,  a  station  on 
said  road,  the  agents  and  servants  of  defendants  demanded  that  she 
vacate  the  sleeper  and  take  a  chair  car,  with  the  statement  that  they 
had  orders  to  carry  said  sleeper  back  to  Kansas  City ;  that  said  demand 
was  refused,  and  under  the  threat  that  if  she  did  not  leave  said  sleeper 
she  would  be  carried  back  to  Kansas  City,  she  left  said  sleeper  and  was 
compelled  to  travel  in  a  chair  car  to  Texarkana  from  Winthrop;  that 
said  demand  and  threats  were  made  in  the  presence  of  other  passengers, 
and  the  insistence  of  said  agents  for  her  to  leave  the  sleeper  was  pro- 
longed for  about  an  hour  and  attracted  others  to  the  sleeper,  who  Avould 
look  and  gaze  at  plaintiff's  wife  and  make  remarks  about  her,  all  of 
Vol.  XLI.  Civil— 39. 
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which  caused  her  much  mortification,  humiliation  and  mental  suffcnng ; 
that  thereupon  she  left  the  sleeper  and  rode  to  Texarkana,  a  distance  of 
forty  miles,  in  a  chair  car,  which  was  far  inferior  in  acommodations  to 
the  sleeper,  etc. 

The  railway  company  answered  that  it  furnished  plaintiflPs  wife  a 
first  class  chair  car,  all  it  had  agreed  to  furnish.  That  she  left  said 
sleeper  voluntarily  at  the  request  of  an  acquaintance,  who  made  the 
statement  that  the  north-bound  Pullman  in  which  he  was  traveling  had 
broken  down  and  would  be  left  at  Texarkana,  and  it  would  be  a  great 
accommodation  if  plaintiff's  wife  would  vacate  and  allow  his  sick  family 
to  use  the  Pullman ;  that  the  railway  company  was  operating  a  through 
train  from  Kansas  City  to  Shrevesport,  and  hauled  a  Pullman  sleeper 
each  way,  under  an  agreed  charge  with  the  Pullman  Company,  etc.; 
that  the  north-bound  Pullman  car  for  Kansas  City  had  been  disabled  and 
left  at  Texarkana  for  repairs,  that  it  was  occupied  by  a  large  number  of 
people  who  left  it  at  Texarkana  and  had  ridden  in  a  chair  car  to  Win- 
throp,  some  intending  to  make  an  all-night  trip  and  some  were  sick; 
that  no  one  riding  in  the  sleeper  was  going  beyond  Texarkana,  and  then 
plaintiff's  wife  was  requested  to  vacate  so  the  sleeper  might  be  attached 
to  the  north-bound  train;  that  it  had  a  right  under  the  circumstances, 
for  the  accommodation  of  its  passengers,  to  turn  the  sleeper  back  to 
Kansas  City. 

The  Pullman  Car  Company  answered  that  it  had  no  control  over  the 
movements  of  said  sleeper,  but  that  it  was  entirely  under  the  control  of 
the  railway  company.  It  denied  that  it  was  a  carrier  of  passengers  and 
that  it  had  made  a  contract  of  carriage ;  that  its  contract  with  plaintiflPs 
wife  bound  it  to  assign  her  a  berth,  which  berth,  or  a  similar  one,  she 
would  be  entitled  to  use  until  the  car  should  be  hauled  to  Texarkana, 
should  said  railway  company  transport  same  to  that  point.  That  the 
purchase  from  the  railway  company  of  a  first-class  ticket  was  a  condition 
precedent  to  her  procuring  accommodations  in  the  sleeper,  and  that  if 
plaintiff's  wife  was  prevented  from  continuing  said  journey  in  said 
sleeper  it  was  because  the  railway  company  refused  to  haul  it  farther, 
and  it  was  no  fault  of  the  Pullman  Company. 

Plaintiff  filed  a  supplemental  petition,  excepting  to  the  answer  of  the 
railway  company  and  a  plea  that  the  sleeper  was  a  part  of  said  train, 
pulled  by  a  locomotive  of  said  railway  company,  and  denied  that  his 
wife  left  said  sleeper  on  the  solicitation  of  an  acquaintance,  but  that  she 
left  said  sleeper  because  of  the  insistent,  peremptory  demand  of  the 
agents  and  servants  of  defendants. 

A  trial  resulted  in  a  verdict  and  judgment  against  both  defendants, 
from  which  this  appeal  is  prosecuted. 

The  facts  are  that  Mrs.  Hocker,  wife  of  plaintiff,  bought  at  Texarkana 
a  round  trip  ticket  to  Neosho,  Missouri,  over  the  Kansas  City  Southern 
Railway.  On  September  2,  1903,  desiring  to  return,  she  boarded  a  train 
with  a  Pullman  car  attached  on  the  railway  company's  line  at  Neosho, 
intending  to  go  to  Texarkana.  She  entered  the  sleeper  and  paid  the 
Pullman  conductor  $2.50,  the  fare  from  Neosho  to  Texarkana.  She  had 
with  her  a  baby  and  nurse.  She  rode  in  said  sleeper  until  Winthrop 
was  reached,  about  10  o'clock  at  night,  at  which  place  she  was  com- 
pelled by  the  agents  and  servants  of  the  defendants  to  leave  the  sleeper 
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and  go  into  a  chair  car,  in  which  she  made  the  balance  of  her  journey 
to  Texarkana,  a  distance  of  about  forty  miles. 

The  circumstances  attending  her  leaving  the  sleeper  at  Winthrop  are 
in  substance  as  follows :  AVhen  the  train  reached  Winthrop  Mrs.  Hooker's 
berth  on  the  sleeper  had  been  made  down  and  her  baby  had  gone  to  bed. 
She  had  not  retired,  but  had  made  herself  comfortable  and  was  lounging. 
Just  before  reaching  Winthrop  the  Pullman  conductor  told  her  they 
would  soon  reach  Winthrop,  where  she  would  have  to  change  cars.  She 
told  him  that  she  supposed  not — that  there  must  be  some  misunder- 
standing, and  asked  if  there  was  another  sleeper,  and  he  said  there  was 
none,  and  told  her  she  would  have  to  go  into  the  chair  car.  She  replied 
that  she  did  not  think  she  could  go  into  the  chair  car.  He  then  left 
her.  She  meditated  over  it  and  concluded  she  was  entitled  to  a  sleeper 
to  Texarkana.  The  conductor  came  back  and  told  her  they  were  near 
Winthrop  and  she  would  have  to  leave  the  car.  She  replied  that  she 
could  not  get  of!  the  car;  that  she  had  bought  a  ticket  and  was  entitled 
to  passage  to  Texarkana  and  could  not  change  unless  she  was  provided 
with  another  sleeper,  and  he  said,  "there  is  no  other  sleeper  on  here  and 
you  will  have  to  go  in  the  chair  car/*  She  replied  that  she  could  not  do 
that;  that  she  had  her  baby  and  had  put  him  to  bed  and  that  he  must 
carry  her  to  her  destination.  He  said  he  could  not  do  that;  that  the 
car  was  going  back  and  she  must  change  cars  at  Winthrop  and  go  into 
the  chair  car.  She  told  him  it  was  impossible,  that  her  baby  had  retired 
and  she  could  not  take  him  into  the  chair  car.  The  conductor  then  went 
out,  and  in  a  few  minutes  the  train  conductor  came  in  and  told  her  that 
she  was  delaying  the  car;  that  they  had  reached  Winthrop  and  she  must 
make  preparations  to  get  off  and  not  delay  the  car,  that  they  were  late 
and  in  a  hurry,  and  she  must  not  delay  the  car  any  longer.  She  told  him 
slie  could  not,  that  she  had  a  ticket  to  Texarkana  and  would  ride  on  it. 
He  went  out  and  in  going  out  said,  "Make  your  preparations  to  leave 
this  car  immediately,  we  have  no  time  to  parley."  She  made  no  prepara- 
tions to  leave  the  car  and  in  a  little  time  he  came  back  and  said :  "Madam, 
we  don't  want  any  further  delay  about  this  matter,  make  your  prepara- 
tions to  leave  this  car  at  once,  we  are  in  a  hurry  and  late,  you  must  get 
out  and  get  out  in  a  hurry."  She  said,  "You  are  not  in  any  bigger 
hurry  than  I  am,  we  are  already  five  hours  late  and  I  am  just  as  anxious 
to  get  into  Texarkana  as  you  are  to  move  on,  and  would  be  very  glad 
to  move  on."  He  said,  "We  will  not  move  out  till  you  get  off  and  if  you 
don't  get  off  I  will  take  you  back  to  Kansas  City."  She  said,  "Very 
well,  you  have  to  take  me  back  for  I  am  not  going  to  vacate  until  I 
reach  my  destination."  He  went  out  and  then  returned  in  a  little  while 
and  told  me  of  a  wreck  in  or  near  Sulphur  Springs,  that  ladies  and 
children  were  suffering  and  needed  the  sleeper  and  asked  if  I  had  no 
sympathy.  She  told  him  yes,  that  she  was  a  woman  he-self,  and  had  a 
baby,  and  if  in  that  fix  she  would  like  relief,  but  Sulphur  Springs  was 
nearer  Kansas  City  than  this  point  and  a  sleeper  should  be  taken  out 
from  there.  He  laughed  and  walked  away  and  said,  "Can  not  talk  to 
that  woman."  He  returned  in  a  short  time  and  told  her  he  had  a 
telegram ;  that  he  had  just  wired  into  Texarkana  that  she  had  refused 
to  leave  the  car  and  orders  were  to  force  her  off  the  car  or  take  her  on 
to  Kansas  City.     She  said,  "Very  well,  you  will  have  to  take  me  to 


612  Texas  Civil  Appeals  Eeports^  Vol.  41.       [February, 

Kansas  City,  because  you  can  not  force  me  off  the  car."  He  then  turned 
to  the  Pullman  conductor  and  said,  ^^"^hat  fare  did  she  pay?"  and  he 
replied:  *'$2.50."  The  train  conductor  then  said:  "Here  is  your 
money,  I  will  return  you  your  money."  She  replied,  "It  is  not  the 
money  I  want,  it  is  the  sleeper.  If  I  had  wanted  the  money  I  would  have 
kept  it  in  the  beginning."  He  then  went  out  of  the  car  and  came  back 
and  said,  "I  have  another  telegram,  and  I  am  forced  to  put  you  off 
this  car  or  take  you  back  to  Kansas  City."  She  continued  to  tell  him 
she  would  not  leave  the  car  and  he  insisted  that  she  should,  though  she 
testified  it  was  impossible  for  her  to  go  back  as  her  baby  was  a  bottle 
baby  and  she  was  not  prepared  with  proper  nourishment  for  him.  She 
then  acknowledged  to  him  that  on  account  of  her  baby  it  would  be  im- 
possible for  her  to  go  back  and  told  him  she  would  leave  the  car  if  he 
would  give  her  a  written  order  to  do  so.  This  he  started  to  do  when 
some  gentleman  touched  him  on  the  arm  and  took  him  to  one  side  and 
after  a  short  conversation  he  came  back  and  said  he  had  reconsidered 
and  could  not  give  the  written  order!  "I  told  him  to  call  four  parties 
and  give  me  the  order  in  their  presence,  which  was  done."  She  then 
left  the  car  and  went  into  the  chair  car  and  after  walking  up  and  down 
the  aisle  for  some  minutes  looking  for  a  seat,  two  gentlemen  gave  her 
a  seat.  It  was  at  the  front  end  of  the  car  and  baggage  was  piled  up 
quite  high,  and  no  place  to  put  her  feet,  except  on  the  grips,  and  the  wind 
was  blowing  through  the  door  on  them.  Just  as  she  was  leaving  the 
sleeper  she  met  a  Mr.  Xorris,  an  acquaintance,  who  assisted  her  to  the 
chair  car.  About  one  hour  was  consumed  in  the  attempt  to  induce  Mrs. 
Hocker  to  leave  the  car  and  many  persons  came  in  and  gazed  at  her, 
while  others  seemed  to  have  gathered  boxes  and  stools  and  climbed  up 
to  the  window  and  were  staring  in,  which  was  embarrassing  and  humili- 
ating to  her.  She  did  not  leave  the  car  voluntarily  at  the  solicitation 
of  a  friend,  but  on  account  of  the  repeated  threats  to  take  her  back  to 
Kansas  City.  During  this  time  the  north-bound  train  was  standing  at 
Winthrop  and  on  this  north-bound  train  were  a  number  of  passengers 
for  whom  the  sleeper  in  which  Mrs.  Hocker  was  was  wanted,  the 
north-bound  sleeper  having  been  disabled  and  left  at  Texarkana  for 
repairs. 

The  train  conductor  had  control  of  the  movements  of  the  train  and 
the  Pullman  employes  were  subject  to  his  control  in  this  respect.  The 
Pullman  conductor  collected  the  Pullman  fares  and  had  control  of  the 
accommodations  afforded  by  the  sleeper,  and  the  Pullman  conductor 
was  present  and  aiding  the  train  conductor  during  the  time  said  train 
conductor  was  endeavoring  to  induce  Mrs.  Hocker  to  leave  the  train. 

Mrs.  Hocker,  by  reason  of  having  to  leave  the  sleeper  and  the  treat- 
ment received  and  having  to  ride  in  a  chair  car  to  Texarkana,  was  caused 
to  suffer  inconvenience,  discomfort,  humiliation  and  mental  anguish. 

The  first  proposition  submitted  by  the  Pullman  Palace  Car  Company 
is  that  the  court  erred  in  not  giving  a  peremptory  instruction  to  the 
jury  to  find  for  it,  the  contention  being  that  under  the  allegations  and 
evidence  no  right  of  recovery  was  disclosed  against  it.  To  this  contention 
we  do  not  agree.  It  made  a  contract  by  which  it  agreed  to  furnish 
sleeper  car  accommodations  to  plaintiff's  wife  from  Neosho  to  Texarkana. 
It  complied  with  its  contract  to  the  extent  of  furnishing  such  accommo- 
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dations  aa  far  as  VVinthrop,  but  there  it  breached  its  contract,  and  we 
are  unable  to  see  that  it  should  be  held  excusable  for  such  breach.  It 
claims  that  it  is  not  responsible  for  such  breach,  because  it  had  not 
contracted  to  transport,  which  w^a8  the  railway  company's  liability,  and 
the  railway  company  having  failed  to  haul  the  sleeper,  being  a  con- 
dition precedent  of  its  contract,  it  is  absolved  from  liability.  This 
condition  is  not  expressed  in  the  contract,  nor  was  it  in  any  way  ex- 
pressed when  plaintiff's  wife  paid  her  fare.  It  can  not  be  implied,  for 
there  is  nothing  from  which  Mrs.  Hocker  was  required  to  take  notice 
that  any  such  condition  was  contemplated.  She  knew  nothing  of  the 
contract  that  existed  between  the  railway  company  and  the  Pullman 
Company,  and  is  not  bound  thereby. 

The  Pullman  Company  had  bound  itself  to  allow  Mrs.  Hocker  to 
occupy  said  sleeper  until  it  reached  Texarkana,  and  in  that  sense  it 
had  obligated  itself  that  Mrs.  Hocker  should  be  transported  in  that 
manner.  But  it  says  that  the  wrong  w^as  perpetrated  by  the  railway 
company.  The  railway  company  says  it  was  only  obligated  to  furnish 
first-class  transportation,  and  this  it  did  by  furnishing  a  chair  car  for 
Mrs.  Hocker  to  ride  in.  We  are  unable  to  escape  the  conclusion  that 
both  are  liable  jointly.  The  Pullman  employes  aided  in  forcing  Mrs. 
Hocker  to  leave  the  sleeper.  The  Pullman  conduttor  first  requested  her 
to  leave  the  sleeper.  But  the  Pullman  Company  attempts  to  avoid 
this  on  the  ground  that  he  was  acting  under  orders  from  the  train  con- 
ductor. This,  we  think,  is  no  excuse.  He  did  not  tell  Mrs.  Hocker 
he  was  acting  for  the  train  conductor,  and  when  he  ascertained  that  she 
would  insist  on  her  contract  being  carried  out,  he  should  not  have  acqui- 
esced in  the  railway  company  breaching  the  contract,  but  should  have 
protested  against  its  doing  so. 

The  court  did  not  err  in  telling  the  jury  that  it  was  the  duty  of  the 
Pullman  Car  Company  to  furnish  Mrs.  Hocker  transportation  in  the 
sleeper  from  Neosho  to  Texarkana.  The  contract  made  by  Mrs.  Hocker 
with  the  Pullman  Company  was  so  conditioned.  The  use  of  the  term 
"transportation"  as  used  by  the  court  could  not  have  misled  the  jury. 
There  was  no  question  raised  that  she  was  not  transported  to  Texarkana, 
but  the  issue  was  as  to  her  not  being  allowed  to  remain  in  the  sleeper 
and  carried  therein  to  her  destination,  as  per  contract. 

The  court  gave  the  following  instruction,  to  wit:  "1  further  charge 
you  that  the  defendants,  nor  either  of  them,  had  the  right  to  tender  or 
pay  Mrs.  Hocker  back  the  $2.50,  the  amount  paid  by  her  for  the  privi- 
lege of  riding  in  and  being  transported  in  said  Pullman  car  from  Neosho 
to  Texarkana,  and  then  require  her,  against  her  consent,  to  transfer 
from  the  Pullman  sleeper  to  the  chair  car.^'  This  charge  is  objected  to 
on  the  ground  that  there  was  no  evidence  that  the  Pullman  Company 
ever  tendered  back  the  money.  There  was  evidence  that  the  money  was 
tendered  back  by  the  train  conductor  in  the  presence  of  the  Pullman 
conductor,  and  there  is  evidence  that  the  two  conductors  were  acting  in 
concert.  The  railway  company  also  objects  to  this  charge  because  in 
order  to  meet  an  unforeseen  and  unexpected  contingency,  it  had  a  right 
to  transfer  the  sleeper  to  the  north-bound  train,  etc. 

Mrs.  Hocker's  rights  to  be  transported  in  the  Pullman  sleeper  w^ere 
contractual,  and  the  circumstances  were  not  such  as  would  relieve  the 
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railway  company  from  liability  in  its  breach  of  the  contract.  There  was 
no  error  in  giving  the  charge. 

We  will  now  notice  the  railway  company's  contention.  The  court 
charged  the  jury  in  effect  that  if  the  north-bound  train  pulled  out  of 
Texarkana  without  a  sleeper  intending  to  get  the  south-bound  sleeper, 
and  leave  the  south-bound  train  without  a  sleeper,  such  facts  would  not 
excuse  or  justify  either  of  the  defendants  in  requiring  Mrs.  Hocker  to 
transfer  to  the  chair  car.  This  is  objected  to  as  a  charge  on  the  facts 
and  told  the  jury  such  facts  did  not  constitute  a  justification,  when  it 
was  for  the  jury  to  say  under  all  the  circumstances,  whether  it  was  a 
reasonable  and  lawful  demand  of  the  company  in  the  careful  and  proper 
operation  of  the  road:  "and  whether  transportation  in  the  Pullman  car 
was  an  incident  to  the  trip,  instead  of  a  binding  and  inviolable  contract.*' 
We  see  no  error  in  this  action  of  the  court.  The  circumstances  proven 
did  not  afford  any  legal  excuse  or  justification  to  require  Mrs.  Hocker 
to  leave  the  sleeper.  The  contract  with  her  was  a  binding  one  and  to 
relieve  the  railway  company  a  better  excuse  should  have  been  shown. 
There  was  no  error  in  giving  the  charge. 

The  fifth  paragraph  of  the  court's  charge  is:  "Should  you  find  for 
plaintiff,  you  will  give  him  such  sum  as  will  compensate  him  for  the 
injury,  if  any,  his  wife  has  sustained,  taking  into  consideration  the 
inferior  conveniences  and  comforts  of  travel  on  a  chair  car  to  those  on  a 
Pullman  sleeping  car,  and  also  taking  into  consideration  any  mental 
suffering  and  humiliation  of  Mrs.  Hocker,  if  any."  In  this  connection 
the  railway  company  asked  special  charges  to  the  effect  that  if  defend- 
ant, by  the  exigencies  of  the  case,  through  no  fault  of  its  own,  ap- 
proached Mrs.  Hocker  and  undertook  to  get  her  to  change  from  the 
sleeper  to  the  chair  car,  etc.,  and  by  reason  of  such  efforts  passengers 
and  other  persons  looked  at  her,  then  plaintiff  could  not  recover  for 
any  humiliation  and  distress  of  mind  suffered  by  her.  And  also  that 
defendant  had  the  right  to  approach  and  confer  with  Mrs.  Hocker  and 
ask  her  to  waive  her  privilege  of  riding  in  the  Pullman  car  and  if  the 
result  was  that  Mrs.  Hocker  was  embarrassed  or  humiliated  by  the  gaze 
or  observation  of  other  people  defendant  was  not  liable  therefor  and  the 
jury  should  not  consider  such  embarrassment  and  humiliation  in  reach- 
ing a  verdict. 

There  was  no  error  in  the  court  authorizing  the  jury  to  consider  the 
question  of  mental  suffering  on  the  part  of  Mrs.  Hockier.  The  evidence 
shows  that  the  defendants'  object  was  that  she  should  vacate  the  sleeper 
or  be  carried  back  to  Kansas  City,  and  when  she  insisted  on  her  right 
to  be  transported  to  her  destination  as  per  contract  they  persistently 
insisted  upon  her  vacating  the  car,  which  attracted  the  attention  of 
others  to  Mrs.  Hocker,  which  was  calculated  to,  and  evidently  did, 
mortify  her,  and  it  was  a  question  for  the  jury  as  to  what  damages  she 
was  entitled  to  for  such  mental  suffering. 

There  was  no  error  in  not  giving  the  special  instructions  requested. 

While  the  employes  had  the  right  to  approach  and  try  to  induce  Mrs. 
Hocker  to  leave  the  sleeper,  they  had  no  right  to  threaten  her  with 
carrying  her  back  to  Kansas  City  with  such  insistence,  if  she  did  not 
vacate.  Had  they  approached  her  with  the  mere  intention  of  gaining 
her  consent  to  leave  the  sleeper,  it  would  not  have  been  improper.    But 
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they  insisted  for  three-quarters  of  an  hour,  or  an  hour,  using  arguments 
and  threats  which  were  far  beyond  the  limit  of  persuasion,  and  showing 
an  utter  disregard  of  her  rights  or  pleasure  in  the  premises.  This  was 
done  with  such  persistency  that  she  finally  left  the  sleeper  to  prevent 
being  carried  back  to  Kansas  City. 

The  court  told  the  jury  that  if  she  left  the  sleeper  voluntarily  she. 
could  not  recover.  He  further  told  them  that  if  she  left  the  car  to 
avoid  being  carried  back  it  would  not  be  a  voluntary  act  of  leaving.  He 
further  told  them  if  she  left  the  car  in  order  to  accommodate  Mr. 
Norris  and  his  family  that  they  might  have  a  sleeper  it  was  voluntary 
and  she  could  not  recover.  Under  the  circumstances  the  jury  were 
properly  instructed. 

The  damages  assessed  are  not  excessive  and  tliere  was  no  error  in 
refusing  a  new  trial  on  this  ground. 

There  are  other  assignments  of  error  presented,  but  we  think  none  arc 
of  merit.  The  court  properly  instructed  the  jury  and  the  evidence  war- 
rants the  judgment,  and  it  is  therefore  aflfirmed. 

Justice  Talbot  disqualified  and  not  sitting. 

Affirmed. 

Writ  of  error  refused. 


Walter  M.  Gorham  v.  Dallas,  Cleburne  &  Southwestern  Bailway 

Company. 

Decided  February  10.  1906. 

1. — Breach  of  Contract — Special  Damages — Pleading. 

To  entitle  the  defendant  company  to  recover  from  plaintiff  on  its  plea  in 
reconvention  the  damages  which  .said  company  was  obliged  to  pay  to  the  con- 
tractors by  reason  of  its  failure  to  make  prompt  delivery  of  the  material  to 
said  contractors,  it  was  incumbent  on  the  said  company  to  plead  and  prove 
that  at  or  before  the  execution  of  the  contract  sued  on  plaintiff  had  notice 
of  the  particular  purpose  for  which  the  material  was  intended,  and  the  probable 
consequences  of  a  failure  to  make  prompt  delivery  of  the  same. 

8. — ^Bargain  and  Sale — ^Inspection — Estoppel. 

A  purchaser  of  personal  property,  under  an  executory  contract  for  its  sale 
and  delivery,  who  inspects  the  same  before  receiving  it,  is  estopped,  as  to  patent 
defectives,  from  denying  that  it  was  of  the  character  bargained  for;  and  it 
matters  not  that  at  the  time  of  receiving  it  he  did  so  under  protest;  nor  that 
he  was  compelled  to  accept  and  use  it  to  prevent  certain  forfeitures, 

ON  BEHEABINO. 

3. — Substitution  of  One  Article  for  Another — ^Xarket  Yalne. 

It  appearing  from  the  evidence  that  the  defendant  did  not  accept  the  splice 
bars  in  lieu  of  the  angle  bars  contracted  for,  but  used  the  same  under  the  promise 
of  plaintiff  to  do  what  was  right  in  the  matter,  it  would  only  be  liable  for 
the  reasonable  market  value  of  such  as  it  used. 

4. — Pleading — ^Exceptions. 

Where  the  pleading  is  fairly  susceptible  of  two  intendments,  on  special 
exception  that  will  be  adopted  which  is  most  unfavorable  to  the  pleading. 
In  the  absence  of  a  special  demurrer,  and  when  tested  by  a  general  demurer 
the  pleading  will  be  given  the  most  reasonable  intendment  in  favor  of  its 
sufficiency. 
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Appeal  from  the  District  Court  of  Johnson  County.  Tried  below 
before  Hon.  0.  L.  Lockett. 

Davis  &  Davisj  for  appellant. — The  court  erred  under  the  findings 
of  the  jury  in  rendering  judgment  for  the  defendant  on  its  cross  bill 
against  the  plaintiff  for  damages,  because  the  law  under  the  findings 
of  the  jury  does  not  raise  the  presumption  that  when  the  parties  closed 
said  contract  for  the  material  that  such  damages  were  in  contemplation 
of  the  parties  or  either  of  them.  Hooks  Smelting  Co.  v.  Planters'  Com- 
press Co.,  79  S.  W.  Rep.,  1052  to  1060,  and  cases  therein  cited;  Globe 
Refining  Co.  v.  Landa  Cotton  Oil  Co.,  17.  S.  Sup.  Ct.,  47  L.  Ed.,  1172- 
3-4. 

The  jury  finds  that  the  plaintiff  delivered  to  the  defendant  3.090 
pairs  of  angle-bars  and  the  undisputed  evidence  shows  that  the  defend- 
ant received  and  used  same,  and  the  contract  fixed  the  price  at  $1.00 
per  pair,  and  the  undisputed  evidence  shows  that  only  $1,525  had  been 
paid,  which  left  a  balance  of  $1,565  due  plaintiff  on  angle-bars  without 
reference  to  1,000  pairs  of  fishplates.  Parks  v.  O'Connor,  70  Texas, 
387 ;  Scott  Lumber  Co.  v.  Hafner-Lothman  Manuf :  Co.,  65  N.  W.  Rep., 
514-5;  Benjamin  on  Sales  (7th  ed.),  sec.  644;  Skidmore  v.  Scobee,  85 
S.  W.  Rep.,  1088;  Denwiddie  v.  Nash,  86  S.  W.  Rep.,  517-8,  and  Ed. 
note,  Mechem  on  Sales,  1391. 

Under  the  contract  the  defendant  was  bound  to  accept  the  material 
or  reject  the  same  when  presented  to  it,  and  having  received  said  material 
and  having  used  it,  the  defendant  was  bound  to  pay  the  contract  price 
and  not  the  market  value,  and  the  court  erred  in  receiving  evidence  of 
its  market  value. 

Before  the  plaintiff  can  be  held  liable  to  the  defendant  for  any  damages 
that  it  may  have  sustained  by  reasons  of  its  failure  to  comply  with  its 
contract  with  Daugherty  &  Davis  by  reasons  of  plaintiff's  delay  in  de- 
livering the  said  material  to  the  defendant,  it  must  be  shown  that  at 
the  time  tlie  defendant  and  plaintiff  closed  their  contract  that  defendant 
had  not  only  informed  plaintiff  of  its  contract  with  Daugherty  &  Davis, 
but  it  must  be  show^n  that  the  defendant  had  given  the  plaintiff  definite 
information  that  if  plaintiff  failed  to  deliver  said  material  on  time  it 
would  likely  suffer  damages  by  reason  of  its  contract  with  Daugherty 
&  Davis,  and  have  shown  him  approximately  what  such  damages  would 
be,  and  gave  the  plaintiff  to  fully  understand  that  the  defendant  expected 
to  hold  the  plaintiff  liable  to  it  for  any  and  all  damages  it  might  sustain 
by  reason  of  its  failure  to  comply  with  its  contract  with  Daugherty  & 
Davis,  by  reason  of  any  failure  on  the  part  of  the  plaintiff  to  comp\v 
with  his  contract  with  the  defendant.  Hooks  Smelting  Co.  v.  Planters* 
Compress  Co.,  79  S.  W.  Rep.,  1052  to  1060,  and  cases  therein  cited. 

James  W.  Brown,  Brown  &  Bledsoe  and  Ramsey  &  Odell,  for  appellee. 
— ^The  evidence  disclosing  that  the  concessions  and  allowances  made  by 
the  appellee  to  its  contractors  in  respect  to  the  construction  of  its  road 
were  of  the  value  of  $3,500,  and  being  concessions  to  which  under  the 
evidence  the  said  contractors  were  entitled,  and  these  concessions  and 
allowances  being  for  damages  by  reason  of  the  delay  in  furnishing 
material,  for  which  appellant  was  responsible,  recovery  can  be  had  there- 
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for  by  appellee  herein.  Under  the  foregoing  and  other  propositions, 
cited:  Strain  v.  Pauley,  80  Texas,  622;  Bounds  v.  Hickerson,  63  S. 
W.  Bep.,  887;  Saunders  Ex.  v.  Weekes,  55  S.  W.  Bep.,  33;  Seay  v. 
Diller,  16  S.  W,  Bep.,  643 ;  Bedlands  Orange  Growers  Assn.  v.  Gorman, 
54  L.  B.  A.,  718,  and  authorities  cited;  Chatham  v.  Jones,  69  Texas, 
744 ;  Schweickhart  v.  Stuewe,  5  Am.  St.  Bep.,  190 ;  Halsted  Lumber  Co. 
V.  Sutton,  26  Pac.  Bep.,  444;  Watson  v.  Gray,  28  Pac.  Bep.,  527; 
Saunders  v.  Weekes,  55  S.  W.  Bep.,  33. 

The  evidence  showing  and  the  jury  having  found  that  the  fishplates 
(as  well  as  the  angle-bars)  had  been  received  only  on  the  promise  and 
assurance  of  appellant  to  do  what  was  right  in  respect  to  the  same  and 
correct  any  errors  on  his  part,  and  it  appearing  that  the  full  value  of 
the  same  had  been  paid  to  appellant  by  the  appellee  before  the  institution 
of  this  suit,  the  court  did  not  err  in  not  allowing  the  appellant  one 
dollar  per  pair  for  the  fishplates.  Florida  Athletic  Co.  v.  Hope  Lumber 
Co.,  18  Texas  Civ.  App.,  161. 

BOOKHOUT,  Associate  Justice. — ^Walter  M.  Gorham  brought  this 
suit  in  the  District  Court  of  Johnson  County  against  the  Dallas,  Cle- 
burne &  Southwestern  Bailway  Company,  a  corporation  incorporated 
under  the  laws  of  Texas,  alleging :  That  plaintiflE  resided  and  was  doing 
business  in  Philadelphia,  Pennsylvania,  under  the  name  of  Henry  Levis 
&  Co.,  and  that  defendant  was  engaged  in  operating  a  line  of  railroad 
from  Egan,  in  Johnson  County,  to  Cleburne,  in  said  county,  and  that 
its  general  office  w^as  located  at  Cleburne,  Texas,  and  that  W.  D.  Myers 
was  its  president,  and  resided  in  Kansas  City,  Missouri;  that  its  secre- 
tary and  treasurer,  W.  A.  McDonald,  resided  in  Johnson  County,  Texas. 

That  about  the  twenty-second  day  of  August,  1902,  the  plaintiff  enter- 
ed into  the  following  contract  with  the  defendant:  "Philadelphia, 
August  22,  1902.  Sold  to  the  Dallas,  Cleburne  &  Southwestern  Bailway 
Company  for  the  account  of  Messrs.  Henry  Levis  &  Company  of  Phila- 
delphia, sufficient  relaying  steel  T  rails  to  lay  eleven  (11)  miles  of 
single  track,  approximately  nine  hundred  and  sixty-eight  (968)  tons, 
original  fifty-six  (56)  pounds  to  the  yard,  and  the  necessary  accompany- 
ing angle  bars,  thirty-two  ($32)  dollars  per  gross  ton  for  rails  and  one 
($1.00)  dollar  per  joint  complete  (consisting  of  two  angle  plates  and 
bolts  and  nuts)  both  f.  o.  b.  Kansas  City,  Mo.  Shipment  to  be  made 
immediately.  Material  to  be  subject  to  Hunt's  inspection  at  buyer's 
cost.  Terms  of  pa^Tnent— cash  against  sight  draft  with  shipping  docu- 
ments attached,  payable  in  New  York  funds  at  par. 

This  contract  to  be  guaranteed  by  the  endorsement  of  a  reputable  bank. 

Signed  in  duplicate. 

John  B.  Waston. 

Accepted:     Dallas,  Cleburne  &  Southwestern  Bailway  Company, 

per  W.  D.  Myers,  Prest.'' 

That  in  compliance  with  said  contract  plaintiff  submitted  to  Hunt 
&  Company,  inspectors,  for  defendant's  inspection,  all  the  material 
called  for  in  said  contract,  including  rails,  bars  and  joints  complete 
with  bolts  and  nuts,  etc.,  that  the  same  was  inspected  by  Hunt  &  Com- 
pany, through  their  agent  or  employe,  and  as  agent  and  inspector  of 
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the  defendant;  that  the  defendant  through  its  agent  and  inspector 
as  aforesaid  selected  and  inspected,  passed  and  accepted,  from  the 
material  presented  by  plaintiff  as  aforesaid  the  amount  of  material 
called  for  in  said  contract,  and  pointed  out  to  plaintiff  or  his  employes 
the  material  so  selected  and  inspected  as  the  material  he  had  inspected 
and  accepted  as  the  material  called  for  in  said  contract.  That  the 
plaintiff  then  and  there  had  the  material  so  inspected  and  passed  by 
the  defendant's  inspector  loaded  in  cars  and  billed  to  Egan,  Texas, 
as  required  by  said  contract. 

Plaintiff  averred  that  all  of  said  material  was  paid  for  by  the  defend- 
ant, save  and  accept  two  thousand  five  hundred  and  sixty-five  pairs  of 
anglebars  or  joints,  with  the  accompanying  bolts  or  nuts,  for  which 
the  defendant,  by  said  contract,  agreed  to  pay  the  plaintiff  $1  per 
joint,  consisting  of  a  pair  of  angleplates  with  the  necessary  bolts  or 
nuts,  and  that  for  said  material  defendant  owes  plaintiff  $2,665,  and 
has  failed  to  pay  the  same;  and  that  by  the  terms  of  said  contract 
the  defendant  was  to  pay  all  freight,  but  that  at  the  special  instance 
and  request  of  the  defendant,  plaintiff  paid  two  amounts  of  freight, 
towit:  $53.12  and  $56.44,  whereby  defendant  became  liable  and  prom* 
ised  to  pay  plaintiff  said  two  sums;  that  though  requested  so  to  do, 
defendant  has  failed  to  pay  same.  Plaintiff  prays  for  judgment  for 
$2,565  and  $109.56,  with  six  percent  interest  from  October  30,  1902. 

The  answers  consist  of  a  general  demurrer,  denial,  and  special  answers 
and  cross-bill.  The  defendant,  in  its  special  answer,  says  that  in  the 
summer  and  fall  of  1902,  it  was  engaged  in  constructing  a  line  of 
railroad  from  Cleburne  to  Egan,  in  Johnson  County,  Texas;  that  it 
and  others,  whose  right  it  held,  had  agreed  with  sundry  persons  of 
Cleburne  and  elsewhere  to  build  said  railway  by  the  first  of  January, 
1903;  and  in  consideration  of  building  said  railway  by  said  time,  said 
sundry  persons  had  executed  their  notes  for  about  $30,000,  and  that 
it  had  secured  franchises  and  right  of  way  and  other  rights  to  about 
$25,000;  and  that  if  it  had  failed  to  complete  said  railway  by  the  first 
day  of  January,  1903,  it  would  have  lost  about  $60,000;  that  the 
defendant  had  contracted  with  Daugherty  &  Davis  on  or  before  it 
made  the  contract  with  plaintiff  set  out  in  plaintiff's  petition,  to  build 
said  railway  and  complete  same,  defendant  to  furnish  them  the  material 
set  out  in  such  contract,  and  that  the  plaintiff  knew  at  the  time  he 
made  said  contract  that  the  defendant's  road  had  been  graded,  and 
that  the  defendant  was  buying  said  material  to  be  delivered  to  said 
contractors  to  be  laid  on  said  roadbed;  with  all  of  said  facts  before 
him  plaintiff  entered  into  said  contract  to  deliver  said  material  to 
defendant  f.  o.  b.  Kansas  City,  Missouri,  for  immediate  shipment; 
that  the  inspection  of  Hunt  was  to  be  under  the  direction  and  control 
of  plaintiff,  and  not  the  defendant,  and  that  all  the  defendant  had 
to  do  with  the  inspection  was  to  pay  reasonable  charges  therefor; 
to  have  immediate  shipment  was  a  part  of  the  consideration  of  said 
contract.  That  in  consideration  of  the  immediate  delivery  of  the  ma- 
terial, defendant  paid  greatly  in  excess  of  the  real  value  of  said  ma- 
terial. Defendant  says  that  said  material  was  not  delivered  imme- 
diately ;  and  that  five  hundred  pairs  of  fishplates  in  the  place  of  angle- 
bars  were  delivered  to  it  at  Egan,  and  that  it  refused  to  accept  same. 
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The  defendant  says  that  relying  on  the  obligation  of  the  plaintilf 
to  ship  said  material  immediately,  the  defendant  had  contracted  with 
said  contractors  to  furnish  them  all  of  said  material  and  that  by  the 
contract  with  the  contractors  they  were  to  begin  work  July  15,  1902, 
and  finish  same  in  ninety  days.  That  defendant's  contract  with  said 
contractors,  bound  it  to  deliver  said  material  to  it  in  time  to  enable 
them  to  complete  said  railroad  in  ninety  days  from  July  15,  1902; 
that  said  contractors  employ  a  great  number  of  hands  at  great  ex- 
pense, skilled  in  laying  tracks,  who  were  compelled  to  remain  idle 
for  about  thirty  days  at  great  expense  to  said  contractors,  to  their  dam- 
age, for  which  this  defendant  was  compelled  to  compensate  said  con- 
tractors; and  for  which  it  did  compensate  said  contractors.  That  in 
consequence  of  such  delay  by  the  default  and  misconduct  of  the  plaintiff, 
and  his  failure  to  comply  with  said  contract,  defendant  became  com- 
pelled to  and  did  pay  in  allowances  and  reasonable  concessions  and 
payments  to  its  contractors  the  sum  of  $3,500  which  sum  was  reasonable, 
and  made  necessary  by  the  default  and  wrong  of  the  plaintiff  in  the 
manner  above  set  out,  wherefore  and  whereby  defendant  was  damaged 
in  the  sum  of  $3,500. 

The  plaintiff  on  January  6,  1905,  filed  his  first  supplemental  peti- 
tion which  contained  a  general  denial,  a  special  exception  to  all  that 
part  of  defendant's  answer  which  set  up  and  claimed  damage  by  reason 
of  acceptance  of  certain  material  which  it  put  in  its  track,  which  it 
alleged  it  had  to  remove  from  said  track,  as  same  is  too  remote.  A 
special  exception  which  excepted  to  all  that  part  of  said  answer  which 
pleads  as  damages,  that  its  workmen  were  delayed,  etc.,  because  such 
damages  do  not  arise  out  of  the  contract,  and  are  too  remote.  A  general 
denial,  and  statute  of  limitation  of  two  years  to  all  of  defendant's 
damages.  That  all  the  material  was  second  hand  and  was  subject  to 
defendant's  inspection;  that  it  was  the  duty  of  the  plaintiff  to  present 
said  material  to  defendant's  inspector  before  it  was  loaded  for  inspec- 
tion; that  the  plaintiff  did  so  and  presented  said  material  and  that 
the  same  was  inspected,  and  passed  by  the  defendant's  inspector,  and 
that  the  same  was  then  loaded  and  billed  to  Egan,  Texas;  that  de- 
fendant is  estopped  from  claiming  any  damages  by  reason  of  defects 
in  said  material.  That  it  had  inspected  same  and  that  any  defects 
complained  of  were  open  and  visible;  and  defendant  knew  of  same 
before  it  used  same,  and  is  now  estopped  from  claiming  damages; 
that  defendant  accepted  and  used  all  of  said  material  and  is  now  es- 
topped. That  if  there  was  any  delay  in  the  shipment  of  said  material, 
it  was  brought  about  by  defendant's  delay  in  having  said  material 
inspected;  that  if  defendant  did  not  receive  all  of  said  material,  the 
same  was  inspected  and  delivered  to  the  railroad  and  billed  to  the  de- 
fendant, and  that  it  was  bound  to  look  to  the  railroad  for  same. 

The  case  was  tried  before  a  jury  on  special  issues.  Judgment  on 
the  verdict  was  entered  that  the  plaintiff  take  nothing,  and  that  de- 
fendant recover  of  plaintiff  on  its  cross-bill  $3,500.  From  this  judg- 
ment plaintiff  prosecutes  an  appeal. 

Opinion.  The  plaintiff  under  the  name  of  Henry  Levis  &  Com- 
pany, sold  to  the  Dallas,  Cleburne  &  Southwestern  Kailway  Company 
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sufficient  relaying  T.  rails  to  lay  eleven  miles  of  single  track  and  the 
necessary  accompanying  anglebars,  at  $32  per  ton  gross  for  the  rails, 
and  $1  per  joint  complete,  each  joint  consisting  of  two  angleplates 
and  bolts  and  nuts,  to  be  delivered  free  on  board  the  cars  at  Kansas 
City,  Missouri,  and  to  be  subject  to  Hunt's  inspection  at  buyer's  cost. 
For  which  payment  was  to  be  made  by  the  railway  company  in  cash, 
against  shipping  documents  attached,  payable  in  New  York  funds  at 
par.  This  material  was  inspected  by  Hunt  &  Company  in  September 
and  October,  1902,  and  passed  by  them  as  proper  and  suitable  material 
for  the  purposes  for  which  it  was  intended.  The  material,  after  in- 
spection, was  loaded  on  the  cars  and  billed  to  the  Dallas,  Cleburne 
&  Southwestern  Railway  Company  at  Egan,  Texas.  The  inspection 
was  made  in  the  yards  of  the  Wabash  Railroad  at  Moberly,  Missouri. 
The  first  shipment  of  rails  arrived  at  Egan,  Texas,  October  6,  19U2, 
but  no  anglebars  were  received  until  October  13,  1902. 

At  the  time  of  making  the  contract  sued  on  the  defendant  railway 
company,  had  a  contract  with  Daugherty  &  Davis,  whereby  they  were 
to  construct  the  road  for  the  company  from  Egan  to  the  town  of 
Cleburne.  By  the  terms  of  this  contract  the  railway  company  was  to 
furnish  at  Egan,  Texas,  all  material  for  the  construction  of  the  said  rail- 
road. The  contractors  were  to  begin  work  not  later  than  July  15, 
1902,  and  to  complete  said  railroad  on  or  before  ninety  days  from 
said  date,  unless  hindered  on  account  of  bad  weather  or  failure  of  the 
company  to  procure  right  of  way.  The  work  was  to  be  done  under  the 
directions  of  the  chief  engineer  and  if  disapproved  by  him  to  be  done 
over.  Estimates  were  to  be  made  by  the  engineer  on  the  10th  of  each 
month,  and  the  contractors  were  to  be  paid  on  such  estimates.  The 
final  estimate  was  to  be  made  within  thirty  days  after  the  completion 
of  all  the  work,  which  estimate  is  to  be  final  and  conclusive  on  both 
parties.  The  chief  engineer  is  made  the  final  arbiter  between  the 
parties.  ITie  jury  found  that  the  plaintiff  had  knowledge  at  and  before 
the  execution  of  the  contract  sued  on  of  the  contract  between  defendant 
and  Daugherty  &  Davis,  that  defendant  was  to  furnish  the  material 
to  construct  said  railroad  and  the  probable  loss  that  might  result 
to  the  railroad  company,  if  plaintiff  failed  to  deliver  said  materia! 
as  stipulated  in  the  contract  for  immediate  shipment.  The  jury  further 
found  there  was  due  the  defendant  from  plaintiff,  by  reason  of  the 
delay  in  the  shipment  of  the  material  contracted  for,  $3,500.  and  judg- 
ment was  entered  against  plaintiff  for  this  amount.  This  judgment  is 
assailed  as  being  without  pleading  or  evidence  to  support  it.  A  care- 
ful examination  of  the  appellee's  pleadings  fails  to  disclose  any  specific 
allegation  in  its  cross-bill  to  the  effect  that  plaintiff  had  notice  at  or 
before  the  contract  was  executed,  that  the  railway  company  had  a 
contract  with  Daugherty  &  Davis,  whereby  they  were  to  construct  its 
tracks  between  the  city  of  Cleburne  and  the  town  of  Egan,  and  that 
said  railway  company  was  to  furnish  the  material  for  its  construction 
or  sustain  the  losses  that  might  result  from  a  failure  to  make  prompt 
delivery  of  the  material.  To  entitle  the  railway  company  to  recover 
damages  sustained  by  it  by  reason  of  its  failure  to  make  prompt  de- 
livery of  the  material  to  Daugherty  &  Davis,  it  was  incumbent  upon  its 
part  to  plead  and  prove  that  at  or  before  the  execution  of  the  contract 
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sued  on  plaintiff  had  notice  of  the  particular  purpose  for  which  the 
material  was  intended  by  the  railway  company  and  the  probable  con- 
sequences of  a  failure  to  make  prompt  delivery  of  the  same.  Pacific 
Express  Co.  v.  Darnell,  62  Texas,  639;  Jones  v.  George,  61  Texas, 
349;  Hadley  v.  Baxendale,  9  Exch.,  353.  The  appellee  sought  to 
show  that  by  reason  of  the  delay  in  receiving  the  material  the  employes 
of  Daugherty  &  Davis,  consisting  of  eighty-five  men,  who  were  receiving 
on  an  average  of  $1.50  per  day,  were  laid  off  at  different  times  to  await 
the  arrival  of  material.  There  being  no  pleading  as  a  foundation  for 
the  admission  of  such  evidence  the  judgment  based  thereon  can  not 
stand.  Nor  does  the  evidence  show  that  at  or  prior  to  the  time  of  making 
the  contract  sued  on,  the  plaintiff  had  notice  of  the  contract  between 
defendant  and  Daugherty  &  Davis,  and  the  necessity  of  a  prompt 
delivery  of  the  material  to  meet  the  requirements  of  that  contract, 
and  the  probable  consequences  of  a  failure  to  make  such  delivery.  The 
evidence  does  show  that  plaintiff,  prior  to  the  execution  of  the  con- 
tract sued  upon,  had  notice  that  certain  valuable  bonuses  and  franchises 
depended  upon  a  completion  of  the  railroad  by  January  1,  1903.  But 
the  evidence  fails  to  disclose  that  plaintiff  at  that  time  had  any  notice 
of  the  contract  between  Daugherty  &  Davis  or  the  terms  of  the  same. 
To  make  plaintiff  liable  for  the  special  damage  insisted  upon,  notice 
of  that  contract  must  have  been  brought  home  to  him  at  or  prior  to 
the  execution  of  the  contract,  so  as  to  make  it  reasonably  certain  that 
he  consented  to  be  bound  for  more  than  ordinary  damages  in  case 
of  default  on  his  part.  Globe  defining  Co.  v.  Landa  Cotton  Oil  Co., 
190  U.  S.,  540.  Again,  the  evidence  in  our  opinion  was  insufficient 
to  justify  a  finding  that  the  appellee  had  sustained  damages  in  the 
amount  of  $3,500,  by  reason  of  its  failure  to  make  prompt  delivery 
of  the  material  to  Daugherty  &  Davis.  H.  A.  Genung,  chief  engineer 
for  the  defendant,  testified:  "In  the  settlement  between  the  contractor 
and  the  railway  company,  the  railway  company  on  account  of  the  fact 
that  the  contractors  were  threatening  the  railway  company  with  dam- 
age suits  and  other  trouble  on  account  of  the  delays  that  they  had 
been  put  to  on  account  of  the  company's  failure  to  make  proper  and 
timely  delivery  of  the  material  to  be  used  in  the  construction  of  its 
line,  the  railway  company  was  compelled  to  allow  the  contractors  quite 
a  sum  of  money  to  cover  the  time  that  the  contractors  had  been  de- 
layed. I  do  not  know  what  amount  was  allowed  the  contractors,  but 
it  was  quite  a  sum.  In  addition  to  this,  in  a  settlement  between 
the  railway  company  and  the  contractors  the  railway  company  had  to 
accept  the  track  from  the  contractors  in  a  bad  condition  on  account 
of  the  defective  material  so  furnished  it  by  Henry  Levis  &  Company, 
which  is  set  down  above.  In  other  words  the  railway  company  was 
compelled  to  accept  the  track  in  the  defective  condition  and  release 
the  contractors  on  their  bond,  and  then  put  the  track  in  a  suitable 
condition  and  bear  the  expense.  From  the  knowledge  I  have  of  the 
condition  of  the  track  when  taken  over  by  the  railway  company  from 
the  contractors,  and  the  condition  it  should  have  been  in  according 
to  their  contract  between  the  parties,  I  should  say  that  the  damage 
occasioned  to  the  railway  company  by  reason  of  the  defective  material 
furnished  by  Levis  &  Company  at  least  amounted  to  $3,500,    In  making 
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this  estimate  I  have  taken  into  consideration  all  the  facts  and  circum- 
stances surrounding  the  whole  transaction,  and  I  believe  the  same  to 
be  a  reasonable  estimate.  Of  the  unsuitable  material  used  in  the 
construction  of  this  line  of  railway,  as  testified  to  above,  it  was  nec- 
essary to  take  out  two  and  a  half  miles  of  nuts^  bolts  and  splices;  in 
order  to  do  this  work  we  required  the  services  of  eight  men  for  two 
weeks;  these  men  were  all  paid  the  sum  of  $1.50  per  day.  This  sum 
so  paid  these  men  was  a  reasonable  charge  and  payment  for  such  serv- 
ices.'' 

B.  P.  McDonald,  general  manager  of  appellee,  testified:  "I  was 
sent  a  final  estimate  from  the  engineer  as  to  the  work  done  and  came 
down  to  inspect  it.  I  found  it  not  completed  in  accordance  with  our 
contract,  and  I  declined  to  pay  Daugherty  &  Davis,  the  contractors, 
anything  further  until  they  had  finished  the  road.  I  think  that  was 
about  the  time  the  road  was  completed,  about  or  just  before  December 
22.  Later  I  came  down  to  settle  with  Daugherty  &  Davis,  I  think  in 
January.  They  had  threatened  to  sue  me  unless  I  paid  them.  1 
listened  to  their  complaints  and  I  insisted  that  the  work  was  not  in 
accordance  with  the  agreement.  They  insisted  that  they  had  put  it 
up  several  times  in  accordance  with  the  agreement  and  on  account 
of  the  delays  they  ran  into  wet  weather  and  had  to  refit  it  up,  clean- 
ing out  ditches,  etc.,  and  that  they  had  lost  heavily  on  account  of  delays 
of  material,  and  unless  I  paid  them  they  would  sue  me  or  the  com- 
pany. I  concluded  that  if  they  did  sue  the  company  they  would  re- 
cover and  collect  the  money  and  I  paid  them  $3,500  more  than  I 
thought  we  owed  them.''  On  cross-examination  he  testified:  "The 
amount  due  the  contractors,  Daugherty  &  Davis,  as  estimated  by  the 
engineer,  was  $3,500;  it  did  not  show  that  the  road  had  been  com- 
pleted according  to  the  contract.  All  the  work  they  ever  did  was  done 
up  to  that  time;  that  was  the  last  estimate  made  by  our  engineer. 
The  engineer  said  under  the  contract  we  were  due  them  that  sum. 
The  engineer  was  made  the  final  arbitrator  of  myself,  or  the  com- 
pany, and  Daugherty  &  Davis.  I  paid  them  the  amount  that  the 
man  we  had  agreed  upon  to  make  the  estimates  said  was  due  them 
under  the  contract.  Yes,  now  I  come  here  and  tell  the  court  and  jury 
that  was  paid  as  damages,  and  that  it  was  not  due.  I  don't  know  whether 
the  engineer  simply  took  into  consideration  the  work  or  not  in  making 
his  estimate;  I  suppose  he  took  into  consideration  the  work  that  was 
done.''     This  is  all  the  material  testimony  on  this  issue. 

The  contract  between  appellee  and  Daugherty  &  Davis  having  pro- 
vided for  the  payments  to  the  contractors  to  be  made  on  estimates 
furnished  by  the  engineer,  and  the  testimony  of  McDonald  showing 
that  the  payments  made  by  him  were  on  such  estimates,  the  railway 
company  should  not  now  be  heard  to  say  that  such  estimates  were  for 
damages  and  not  for  work  done  by  them  under  the  contract.  It  is  not 
claimed  that  there  was  any  fraud  on  the  part  of  Genung  in  the  matter 
of  making  the  estimates. 

2.  The  evidence  shows,  and  the  jury  found,  that  plaintiflE  delivered 
under  the  contract  three  thousand  and  ninety  pairs  of  anglebars  and 
one  thousand  pairs  of  fishplates.  This  material,  by  the  terms  of  the 
contract,  was  to  be  subject  to  Hunt's  inspection  and  the  evidence  shows 
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it  passed  such  inspection.  The  appellee  insists  that  it  was  not  to  be 
inspected,  but  that  the  contract  only  contemplated  inspection  of  the 
rails.  The  contract  stipulated  that  the  material  was  to  be  inspected, 
and  this  was  material  for  constructing  the  track.  It  is  further  in- 
sisted by  the  appellee  that  the  contract  provides  for  the  sale  of  angle- 
bars,  and  that  instead  of  delivering  anglebars  the  plaintiff  delivered 
one  thousand  fishplates,  which  are  inferior  to  anglebars.  Where  the 
property  delivered  is  not  such  as  described  in  the  contract  of  sale, 
and  this  is  known  to  the  purchaser,  he  must  either  refuse  it  and  rescind 
the  contract,  or  accept  it  and  abide  by  the  agreement.  Parks  v.  OTon- 
nor,  70  Texas,  390,  top  of  page.  These  plates  passed  inspection  and 
were  delivered  to,  accepted  and  used  by  the  railway  company.  But 
appellee  insists  that  the  jury  found  that  the  inspection  of  the  material 
was  not  fairly  and  honestly  made,  but  was  collusive  and  fraudu- 
lent. We  are  of  the  opinion  that  the  evidence  is  wholly  insufficient 
to  support  this  finding.  There  was  evidence  of  an  inspection,  and  there 
was  evidence  that  some  of  the  anglebars  when  they  reached  Egan, 
were  defective  and  that  sixty-two  pairs  were  unfit  for  use,  and  that 
twenty-five  pairs  of  fishplates  w^ere  unfit  for  use.  That  many  of  the 
nuts  were  defective,  and  that  the  company  had  to  take  up  two  and  a 
half  miles  of  square  nuts  that  were  used  in  the  construction  of  the 
line.  That  four  hundred  and  eighty-four  pairs  of  splicebars  or  fish- 
plates were  used,  which  were  at  some  later  date,  taken  up  and  anglebars 
used  in  their  place.  It  is  apparent  that  the  defects  in  the  anglebars, 
fishplates  and  nuts  were  patent  at  the  time  the  railway  company  re- 
ceived the  same.  The  contract  is  without  warranty.  The  material 
having  been  inspected  by  the  parties  agreed  upon  in  the  contract  of 
sale,  and  having  been  accepted  and  used  by  the  appellee,  it  will  not 
in  a  suit  for  the  contract  price,  be  heard  to  gay  that  the  material 
was  not  in  accordance  with  the  agreement.  A  purchaser  of  personal 
property,  under  an  executory  contract  for  its  sale  and  delivery,  as 
is  the  contract  in  this  case,  who  inspects  the  same  before  receiving 
it,  is  estopped,  as  to'patent  defects,  from  denying  that  it  was  of  the 
character  bargained  for,  and  it  matters  not  that  at  the  time  of  receiv- 
ing it  he  did  so  under  protest.  Parks  v.  O'Connor,  70  Texas,  387; 
Florida  Athletic  Club  v.  Hope  Lumber  Co.,  18  Texas  Civ.  App.,  161 ; 
Benjamin  on  Sales  (7th  ed.),  sec.  644.  But  appellee  contends  it 
was  induced  to  accept  the  anglebars  and  fishplates  by  the  promise 
of  the  plaintiff  to  do  w^hat  was  right  in  respect  to  this  matter  and 
that  the  jury  so  found.  This  contention  is  based  upon  certain  com- 
munications between  the  parties.  On  October  21,  1902,  the  defendant 
sent  the  following  message  by  wire  to  plaintiff:  **Why  are  you  send- 
ing us  fishplates?  We  did  not  contract  for  them."  To  this  plaintiff 
replied : 

October  23,  1902. 
"Mr.  Myers  engaged  Robert  Hunt  &  Co.,  Chicago,  to  look  after  your 
interest.  We  were  not  advised  until  yesterday  that  Hunt  had  accepted 
plain  bars,  but  we  will  do  whatever  is  right  under  the  circumstances. 
In  the  meantime  please  pay  the  draft,  as  all  the  material  to  cover 
eleven  -and  a  half  miles  has  been  shipped  and  paid  for  by  us.  Sug* 
gest  that  you  take  the  matter  up  with  Hunt." 
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On  November  1,  1902,  plaintiff  wired  defendant:  "Amount  draft 
$4,484.55.  Have  you  bank  remit  $3,484.55,  leaving  $1,000  for  one 
thousand  pairs  of  splices  to  be  adjusted."  And  again,  on  the  same 
date,  plaintiff  wrote  defendant  as  follows:  "We  have  telegraphed  you 
this  morning,  requesting  that  you  will  have  your  bank  remit  us  at  once 
check  for  amount  of  our  last  invoice,  less  $1,000  to  cover  the  plain 
splicebars  shipped,  which  please  give  your  immediate  attention."  None 
of  the  communications  refer  to  anglebars,  and  the  court  ought  not  to 
have  submitted  to  the  jury  the  question  whether  defendant  was  induced 
to  accept  the  anglebars  on  the  faith  of  plaintiff's  promise  to  do  what 
was  right  in  respect  to  the  matter.  It  may  be  that  if  the  defendant 
was  induced  to  accept  fishplates  in  lieu  of  anglebars,  by  the  promise  of 
plaintiff  to  do  what  was  right  in  the  matter,  then  the  defendant  would 
only  be  liable  for  the  market  value  of  fishplates.  But  the  evidence 
shows  that  the  agreement  between  the  parties  stipulated  for  an  inspection 
by  Hunt  &  Company  and  that  such  inspection  was  made  and  that  the 
inspectors  accepted  splicebars  in  lieu  of  anglebars.  The  evidence  of 
Genung  shows  that  the  company  received  and  accepted  some  of  the 
fishplates  or  splicebars,  as  early  as  October  13,  1902,  and  the  first 
complaint  made  is  the  message  of  October  23,  1902. 

The  inducement  on  the  part  of  Levis  &  Company  for  the  making  of 
the  promise  seems  to  have  been  the  payment  of  the  draft  drawn  by 
them  on  defendant,  and  this  was  not  paid.  The  defendant  did  not 
in  its  pleading  aver  what  was  right  and  proper  in  the  matter  of  the 
splicebars  so  furnished.  They  performed  the  same  purpose  as  angle- 
bars.  Defendant  made  use  of  them  and  it  seems  some  of  them  were 
accepted  and  used  by  defendant  before  it  made  the  complaint  of  October 
23,  1902.  It  did  not  offer  to  return  the  splicebars,  but  kept  and  used 
the  same.  Under  these  facts  we  are  of  the  opinion  that  defendant  be- 
came bound  to  pay  the  contract  price  for  these  splicebars,  they  having 
passed  inspection  and  defendant  having  accepted  the  same  in  lieu  of 
anglebars. 

But  the  appellee  argues  that  it  was  compelled  to  accept  and  use  the 
material  to  save  valuable  bonuses  and  franchises,  which  were  promised 
and  granted  it  on  condition  of  the  completion  of  the  road  by  the 
first  of  January,  1903.  A  similar  contention  was  made  in  the  case 
of  Parks  v.  O'Connor,  above  cited,  and  overruled  by  the  Supreme 
Court,  70  Texas,  387. 

The  jury  found  that  the  plaintiff  had  delivered  three  thousand  and 
ninety  pairs  of  anglebars  and  one  thousand  pairs  of  fishplates  and  that 
the  fair  market  value  of  the  anglebars,  fishplates  and  nuts  and  bolts, 
was  $1,525,  and  as  the  evidence  showed  that  this  amount  had  been 
paid  to  plaintiff  on  these  items  they  found  defendant  was  not  owing 
anything  for  this  material.  The  action  of  the  court  in  submitting 
such  issue  was  erroneous  and  the  jury's  finding  thereon  could  not  be 
made  the  basis  of  the  judgment. 

3.  The  court  failed  and  refused  to  submit  to  the  jury  the  demand 
of  plaintiff  for  $109.56,  freight  prepaid  by  plaintiff  on  certain  of  the 
material,  notwithstanding  plaintiff  prepared  and  presented  an  inter- 
rogatory asking  the  submission  of  this  issue.  In  support  of  this  .demand 
plaintiff  testified  as  follows :    "I  paid  freight  on  bolts  and  nuts  amount- 
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ing  to  $109.56,  as  follows:  On  October  17,  1902,  $53.12;  December 
27,  1902,  $56.44.  This  freight  was  paid  because  the  destination  point 
was  a  prepaid  station,  and  the  railroad  company  at  Kansas  City  would 
not  receive  the  material  for  shipment  until  the  freight  was  paid.  The 
same  has  not  been  paid."  This  evidence  is  not  controverted.  This  sum 
was  paid  by  plaintiff  as  freight  for  the  benefit  of  defendant  on  material 
from  Kansas  City,  Missouri,  to  Egan,  Texas,  which  the  contract  con- 
templated should  be  paid  by  the  defendant. 

4.  We  are  of  the  opinion  that  the  contention  of  plaintiff  that 
there  was  error  in  the  admission  of  the  testimony  of  the  witnesses, 
H.  A.  Genung  and  B.  P.  McDonald,  above  quoted,  is  well  taken. 

The  damage  resulting  to  defendant  by  reason  of  its  failure  to  make 
prompt  delivery  of  the  material  to  the  contractors,  Daugherty  &  Davis, 
is  not  the  proximate  result  of  a  breach  of  the  contract  sued  on,  and  be- 
fore the  defendant  could  recover  the  same  it  was  necessary  to  plead 
that  plaintiff  had  notice  at  the  time  of  the  sale  of  the  material  that 
defendant  had  such  contract  and  the  particular  purpose  for  which  the 
material  was  intended,  and  the  probable  consequences  of  his  failure  to 
make  prompt  delivery.  This  it  did  not  do.  Again,  this  testimony  was 
the  opinion  and  conclusion  of. the  witnesses,  and  for  this  reason  it 
was  not  admissible. 

There  are  various  assignments  challenging  the  action  of  the  court 
in  submitting  certain  issues  and  in  refusing  to  submit  certain  special 
issues  requested  by  appellant.  There  are  other  assignments  complaining 
of  the  admission  of  evidence.  Under  our  view  of  the  case  it  does  not 
become  necessary  to  pass  upon  the  same.  We  conclude  that  the  court 
erred  in  rendering  judgment  for  defendant  on  its  cross-bill  and  that 
under  the  findings  of  the  jury  on  the  issue  as  to  the  number  of  angle- 
bars  and  splicebars  delivered,  and  the  uncontfoverted  evidence,  the 
court  should  have  entered  judgment  for  plaintiff  for  three  thousand 
and  ninety  anglebars  and  one  thousand  splicebars  at  the  contract  price 
of  $1  apiece,  making  $4,090,  less  $1,525,  paid  thereon,  leaving  $2,565, 
and  $109.56,  freight  paid  by  plaintiff  for  the  use  and  benefit  of  defend- 
ant, making  a  total  of  $2,674.56,  and  as  the  facts  have  been  found 
by  the  jury  and  those  not  found  are  uncontroverted,  this  court  will 
render  such  judgment  as  should  have  been  rendered  by  the  trial  court. 
The  judgment  in  favor  of  the  delfendant  on  its  cross-bill  is  reversed 
and  set  aside  and  judgment  is  here  rendered  for  appellant  for  $2,674.56. 

Reversed  and  rendered. 

OPINION    ON    REHEARING. 

We  are  inclined  to  the  opinion  that  we  were  in  error  in  holding 
that  appellee  "became  bound  to  pay  the  contract  price  of  these  splice- 
bars, they  having  passed  inspection  and  defendant  having  accepted 
them  in  lieu  of  anglebars."  The  contract  called  for  anglebars,  and  it 
is  evident  that  the  delivery  of  splicebars  would  not  meet  its  requirements. 
To  hold  the  defendant  liable  for  the  splicebars  or  fishplates,  as  a  ful- 
fillment of  the  contract,  the  evidence  must  show  that  defendant  re- 
ceived the  same  in  lieu  of  anglebars. 
VoL  XLI.  Civil— 40.    . 
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In  addition  to  the  evidence  set  out  in  the  opinion  the  motion  for 
rehearing  calls  our  attention  to  the  letter  of  C.  C.  Nelson,  vice-presi- 
dent of  the  railway  company,  dated  October  21,  in  which  he  says:  *T 
am  just  in  receipt  of  a  wire  from  my  engineer  stating  that  some  fish- 
plates have  arrived  there.  He  states  that  it  is  possible  that  he  can  use 
some  of  them  in  siding,  so  we  will  hold  them  there  if  you  say  so,  and 
use  what  we  can  of  them,  but  must  have  sufficient  anglebars  for  the 
main  track.  If  you  want  us  to  use  the  fishplates  it  will  be  necessary 
for  you  to  instruct  the  agent  to  deliver  us  these  bars  as  they  are 
shipped  to  your  order.'^  To  this  letter  the  appellant  replied  on  October 
24,  as  follows :  'TTour  favor  of  the  21st  instant  is  at  hand  this  morn- 
ing. We  were  quite  as  much  surprised  as  you  could  be  to  know  that 
something  like  one  thousand  pairs  of  splicebars  had  been  shipped.  Our 
contract  with  you  read  'anglebars,*  as  does  our  contract  with  shippers. 
We  note  that  you  state  you  must  have  anglebars  for  your  main  track, 
but  that  you  can  use  a  portion  of  these  plain  bars  on  your  sidings 
.  .  .  you  can  rest  assured  whatever  is  right  on  this  question  of 
splicebars  will  be  done.  In  taking  up  this  matter  with  shippers  we 
have  simply  stated  in  our  telegram  that  they  have  shipped  one  thousand 
pairs  of  plain  splicebars  which  should  be  angle,  and  that  we  must  in- 
sist on  their  replacing  them  with  angles.** 

The  statement  of  facts  is  voluminous  and  these  letters  escaped  onr 
attention  when  the  opinion  was  written.  It  is  clear  that  the  contract 
not  having  called  for  splicebars  the  defendant  did  not  become  bound 
to  pay  for  the  same  by  reason  of  the  fact  that  they  passed  Hunt  & 
Company's  inspection.  It  does  not  appear  that  Hunt  &  Company  had 
knowledge  of  the  terms  of  the  contract.  This  correspondence  shows 
that  the  railway  company  did  not  accept  the  splicebars  or  fishplates  in 
lieu  of  anglebars,  but  upon  the  clear  understanding  that  it  was  to  do 
what  was  right  in  the  matter.  Such  understanding  or  agreement 
would  only  have  the  effect  of  making  the  railway  company  liable  for 
the  market  value  of  the  same,  or  at  least  so  many  of  them  as  it  made 
use  of. 

We  are  also  of  the  opinion  on  a  careful  examination  of  the  pleading 
that  we  were  in  error  in  holding  that  the  allegations  in  appellee's 
cross-bill  were  not  sufficiently  specific.  The  allegations  in  the  cross- 
bill, as  to  the  notice  to  plaintiff  of  the  terms  of  the  contract  between 
the  railway  company  and  its  contractors,  Daugherty  &  Davis,  and 
the  particular  purpose  for  which  the  material  was  intended  and  the 
probable  consequence  of  a  failure  to  make  prompt  delivery,  are  general. 
An  exception  styled  a  special  exception  was  filed  by  appellant  and  we 
so  considered  it  when  the  opinion  was  written.  In  the  motion  for  re- 
hearing it  is  contended  that  said  exception  is  in  effect  only  a  general 
exception.  On  a  careful  examination  we  so  construe  it.  Where  the 
pleading  is  fairly  susceptible  of  two  intendments  on  special  demurrer, 
that  will  be  adopted  which  is  most  unfavorable  to  the  pleading.  Camp 
V.  Gainer,  8  Texas,  372;  Vielma  v.  International  &  G.  K  Ry.  Co., 
31  S.  W.  Bep.,  212;  Gulf,  W.  T.  &  P.  By.  v.  Montier,  61  Texas,  122. 
In  the  absence  of  such  special  demurrer,  and  when  tested  by  a  general 
exception  the  pleading  will  be  given  the  most  reasonable  intendment 
in  favor  of  its   sufficiency.     Bule   12,   94  Texas,   670;  Whetstone   v. 
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Coffey,  48  Texas,  271.  Testing  the  allegations  in  the  cross-bill  by  the 
rule  last  announced  the  same  are  sufficient.  The  main  opinion  is 
modified  as  herein  set  forth. 

It  follows  that  we  were  in  error  in  rendering  judgment  in  favor  of 
appellant.  The  motion  for  rehearing  is  granted  and  the  judgment 
of  the  trial  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Western  Union  Telegraph  Company  v.  M.  E.  Ayers. 

Decided  February  12,  1906. 

1. — ^Death  Xessage — Delay — ^Pleading. 

The  following  telegram  was  sent  from  Sour  Lake  to  the  plaintiff  at  Bay 
City:  "Frank  breathed  hia  last  at  one  o'clock."  Frank  was  the  plaintiff's 
son,  and  his  remains  were  buried  at  Beaumont  the  next  day.  The  message 
was  delayed  in  transmission,  and  plaintiff  sues  because  she  was  thereby  pre- 
vented from  attending  the  funeral  at  Beaumont.  There  was  no  allegation  of 
the  relative  locations  of  Sour  Lake,  Bay  City  and  Beaumont.  Held,  damages 
to  the  plaintiff  by  reason  of  her  inability  to  attend  the  funeral  of  her  son  at 
Beaumont  was  not  in  contemplation  of  the  defendant  when  it  undertook  to 
transmit  said  message  from  Sour  Lake  to  Bay  City. 

2.*-Teleirram — Delivery  Limit. 

The  telegram  was  written  upon  a  blank  containing  a  stipulation  that  the 
message  would  not  be  delivered  beyond  the  free  delivery  limits  established  by 
the  company,  without  extra  charge.  The  limit  established  by  the  company 
was  one-half  mile  each  way  from  the  company's  oflfice.  The  burden  was 
on  plaintiff  to  show  that  the  rule  was  unreasonable;  there  being  no  evidence 
to  this  effect,  the  court  erred  in  submitting  the  question  to  the  jury. 

Appeal  from  the  District  Court  of  Matagorda  County.  Tried  below 
before  Hon.  W.  C.  Carpenter,  Special  Judge. 

Hume,  Robertson  &  Ilume,  for  appellant. — Plaintiff's  pleadings  state 
no  cause  of  action.  Western  U.  Tel.  Co.  v.  Kuykendall,  14  Texas  Ct. 
Rep.,  40;  Western  TJ.  Tel.  Co.  v.  Carter,  85  Texas,  580. 

Where  a  telegraph  company  accepts  a  message  for  transmission  under 
a  contract  containing  a  stipulation  as  to  free  delivery  limits,  and  under 
the  rules  and  regulations  of  the  telegraph  company  free  delivery  limits 
in  towns  or  cities  of  less  than  5,000  inhabitants  having  been  fixed  at 
one^half  mile  in  all  directions  from  its  terminal  office,  and  said  delivery 
limits  having  been  established  and  observed  in  Bay  City,  a  city  of  less 
than  5,000  inhabitants,  the  telegraph  company  was  under  no  obligation 
to  deliver  the  message  beyond  said  limits,  except  upon  payment  or 
guaranty  of  extra  compensation  for  such  delivery.  Western  U.  Tel.  Co. 
V.  Bedinger,  64  S.  W.  Bep.,  418:  Anderson  v.  Western  IJ.  Tel.  Co., 
19  S.  W.  Bep.,  284;  Western  F.  Tel.  Co.  v.  Tavlor,  22  S.  W.  Bep., 
532;  Hargrave  v.  Western  TT.  Tel.  Co.,  60  S.  W.  Bep.,  690;  Western 
U.  Tel.  Co.  v.  Bains,  63  Texas,  29;  Western  U.  Tel.  Co.  v.  Jennings, 
84  S.  W.  Bep.,  1056;  Western  TT.  Tel.  Co.  v.  Crider,  54  S.  W.  Bep., 
964;  Western  U.  Tel.  Co.  v.  Love-Banks  Co.,  83  S.  W.  Bep.,  950; 
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Western  TJ.  Tel.  Co.  v.  Scott,  87  S.  AV.  Eep.,  289 ;  Western  U.  Tel.  Co. 
V.  Ward,  51  S.  W\  Rep.,  259. 

The  telegram  having  been  sent  from  Sour  Lake  to  plaintiff  at  Bay 
City,  and  being  on  its  face  a  mere  notification  to  plaintiff  of  her  son's 
death,  and  the  evidence  showing  that  plaintiff  did  not  know  where 
the  funeral  was  -to  take  place,  nor  the  time  when  it  would  take  place, 
until  after  the  means  of  conveyance  thereto  had  become  unavailable, 
and  there  being  no  pleading  and  no  evidence  that  a  removal  of  the  body 
from  Sour  Lake  and  burial  at  Beaumont  would  be  had,  or  was  ex- 
pected, or  contemplated  on  November  11,  1903,  by  the  sender  of  the 
message  or  his  agent,  or  by  defendant's  agent  at  Sour  Lake,  or  by 
plaintiff  at  Bay  City,  it  was  error  for  the  court  to  submit  to  the 
jury  the  question  of  whether  plaintiff  could  and  would  have  attended 
the  funeral. 

Plaintiff's  failure  to  be  present  at  the  burial  at  Beaumont  was  not 
the  proximate  result  of  defendant's  failure  to  deliver  the  message  be- 
fore the  train  departed,  where,  in  the  nature  of  things,  plaintiff  being  in 
ignorance  of  the  purpose  or  intention  of  the  sender  to  remove  the 
remains  from  Sour  Lake,  and  being  in  ignorance  of  the  place  of  burial, 
plaintiff  must  have  ascertained  where  the  burial  was  to  be  before  she 
could  or  would  have  left  Bay  City  to  go  to  Beaumont  to  the  burial, 
and  it  not  being  shown  that  plaintiff  could  or  would  have  found 
out  when  and  where  the  burial  was  to  be,  or  that  she  was  expected  to 
be  present  at  the  burial,  in  time  for  her  to  have  attended  the  same, 
if  the  telegram  itself  had  been  promptlv  delivered.  Western  Union 
Tel.  Co.  V.  Edmonson,  91  Texas,  209 ;  ^  AVestern  Union  Tel.  Co.  v. 
Stiles,  89  Texas,  312;  Western  Union  Tel.  C^o.  v.  Carter,  85  Texas, 
580;  Western  Union  Tel.  Co.  v.  Linn.  87  Texas,  13;  Western  Union 
Tel.  Co.  V.  Smith,  26  S.  W.  Bep.,  216;  Western  Union  Tel.  Co.  v. 
Coffin,  88  Texas,  94. 

Where  plaintiff  alleges  that  as  a  result  of  defendant's  negligent 
delivery  of  the  telegram  she  missed  the  train  which  she  would  have 
taken  to  Beaumont,  and  thereby  failed  to  be  present  at  her  son's  burial 
in  Beaumont,  she  can  not  recover  damages  for  failure  to  be  present 
at  the  burial  without  alleging  and  proving  that  she  could  and  would 
have  taken  the  train  to  Beaumont  as  alleged  but  for  defendant's  neg- 
ligence, and  could  and  would  thereby  have  been  present  at  the  burial 
of  her  son  at  Beaumont.  Cumberland  Tel.  Co.  v.  Brown,  55  S.  W. 
Hep.,  157;  Western  U.  Tel.  Co.  v.  Newnum,  78  S.  W.  Rep.,  700; 
Western  U.  Tel.  Co.  v.  Smith,  88  Texas,  13;  Western  U.  Tel.  Co.  v. 
Houswright,  23  S.  AV.  Rep.,  824. 

Lane  &-  Htggins  and  Gaines  d-  Corbett)  for  appellee. — ^The  condi- 
tions on  the  blank  signed  by  the  agent  or  the  sender  in  this  case, 
indicated  that  the  message  would  be  delivered  free  within  the  free 
delivery  limits  of  the  terminal  office,  and  that  for  delivery  at  a  greater 
distance  a  special  charge  would  be  made,  but  what  constitutes  free 
delivery  limits  in  Bay  City,  Texas,  was  not  brought  to  the  attention 
of  the  sender  or  his  agent  and  he  Mas  not  charged  with  notice  of  it. 
Western  U.  Tel.  Co.  v.  Davis,  71  S.  W.  Rep.,  313;  Western  U.  Tel. 
Co.  V.  Davis,  59  S.  W.  Rep.,  46;  .Western  U.  Tel.  Co.  v.  Teague^ 
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27  S.  W.  Rep.,  958;  Western  U.  Tel.  Co.  v.  DeJarles,  27  S.  W.  Rep., 
792;  Western  U.  Tel.  Co.  v.  Clark,  DS  S.  W.  Rep.,  225;  Western  U. 
Tel.  Co.  V.  Davis,  51  S.  W.  Rep.,  258;  Evdns  v.  Western  U.  Tel.  C^o., 
56  S.  W.  Rep.,  610. 

It  was  not  error  for  this  court  to  submit  to  the  jury  the  reasonable- 
ness of  defendant's  regulations  as  to  free  delivery  limits;  that  being  a 
mixed  question  of  law  and  fact,  must  have  been  determined  by  the 
jury  from  the  peculiar  facts  and  circumstances  of  the  case.  23  Ency. 
of  *Uw,  2d  ed.,  585;  Kansas  Rv.  Co.  v.  Avers,  38  S.  W.  Rep.,  516; 
Missouri  Pac.  Rv.  Co.  v.  Childers,  21  S.  W.Rep.,  77:  Galveston,  H.  & 
S.  A.  Rv.  V.  Thompson,  23  S.  W.  Rep.,  931 :  Texas  &  Pac.  Rv.  v.  Adams, 
78  Texas,  373. 

The  pleading  of  plaintiif  showing  that  she  would  have  gone  to 
Beaumont  and  been  present  at  the  interment  of  her  son,  and  her  evi- 
dence showing  that  if  the  message  had  been  delivered  she  would  have 
left  Bay  City  on  November  11,  for  that  purpose,  and  the  testimony 
showing  that  she  would  have  reached  Sour  Lake  in  time  to  accompany 
the  body  to  Beaumont,  it  was  proper  for  the  court  to  submit  to  the 
jury  the  question  of  whether  the  plaintiff  could  have  and  would  have 
attended  the  funeral.  Lopez  v.  Western  T"^.  Tel.  Co.,  8  S.  W.  Rep., 
600;  Western  U.  Tel.  Co.  v.  Kinslev,  28  S.  W.  Rep.,  831;  Western 
TI.  Tel.  Co.  V.  Clark,  38  S.  W.  Rep.)  225;  Jones  v.  Roach,  51  S.  W. 
Rep.,  549. 

REESE,  Associate  Justice. — Mrs.  M.  E.  Ayers  brought  this  action 
against  the  Western  Union  Telegraph  Company  to  recover  damages 
for  negligence  in  failing  promptly  to  transmit  from  Sour  Lake  and 
deliver  to  her  in  Bay  City  a  telegram  from  W.  E.  Ayers,  her  son,  as 
follows: 

"Sour  Lake,  Texas,  November  11,  1908. 
Mrs.  M.  E.  Ayers,  Bay  City,  Texas. 
Frank  breathed  his  last  at  one  o'clock. 

W.  E.   Ayers.*' 

It  is  alleged  that  by  reason  of  the  failure  on  the  part  of  defendant 
to  use  due  diligence  in  the  transmission  and  delivery  of  the  telegram 
plaintiff  was  deprived  of  the  privilege  of  being  present  at  the  burial 
of  her  son,  in  consequence  whereof  she  suffered  great  mental  anguish. 

There  was  verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 

It  was  alleged  in  the  petition  that  the  telegram  was  not  delivered 
until  November  12,  1003,  at  10  o'clock  a.  m. :  that  the  body  of  Frank 
Avers  was  by  his  brother,  W.  E.  Ayers,  taken  to  Beaumont.  Texas,  and 
there  buried  the  next  day  after  his  death  on,  to  wit,  November  12;  that 
by  the  use  of  ordinary  care  and  diligence,  the  defendant  could  have 
delivered  to  plaintiff  the  message  before  3:15  p.  m.  on  the  11th.  and 
if  it  had  been  done,  she  would  have  been  able  and  would  have  gone  to 
and  reached  Beaumont  before  the  burial  of  her  son's  body.  It  is  further 
alleged  that  if  the  message  had  been  delivered  to  plaintiff  by  3:15 
o'clock  p.  m.,  on  said  11th  of  November,  1903,  she  could  and  would  have 
left  Bay  City  on  the  Cane  Belt  train  leaving  Bay  City  at  about  3:40 
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p.  m.  on  said  date,  and  would  have  reached  Beaumont  early  the  next 
morning  before  the  interment  of  her  son's  body,  and  been  present  there- 
at.   The  telegram  was  set  out  in  full  in  the  petition. 

To  this  petition  appellant  presented  a  general  demurrer  which  was 
overruled. 

Tt  is  assigned  as  error  that  plaintiff's  pleading  stated  no  cause  of 
action. 

It  is  alleged  in  the  petition  that  Frank  Avers  died  in  Sour  hake 
and  that  appellee  was  apprised  of  the  fact  by  the  telegram  in  question, 
which  was  not  promptly  delivered,  and  that  if  it  had  been  delivered 
with  reasonable  promptness  she  would  have  been  able  to  and  would 
have  reached  Beaumont  in  time  for  the  burial  at  that  place  on  the  next 
day. 

Tt  is  contended  by  appellant  that  there  was  nothing  in  the  telegram 
to  apprise  it  of  the  fact  that  Frank  Ayers  would  probably  be  buried 
in  Beaumont,  or  that  appellee  would  desire  to  attend  his  funeral  at 
that  place,  and  that  there  was  nothing  in  the  message,  nor  was  appel- 
lant otherwise  notified,  that  it  was  required  or  expected  by  a  prompt 
delivery  of  the  message,  to  enable  appellee  to  attend  the  funeral  of  her 
son  in  Beaumont.  Tt  is  further  contended  that  it  could  not  have 
been  contemplated  by  the  appellant  that  appellee  would,  as  a  consequence 
of  delay  in  the  delivery  of  the  message,  be  prevented  from  attending 
the  burial  of  her  son  in  Beaumont. 

There  are  no  allegations  in  the  petition  from  which  can  be  inferred 
the  distance  from  Beaumont  to  Sour  Lake,  or  the  relative  location  of 
each  place  with  reference  to  Bay  City. 

The  telegram  was  notice  to  appellant  of  the  relationship  of  the 
parties  to  each  other;  that  appellee  would  probably  desire  to  attend 
the  burial  of  the  deceased  at  or  in  the  vicinity  of  Sour  Iiake,  and  would 
go  to  Sour  Lake  for  that  purpose,  and  that  this  was  the  cause  for 
sending  the  message.  Appellant  w^as  required,  then,  to  use  proper 
care  and  diligence  in  the  transmission  and  delivery  of  the  telegram 
so  far  as  was  necessary  to  effect  this  purpose,  and  by  the  contract  ren- 
dered itself  liable  for  whatever  damages  might  proximately  result  to 
appellee  from  a  failure  of  the  message  to  effectuate  its  purpose  as 
thus  understood.  From  all  that  appears  in  the  petition  it  might  have 
been  impossible  for  appellee  to  reach  Sour  Lake  in  time  for  the 
burial,  and  she  may  not  have  contemplated  doing  so.  We  think  the 
case  comes  within  the  rule  laid  down  in  Western  TJ.  Tel.  Co.  v.  Kuy- 
kendall,  lately  decided  by  the  Supreme  Court.  (14  Texas  Ct.  liep., 
40.)  Tf  in  that  case  the  plaintiff  had  only  claimed  damages  for  not 
having  received  sufficient  notice  to  enable  her  to  prepare  for  the  decent 
interment  of  the  remains  at  Tow  Valley,  or  because  she  did  not  know 
where  the  remains  were  for  a  long  time,  there  might  be  some  ground 
upon  which  that  case  could  be  distinguished  from  this,  but  plaintiff 
in  the  Kuykendall  case  also  sued  for  damages  arising  from  her  having 
been  unable  to  attend  the  burial  at  Tow^  Valley,  and  it  was  substantially 
held  by  the  court  that  such  damages  were  not  in  contemplation  of  the 
telegraph  company,  the  telegram  simply  advising  Mrs.  Kuykendall 
that  her  brother  had  died  in  Oklahoma. 

The  telegram  in  the  present  case  simply  advised  appellee  that  her  son 
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had  died  in  Sour  Lake,  and  damages  for  inability  to  attend  his  burial 
in  Beaumont  were  not  in  contemplation  of  the  appellant. 

In  the  case  of  Western  U.  Tel.  Co.  v.  Edmonson  (91  Texas,  209), 
the  rule  is  thus  stated :  "When  two  parties  have  made  a  contract,  which 
one  of  them  has  broken,  the  damage  which  the  other  ought  to  receive 
in  respect  of  such  breach  of  contract  should  be  such  as  may  fairly 
and  reasonably  be  considered  as  arising  naturally,  i.  e.,  according  to  the 
usual  course  of  things,  from  such  breach  of  contract'  itself,  as  may 
reasonably  be  supposed  to  have  been  in  contemplation  of  the  parties 
at  the  time  that  they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it." 

The  assignment  of  error  must  be  sustained. 

The  evidence  tended  to  show  that  Beaumont  is  a  short  distance  from 
Sour  Lake,  and  that  if  the  telegram  had  been  promptly  delivered  ap- 
pellee could  and  would  have  taken  a  train  by  which  she  could  and 
would  have  either  reached  Sour  Lake  before  the  remains  left  there 
for  Beaumont,  or  failing  to  do  so,  could  and  would  have  met  the 
train  carrying  the  remains  to  Beaumont  at  Nome;  but  this  is  not 
the  case  made  by  the  petition. 

It  is  assigned  as  error  that  the  court  submitted  to  the  jury  the  issue 
as  to  whether  the  rule  of  appellant  company  establishing  free  delivery 
limits  was  reasonable.  It  was  agreed  that  appellee  lived  outside  of 
the  free  delivery  limits  of  over  half  a  mile  from  appellant's  office  in 
Bay  City.  Whether  this  rule  is  a  reasonable  one  or  not  is  a  question 
of  fact  to  be  submitted  to  the  jury,  but  the  burden  was  upon  appellee 
to  show  that  the  rule  in  its  application  to  Bay  City  was  unreasonable, 
and  upon  this  point  there  was  no  evidence  of  any  peculiar  circumstances 
with  regard  to  Bay  City,  that  did  not  exist  as  to  all  towns  of  less  than 
five  thousand  inhabitants,  and  in  such  case  it  was  error  to  submit  the 
question  to  the  jury.  There  was  no  evidence  to  rebut  the  prima  facie 
presumption  that  the  rule  was  a  reasonable  one,  as  applied  to  Bay  City. 

The  blank  upon  which  the  telegram  was  written  contained  a  stipula- 
tion that  the  message  would  not  be  delivered  beyond  the  free  delivery 
limits  established  by  the  company  without  extra  compensation.  The 
sender  contracted  with  reference  to  the  rule  of  this  company.  The  rule 
establishing  free  delivery  as  one-half  mile  each  way  from  appellant's 
office  in  towns  or  cities  of  five  thousand  inhabitants  or  under  and  one  mile 
in  towns  and  cities  of  over  five  thousand  inhabitants,  appears  to  have 
been  a  general  rule  of  practically  universal  application.  This  rule  in  its 
application  to  the  message  in  question  was  binding  on  appellee  unless 
it  was  an  unreasonable  one,  which  she  would  be  required  to  show. 

For  the  errors  indicated  the  judgment  of  the  District  Court  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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KiHBY  Lumber  Company  v.  Nora  J.  Chambers  et  al. 

Decided  February  12,  1006. 

1. — ^Preparation  of  Appeal  for  Submission — Observance  of  the  Knles. 

Where  appellants  fail  to  observe  the  rules  prescribed  for  the  submission 
of  their  cases  on  appeal,  the  assignments  of  error  will  not  be  considered.  See 
this  case  for  numerous  and  various  violations  of  said  rules. 

2. — Joinder  of  Causes  of  Action. 

Plaintiff  sued  upon  an  unpaid  draft  given  by  the  defendant  in  compromise 
and  settlement  of  her  claim  against  it  for  the  negligent  killing  of  her  hus- 
band, and  prayed  in  the  alternative  that  if  she  was  denied  a  recovery  upon 
the  draft  that  she  recover  on  her  original  cause  of  action  for  herself  and  her 
minor  children.  Held,  there  was  no  misjoinder  of  parties  or  causes  of  action, 
and  a  plea  in  abatement  was  properly  overruled. 

3. — Damages — ^Prospectiye  Promotion — Kebntting  Evidence. 

Plaintiff  introduced  testimony  in  support  of  her  claim  for  damages,  based 
upon  the  prospective  promotion  of  her  husband  and  increased  salary.  To 
rebut  this,  defendant  oflfered  evidence  tending  to  show  that  previous  to  his 
employment  by  defendant  deceased  had  been  charged  with  embezzlement  in 
Louisiana.     Held,  the  evidence  in  rebuttal  was  properly  excluded. 

4. — ^Answer  to  Interrogatory — ^Kotion  to  Exclude — ^When  too  Late. 

Where  depositions  have  been  on  file  some  time,  subject  to  inspection  by 
the  parties,  and  an  answer  of  the  witness  to  a  direct  interrogatory  is  read 
to  the  jury  without  objection,  a  motion  afterwards  made  to  exclude  said  answer 
on  the  ground  that  the  answer  of  said  w^itness  to  a  cross-interrogatory  showed 
that  the  first  answer  was  based  upon  hearsay,  is  properly  overruled  as  coming 
too  late. 

5. — Dangerous  Position — Contributory  Negligence. 

Where  the  petition  alleged  that  the  position  occupied  by  deceased  on  the 
footboard  of  the  engine  was  not  only  customary  but  was  necessary  in  the  dis- 
charge of  his  duties,  and  that  he  was  properly  upon  the  footboard  in  the  dis- 
charge of  his  duties  to  appellant  at  the  time  of  the  accident,  an  exception  to 
the  allegation  of  custom  was  properly  overruled. 

6. — Death  by  Wrongful  Act — Liability. 

An  exception  to  plaintiff's  petition  on  the  ground  that  it  did  not  appear 
therefrom  that  defendant  was  a  common  carrier  was  properly  overruled.  The 
petition  charged  that  the  death  of  deceased  was  caused  by  the  negligence  of 
defendant,  and  this  was  sufficient  under  subdivision  2  of  article  3017  of  the 
Revised  Statutes. 

7. — Negligence — Foreseeing  Accident. 

It  was  not  necessary  to  defendant's  liability  that  it  should  have  foreseen 
or  anticipated  the  exact  occurrence  which  caused  the  accident.  It  was  enough 
that  it  might  reasonably  have  anticipated  an  accident  of  like  nature  as  the 
result  of  its  negligence. 

8. — Employe — Neglect  of  Duty — Kecovery. 

An  employe  can  not  recover  damages  for  personal  injuries  resulting  from 
his  own  neglect  of  duty. 

9. — Uncontroverted  Evidence — Submission  of  Issue  not  Necessary. 

Because  the  uncontroverted  evidence  showed  that  deceased  was  properly 
upon  the  footboard  of  the  engine  in  the  discharge  of  his  duties  at  the  time 
of  the  accident,  it  was  not  necessary  for  the  court,  to  submit  such  issue  to  the 
jury. 
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10. — ObYiouB  Defeoti  not  Notice  of  Danger. 

While  it  might  have  been  true  that  the  track  used  by  deceased  was  ob- 
viously defective,  it  does  not  necessarily  follow,  under  the  evidence  in  this 
case,  that  the  danger  in  riding  over  it  was  obvious;  and  the  finding  of  the 
jury  that  the  danger  was  not  known  to  deceased  should  not  be  disturbed. 

Appeal  from  the  District  Court  of  Jefferson  Countv.  Tried  below 
before  Hon.  A.  T.  Watts. 

Andrews,  Ball  d*  Streetman,  O'Brien,  John  dk  O'Brien  and  Oliver  J. 
Todd,  for  appellant. — There  was  a  misjoiner  of  causes  of  action  in  plain- 
tiff's petition,  because  one  was  an  action  in  tort  and  the  other  an  action 
in  contract  and  thev  arose  out  of  different  transactions.  Stewart  v. 
Gordon,  65  Texas,  344;  Frev  v.  Fort  Worth  &  R.  G.  Rv.  Co.,  86  Texas, 
466,  25  S.  W.  Rep.,  609;  Ski'pwith  v.  Hurt,  58  S.  W.  Rep.,  193;  Coutlett 
V.  U.  S.  Mortgage  Co.,  60  S.  W.  Rep.,  817;  Perry  Common  Law  Plead- 
ing, 110;  Abbott's  Trial  Brief  on  Pleadings,  p.  752;  1  Enc,  194. 

The  causes  of  action  were  improperly  joined  because  the  parties 
suing  upon  the  contract  are  not  identical  with  those  suing  upon  the 
tort;  and  there  is,  therefore,  such  a  diversity  of  parties  which  creates  a 
misjoiner.  Stewart  v.  Gordon,  65  Texas,  344 ;  Missouri,  K.  &  T.  R.  R. 
Co.  of  Texas  v.  Starr,  55  S.  W.  Rep.,  393;  Havs  v.  Perkins,  54  S.  W. 
Rep.,  1071 ;  Hartford  Fire  Ins.  Co.  v.  Post,  62  *S.  W.  Rep.,  141  ;  White 
V.  Preston,  15  S.  W.  Rep.,  712;  Encyclopaedia  of  Pleading  and  Practice, 
vol.  1,  p.  209:  Abbott's  Trial  Brief— Pleading,  vol.  1,  pp.  771  and  772; 
Pomeroy's  Code  Remedies,  p.  444,  sec.  332. 

There  was  a  misjoiner  of  actions  because  the  pleadings  and  the  proof 
necessary  to  prove  one  cause  of  action  was  wholly  inadmissible  to  estab- 
lish the  other,  and  said  actions  differ  in  their  nature;  and  no  time  or 
expense  was  saved  by  trying  them  together,  but  on  the  contrary,  the  mind 
of  the  jury  was  prejudiced  and  a  fair  trial  upon  either  issue  was  abso- 
lutely impossible.  United  States  v.  "The  Haytian  Republic,"  154  U. 
S.,  125;  Germania  Fire  Ins.  Co.  v.  Boykin,  12  Wall.,  439. 

The  actions  were  improperly  joined  because  the  allegations  of  one  are 
inconsistent  with  the  allegations  of  the  other.  Chevalier  v.  Rusk,  Dal- 
lam, 613 ;  Tavlor  Cotton  Seed  Oil  &  Gin  Co.  v.  Pumphrev,  32  S.  W. 
Rep.,  225;  Henderson  v.  Boyd  (Tenn.),  1  S.  W.  Rep.,  498;  Encyclopae- 
dia Pleading  and  Practice,  vol.  1,  p.  KJG:  Encyclopaedia  Pleading  and 
Practice,  vol.  1,  p.  183;  Rowe  v.  Horton,  05  Texas,  92;  Barry  v.  Screw- 
man's  Association,  67  Texas,  254;  Walker  v.  Howard,  34  Texas,  478. 

Appellant  had  a  right  to  have  the  real  issue  involved  in  the  case  tried 
without  the  introduction  of  illegal  evidence  of  an  offer  of  compromise 
and  the  instruction  given  by  the  court  did  not  operate  to  cure  the  error 
in  admitting  said  illegal  testimony.  Waul  v.  Hardie,  17  Texas,  558; 
Gulf;  C.  &  S.  F.  Rv.  Co.  V.  Levy,  59  Texas,  551 ;  Tucker  v.  Hamlin,  60 
Texas,  175;  McCauley  v.  Long,  61  Texas,  80;  Smith  v.  Caswell,  67 
Texas,  576. 

Failure  to  answer  or  an  evasive  answer  to  a  material  cross  interroga- 
tory is  ground  for  suppressing  a  deposition  and  it  was  reversible  error 
in  the  trial  court  to  refuse  to  suppress  the  deposition  in  question.  N"ew 
York,  T.  &  M.  R.  R.  Co.  v.  Green,  90  Texas,  263,  38  S.  W.  Rep.,  32 ; 
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M.  C.  Ijee  &  Co.  v.  Stowe,  57  Texas,  444;  Coleman  v.  Colgate,  69 
Texas,  90,  S.  W.  Bep.,  657. 

Proof  of  the  salary  of  a  superior  officer  or  employe  of  a  company  is 
inadmissible,  unless  it  is  shown  that  in  reasonable  probability  the  de- 
cedent would  have  held  said  position.  Galveston,  H.  &  S.  A.  R.  R.  Co. 
V.  Ford,  46  S.  W.  Rep.,  77 ;  Houston  &  T.  C.  R.  R.  Co.  v.  Gee,  G6  S.  W. 
Rep.,  ,78;  Bonnett  v.  (ialveston,  H.  &  S.  A.  Ry.  Co.,  89  Texas,  72,  33 
S.  W.  Rep.,  334;  Shearman  and  Redfield  on  Negligence,  par.  743. 

When  evidence  given  upon  direct  examination  is  shown  upon  cross 
examination  to  be  hearsay,  it  is  error  for  the  court  upon  motion,  to 
refuse  to  withdraw  direct  hearsav  testimonv  from  the  jurv.  Tyler  S.  E. 
Ry.  Co.  V.  Hitchins,  63  S.  W.  Rep.,  1069^;  Bounds  v.  Little,  75  Texas, 
320,  12  S.  W.  Rep.,  1109. 

In  an  action  for  death  where  future  earnings  of  decedent  are  set  up 
as  a  part  of  the  damages,  any  evidence  with  reference  to  the  physical, 
mental  or  moral  makeup  of  the  decedent  which  throws  any  light  on 
what  would  have  been  his  future  earnings  is  admissible.  Houston  & 
T.  C.  R.  R.  Co.  V.  Cowser,  57  Texas,  304;  International  &  G.  N.  R.  E. 
Co.  V.  Kuehn,  21  S.  W.  Rep.,  61;  Standlee  v.  St.  Louis  S.  W.  R.  R. 
Co.,  60  S.  W.  Rep.,  781;  Hall  v.  Galveston,  H.  &  S.  A.  R.  R.  Co.,  39 
Fed.  Rep.,  18;  Kingston  v.  Fort  Wayne  &  Elmwood  R.  R.  Co.,  40  Law 
Rep.  Ann.,  131;  Sutherland  on  Damages,  par.  1268;  13  Cyc,  p.  196; 
13  Cyc,  p.  354. 

The  custom  of  Fred  E.  Chambers  and  other  yard  foremen  in  riding 
on  the  footboard  was  immaterial  to  this  case.  Missouri,  K.  &  T.  Rv. 
Co.  V.  Johnson,  92  Texas,  380,  48  S.  W.  Rep.,  568 :  St.  Louis  S.  W.  R. 
R.  Co.  V.  Spivev,  76  S.  W.  Rep.,  748;  Texas  &  P.  Ry.  Co.  v.  Frank,  88 
S.  W.  Rep.,  383. 

And  plaintiffs'  petition  is  further  insufficient  in  this,  that  it  appears 
therefrom  that  the  accident  and  death  of  plaintiffs'  decedent,  was  caused 
by  the  sliding  of  the  track,  and  it  does  not  appear  that  this  is  a  usual 
or  ordinary  occurrence ;  or  one  which  the  defendant  in  the  use  of  ordinary 
care,  would  foresee;  but  if  plaintiffs'  allegation  is  true,  then  the  accident 
complained  of  was  wholly  accidental  and  the  facts  pleaded  show  no  neg- 
ligence on  the  part  of  the  defendant,  and  show  no  facts  that  would  make 
the  defendant  liable,  and  shows  as  a  matter  of  fact  that  it  was  not 
negligence.  For  allegations  of  petition  see  record,  pages  6  and  7.  Ward 
v.  Bonner,  80  Texas,  168;  Trinity  County  Lumber  Co.  v.  Denham,  85 
Texas,  56,  19  S.  W.  Rep.,  1012 ;  Quintana  v.  Consolidated  Kansas  City 
Smelting  &  Refining  Co.,  37  S.  W.  Rep.,  369;  Broadway  v.  San  Antonio 
Gas  Co.,  GO  S.  W.  Rep.,  2070;  Labatt  on  Master  and  Servant,  par.  12; 
Cooley  on  Torts,  p.  800. 

A  cause  of  action  caused  by  the  negligence  of  the  agents  or  servants 
of  a  saw  mill  company  operating  a  tram  road  for  his  own  exclusive 
use  and  in  connection  with  a  saw  mill  business,  causing  the  death  of  a 
servant  of  said  saw  mill  company,  will  not  survive  in  favor  of  the  rep- 
resentative of  said  deceased  servant  under  the  statutes  of  the  State  of 
Texas.  Hendrix  v.  Walton,  6  S.  W.  Rep.,  749;  Searight  v.  Citv  of 
Austin,  42  S.  W.  Rep.,  857 ;  Ritz  v.  City  of  Austin,  20  S.  W.  Rep.,  1029 ; 
Turner  v.  Cross,  83  Texas,  218,  18  S.  W.  Rep.,  578;  Hargrave  v. 
Vaughn,  82  Texas,  347,  18  S.  W.  Rep.,  695;  Parker  v.  Dupree,  67  S. 
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W.  Rep.,  186;  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Freeman,  79  S. 
W.  Rep.,  9 ;  Fisher  v.  Texas  Telephone  Co.,  79  S.  W.  Rep.,  50 ;  Lipscomb 
V.  Houston  &  T.  C.  Ry.  Co.,  95  Texas,  5,  64  S.  W.  Rep.,  923. 

The  court  should,  when  requested,  give  a  special  instruction  limiting 
the  testimony  to  its  proper  legal  sphere.  Smyth  v.  Caswell,  67  Texas, 
577;  Giddings  v.  Baker,  80  Texas,  316;  Howell  v.  Handrick,  88  Texas, 
383;  Goodbar  v.  City  Nat.  Bank  of  Sulphur  Springs,  78  Texas,  461. 

Contributory  njegligence  in  order  to  be  a  bar  need  only  to  have  con- 
tributed proximately  to  the  injury,  and  it  was  error  for  the  court  to 
charge  that  said  contributory  negligence  must  have  been  the  proximate 
cause  of  the  injury;  and  it  was  also  error  to  refuse  to  give  a  special 
instruction  embodving  a  correct  statement  of  the  law  upon  this  subject. 
Gulf,  C.  &  S.  F.  Rv.  Co.  V.  Rowland,  90  Texas,  365,  38  S.  W.  Rep.,  756; 
Galveston,  H.  &  S.*^  A.  Rv.  Co.  v.  Hubbard,  70  S.  W.  Rep.,  112 ;  Childress 
V.  Smith,  90  Texas,  610,  40  S.  W.  Rep.,  386;  Martin  v.  Texas  &  P.  Ry. 
Co.,  87  Texas,  119,  26  S.  W.  Rep.,  1052;  Galveston,  H.  &  S.  A.  •Ry. 
Co.  v.  Gormley,  35  S.  W.  Rep.,  489 ;  Shearman  &  Redfield  on  Negligence, 
par.  61. 

Irrespective  of  the  absolute  knowledge  and  warnings  which  the  un- 
contradicted testimony  shows  to  have  been  given  to  Chambers  relative 
to  this  particular  defect  and  the  danger  thereof,  the  testimony  of  the 
case  shows  that  the  conditions  causing  his  death  were  of  such  an  obvi- 
ous and  open  nature  that  he  must  have  known  of  same,  and  are  of  such 
a  nature  that  he  would  be  charged  as  a  matter  of  law  with  knowledge 
of  them.  Crawford  v.  Houston  &  T.  C.  Rv.  Co.,  89  Texas,  94,  33  S. 
W.  Rep.,  534 ;  Missouri,  K.  &  T.  Ry.  Co.  v.*  Thompson,  33  S.  W.  Rep., 
718;  Missouri  Pacific  v.  Somers,  71  Texas,  701,  9  S.  W.  Rep.,  741; 
Ladonia  Cotton  Oil  Co.  v.  Shaw,  65  S.  W.  Rep.,  693;  San  Antonio 
Sewer  Pipe  Co.  v.  Noll,  83  S.  W.  Rep.,  900 ;  Green  v.  Cross,  79  Texas, 
132,  15  S.  W.  Rep.,  220 ;  Rogers  v.  Galveston  Citv  Rv.  Co.,  76  Texas, 
505,  13  S.  W.  Rep.,  540;  Hopkins  Bridge  Co.  v.  Burnett,  85  Texas,  21, 
19  S.  W.  Rep.,  186;  Industrial  Lumber  Co.  v.  Johnson,  55  S.  W.  Rep., 
362 ;  Texas  &  Pac.  Ry.  Co.  v.  Bradford,  66  Texas,  734,  2  S.  W.  Rep., 
595 ;  Missouri  Pac.  Rv  Co.  v.  Watts,  63  Texas,  549 ;  Watson  v.  Houston 
&  T.  C.  Rv.  Co.,  58  Texas,  434 ;  Randall  v.  Baltimore  &  Ohio  Ry.  Co., 
109  U.  S.,'478,  27  L.  Ed.,  1005;  Baltimore  P.  Rv.  Co.  v.  Jones,  95  U. 
S.,  439,  24  L.  Ed.,  506 ;  Kohn  v.  McNulta,  147  IJ.  S.,  238,  37  L.  Ed., 
150;  Shearman  &  Redfield  on  Negligence,  par.  185;  Cooley  on  Torts, 
p.  634;  Labatt  on  Master  and  Servant,  par.  278  B;  Bailey's  Personal 
Injuries,  par.  539  et  seq. 

The  charging  of  jury  to  disregard  evidence  improperly  introduced 
does  not  cure  the  error.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Levy,  59  Texas, 
542 ;  Tucker  v.  Hamlin,  60  Texas,  171 ;  Texas  &  P.  Ry.  Co.  v.  Boggs, 
30  S.  W.  Rep.,  1089. 

A  remark  made  by  an  attorney  which  is  calculated  to  prejudice  and 
influence  the  jurv,  is  ground  for  new  trial.  Leach  v.  Dodson,  64  Texas, 
185;  St.  Louis  &  S.  W.  R.  R.  Co.  v.  Boyd,  88  S.  W.  Rep.,  509. 

The  improper  argument  of  counsel,  which  is  calculated  to  prejudice 
the  jury,  constitutes  reversible  error,  and  this,  even  though  the  jury  are 
instructed  to  disregard  that  portion  of  argument  which  is  improper. 
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Western  U.  Tel.  Co.  v.  Burgess,  60  S.  W.  Bep.,  1023 ;  Leach  v.  Dodson, 
64  Texas,  185. 

Blain,  Howth  &  Adams,  for  appellees. 

BEESE,  Associate  Justice. — Mrs.  Nora  J.  Chambers,  widow  of 
Fred  E.  Chambers,  deceased,  for  herself  and  as  next  friend  for  their 
minor  child,  Era  N".  Chambers,  sued  the  Kirby  Lumber  Company  to 
recover  damages  for  the  death  of  said  Fred  E.  Chambers  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant  company.  Mrs.  Cynthia 
Chambers,  mother  of  the  deceased,  intervened  setting  up  her  claim  also 
to  damages. 

The  case  was  tried  before  a  jurv  who  returned  a  verdict  for  the  plain- 
tiffs for  $10,000  divided  as  follows:  To  the  widow  and  child,  $4,925 
each,  and  to  the  mother,  $150.  Motion  for  new  trial  having  been  over- 
ruled the  defendant  appeals. 

It  was  alleged  in  the  petition  that  appellant  company  was  a  corpora- 
tion whose  main  business  was  the  manufacture  of  lumber,  and  that  in 
connection  with  such  business  it  owns  and  operates  a  tram  railway  in 
and  through  Jefferson  County,  Texas;  that  the  said  Fred  E.  Chambers 
was  in  the  employ  of  the  company  as  yard  boss,  and  that  while  engaged 
in  the  performance  of  his  duties  as  such  on  July  20,  1903,  he  was 
killed  by  the  negligence  of  defendant. 

It  is  further  alleged  that  thereafter  on  July  27,  1903,  defendant  sent 
one  D.  E.  Chapin,  its  agent,  to  Muscatine,  Iowa,  where  the  plaintiffs 
were  at  the  time,  with  full  power  and  authority  to  compromise  and 
settle  the  claim  of  the  said  Nora  J.  Chambers  against  the  company 
growing  out  of  the  death  of  the  deceased  Chambers,  and  that  in  pur- 
suance of  said  authority  a  settlement  and  compromise  were  made  where- 
by Mrs.  Chambers  agreed  to  accept  in  full  settlement  of  her  said  claim 
$5,000,  for  which  amount  the  said  Chapin  gave  her  a  draft,  signed  by 
himself,  on  Joe  H.  Eagle  of  Houston,  Texas,  for  said  amount,  and  she 
in  consideration  thereof  executed  a  release  to  the  appellant  company  of 
all  claims  for  damages  as  aforesaid. 

The  said  Chapin  was  city  sales  agent  of  the  company  at  Beaumont 
and  he  signed  the  draft,  D.  E.  Chapin,  C.  S.  A.  Joe  IT.  Eagle  was  the 
attorney  for  the  company  and  head  of  the  claim  department.  The  draft 
was  drawn  on  Eagle,  care  of  the  Kirby  Lumber  Company.  It  is  alleged 
that  the  draft  was  not  paid.  IMrs.  Chambers  seeks  to  recover  the  amount 
of  this  draft,  as  her  damages,  and  in  the  alternative  she  sues  to  recover 
damages  for  the  death  of  her  said  husband,  alleged  to  be  $12,500,  and 
also  as  next  friend  of  her  daughter  to  recover  the  same  amount  as 
damages,  alleging  substantially  that  her  husband  had  l)een  killed  while 
riding  on  the  footboard  attached  to  the  engine  then  being  used  and 
operated  by  appellant,  and  while  engaged  in  the  performance  of  his 
duties  as  yard  boss  in  appellant's  lumber  yard  at  Beaumont.  It  is 
alleged  that  his  duties  were  such  as  to  render  it  necessary  and  proper 
for  deceased  to  ride  on  the  footboard  in  their  due  and  expeditious  per- 
formance, and  that  while  so  riding  he  was  suddenly  thrown  from  the 
step  or  footboard  and  dragged  along  the  ground  causing  his  death,  the 
immediate  cause  of  the  accident  being  that  the  footboard  caught  on  the 
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plank  walk  of  the  street  by  the  side  of  the  track  while  the  engine  was 
passing  over  a  low  joint  in  the  rails. 

It  was  also  alleged  that  the  engine  was  old,  rickety  and  out  of  re- 
pair, the  tires  and  the  flanges  of  the  wheels  worn  and  the  journals  and 
journal  boxes  old  and  worn,  by  reason  of  which  there  was  a  lateral 
motion  of  several  inches  which,  when  the  engine  struck  the  low  joint 
caused  it  to  careen  over  towards  the  plank  sidewalk  and  causing  the  track 
to  slide,  and  thus  contributing  to  the  accident  and  consequent  injury. 
It  is  charged  that  the  appellant  was  negligent  in  the  matter  of  the 
defective  engine  and  the  defective  track,  and  the  injuries  and  consequent 
death  of  the  said  Fred  E.  Chambers  were  the  proximate  result  of  such 
negligence. 

Defendant  pleaded  in  abatement  to  the  action  that  there  was  a  mis- 
joinder of  parties  and  causes  of  action  arising  from  the  joining  in  this 
action  the  claim  based  upon  the  draft  with  the  action  for  damages  as 
pleaded^  and  answered  further  by  general  demurrer,  general  denial 
and  numerous  special  exceptions  and  special  pleas  in  bar,  including 
pleas  of  contributory  negligence  and  assumed  risk. 

The  nature  of  said  special  exceptions  and  pleas,  so  far  as  is  necessary 
to  be  referred  to,  will  be  hereinafter  shown  in  the  consideration  of 
assignments  of  error  based  thereon. 

We  shall  not  attempt  to  discuss  each  of  the  fifty-three  assignments 
of  error  presented  and  urged  in  appellant's  brief.  In  the  manner  of 
presenting  many  of  these  assignments  there  has  been  such  a  total  disre- 
gard of  the  rules  that  they  will  not,  and  in  fact  in  justice  to  appellee, 
ought  not  to  be  considered.  The  rule  most  conspicuously  violated  is  rule 
31  requiring  that  to  each  proposition  there  shall  be  subjoined  "a  brief 
statement  in  substance  of  such  proceedings,  or  parts  thereof,  contained 
in  the  record,  as  will  be  necessary  and  sufficient  to  explain  and  support 
the  proposition,  with  a  reference  to  the  pages  of  the  record."  This  re- 
quirement is  not  answered  by  a  mere  reference  to  the  transcript  without 
any  statement,  especially  in  a  transcript  which  contains  two  hundred 
and  eighty  pages. 

It  is  further  to  be  objected  to  the  brief  that  while  the  numbers  of  th(» 
assignments  of  error,  as  given  in  the  record,  are  adhered  to  in  the  brief, 
there  is  no  attempt  to  present  them  consecutively.     (Rule  29.) 

Appellant  pleaded  in  abatement  the  misjoinder  of  parties  and  causes 
of  action,  which  plea  was  overruled  by  the  court,  and  the  evidence  in 
support  of  the  claim  of  Mrs.  Chambers  upon  the  draft  was  introduced 
over  objection  of  appellant.  However,  when  all  of  the  evidence  upon  this 
branch  of  the  case  had  been  introduced,  and  it  appeared  therefrom  that 
Chapin  had  executed  an  agreement,  upon  the  demand  of  Mrs.  Chambers, 
that  if  the  draft  was  not  paid  on  presentation  the  release  was  to  be 
withdrawn  and  Mrs.  Chambers  restored  to  her  right  of  action  for 
damages,  the  court  withdrew  from  the  jury  the  consideration  of  this 
branch  of  the  case,  and  in  its  charge  also  expressly  instructed  them 
that  the  matter  of  the  settlement  and  the  draft  was  not  an  issue  before 
them,  and  that  all  of  the  evidence  upon  that  issue  was  withdrawn  and 
must  not  be  considered. 

There  was  no  error,  in  the  first  place,  in  overruling  appellant's  plea 
of  misjoinder  of  parties  and  causes  of  action.     Under  our  system  of 
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pleading  Mrs  Chambers  might  properly  seek  to  recover  on  the  draft, 
and,  in  the  event  of  a  denial  of  her  right  to  such  recovery,  to  recover 
on  her  original  cause  of  action.  The  matters  so  urged  grew  out  of  the 
same  transaction,  to  wit,  the  alleged  negligent  killing  of  her  husband. 
Neither  was  it  improper  to  join  also  in  the  same  suit  the  claim  of  the 
daughter  for  damages.  The  mother's  claim  came  in  by  plea  in  inter- 
vention. 

Appellant  complains  that  the  eifect  of  this  was  to  get  before  the  jury 
the  evidence  of  the  alleged  compromise,  and  insists  that  the  suit  upon 
the  draft  was  injected  into  the  petition  for  this  purpose.  There  is 
nothing  in  the  record  that  tends  to  support  such  a  charge.  The  evidence 
was  connected  with  the  execution  of  this  draft,  and  was  properly  intro- 
duced to  support  the  claim  of  Mrs.  Chambers  thereon.  That  claim,  and 
the  evidence  in  support  thereof,  having  been  eliminated  by  the  verbal 
directions  and  written  charge  of  the  court,  it  can  not  be  assumed  that 
this  evidence  was  further  considered  by  the  jury.  If  appellant's  argu- 
ment is  sound,  it  would  result  that  two  causes  of  action  which  might 
otherwise  properly  be  joined,  could  not  be  so  joined  if  any  part  of  the 
evidence  admissible  to  support  one  of  them  was  not  admissible  as  to  the 
other,  and  might,  if  considered,  influence  the  verdict  of  the  jury  as  to 
the  other.  We  can  not  agree  to  this  contention.  The  whole  matter  of 
the  alleged  settlement  and  the  draft  having  been  withdrawn  from  the 
jury  it  is  not  necessary  further  to  consider  the  various  assignments  of 
error  based  upon  this  branch  of  the  case. 

It  is  assigned  as  error  that  "the  court  erred  in  overruling  defendant's 
general  demurrer."  This  assignment  stands  alone  without  a  proposition, 
and  for  statement  appellant  refers  to  the  statement  under  the  third 
assignment,  which  refers  to  the  release  given  in  connection  with  the 
draft  as  a  bar  to  the  right  of  Mrs.  Chambers  to  recover  upon  her  c^use 
of  action  for  damages.  The  petition  shows  that  the  release  was  executed 
in  connection  with  the  draft,  and  that  it  could  not  be  urged  against 
the  alternative  remedy  sought  by  Mrs.  Chambers.  No  other  ground  is 
urged  in  support  of  the  general  demurrer  in  the  brief,  and  there  was  no 
error  in  overruling  it.  This  point  is  also  urged  by  special  exception, 
which  was  also  properly  overruled. 

Appellant  presented  a  motion  to  suppress  the  deposition  of  B.  L. 
Guinn,  a  witness  for  appellee,  which  was  overruled  and  which  ruling 
is  assigned  as  eiTor.  The  motion  was  based  upon  the  failure  of  the 
witness  to  answer  certain  cross  interrogatories  and  the  evasive  answers 
to  others.  The  statement  accompanying  the  assignment  refers  to  the 
motion  which  is  simply  to  the  effect  that  the  witness  had  refused  to 
answer  or  evasively  answers  cross  interrogatories  numbered  13,  13a,  13b, 
14,  15,  26a,  30,  36  and  37.  The  statement  refers  to  the  witness's  testi- 
mony as  a  whole,  without  pointing  out  any  particular  part  of  it,  the 
testimony  covering,  as  shown  by  the  reference,  27  pages  of  the  record, 
and  contains  the  further  statement  that  the  said  cross  interrogatories 
and  answers  thereto  are  found  on  pages  31  and  34  of  the  record.  The 
bill  of  exceptions,  which  is  not  further  referred  to  than  to  give  the  page 
of  the  record  where  it  is  to  be  found,  is  as  follows: 

"That  the  defendant  presented  to  the  court  its  motion  to  suppress 
the  depositions  of  B.  L.  Guinn,  as  more  fully  appears  from  said  motion 
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and  from  the  statement  of  facts,  and  same  being  overruled  by  the  court, 
the  defendant  then  and  there  excepted  to  said  ruling." 

Neither  the  assignment  of  errors,  the  subjoined  statement,  nor  the  bill 
of  exceptions  shows  or  pretends  to  show  any  of  the  facts  necessary  to 
authorize  the  suppression  of  the  deposition.  It  is  not  every  failure  to 
answer  cross-interrogatories  or  evasive  answers  thereto  that  will  afford 
suflBcient  ground  for  suppression  of  the  entire  deposition.  Such  cross- 
interrogatories  must  be  material.  Appellant  contends  that  the  witness 
was  examined  as  an  expert  railroad  man,  having  peculiar  knowledge  and 
experience  as  such,  and  that  he  testified  as  such,  and  that  the  object  of 
the  cross-interrogatories  was  to  test  him  as  to  the  extent  of  his  experience 
as  a  railroad  man.  There  is  nothing  in  the  assignment  of  error,  the 
statement,  the  bill  of  exceptions  or  the  motion  to  suppress  that  throws 
any  light  upon  this  essential  matter  of  the  materiality  of  the  cross- 
interrogatories,  and  for  this  reason  the  assignment  must  be  overruled. 
It  does  appear  from  the  testimony  of  the  witness  that  he  does  not  testify 
as  an  expert,  but  as  a  witness  to  nearly  all  of  the  material  facts  con- 
nected  with  the  accident.  He  testifies  upon  his  own  knowledge  as  to 
the  condition  of  the  track,  and  of  the  engine,  and  of  the  manner  in 
which  the  accident  occurred,  and  from  his  personal  knowledge  as  to 
Chambers^s  duties.  No  part  of  his  testimony  required  expcMt  knowledge, 
and  no  part  of  it  was  the  opinion  of  the  witness  as  in  the  case  of  New 
York,  T.  &  M.  Ry.  v.  Green  (90  Texas,  263).  The  length  and  kind  of 
his  experienoe  as  a  railroad  man  was  not  material.  He  does  testify  that 
he  has  had  twenty-seven  years'  experience,  but  it  does  not  appear  that 
this  was  called  for  by  any  interrogatory,  and  it  does  appear  that  his 
testimony  is  not  based  upon  this  experience.  If  there  was  any  error  in 
the  ruling  of  the  court  in  refusing  to  suppress  the  deposition  it  is  not 
pointed  out  in  the  brief,  or  in  the  motion  to  suppress,  the  bill  of  ex- 
ceptions, the  assignment  of  errors  or  any  statement  or  proposition  there- 
under. 

In  reply  to  an  interrogatory  addressed  to  the  witness  Guinn  by  ap- 
pellee, he  testified  as  to  the  duty  of  Chambers  to  inspect  or  repair  the 
track.  "It  was  not  his  duty.  If  it  had  been  it  would  have  been  mine." 
To  this  answer  appellant  objected  on  the  ground  that  the  answer  showed 
that  it  was  a  conclusion  of  the  witness,  was  argumentative  and  showed 
an  absence  of  actual  knowledge  on  the  part  of  the  witness.  The  court 
thereupon  sustained  the  objection  to  that  part  of  the  answer  as  follows: 
"If  it  had  been,  it  would  have  been  mine,"  overruling  it  as  to  the  first 
statement,  to  which  appellant  excepted,  and  which  is  assigned  as  error, 
The  testimony  of  the  witness  shows  that  he  was  testifying  upon  his 
actual  knowledge  as  to  the  duties  of  Chambers.  He  testified  that  he 
knew  it  to  be  a  fact  that  Chambers'  duties  were  identical  with  his  own. 
The  witness  was  night  yard  foreman  and  Chambers  was  day  yard  fore- 
man. We  think  the  entire  answer  was  admissible.  There  was  no  error 
of  which  appellant  could  complain  in  excluding  the  last  portion  of  it. 
Appellant  refers  to  a  bill  of  exceptions  in  the  statement,  but  we  have 
been  unable  to  find  it  in  the  record. 

Appellant  alleged  in  its  answer  that  one  of  the  causes  of  the  soft 
condition  of  the  track  at  the  place  of  the  accident  was  a  broken  water 
main  placed  there  by  the  city  of  Beaumont  and  over  which  appellant 
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had  no  control.  Guinn,  in  answer  to  an  interrogatory  of  appellees, 
stated  that  he  had  never  heard  of  this  broken  water  main.  To  this 
testimony  appellant  objected  as  hearsay,  and  as  tending  to  establish  the 
existence  of  the  water  main  by  general  reputation.  The  objection  was 
overruled.  Guinn,  in  the  discharge  of  his  regular  duties  as  night  yard 
foreman,  was  in  the  daily  habit  of  going  over  this  piece  of  track.  The 
evidence  was  admissible.  If  not,  its  admission  was  harmless,  as  no 
attempt  appears  to  have  been  made  to  prove  the  existence  of  this  broken 
water  main. 

The  testimony  referred  to  in  the  twenty-sixth  and  thirtieth  assign- 
ments of  error,  and  which  was  admitted  over  appellant's  objection,  was 
offered  in  support  of  the  claim  of  appellees  to  recover  damages  based 
upon  Chambers's  prospect  of  advancement,  and  referred  to  the  salary  of 
the  superintendent,  the  next  position  above  that  of  Chambers  in  the 
line  of  advancement.  To  rebut  this,  appellant  offered  certain  evidence 
tending  to  show  that  previous  to  his  employment  by  appellant.  Chambers 
had  been  charged  with  the  crime  of  embezzlement  in  Louisiana,  to  which 
appellee  objected,  and  which  objection  was  sustained.  We  are  clearly 
of  the  opinion  that  this  last  evidence  was  properly  excluded,  but  the 
issue  upon  which  the  evidence  admitted  and  excluded  was  offered  was 
eliminated  by  the  charge  of  the  court  wherein  the  jury  were  instructed 
'^not  to  consider  the  prospective  promotion  of  Chambers  had  he  lived, 
as  that  element  of  damages  has  been  withdrawn  from  your  considera- 
tion by  consent  of  the  parties."  This  disposes  of  all  the  assignments  of 
error  addressed  to  the  ruling  of  the  court  upon  this  point. 

Appellant's  thirty-fourth  assignment  of  error  is  without  merit.  Ap- 
pellees had  taken  the  deposition  of  C.  A.  Steinwig,  which  had  been  on 
tile  for  some  time  before  the  trial  subject  to  inspection  by  appellant. 
To  a  direct  interrogatory,  witness  answered:  "I  did  not  know  that 
Chambers  had  any  experience.  I  do  not  think  he  had  any."  This  was 
admitted  without  objection  by  appellant,  so  far  as  the  record  shows. 
Afterwards  said  witness's  answer  was  read  in  reply  to  a  cross-interroga- 
tory propounded  by  appellee,  as  to  how  he  knew  that  Fred  E.  Chambers 
had  no  experience  as  a  railroad  man,  the  answer  being,  "All  I  know  is 
what  he  told  me."  Appellant  then  moved  the  court  to  exclude  the 
answer  to  the  direct  interrogatory  referred  to,  on  the  ground  that  the 
answer  to  the  cross-interrogatory  showed  it  to  be  based  on  hearsay,  which 
was  refused.  Appellant  knew  or  should  have  known  when  the  answer 
to  the  direct  interrogatory  was  read  that  the  answer  to  the  cross-in- 
terrogatory was  as  indicated,  and  should  have  made  the  objection  then. 
Having  failed  to  do  so,  there  was  no  error  in  refusing  to  exclude  the 
answer  when  the  motion  to  do  so  was  made.  It  would  have  been 
different  if  the  witness  had  been  orally  examined,  in  which  case  the  fact 
that  the  answer  was  based  upon  hearsay  would  not  have  developed  until 
he  answered  the  cross-interrogatory.  The  witness,  however,  does  not 
pretend  to  state  anything  positively  with  regard  to  Chambers's  experience 
or  inexperience,  and  the  evidence  is  of  the  most  trivial  nature.  In  the 
charge  to  the  jury  the  court  eliminated  any  claim  based  on  this  alleged 
inexperience.    It  was  not  an  issue  in  the  case. 

Appellant's  twenty-third  assignment  can  not  be  considered.  The  error 
assigned  is  as  to  the  testimony  of  the  witness  Steinwig.    The  testimony 
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referred  to  in  the  aBsignment  is  not  set  out  in  the  statement  subjoined 
to  the  assignment,  nor  are  we  referred  to  the  page  in  the  record  where 
the  same  can  be  found.  Other  testimony  of  this  witness  is  set  out  from 
which  it  is  claimed  it  appears  that  the  testimony  objected  to  was  subject 
to  such  objection,  but  the  objectionable  testimony  itself  is  not  referred 
to  or  set  out.  There  is  a  bare  statement  that  "the  testimony  was  ad- 
mitted over  the  objection  pf  appellant,  was  duly  excepted  to  and  is  here 
complained  of,"  but  no  further  reference  is  made  to  the  bill  of  excep- 
tions nor  are  we  pointed  to  the  page  of  the  record  where  the  same  can  be 
found.  We  can  not  undertake  to  hunt  through  the  record  to  determine 
whether  there  is  anything  in  it  to  sustain  an  assignment  of  error  thus 
presented. 

The  twenty-seventh  assignment  of  error  relates  also  to  the  action  of  the 
court  in  the  admission  of  evidence.  The  assignment  sets  out  the  sub- 
stance or  rather  the  character  of  the  objectionable  testimony,  but  the 
statement  contains  no  reference  to  the  record,  for  the  testimony.  In  fact 
the  statement  only  refers  to  the  page  of  the  record  where  the  bill  of  ex- 
ceptions is  to  be  found.  Beferring  thereto  we  find  a  bill  of  exceptions 
which  refers  to  the  statement  of  facts  for  the  answer  of  the  witness 
objected  to.  The  testimony  of  this  witness  fills  twenty-five  pages  of  the 
statement  of  facts. 

Appellant's  twenty-ninth  assignment  of  error  is  subject  to  the  same 
objection,  as  well  as  the  thirty-first,  thirty-second,  thirty-third,  and 
thirty-fifth,  and  to  the  additional  objections  that  neither  of  these  assign- 
ments is  stated  as  a  proposition  in  itself,  nor  can  they  be  so  stated 
properly,  and  there  is  no  proposition  stated  under  either  assignment. 

The  forty-fourth,  forty-fifth,  forty-sixth,  forty-seventh  and  forty-eighth 
assignments  of  error  are  all  addressed  to  the  ruling  of  the  court  in  ex- 
cluding evidence  relating  to  a  charge  of  embezzlement  in  Louisiana 
hereinbefore  referred  to,  and  whatever  error  there  may  have  been  in  such 
ruling,  and  we  must  confess  we  can  see  none,  was  eliminated  by  the 
action  of  the  court  in  withdrawing  from  the  jury  the  issues  upon  which 
the  evidence  was  offered.  This  evidence  consisted  of  certain  purported 
extracts  from  the  grand  jury  docket  of  Grant  Parish,  Louisiana,  show- 
ing that  Fred  E.  Chambers  had  been  charged  with  larceny  and  embezzle- 
ment, and  also  the  testimony,  by  deposition,  of  Samuel  Patterson,  to 
the  effect  that  Chambers  had  been  at  one  time  arrested  on  this  charge 
and  that  he  had  admitted  to  witness  and  his  attorney  "that  he  had  sold 
some  of  the  Big  Creek  Lumber  Company's  lumber  and  kept  the  pro- 
ceeds," and  that  he  was  dismissed  from  the  service  of  the  company  for 
this  reason.  This  evidence  was  offered  for  the  purpose  of  showing  that 
the  prospective  earning  capacity  of  Chambers  and  the  resultant  damages 
to  appellees  was  not  as  great  as  claimed,  and  upon  the  general  measure 
of  damages,  and  also  upon  the  issue  of  his  prospective  advancement. 
The  court  excluded  the  evidence  as  to  all  issues  except  the  latter,  where- 
upon appellees  withdrew  and  abandoned  all  claim  for  damages  arising 
from  any  prospective  advancement  in  his  calling  by  Chambers,  as  to 
which  the  jury  were  expressly  instructed.  The  court  then  excluded  the 
testimony  for  any  purpose.  We  do  not  think  the  evidence  was  admissible 
Vol.  XLI.  Civil— il. 
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upon  the  measure  of  damages  and  there  was  no  error  in  excluding  it  as 
stated. 

There  is  no  merit  in  the  thirteenth  assignment  of  error.  The  petition 
expressly  alleges  that  it  was  not  only  customary  but  necessary  for 
Chambers  to  ride  upon  the  footboard.  The  allegations  of  the  petition 
in  this  particular  were  full  and  specific,  to  the  point  that  Chamberd  was 
at  the  time  of  the  accident  properly  upon  the.  footboard  in  the  discharge 
of  his  duties  as  an  employe  of  appellant,  and  that  is  all  that  was  nec- 
essary upon  this  point. 

None  of  the  assignments  of  error  to  the  ruling  of  the  court  in  over- 
ruling special  exceptions  to  the  petition  can  be  sustained,  and  are  not 
of  a  character  to  require  further  notice  except  as  hereinafter  specifically 
discussed. 

The  forty-fifth  assignment  of  error  goes  to  the  ruling  of  the  court  in 
admitting  certain  testimony  of  the  witness  John  McCormick.  It  does 
not  appear  from  the  brief  of  appellant  that  any  bill  of  exception  was 
taken  to  this  ruling.  There  is  no  reference  to  a  bill  of  exceptions  in  the 
assignment  or  the  statement.  The  statement  is  otherwise  wholly  in- 
sufficient being  a  simple  (and  erroneous)  reference  to  a  page  of  the 
record  for  the  testimony  of  the  witness,  only  a  part  of  which  appears  to 
have  been  objected  to. 

Appellant  complains  of  the  action  of  the  court  in  overruling  the 
seventh  special  exception  to  the  petition,  on  the  ground  that  it  is  not 
shown  that  appellant  is  the  "proprietor,  owner,  hirer,  or  charterer  of 
any  railroads,  steamboat,  stage,  coach,  or  other  vehicle  for  the  conveyance 
of  goods  or  passengers."  The  suit  is  not  predicated  upon  the  negligence 
of  the  agents  or  servants  of  defendant,  but  upon  its  own  negligence,  in 
the  performance  of  a  duty  which  it  is  alleged  it  owed  to  the  said 
Chambers,  and  which  duty  it  could  not  delegate  or  assign  to  its  agents 
or  servants  so  as  to  absolve  itself  from  responsibility.  It  is  provided 
by  subdivision  2  of  article  3017,  Revised  Statutes,  that  when  the  death 
or  any  person  is  caused  by  the  wrongful  act,  negligence,  unskillfulness 
or  default  of  another,  an  action  for  damages  may  be  brought  by  those 
entitled  thereto.  Under  this  article  a  right  of  action  existed  in  favor 
of  appellees  against  appellant  if  the  negligence  upon  which  it  is  predi- 
cated was  the  personal  negligence  of  appellant.  The  basis  of  the  present 
action,  as  alleged  in  the  petition,  is  the  negligence  of  the  appellant,  the 
employer  of  the  said  Chambers,  in  failing  to  keep  the  track  and  the 
engine  in  repair,  both  being  appliances  of  which  Chambers  was  required 
to  make  use  in  the  performance  of  his  duties.  This  was  a  personal  duty 
of  appellant,  the  master,  and  could  not  be  delegated  to  others,  or  if  the 
duty  was  delegated  the  responsibility  of  the  master  remained.  (Houston 
&  T.  C.  Ry.  V.  Dunham,  49  Texas,  188 ;  Bums  v.  Merchants  &  Planters 
Oil  Co.,  63  S.  W.  Rep.,  1063,  citing  authorities;  Bailey,  Master  and 
Servant,  129.) 

The  charge  of  the  court  left  no  room  for  the  jury  to  excuse  Chambers 
from  the  performance  of  his  duty  to  inspect  or  repair  the  track,  if  they 
found  such  to  be  his  duty,  on  account  of  his  time  being  taken  up  with 
the  discharge  of  his  other  duties,  and  it  was  not  error  to  refuse  the 
special  charge  requested  on  this  point. 

Appellant  requested  the  court  to  instruct  the  jury  that  if  they  found 
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that  Chambers  was  injured  by  the  sliding  of  the  track  and  that  appellant 
by  the  exercise  of  ordinary  care  could  not  have  anticipated  such  an 
occurrence,  they  should  find  for  the  defendant.  The  theory  presented  by 
the  pleading  and  evidence  on  the  part  of  appellees  was  that  the  accident 
was  caused  by  the  combined  action  of  the  defective  engine  and  the  defect- 
ive track,  causing  the  track  to  sink  and  slide  throwing  the  footboard 
over  against  the  plank  sidewalk.  It  is  not  necessary  to  appellant's 
liability  that  appellant  should  have  foreseen  or  anticipated  the  exact 
occurrence  which  caused  the  accident.  It  was  enough  that  it  might 
reasonably  have  anticipated  an  accident  of  this  nature  to  occur  as  the 
result  of  the  defective  track  or  the  defective  engine  or  both  combined. 
(Trinity  River  Lumber  Co.  v.  Denham,  85  Texas,  60.)  The  requested 
charge  was  properly  refused. 

The  fourth  special  instruction  was  properly  refused.  The  jury  were 
specifically  instructed  that  appellees  were  not  entitled  to  recover  if  it 
was  the  duty  of  Chambers  to  inspect  the  track.  The  charge  of  the  court 
on  this  point  is  not  subject  to  the  objection  made  to  it  by  appellant  in 
its  brief. 

There  was  no  issue  made  as  to  the  competency  or  incompetency  of 
Chambers  to  perform  his  duties.  In  its  charge  the  court  assumes  that 
he  was  competent  and  imposed  upon  him  the  duty  of  exercising  ordinary 
care.  The  special  instruction  requested  upon  this  point  was  properly 
refused. 

The  sixth  special  instruction  ignored  the  defective  engine  as  one  of  the 
contributing  causes  to  the  accident,  and  was  properlv  refused.  (Texas 
&  N.  0.  Ev.  V.  Kelly,  80  S.  W.  Bep.,  1073;  S.  C.  Id.,  79;  St.  Louis, 
S.  W.  Ry.  V.  McCain,  80  Texas,  95.) 

The  uncontroverted  evidence  showed  that  as  yard  foreman  Chambers 
had  charge  of  the  switching  crew,  that  is,  the  engineer  and  fireman  and 
the  two  switchmen  with  the  engine,  which  was  operated  under  his 
supervision  and  direction  over  about  four  miles  of  track,  and  that  his 
business  caused  him  to  go  from  place  to  place  in  the  yard  and  along  the 
tracks  in  the  performance  of  his  duties.  It  was  further  undisputed  that 
he  was  accustomed  to  ride  on  the  footboard  in  performing  his  duties, 
and  that  the  footboard  was  provided  for  him  and  other  of  the  train  crew 
to  ride  on.  The  evidence  is  not  contradicted  that  it  was  a  proper  place 
for  him  to  ride,  and  it  is  not  attempted  to  be  contradicted  that  Chambers 
was  at  the  time  he  was  injured  properly  on  the  footboard  in  the  dis- 
charge of  his  duties.  The  most  that  can  be  said  for  the  testimony  that 
is  intended  to  rebut  this,  is  that  it  tends  to  show  that  it  was  not  nec- 
essary for  him  to  ride  on  the  footboard  in  the  sense  that  he  could  have 
ridden  on  some  other  part  of  the  engine  or  cars  or  could  possibly  have 
walked.  The  evidence  on  this  point  was  not  such  as  to  require  the 
court  to  submit  to  the  jury  the  issue  as  to  whether  Chambers  was  prop- 
erly on  the  footboard  in  the  discharge  of  his  duties,  so  as  to  entitle  him 
to  recover  if  injured  by  the  negligence  of  the  appellant  as  charged.  The 
evidence  does  not  present  the  issue  as  to  whether  he  was  a  mere  licensee 
as  in  St.  Louis  S.  W.  Ry.  v.  Spivey  (76  S.  W.  Rep.,  748). 

The  instruction  given  by  the  court  to  the  jury  to  disregard  the  refer- 
ence made  by  counsel  for  appellee  to  the  former  trial,  was  sufficient, 
and  it  was  not  error  to  refuse  the  further  special  instruction  asked  by 
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appellant  on  this  point.  The  bill  of  exceptions  taken  by  appellant  shows 
that  counsel  for  appellant  had  previously  referred  in  his  remarks  to  the 
jury,  to  the  previous  trial,  which  to  some  extent  excused  the  fault  com- 
mitted of  appellees'  counsel  in  doing  so. 

It  only  remains  to  consider  the  errors  assigned  in  refusing  to  direct 
a  verdict  for  defendant,  and  in  overruling  appellant's  motion  for  a  new 
trial. 

It  is  insisted  by  appellant  that  there  is  no  evidence  to  sustain  the 
verdict,  and  that  it  is  against  the  overwhelming  preponderance  of  the 
evidence  on  the  following  issues: 

1st.  That  the  defects  in  the  track  alleged  to  have  existed  were  obvi- 
ous and  open  to  Chambers. 

2d.     That  it  was  his  duty  to  repair  the  track. 

3d.  That  he  was  fully  aware  of  the  defects  in  the  track  and  of  the 
danger. 

Our  conclusion,  from  a  careful  examination  of  the  record  is,  that 
there  was  sufficient  evidence  to  authorize  a  finding  in  favor  of  appellees 
upon  each  of  these  issues  and  upon  all  of  the  material  issues  in  the 
case,  and  that  such  findings  are  not  against  the  great  preponderance  of 
the  evidence. 

WTiile  it  might  appear  that  the  track  was  obviously  defective,  there 
was  no  evidence  that  the  danger  in  riding  over  it  was  obvious.  Ap- 
pellant's witness,  Stunkel,  superintendent,  testifies  that  while  every 
body  knew  the  track  was  bad,  he  did  not  consider  it  dangerous;  that 
there  had  never  been  an  accident  with  it  before,  and  that  the  sagging 
place  in  the  track  was  not  necessarily  dangerous.  The  engine  on  which 
Chambers  was  riding  was  a  small  fifteen  ton  engine,  and  it  was  shown 
that  appellant  had  been  using,  on  this  track,  the  previous  week  a  large 
sixty  ton  engine  with  safety  and  without  accident.  Knowledge  of  the 
defects  in  the  track  did  not  carry  with  it  any  notice  of  the  danger  in 
riding  over  it  on  the  engine.  (Bailey,  Master  and  Servant,  170,  177, 
185 ;  Texas  &  P.  Ry.  Co.  v.  Bradford,  66  Texas,  736;  Galveston,  H.  &  S. 
A.  By.  v.  Lempe,  ^59  Texas,  23;  St.  Louis  S.  W.  Ry.  v.  McCain,  80 
Texas,  93;  Wood,  Master  and  Servant,  sees.  355,  366;  Blumenthal  v. 
Craig,  81  Fed.  Rep.,  325.)  It  is  further  to  be  considered  that  the 
evidence  tended  to  show  that  the  accident  was  caused  in  part  by  the  de- 
fective condition  of  the  engine,  the  lateral  motion  of  which  caused  it 
to  "careen"  when  it  struck  the  low  places,  throwing  the  footboard  against 
the  plank  sidewalk. 

It  is  insisted  by  appellant  that  the  undisputed  evidence  fixes  upon 
Chambers  actual  knowledge  not  only  of  the  defect  but  of  the  danger  of 
riding  over  the  track  on  the  footboard  of  the  engine,  and  us  a  ground 
for  this  contention  we  are  referred  to  the  testimony  of  Tucker  as  to  a 
similar  accident  which  happened  to  him  at  the  same  place,  while  riding 
on  the  same  engine.  He  testified  that  "one  or  two  days  before  the 
accident,  coming  east  on  Bowie  Street,  I  was  riding  on  the  footboard  of 
the  engine  with  Fred  Chambers ;  the  footboard  caught  the  plank  pave- 
ment and  threw  me  in  the  middle  of  the  track  ahead  of  the  engine. 
I  then  and  there  cautioned  Fred  E.  Chambers  and  his  crew  against 
riding  on  the  footboard  of  the  engine  on  Bowie  Street,  and  he  cautioned 
his  crew  against  so  riding/'    Stunkel  also  testified  that  he  went  to  see 
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Chambers  after  the  accident  and  asked  him  how  it  happened^  and 
Chambers  told  him  that  he  was  doing  just  what  he  had  told  his  boys 
not  to  do,  riding  on  the  footboard.  As  to  Tucker's  cestimony  it  was 
conclusively  shown  that  Chambers  was  killed  on  Monday,  July  20, 
and  that  during  the  entire  previous  week  this  engine  was  not  used  at 
all,  but  that  in  its  place  a  sixty  ton  Santa  Pe  engine  was  used,  which 
went  out  of  service  at  12  o'clock  Saturday  night,  July  18,  so  Tucker 
could  not  have  been  riding  on  the  footboard  of  the  defective  engine  at 
the  time  stated  by  him,  or  within  a  week  of  that  time.  None  of  the 
train  crew  appear  to  have  ever  heard  of  this  accident,  or  to  have  ever 
been  warned  as  stated  by  Tucker.  Stunkel,  witness  for  appellant,  and 
its  superintendent,  testified  that  they  had  never  had  an  accident  with 
this  track  before;  that  he  knew  the  condition  of  the  track,  but  knew  it 
was  safe,  and  that  "if  the  big  engine  went  over  it  without  trouble  the 
little  engine  ought  to  fly  over  it  without  trouble."  In  the  state  of  the 
testimony,  Chambers's  mouth  being  closed,  we  can  not  say  that  the  jury 
was  required  to  believe  this  testimony  about  the  accident  to  Tucker 
under  the  eyes  of  Chambers,  merely  because  no  witness  specificallv  denies 
it.  (Gulf,  C.  &  S.  F.  Rv.  V.  Haden,  68  S.  W.  Rep.,  532;  International 
&  G.  K  Ry.  V.  Johnson;  55  S.  W.  Rep.,  791.) 

The  charge  of  the  court  required  the  jury  to  find  that  Chambers 
had  no  knowledge  of  the  risk.  Evidently  in  arriving  at  their  verdict 
they  discredited  this  testimony  referred  to.  They  were  the  exclusive 
judges  of  the  credibility  of  the  witnesses,  and  had  a  right  to  do  so. 
It  does  not  appear  to  us  unreasonable  that  they  should  have  done  so 
in  view  of  all  the  evidence. 

The  charge  of  the  court  fairly  submitted  to  the  jury  all  of  the 
material  issues,  and  the  verdict  appears  to  us  to  be  fully  supported  by 
the  evidence. 

We  find  no  errors  in  the  record  and  the  judgment  is  affirmed. 

Afflrmed. 

Writ  of  error  refused. 
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Abandonmeiit. 

Of  wife  by  husband.    See  Bushand  and  Wife,  2, 

Aeoeptanoe^ 

Of  draft  by  executrix.    See  Executors,  1. 

Of  trust  deed  by  beneficiary.    See  Trust  Deed,  1. 

Account  Stated. 

Bill  of  particulars  of.     See  Pleading,  6. 
1.  Evidence    considered    and    held    insufficient   to   prove   a    stated   account. 
Bartholomew  v,  Shepperd,  679. 

Acknowledffment. 

Of  designation  of  homestead.     See  Bomestead,  G. 

1.  A  grantor  executed  a  deed  for  himself,  and  as  survivor  of  the  community, 

but  signed  and  acknowledged  it  individually.  Held  sufficient.  Kane 
V,  Rholars,  154. 

2.  The  grantor  was  named  in  the  body  of  the  deed,  and  signed  the  same  as 

S.  W.  Sholars.  The  certificate  of  acknowledgment  named  him  as  S. 
W.  Sholars,  Sr.  The  notary  certified  that  the  party  who  acknowledged 
the  deed  was  the  same  who  executed  it.    Held  sufficient.    Id, 

8.  A  notary  signed  a  certificate  simply  as  "Notary  Public/'  without  desig- 
nation of  the  State  and  county  for  which  he  was  notary,  the  State 
and  county  for  which  he  was  notary  being  shown  in  the  body  of  the 
certificate.     Held  sufficient.     Id, 

4.  There  were  two  grantors  in  a  deed.  The  notary  certifies  that  they  ap- 
peared "and  acknowledged  that  he  executed  the  instrument  for  the 
purposes,"  etc.  This  objection  to  the  deed  as  a  recorded  instrument 
would  have  been  good  if  made  in  the  trial  court,  but  can  not  be  con- 
sidered when  made  for  the  first  time  on  appeal.    Id, 

Action. 

Joinder  of  causes  of.    See  Joinder,  2,  3. 

Admlniitration. 

1.  The  mere  provision  in  a  will  relieving  the  executor  from  giving  bond  does 

not  have  the  effect  of  divesting  the  County  Court  of  control  of  the 
estate.  Unless  the  will  in  express  terms  or  bv  necessary  implication 
indicates  the  contrary  the  estate  must  be  administered  in  the  County 
Court.     Gray  v,  Russell,  626. 

2.  The  order  of  the  court  admitting  the  will  to  probate  and  appointing  the 

executor,  contained  the  recital  that  the  will  provides  "that  no  further 
action  be  taken  in  this  court  other  than  the  probate  of  this  will  and 
the  appointment  of  said  executor  and  filing  and  approving  an  inventory 
and  list  of  claims."  Held,  thnt  the  recital  was  no  part  of  the  judg- 
ment, and  a  deed  made  by  the  executor  acting  independently  of  the 
Probate  Court  could  be  attacked  in  a  collateral  proceeding  for  the 
want  of  authority  in  the  executor.     Id. 

3.  Administration  was  granted  in  this  State  for  the  sole  purpose  of  prose- 

cuting a  suit  in  this  State  against  the  appellee  for  damages,  arising 
under  the  laws  of  the  Indian  Territory,  for  personal  injuries  to,  and 
the  death  of,  the  decedent;   said  injuries  were  inflicted  in  the  Indian 
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Territory;  the  decedent  resided  with  his  family  in  Oklahoma  Territory 
and  died  there;  his  family  resided  then,  and  at  the  time  said  admin- 
istration was  granted,  in  Oklahoma  Territory;  he  had  no  kin  in  this 
State;  he  left  no  property  of  any  kind  in  this  State  to  be  administered, 
nor  has  any  property  of  his  come  into  this  State  since  his  death,  unless 
the  claims  for  damages  be  considered  property  and  assets  of  his  estate. 
Held,  the  granting  of  letters  of  administration  upon  the  estate  of  said 
decedent  was  coram  non  judice  and  void.  Cooper  v.  Oulf,  C.  d  8.  F, 
Ry,  Co.,  596. 
4.  The  appellee  having  been  sued  by  the  appellant  in  his  capacity  of  admin- 
istrator liad  the  right  to  inquire  into  the  authority  upon  which  he 
acted.     Id. 

Administrator. 

1.  As  against  an  heir  an  administrator  has  a  superior  right  to  the  possession 

of  the  property  of  an  estate.     Manchester  v.  Busaey,  271. 

2.  In  an  action  by  an  administrator  against  an  heir  to  recover  property  of 

the  estate,  the  heir  may  show  in  defense  the  application  by  him  of 
such  property  of  the  estate  to  the  payment  of  debts  against  the  estate, 
and  receive  credit  for  the  amount  so  applied.  Id. 
8.  The  title  to  an  estate  being  in  the  heirs,  they  have  a  right,  in  the  absence 
of  an  administration  or  any  known  necessity  for  same,  to  take  posses- 
sion of  the  estate  and  distribute  it  among  themselves.  An  adminis- 
trator subsequently  appointed  would  have  to  look  to  each  heir  for  the 
portion  received  by  him.     Id. 

Admission. 

By  failure  to  answer  interrogatories.    See  Depoaition^f  2. 

Adverse  Possession. 

Evidence  held  to  show.     See  Limitation,  4. 
By  wife  before  marriage.     See  Limitation,  5. 
Repudiation  of  tenancy.     See  Limitation,  6. 
Repudiation  of  vendors  title.     See  Limitation,  8, 
Constructive  to  boundaries  of  deed.     See  Limitation,  10, 

Agency. 

Authority  of  secretary  of  local  lodge.     See  Benefit  Insurance,  1,  2. 

Violation  of  injunction  by  agent.     See  Contempt,  S, 

Declarations  of  agent.     See  Evidence,  18,  20. 

Contract  by  corporation.     See  Pleading,  5. 

Act  valid  to  extent  of  authority.     See  Powers,  1. 

Revoked  by  death  of  principal.     See  Poxjoers,  2. 

1.  In  the  absence  of  actual  authority,  either  express  or  necessarily  included 

within  the  general  official  powers  of  an  agent,  a  corporation  can  be 
held  only  by  estoppel.  Estoppel  must  be  pleaded.  Tres  Palacios  R, 
d  I.  Co.  V.  Eidman,  542. 

2.  Where  a  principal,  with  knowledge  of  the  facts,  adopts  and  takes  the 

benefit  of  the  acts  of  his  agent,  even  though  unauthorized  in  the  first 
instance,  he  thereby  ratifies  the  acts  of  such  agent,  and  becomes  bound 
by  the  same.    Peach  R.  Lumb.  Co.  v.  Ayers,  334. 

8.  The  Act  of  February  10,  1852,  confirmed  grants  of  land  by  the  Mexican 
Government  only  to  the  limits  of  such  original  grant;  and,  in  the 
resurvey  therein  provided  for,  the  surveyor  was  not  the  agent  of  the 
State — rather  of  the  claimant — and  was  without  authority  to  bind  the 
State  by  a  survey  extending  beyond  the  limits  as  originally  granted. 
Sullivan  v.  State,  89. 

4.  In  an  emergency  the  conductor  of  a  freight  train  employed  surgeons  to 
attend  to  the  injuries  of  a  trespasser  run  over  in  attempting  to  board 
the  train,  without  fault  of  the  railway  employes.  Held,  that  such 
surgeons,  in  an  action  to  recover  of  the  company  for  their  services 
must  show  authority  of  the  conductor  to  employ  them  for  the  com- 
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pany,  the  act  not  being  within  the  scope  of  his  duties.  Wills  v.  Inter- 
national d  O,  N.  R,  Co.,  58. 
6.  The  fact  that  on  two  other  occasions  a  railway  company  had  paid  for  the 
services  of  surgeons  employed  by  its  conductors  to  attend  to  persons 
injured  by  its  trains,  that  the  attending  physicians  knew  this,  and 
were  ignorant  of  the  conductor's  want  of  authority  to  employ  them, 
and  that  the  division  superintendent  was  notified  by  wire  of  the  acci- 
dent and  of  the  plaintiffs  being  in  charge  of  the  case  and  took  no  action, 
did  not  estop  the  railway  company  from  denying  the  right  of  the  con- 
ductor to  contract  for  medical  attention  to  a  person  injured.    Id, 

6.  A  principal  is  liable  for  the  false  representations  of  his  agent  if  made 

within  the  apparent  scope  of  his  authority,  with  intent  to  deceive  and 
that  the  party  to  whom  made  should  act  on  the  same,  whether  the 
particular  consequences  were  in  the  mind  of  the  agent  or  not,  provided 
they  were  the  natural  consequences.  Nor  is  it  necessary  that  the 
principal  should  be  a  party  to  the  contract  which  resulted  in  the  loss, 
nor  that  he  should  be  benefited  by  the  deceit,  nor  that  he  colluded  with 
the  party  who  was  benefited.    Clcghon  v,  Baratow  Irr.  Co.,  521. 

7.  It  appearing  from  the  pleading  of  the  defendant  in  reconvention  that  the 

promise  of  the  plaintiffs  to  keep  on  hand  and  furnish  such  extras  as 
might  be  needed  for  the  machinery  which  plaintiffs,  as  agent  for  a 
manufacturing  company,  sold  to  defendant,  was  the  personal  promise 
of  plaintiffs,  it  was  error  to  sustain  an  exception  to  said  pleading  on 
the  ground  that  defendant's  cause  of  action  for  breach  of  said  promise 
was  against  the  principal  and  not  against  the  agents.  Tyson  v.  Jackson 
Bros.,  128. 

8.  The  commission  received  by  such  agents  on  the  sale  to  defendant  was  a 

sufficient  consideration  for  said  promise.     Id. 

9.  A  land  agent  or  broker  is  not  necessarily  entitled  to  his  commissions  if 

the  failure  to  consummate  the  sale  is  not  the  fault  of  the  agent,  but 
only  where  he  procures  a  nerson  ready,  able  and  willing  to  buy  upon 
the  terms  proposed,  and  tne  consummation  of  the  sale  is  prevented 
by  the  fault  of  the  principal.  Clark  v.  M'ilson,  450. 
10.  Where  the  plaintiff  plead  that  the  agreement  to  arbitrate  was  entered 
into  by  the  defendant  or  his  representative,  and  the  evidence  tended  to 
show  that  said  agreement  was  made  by  a  representative,  it  was  error 
to  refuse  to  charge  that  the  defendant  would  be  bound  by  the  award 
if  he,  either  by  himself  or  his  agent,  agreed  to  the  submission.  Hous- 
ton Saengerhund  v.  Dunn,  376. 

Alimony. 

Allowance  for  support  of  child.     See  Divorce,  1. 
1.  There  is  no  such  thing  as  permanent  alimony  in  this  State.     Bond  v. 
Bond,  129. 

Alteration  of  Instrument. 

1.  Where  alteration  of  a  note,  in  favor  of  the  payee,  was  made  while  it  was 
in  his  possession,  the  facts  were  sufficient  to  require  the  question 
whether  such  alteration  was  made  by  him  to  be  submitted  to  the  jury, 
though  he  testified  that  it  was  made  by  his  bookkeeper  and  without 
his  authority.     McDonald  i7.  'Salle,  499. 

Amendment. 

Delay  in  filing.  See  Pleading,  1. 
Of  petition  for  writ  of  error.  See  Writ  of  Error,  1, 
1.  In  his  original  petition  plaintiff  sued  for  $5,000  damages.  By  amend- 
ment filed  in  vacation  the  damage  alleged  was  reduced  to  $1,999.  No 
notice  was  given  defendant  of  the  filing  of  the  amendment.  On  the 
first  day  of  the  return  term  of  court  the  defendant  presented  its  peti- 
tion, affidavit  and  bond  for  removal  of  the  cause  to  the  Federal  Court. 
Plaintiff  contested  the  petition  for  removal  and  presented  to  the  court 
his  amended  petition  filed  in  vacation.    Defendant  moved  to  strike  out 
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because  no  notice  of  its  filing  had  been  given.  This  motion  was  over- 
ruled, and  the  petition  for  removal  was  refused.  Held,  there  was  no 
error  in  the  ruling.     Western  U.  Tel.  Co.  v.  Campbell,  204. 

Amonnt  in  Controversy. 

Plea  of  counterclaim.     See  Jurisdiction,  2. 

Appeal. 

From  Justice  to  County  Court.     See  Costs,  1. 
1.  No  appeal  lies  except  from  final  judgments  or  from  interlocutorv  orders 
where    such    appeal    is    specially    authorized    by    statute.      Fidelity    h\ 
Co,  of  8.  F.  V,  Hirshfield,  517. 

Appeal  Bond. 

1.  The  filing  of  an  appeal  bond   (or  affidavit  of  inability)   within  the  time 

Srescribed   by  law   is  necessary  to  give  jurisdiction  to  the   Court   of 
ivil  Appeals.     Vineyard  v.  McCoombs,  106. 

2.  In  the  suit  the  defendant  corporation  was  styled  "Wells  Fargo  Co.  Ex- 

Sress."     The  appeal  bond  was  signed  "Wells  Fargo  &  Co.,  by  Atty." 
[eld,  the  motion  to  dismiss  the  appeal  because  of  the  variance  in  the 
names  was  not  well  taken.     Wells,  Fargo  d  Co.  v.  Harris,  174. 

3.  Where  an  appeal  bond  from  a  Justice  to  i.  County  Court  misdescribed 

the  judgment  appealed  from  in  naming  the  amount  of  the  same  as 
$117  instead  of  $111.72,  but  in  other  respects  correctly  described  and 
identified  the  judgment,  it  was  sufficient.     Burger  v.  Weatherby,  462. 

Arbitration. 

1.  W^here  the  evidence  was  conflicting  as  to  the  scope  of  the  submission  to 
arbitration,  it  was  error  for  the  court  to  instruct  the  jury  to  find 
for  the  plaintiff  upon  the  award  only  in  the  event  the  questions  both 
of  law  and  fact  were  submitted  to  the  arbitrators.  It  is  competent 
for  parties  to  submit  the  matters  in  dispute  between  them  to  arbitra- 
tion without  any  special  reference  to  questions  of  law.  Houston  Saen- 
gerbund  v.  Dunn,  376. 

Archives. 

Of  General  Land  Office.     See  Evidence,  1. 

Argument  of  Counsel. 

1.  Arguments  of  counsel  based  on  the  evidence,  appearance  and  demeanor 

of  an  adversary's  witness  are  not  illegitimate.  Qulf,  C.  d  8.  P.  Ry. 
Co.  V.  Sunn,  603. 

2.  It  is  not  reversible  error  for  counsel  in  argument  to  appeal  to  the  jury 

for  a  large  verdict  when  the  verdict  actually  rendered  is  less  than 
that  suggested,  and  no  complaint  is  made  that  it  is  excessive.  Mis- 
souri, K.  d  T.  Ry.  Co.  v.  Avis,  72. 

3.  By   special   charges  the  jury  were   instructed   to  disregard  the   language 

complained  of.  Assuming  that  the  remarks  in  question  were  unau- 
thorized by  the  evidence,  it  must  be  presumed  in  favor  of  the  judg- 
ment that  they  were,  in  obedience  to  the  instructions,  disr^arded  by 
the  jury  and  in  no  way  affected  the  verdict.     Collins  v.  Chipman,  663. 

Arrest. 

1.  While  certain  provisions  of  our  penal  law  permit  and  require  a  peace 
officer  to  arrest  a  citizen  without  warrant,  still  the  specified  condi- 
tions under  which  this  may  be  aon-*  must  be  made  distinctly  to  ap- 
pear to  justify  the  officer  and  to  render  his  acts  official.  Brown  v. 
King,  588. 

Assignment  for  Creditors. 

Conditional  acceptance  under.     See  Surety,  i. 
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AsiiiTBincntB  of  Error. 

Failure  to  properly  present.    See  Brief,  1,  2, 
1.  An  assignment  of  error  and  proposition  and  statement  thereunder  con- 
sidernl,   and   held    insufficient   in   certainty   to    require   consideration. 
Moore  t?.  Kempner,  86. 

Anumed  Biik. 

Of  obvious  defects  in  track.     See  Master  and  Servant,  2. 
Defense  must  be  pleaded.    See  Master  and  Servant,  S. 
Of  known  or  apparent  danger.     See  Master  and  Servant,  5, 
Negligence  unknown  to  servant.    See  Master  and  Servant,  S. 
Knowledge  of  defects  or  dangers.     See  Master  and  Servant,  9. 

Attachment. 

Subsequent  to  bond  for  title.     See  Contract,  3, 

Baggage. 

Liability  for  loss  of.     See  Carriers  of  Passengers,  11-13, 

BaUots. 

Not  signed  by  judge.    See  Elections,  1,  2, 
Effect  of  rejection  of.    See  Elections,  3. 

Bank. 

Deposit  of  public  funds  in.    See  Indemnity  Bond,  1, 

Bankniptoy. 

Discharge  of  husband  in.     See  Wife^s  Separate  Property,  3, 

1.  Sections  14  and   17  of  the  Bankruptcy  Act,  as  amended  by  the  Act  of 

February  5,  1003,  construed  and  held  to  be  harmonious.  The  former 
section  refers  only  to  representations  which  will  prevent  a  judgment 
of  discharge.  The  latter  does  not  require  that  the  false  representations 
which  will  prevent  the  judgment  of  discharge  from  operating  to  re- 
lease the  deot  must  be  in  writing.  Katzenatein  v.  Reid,  Murdoch  d 
Co.,  106. 

2.  By  proof  of  his  claim  in  the  bankrupt  court  and  receiving  dividends,  a 

creditor  is  not  precluded  from  suing  for  any  balance  that  might  be 
due  if  his  debt  is  of  the  character  mentioned  in  section  17  of  said 
Act.    Id, 

Benefit  Booiety. 

1.  The  authority  of  an  agent  is  to  be  determined  by  the  actual  power  and 

authority  conferred  upon  him,  and  not  by  the  name  which  may  be 
given  him,  nor  by  the  restrictions  contained  in  the  regulationM  of  the 
order,  if  these  regulations  are  contrary  to  the  actual  power  conferred. 
The  application  for  a  benefit  certificate,  the  certificate  itself,  and  the 
constitution  and  by-laws  of  appellant  provided  that  no  liability  should 
begin  on  the  certificate  until  delivered  to  the  member  in  person  and 
while  in  good  health.  The  secretary  of  the  local  camp  was  the  agent 
of  the  appellant  and  the  delivery  of  the  certificate  was  entrusted  to 
his  discretion.  With  a  knowledge  of  the  facts,  he  delivered  the  cer- 
tificate to  the  beneficiary  contrary  to  said  regulations.  Held,  the 
appellant  was  bound  by  his  acts.  Sovereign  Camp,  W.  of  W.  v.  Car- 
rington,  29. 

2.  It  was  competent  for  plaintiff  to  prove  that  the  same  agent  had  delivered 

other  benefit  certificates  to  other  persons  than  the  member  named  therein, 
contrary  to  the  regulations  of  the  order,  as  a  circumstance  tending  to 
show  that  said  regulations  were  not  binding.     Id, 

3.  The  benefit  certificate  sued  on  provided  "that  the  payment   of  the  cer- 

tificate will  be  based  upon  one  assessment  on  tlie  entire  beneficiary 
membership."  Evidence  of  the  amount  of  one  assessment  was  material 
to  show  that  one  assessment  would  raise  the  amount  called  for  by 
the  policy.    Id. 
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4.  The  appellant  being  a  mutual  benefit  organization,  doing  business  throu^ 
local  camps,  is  not  included  in  the  penalty  imposed  by  article  3071 
of  the  Revised  Statutes.    Id. 

Bill  of  Szceptions. 

1.  A  bill  of  exception  to  the  admission  of  testimony  should  make  it  satis- 

factorily appear  that  the  testimony  was  improper  when  taken  in  con- 
nection with  the  entire  testimony  of  the  witness.  Qalveston,  H.  d  8. 
A.  Ry.  Co.  V.  Paachall,  358. 

2.  Where  a  bill  of  exception  to  the  exclusion  of  testimony  fails  to  show  what 

the  testimony  would  have  been,  an  assignment  based  thereon  can  not 
be  considered.    City  of  Houston  v.  Potter,  381. 

BUI  of  Lading. 

Constructive  delivery  of  property.     See  Negotiable  Instrument,  1. 

Bond. 

Executor  relieved  from  giving.     See  Administration,  1,  2. 
Necessary  to  jurisdiction  on  appeal.     See  Appeal  Bond,  1. 
Variance  in  name  of  corporation.     See  Appeal  Bond,  2. 
Misdescribing  amount  of  judgment.     See  Appeal  Bond,  3. 
Consideration  paid  for.     See  Corporation,  2. 
To  secure  deposit  of  public  money.     See  Indemnity  Bond,  i. 
Pledged  as  collateral  security.     See  RailuHiys,  5,  7. 

Bond  for  Title. 

Subsequent  attaching  creditor.     See  Contract,  S. 
1.  In  a  suit  upon  a  bond  for  title,  where  the  entire  amount  of  the  purchase 
money  was  paid  at  the  time  the  bond  was  executed,  and  the  purchaser 
never  had  possession  of  the  land,   he  is  entitled  to  l^al   interest  on 
the  money  paid  from  the  date  of  the  bond.    Lewis  v.  wUliams,  464. 

BonndarieB. 

Findings  held  conclusive.    See  Findings  hy  Court,  1, 

Briefs. 

Assignments  not  presented  by.     See  Practice  on  Appeal,  1,  2,  4« 

1.  Where   appellant   groups   together   a  number  of  assignments   raising  as 

many  distinct  questions  of  law,  involving  the  whole  case  and  neces- 
sitating an  examination  of  the  entire  record,  the  Appellate  Court  will 
not  consider  the  questions  so  raised  in  violation  of  the  rules.  Evans 
V.  Jackson,  277. 

2.  Where  assignments  of  error  are  not  accompanied  by  a  statement  from  the 

record  of  the  facts  bearing  upon  the  propositions,  nor  by  any  reference 
to  the  preliminary  statement  in  the  brief  for  such  facts,  the  Appellate 
Court  is  not  required  to  consider  such  assignments.  Peach  B.  Lumb. 
Co.  V.  Ayers,  334. 

Broker. 

Right  to  commissions  on  sales.    See  Agency,  9. 

Bnrden  of  Proof. 

Of  local  prejudice  against  parties.    See  Change  of  Venue,  2» 
As  to  land  excepted  from  deed.     See  Deeds,  1. 
Of  contributory  negligence.     See  Instructions  to  Juries,  6, 
As  to  time  of  service  of  citation.     See  Lis  Pendens,  3. 
Of  compliance  with  contract.     See  Quantum  Meruit,  2» 
Of  reasonableness  of  rule.     See  Telegraph,  5. 

Called  Session. 

Act  passed  at.     See  Constitutional  Law,  -J. 
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CanoeUatlon. 

Of  lease  of  school  land.     See  Bchool  Land,  5-7. 

Carriers  of  Freight 

Liability  for  lost  baggage.     See  Carriers  of  Passengers,  11-lS. 
Injury  to  live  stock.    Sm  Damages,  9. 

1.  A  railroad  companv  which  contracted  with  a  shipper  to  accept  and  ship 

freight  at  the  shipper*B  weights,  but  with  an  agreement  by  the  latter 
giving  a  right  to  inspect  his  books  and  records  to  verify  same,  and  to 
pay  any  claims  thereby  discovered  for  freight  lost  by  underbilling, 
could  recover  same,  though  the  freight  had  been  billed  at  rates  known 
at  the  time  to  its  agent  to  be  based  on  under  weight;  such  billing  did 
not  constitute  an  account  stated  between  the  parties  which  would  de- 
prive the  carrier  of  remedy  upon  its  contract.  Belton  Oil  Co,  v.  Oulf, 
C.  d  8,  F.  Ry,  Co,,  374. 

2.  A  carrier  of  freight  has  the  right  by  the  contract  of  shipment  to  limit  its 

liability  to  its  own  line  of  road,  and  it  was  error  to  sustain  an  excep- 
tion to  an  answer  setting  up  such  contract.  Texas  d  P.  Ry,  Co.  v, 
Amett,  403. 

3.  In  the  absence  of  any  law  or  regulation  prescribing  the  manner  in  which 

freight  is  to  be  transferred  between  connecting  carriers,  this  should 
be  left  to  the  carriers  themselves,  providing  no  unreasonable  method 
of  transfer  be  adopted.    Tewas  d  P.  Ry.  Co.  v.  Scott  d  Robertson^  163. 

4.  The  purchaser  of  cattle  to  be  delivered  f.  o.  b.  cars  at  a  station  in  Texas 

for  transportation  to  destination  in  the  Indian  Territory,  where  he 
was  to  pay  for  only  such  as  were  there  turned  out  of  the  cars,  could 
upon  receiving  and  paying  for  them  maintain  suit  against  the  railway 
companies  uniting  to  complete  such  transportation,  for  damages  caused 
by  negligent  delay  in  transit,  though  the  contracts  for  shipment  were 
between  the  seller  and  railway  company  only,  he  being  the  owner 
as  soon  as  loaded  and  the  shipment  being  for  his  benefit,  though  he 
was  not  named  in  the  contract.  International  d  Q.  N.  R.  Co.  v.  Jones, 
327. 

0.  The  purchaser  of  cattle  shipped  him  by  the  seller,  though  in  his  contract 

calves  with  the  cows  were  not  separately  counted  in  estimating  the 
contract  price,  which  was  by  the  head,  could  recover  for  injury  to 
or  death  of  the  calves  by  negligence  of  the  railway,  which  had  no  in- 
terest in  the  question  of  what  they  had  cost  him;  the  fact  that  some 
calves  died  in  transit  and  not  after  arrival,  and  that  the  purchaser 
was  to  pay  for  those  only  delivered  at  destination,  was  immaterial, 
where  the  cows  only  were  counted  in  the  sale.     Id. 

6.  A  petition  seeking  recovery  from  three  connecting  lines  of  railroad  for 

damages  caused  to  a  through  shipment  of  cattle  was  not  subject  to 
demurrer  for  failing  to  show  how  much  of  the  total  damage  claimed 
was  due  to  the  negligence  of  each  road  respectively.     Id. 

7.  Plaintiff  shipped  his  trunk  by  express  from  C.  to  8.    After  a  reasonable 

time  he  demanded  his  trunk  of  the  express  company  at  its  destination. 
The  trunk  could  not  then  be  found,  but  was  afterwards  found  and 
tendered  to  plaintiff.  He  refused  to  accept  it  because  of  the  delay, 
and  sued  for  value  of  trunk  and  contents.  Held,  the  proper  measure 
of  damage  was  compensation  for  the  damage  occasioned  by  the  delay 
in  delivery,  and  not  the  value  of  the  trunk  and  contents.  Wells,  Fargo 
d  Co.  V.  Hanson,  174. 

Carriers  of  Passengers. 

Wrongful  ejection  from  train.    See  Damages,  15. 
Alighting  from  moving  train.    See  Negligence,  9. 
Standing  on  platform  of  car.     See  Negligence,  22. 
Contract  to  transport  in  Pullman  car.    See  Sleeping  Cars,  1. 

1.  One  entering  a  train  to  take  passage,  in  good  faith,  though  on  a  ticket 

not  entitling  him  thereto,  does  not  become  a  trespasser,  and  is  entitled 
to  be  treated  as  a  passenger  until,  being  informed  that  the  ticket  is 
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not  good,  he  refuses  to  pay  fare.  Charges  considered  and  held  properly 
to  submit  these  issues.     Oulf,  C.  d  8.  F,  Ry.  Co,  v.  Bunn,  503. 

2.  Plaintiff,  being  informed  that  his  ticket  was  not  good  for  transportation, 
said  that  he  had  no  money,  and  was  ordered  to  leave  the  train;  he 
then  said  he  could  get  the  money  but  was  told  to  get  off,  and  did  so; 
he  had  a  friend  on  the  train  who  would  have  loaned  him  the  money. 
Held,  that  this  testimony  was  sufficient  to  justify  the  submission  to 
the  jury  of  the  question  whether  he  offered  to  pay  fare.    Id. 

8.  Plaintiff,  being  required,  for  nonpayment  of  fare,  to  leave  the  train, 
which  had  stopped  at  a  water  tank  and  not  for  the  purpose  of  ejecting 
him,  having  got  off,  told  the  conductor  he  would  get  the  money  on  the 
train,  if  allowed  to  reenter  the  car,  which  was  true,  and  was  refused 
permission  to  reenter.  Held,  that  he  should  have  been  allowed  to  do 
so,  the  case  differing  from  that  of  one  on  whose  failure  to  pay  the 
train  has  been  stopped  for  the  purpose  of  putting  him  off.    Id, 

4.  It  is  the  duty  of  a  carrier  of  passengers  to  exercise  the  highest  degree  of 

care  for  the  passenger's  safety.  A  charge  that,  it  was  the  duty  of  the 
carrier  ^'to  exercise  that  high  degree  of  care  for  the  reasonable  per- 
sonal safety  of  passengers  on  its  cars,  which  a  very  prudent  and  com- 
petent person  would  use  under  the  same  or  like  circumstances/'  was 
misleadmg.     Moore  v.  Northern  Tew.  Trac.  Co,,  683. 

5.  Plaintiff  was  on  a  freight  train  in  charge  of  hogs  and  chickens  and  was 

injured  while  the  train  was  switching  at  a  station;  in  the  contract  of 
carriage  it  was  stipulated  that  plaintiff  "w^ould  get  on  and  be  on  no 
freight  train  or  other  car  while  switching  was  being  done  at  stations." 
Held,  it  was  a  question  of  fact  for  the  jury  to  determine  under  all  the 
circumstances  whether  or  not  the  defendant  should  have  been  held  to 
that  high  degree  of  care  required  of  carriers  of  passengers,  and  it  was 
reversible  error  for  the  court  to  single  out  and  twice  submit  to  the 
jury  as  a  circumstance  for  their  consideration  the  duty  of  ap|>ellant 
to  use  the  utmost  care  to  discover  the  presence  of  the  plaintiff  in  the 
car  in  time  to  avoid  injuring  him.  Ft.  Worth  d  D.  C.  Ry.  Co.  v. 
Hardin,  19. 
0.  A  traveler  does  not  always  cease  to  be  a  passenger  when  he  ceases  to 
ride;  his  right  as  a  passenger  depends  upon  whether  or  not  the  relation 
of  carrier  and  passenger  has  entirely  ceased.     Id. 

7.  Evidence,  in  case  of  a  passenger  remaining  asleep  on  the  arrival  of  train 

at  terminus  and  claimed  to  have  been  mistreated  by  a  brakeman  in 
waking  and  putting  him  off  car,  considered  and  held  to  support  a  ver- 
dict for  defendant,  on  the  ground  that  the  relation  of  carrier  had  ended 
and  that  no  unreasonable  force  was  used.  Kaaae  v.  Oulf,  C.  d  8.  F. 
Ry.  Co.,  370. 

8.  Where  the  purchaser  of  a  round-trip  ticket  from  S.  to  O.  attempted  to 

return  on  the  same  from  G.  to  S.  after  the  return  portion  of  saia  ticket 
had  expired  by  limitation,  the  conductor  of  the  train  had  the  right 
to  eject  such  passenger  at  V.,  an  intermediate  station,  upon  the  refusal 
of  said  passenger  to  pay  the  regiilar  fare  for  the  entire  distance  from 
G.  to  S.,  and  this,  although  said  passenger  after  being  ejected  at  V.. 
reboarded  the  train  at  V.  and  offered  to  pay  fare  from  V.  to  S.  The 
good  faith  of  such  passenger  in  believing  he  had  a  right  to  ride  on 
said  ticket  from  G.  to  S.  was  immaterial.  Oulf,  C.  d  8.  F,  Ry.  Co.  i?. 
Riney,  398. 
0.  Plaintiff  was  injured  while  riding  on  one  of  defendant's  engines;  he  w^as 
traveling  on  a  stock  drover's  pass;  defendant  pleaded  the  stipulations 
of  the  pass  to  the  effect  that  plaintiff  would  remain  in  the  caboose 
w^hile  the  train  was  in  motion,  and  that  a  failure  to  do  so  would  be 
prima  facie  evidence  of  negligence  in  case  of  injury;  plaintiff  pleaded 
in  reply  that  the  defendant  through  its  conductor,  who  was  authorized 
to- do  so,  had  waived  this  provision  of  the  pass.  Under  this  state  of 
the  pleading  testimony  was  properly  admitted  to  the  effect  that  it  was 
habitual  and  customary  for  shippers  of  stock  to  ride  upon  defendant's 
engines  while  so  engaged,  and  this  evidence  was  admissible,  notwith- 
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standing  the  withdrawal  of  the  allegation  aa  to  the  abrogation  of  8aid 
provision.     Missouri,  K,  d  T.  Ry.  Co,  v.  Avis,  72. 

10.  The  court  did  not  err  in  charging  the  jury  that  the  contract  by  which 

plaintiff  agreed  to  ride  in  the  caboose  was  a  valid  contract,  but  that 
if  he  was  acting  as  a  reasonably  prudent  person  in  riding  on  the  engine 
at  the  time  he  was  injured  he  would  be  entitled  to  recover.  By  the 
terms  of  the  contract  riding  on  the  engine  only  made  a  prima  facie 
case  of  negligence.    Id. 

11.  In  a  suit  for  the  value  of  the  contents  of  a  trunk  alleged  to  have  been 

lost  by  defendant,  the  plaintiff  having  testified  as  to  the  contents  and 
value  of  the  trunk,  it  was  error  to  refuse  to  permit  an  agent  of  the 
defendant  who  had  seen  the  contents  of  said  trunk  to  testify  as  to  the 
contents,  its  quality  and  value.    Texas  d  P.  Ry.  Co,  v.  Weatherhy,  410. 

12.  In  a  suit  for  the  value  of  the  contents  of  a  lost  trunk  the  pleading  of 

the  plaintiff  should  give  an   itemized  statement  of  the  contents.     Id. 

13.  Where  a  passenger's  baggage  is  in  fact  received  by  the  carrier,  and  a 

failure  to  secure  checks  for  the  same  is  caused  by  the  carrier,  the  car- 
rier is  liable  in  case  of  loss.    Id, 

Cattle  Shipment. 

Suit  for  damages  by  purchaser.     See  Carriers  of  Freight,  4,  5. 

Certliicate. 

Of  acknowledgment  of  deed.     See  Acknoicledgment,  1-4, 

Certified  Question. 

1.  A  ruling  of  the  Court  of  Civil  Appeals  will  not  be  certified  to  the  Su- 
preme Court  because  it  conflicts  with  that  in  another  Court  of  Civil 
Appeals,  where  such  ruling  alleged  to  be  in  conflict  was  reversed  by 
the  Supreme  Court  on  writ  of  error.    Citizens*  Ry,  Co,  v.  Robertson,  324. 

Certiorari. 

Plea  not  waived  by.  See  Plea  of  Privilege,  3, 
1.  By  motion  for  certiorari  appellants  ask  that  the  clerk  of  the  District 
Court  be  required  to  send  up  certified  copies  of  certain  deeds  in  ap- 
pellee's chain  of  title.  This  can  not  be  done,  as  to  do  so  would  be  to 
amend  or  correct  the  statement  of  facts  agreed  to  by  the  parties  and 
approved  by  the  court.     Williams  v.   Young,  212. 

Challenges. 

Where  defendants  are  antagonistic.     See  Jury,  1, 

Change  of  Venne. 

1.  In  an  action  between  conflicting  claimants  of  the  right  to  purchase  a  tract 

of  school  land  from  the  State,  a  showing,  in  support  of  an  application 
for  change  of  venue,  that  there  existed  in  the  county  so  general  a  belief 
that  the  applicant  was  applying  for  its  purchase  in  collusion  with  and 
to  acquire  the  land  for  certain  persons  not  parties  to  the  suit,  and 
so  great  a  prejudice  against  such  persons,  that  he  could  not  obtain  a 
fair  trial,  was  sufficient,  under  the  third  subdivision  of  article  1271, 
Revised  Statutes,  to  authorize  the  change  of  venue,  a  prejudice  against 
the  party's  case  or  title  being  as  effective  as  against  him  personally. 
Trimble  v,  Borroughs,  654. 

2.  The  burden  is  on  the  applicant  for  a  change  of  venue  to  prove  the  facts 

entitling  him  thereto.     Id. 

Charge  of  Conrt. 

See,  generally,  Instructions  to  Juries,  i-27. 
Chattel  Mortgage. 

Trespass  by  removal  of  property.    See  Plea  of  Privilege,  2. 
1.  The  registration  of  a  chattel  mortgage  executed  by  a  married  woman  is 
not  constructive  notice  of  the  existence  of  the  mortgage.     Sweeney  v. 
Taylor  Bros.,  366. 


656  Indbx. 

ChUd. 

Capacity  to  appreciate  danger.     See  Evidence,  10. 

Citation. 

Suit  not  pending  till  service.     See  Lis  Pendens,  1-5. 
On  cross  action  by  defendant.     See  Judgment,  \, 
Motion  to  quash.    See  Jurisdiction,  I. 
Of  nonresident  defendant.     See  Service  of  Process,  1. 

1.  In  a  suit  for  taxes  against  "unknown  heirs/'  they  being  also  in  fact  the 

"unknown  owners"  of  the  land  in  controversy,  the  citation  was  pub- 
lished for  three  weeks  as  provided  by  the  delinquent  tax  act  of  1897 
(Rev.  Stats.,  art.  5232o),  instead  of  eight  weeks,  as  provided  by  art. 
1236,  Rev.  Stats.,  in  suits  against  unknown  heirs  generally.  Held,  by 
a  majority  of  the  court,  that  the  citation  should  have  be«n  publishMl 
for  eight  weeks.     Williams  <?.  Young,  212. 

2.  By  the  expression  "a  brief  statement  of  the  cause  of  action,"  as  used  in 

the  statute  concerning  citation  by  publication,  is  meant,  the  substance 
of  the  cause  of  action  as  stated  in  the  petition,  but  briefly  stated,  in- 
stead of  "fully  and  clearly  stated,"  as  is  required  in  the  petition.  Cita- 
tion considered,  and  held  insufficient.  Humphrey  v,  Beaumont  Irrig, 
Co.,  308. 

Citiei. 

Election  of  officers.     See  Constitutional  Law,  2. 

Validating  defective  incorporation.     See  Constitutional  Law,  ^,  5. 

Judge  interested  as  taxpayer.     See  Disqualification  of  Judge,  i. 

Election  for  incorporating.     See  Municipal  Corporation,  1-4. 

Acts  of  de  facto  officers.  See  Taxation,  1. 
!•  Plaintiff  sued  the  city  of  Galveston  to  recover  damages  for  the  loss  of  a 
leg  caused  by  a  defective  bridge  over  a  gutter  in  said  city.  The  charter 
of  the  city  contained  a  provision  exempting  the  city  from  all  liability 
for  injuries  caused  as  alleged  by  plaintiflT.  Held,  a  demurrer  to  the 
petition  was  properly  sustained.  Williams  v.  City  of  Galveston,  63. 
2.  On  July  11,  1899,  an  election  was  held  by  the  people  of  the  city  of  Hous- 
ton to  determine  whether  or  not  bonds  should  be  issued  by  said  city 
for  the  construction  of  a  sewerage  system,  and  resulted  in  favor  of  the 
issuance  of  the  bonds.  On  September  7,  1899,  the  city  entered  into  a 
contract  with  the  plaintiff  for  the  supervision  by  him  of  the  construc- 
tion of  said  sewerage  system.  The  legality  of  said  election  was  after- 
wards questioned,  and  another  election  ordered,  for  the  same  purpose, 
and  held  on  November  9,  1899,  which  also  resulted  in  favor  of  the  is- 
suance of  the  bonds.  On  January  29,  1900,  the  city  council  entered  an 
order  on  their  minutes  reciting  that  the  contract  had  been  entered 
into  with  plaintiff,  that  the  date  of  the  election  had  been  changed  to 
November  9,  1899,  and  authorized  the  mayor  to  change  said  contract 
so  as  to  state  the  latter  date,  which  was  accordingly  done  on  February 
3,  1900.  The  bonds  were  issued  under  the  last  election,  and  $100,000 
of  the  proceeds  of  their  sale  was  in  the  city  treasury  at  the  time  of 
the  change  in  the  contract.  Held,  that  such  action  of  the  city  council 
was  not  an  attempted  ratification  of  a  void  contract,  but  in  effect  a 
new  contract,  and  was  in  compliance  with  the  provisions  of  article  11, 
sections  5  and  7  of  the  Constitution,  and  that  the  purpose  for  which 
said  bonds  were  issued  included  the  compensation  due  plaintiff.  City 
of  Houston  t?.  Potter,  381. 
8.  Plaintiff's  compensation  having  been  provided  for  as  required  by  the  Con- 
stitution, he  could  not  be  deprived  of  his  right  to  the  fund  by  the  use 
of  the  same  in  the  payment  of  indebtedness  subsequently  contracted 
by  the  city,  nor  for  the  payment  of  debts  not  properly  chargeable 
thereto.  Id, 
4.  The  charter  of  the  city  provided  for  the  appointment  of  a  "Board  of 
Public  Works"  and  defined  their  duties  as  follows:  "They  shall  ex- 
amine and  pass  upon  all  plans  and  specifications  relating  to  such  im- 
provementa,  and  on  the  bids  for  the  work  embraced  therein    •    •    #    and 
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after  the  oonclusion  of  any  such  work  shall  examine  uid  report  whether 
the  same  has  been  completed  according  to  contract,  and  no  plans  or 
specifications  for  any  such  work  shall  be  adopted,  bids  accepted,  con- 
tract awarded  or  work  accepted  for  anv  such  improvements  until  the 
report  of  said  board  in  reference  to  said  matters  shall  have  been  re- 
ceived by  the  council."  Held,  the  duties  of  said  board  did  not  include 
the  passing  upon  a  contract  for  the  supervision  of  the  work,  such  a» 
the  one  sued  on;  and  this,  although  said  charter  required  all  'matters 
pertaining  to  public  improvements''  to  be  referred  to  said  board.     Id. 

6.  A  city  charter  reauired  that  all  works  of  improvements  and  public  works 
for  said  city,  the  cost  of  which  shall  exceed  $500,  shall  be  let  out  to 
the  lowest  bidder.  Held,  not  intended  to  refer  to  a  contract  for  the 
supervision  of  a  work  of  public  improvement.     Id, 

6.  A  vote  of  the  majority  of  the  whole  council  of  the  city  of  Austin  being 
required,  by  section  13  of  its  charter,  for  the  adoption  of  an  ordinance 
increasing  the  city  revenues,  the  mayor  being  the  presiding  officer  and 
entitled  to  vote  only  in  case  of  a  tie,  and  a  vacancy  cau^  bv  death 
existing  in  the  board  of  aldermen  leaving  thirteen  instead  of  fourteen 
provid^  for,  a  vote  increasing  the  tax  levy,  passed  by  seven  out  of 
twelve  aldermen  present,  the  mayor  not  voting,  was  adopted  by  a 
majority  of  the  whole  council  within  the  meaning  of  the  charter.  Ifalle 
V.  City  of  Austin,  4M. 

Converiion. 

Suit  for  by  mortgagee.    See  Mortgage,  2, 

Collateral  Attack. 

For  want  of  authority  in  executor.    See  AdminietratUm,  t. 

Collateral  Security. 

Pledge  of  bonds.    See  Railuxiye,  5-7. 

CommlMloni. 

As  consideration  for  agents'  promise.     See  Agency,  7,  8. 
For  negotiating  sale  of  land.    See  Agency,  9, 

Commisfloner  of  General  Lamd  Offloe. 

Acquiescence  in  resurvey  of  land.    See  Estoppel,  i. 

Commimity  Property. 

Conveyance  by  wife.    See  Busband  and  Wife,  1. 
Conveyance  by  husband.    See  Husband  and  Wife,  2. 
Pledge  of  by  husband.     See  Married  Woman,  1,  2, 

Compromlte. 

Promise  of  emplojmient.     See  Fraud,  3. 

1.  Where-a  previous  compromise  or  settlement  includes  the  matter  made  the 

basis  of  an  action  it  is  a  bar  to  such  action.  Western  C,  P,  d  Organ 
Co,  V.  Griffin,  76. 

2.  Cattle  being  shipped  by  a  seller  for  delivery  to  one  purchasing  f.  o.  b.  at 

Soint  of  shipment,  but  who  was  to  pay  only  for  those  delivered  at 
estination,  the  seller  with  whom  the  carriers  had  contracted  in  ship- 
Sing  them  sued  for  damages  by  loss  of  cattle  dying  in  transit  and  not 
elivered  or  paid  for,  and  the  buyer  for  damages  to  those  delivered. 
Held,  that  a  compromise  of  his  suit  by  the  seller,  while  both  actions 
were  pending,  though  it  purported  to  satisfy  all  damages  and  suits 
arising  out  of  the  shipment  did  not  affect  the  right  of  the  buyer  to 
recover  in  his  action.     International  d  O.  N.  R,  Co,  v,  Jones,  327. 

CondniioiL  of  Fact. 

1.  The  evidence  as  disclosed  by  the  statement  of  facts  considered,  and  held 
not  to  support  a  finding  of  fact  by  the  trial  court.     Western  C,  P,  d 
Organ  Co,  v.  Griffin,  76. 
Vol.  XLI.  CivU— 42. 
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Condnctor. 

Authority  to  employ  surgeon.     See  Agency,  4,  5* 

Conflrmation. 

1.  The  Act  of  February  10,  1852,  confirming  grants  of  land  made  by  the 
Mexican  Government  before  annexation  of  the  territory  and  providing 
for  resurvey  and  return  of  field  notes  thereof  by  the  claimants,  and 
issuance  of  patent  thereon,  does  not  constitute  an  agreement  by  the 
State  with  the  owners  that  they  should  be  entitled  to  all  the  land  em- 
braced in  such  resurvey.    Sullivan  v.  State,  89. 

Conflicting  Deoisions. 

As  ground  for  certifying  ruling.     See  Certified  Question,  1. 

Connecting  Lines. 

Liability  for  damage  to  freight.    See  Carriers  of  Freight,  2,  S,  6. 

Consideration. 

For  personal  promise  of  agent.    See  Agency,  7,  8, 

Constitution  Cited. 

Article  3,  section  35.    Title  of  act.    State  v.  Larhin,  260. 

Article  5,  section  11.     Disqualification  of  judge.     Nalle  v.  City  of  Auatin, 

428. 
Article  6,  section  2.     Elections.     Arnold  v.  Anderson,  614. 
Article   11,  sections  5,  7.     Cities  contracting  debts.     City  of  Houston  v. 
Potter,  388,  392. 

Constitutional  Law. 

Creation  of  debt  by  city.     See  Cities,  2, 

1.  Section  11,  ch.  4,  of  the  Act  of  the  27th  Leg.,  Ist  Called  Session,  as  ap- 

plied in  this  case,  authorizing  suit  by  the  State  to  recover  lands  claimed 
under  Mexican  grants  which  did  not  embrace  them  in  their  boundaries 
as  originally  surveyed  and  granted  and  to  identify  the  boundaries  of 
such  grants  where  the  evidence  on  file  in  the  General  Land  Office  does 
not  sufficiently  identify  them,  neither  impairs  the  obligations  of  the 
State's  contract  as  evidenced  by  the  Act  of  February  10,  1852,  for 
confirmation  of  such  titles,  nor  deprives  the  claimants  of  their  property 
without  due  process  of  law,  nor  denies  them  the  equal  protection  of 
the  law.     Sullivan  v.  State,  90. 

2.  Article   397   of   the   Revised   Statutes  of   1895   was  amended   by   an   Act 

entitled  **An  Act  to  amend  article  397,  chapter  2,  title  18,  of  the  Re- 
vised Civil  Statutes  of  the  State  of  Texas,  relating  to  cities  and  towns 
and  the  election  of  its  officers."  The  amendment  relates  to  the  same 
subject  matter  as  the  original  article,  and  provides,  in  addition,  that 
such  towns  and  cities  as  contain  over  200  and  less  than  i»,000  inhalh- 
itants,  and  which  have  been  incorporated  under  special  Act  of  the  Leg- 
islature, and  whose  offices  have  been  vacated  for  ten  years  shall  not 
again  elect  officers.  Held,  that  the  amendment  is  within  the  subject 
matter  of  the  original  article  and  germane  thereto.  If  the  title  of  an 
Act  fairly  gives  reasonable  notice  of  the  subject  matter  of  the  statute 
it  meets  the  requirements  of  the  Constitution.     State  v.  Larkin,  253. 

3.  The  repeal  of  a  statute  on  a  given  subject  is  properly  connected  with  the 

subject  matter  of  a  new  statute  on  the  same  subject,  and  the  repealing 
clause  is  valid,  although  the  title  is  silent  on  that  subject.     Id. 

4.  The  courts  will  not  go  into  an  investigation  to  determine  whether  as  a 

matter  of  fact  the  Legislature  in  enacting  a  law  failed  to  observe 
some  rule  of  procedure  prescribed  by  the  Constitution.     Id. 

5.  While  the  Legislature  could   not  under  the   Constitution  by  special  Act 

create  a  municipal  corporation,  it  has  the  power  by  special  Act  to 
pass  a  curative  statute  validating  the  defective  incorporation  of  a  city 
already  in  existence.     Id. 
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Conttmotloii. 

Ascertaining  minds  of  parties.     See  Contracts,  1,  2. 

Contempt. 

1.  In  proceedings  for  contempt  in  failing  to  obey  an  order  of  court,  the 

respondent  may  question  the  order  of  court,  which  he  is  charged  with 
refusing  to  obey,  only  insofar  as  he  can  show  it  to  be  absolutely  void, 
and  can  not  be  heard  to  say  that  it  is  erroneous,  however  flagrant  it 
may  appear  to  be.    Lytle  v.  Oalvcston,  H.  d  8.  A.  Ry,  Co.,  112. 

2.  In   this    class   of   cases   the   term    ^'jurisdiction"   does   not   mean   simple 

jurisdiction  of  the  particular  case  occupying  the  attention  of  the  court, 
but  jurisdiction  of  the  class  of  cases  to  which  the  particular  case  be- 
longs.    Id. 

3.  The  court  has  jurisdiction  of  agent  of  party  to  the  suit,  though  himself 

not  a  party,  and  may  punish  for  violation  of  its  order.    Id. 

Contlnnanoe. 

1.  The  burden  rests  upon  the  party  making  application  for  continuance  to 

show  affirmatively  that  all  possible  diligence  was  used  to  secure  nec- 
essary testimony.  Application  considered,  and  held  insufficient  in 
this  respect.     Chicago,  R.  I,  d  O.  Ry.  Co.  v.  Calvert,  236. 

2.  The  court  properly  overruled  an  application  by  defendant  for  continuance 

on  the  ground  of  surprise  caused  by  certain  pleading  filed  by  the  plain- 
tiff on  the  day  of  trial,  when  the  plaintiff  admitted  the  truth  of  one 
of  the  facts  which  it  was  claimed  absent  testimony  was  necessary  to 
establish,  and  withdrew  the  allegation  which  it  was  alleged  caused 
surprise,  said  allegation  being  that  the  rule  of  the  defendant  forbidding 
passengers  from  riding  on  the  engine  was  habitually  violated  and 
thereby  abrogated.     Missouri,  K.  d  T.  Ry.  Co.  v.  Avis,  72. 

Contract. 

Personal  promise  of  agent.     See  Agency,  7,  8. 

Letting  to  lowest  bidder.     See  Cities,  5. 

For  irrigation  of  land.    See  Damages,  1. 

Compelled  by  financial  difficulties.     See  Duress,  1. 

Showing  mistake  in  writing.     See  Ijandlord  and  Tenant,  1, 

To  keep  premises  in  repair.     See  Limitation,  1. 

To  give  notice  of  claim.     See  Notice  of  Claim,  J. 

By  corporation  through  agent.     See  Pleading,  5. 

Where  no  time  is  stipulated.     See  Question  of  Fact,  1. 

Failure  to  comply  with.     See  Rale,  1. 

For  berth  in  Pullman  car.    See  Sleeping  Cars,  J. 

To  answer  for  the  default  of  another.     See  Statute  of  Frauds,  1, 

For  sale  of  land.     See  Statute  of  Frauds,  2. 

To  devise  property.     See  Statute  of  Frauds,  5. 

Action  in  county  where  made.     See  Venue,  2. 

1.  As  a  general  rule,  in  the  construction  of  a  contract  the  ordinary  use  of  its 

terms  is  to  be  applied.  But  this  is  not  universally  so.  The  dominant 
purpose  is  to  ascertain  what  was  in  the  minds  of  the  parties  to  the 
contract  at  the  time  it  was  made.  Unless  the  parties  to  a  contract 
assent  to  the  same  thing  in  the  same  sense  it  is  no  contract.  In  ascer-^ 
taining  the  meaning  of  the  terms  used,  the  situation  of  the  parties  and 
of  the  subject  matter  at  the  time,  and  the  acts  and  declarations  of  the 
parties,  may  be  looked  to.  A  party  to  a  contract  will  be  held  to  that 
meaning  which  he  knew  the  other  party  supposed  the  words  to  bear. 
San  Jacinto  Oil  Co.  v.  Ft.  Worth  L.  d  P.  Co.,  293. 

2.  In  a  contract  to  furnish  oil,  it  was  provided  that  the  contract  should  not 

be  voidable  except  (among  other  reasons)  "by  failure  of  oil  wells." 
Facts  and  circumstances  considered,  and  said  expression  held  to  mean 
a  failure  of  the  wells,  then  owned  by  the  oil  company,  to  flow  by  nat- 
ural pressure,  as  they  were  doing  when  the  contract  was  made.     Id. 

3.  A  contract  in  writing  to  sell  land  upon  stipulated  terms  is  in  the  nature 

of  a  bond  for  title,  and  the  vendee  in  such  contract  has  a  right  to  the 
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land  superior  to  a  subsequent  attaching  creditor  of  the  vendor.    Haynie 
Merck.  Co.  v.  Miller,  79. 

Oontrlhntory  Hegligence. 

Passenger  riding  on  engine.    See  Carriers  of  Passengers,  9. 
Burden  of  Proving.     See  Instructions  to  Juries,  6. 
Ability  to  see  or  hear  train.    See  Instructions  to  Juries,  7,  8. 
Charge  improperly  refused.     See  Instructions  to  Juries,  18. 
Intoxicated  person  on  track.     See  Negligence,  2. 
Violations  of  rules  by  employe.    See  Negligence,  6. 
Riding  on  footboard  of  engine.     See  Negligence,  7. 
Alighting  from  moving  car.     See  Negligence,  9, 
Acting  in  situation  of  danger.     See  Negligence,  16-19. 
Passenger  standing  on  platform.    See  Negligence,  22, 
Run  over  by  backing  train.     See  Negligence,  25, 

Corporation. 

Act  of  unauthorized  agent.    See  Agency,  1. 

Recognition  by  laws  of  Texas.     See  Foreign  Corporation,  IS, 

Permit  to  do  business.     See  Foreign  Corporation,  4. 

Contract  by  agent.    See  Pleading,  5. 

Service  on  officer  of.  See  Service  of  Process,  2,  3. 
!•  The  fact  that  one  corporation  purchases  the  plant  and  assets  of  another 
does  not  necessarily  and  oi  itself  make  the  purchasing  corporation 
liable  for  the  debts  of  the  sold-out  corporation.  Abilene  Cot,  Oil  Co. 
V,  Anderson,  342. 
2.  The  provision  of  the  Constitution  (article  12,  section  6)  does  not  require 
that  a  corporation  issuing  bonds  shall  receive  face  value  for  the  same, 
but  that  the  amount  received  shall  bear  some  reasonable  approximation 
to  the  amount  of  the  bond.  Western  8.  d  M.  Co,  v.  United  States  d 
M,  Trust  Co.,  478. 

Costs. 

Taxation  of.  See  Tax  Sales,  S. 
1.  On  the  trial  in  the  Justice  Court  plaintiff  requested  that  judgment  be 
rendered  in  his  favor  for  an  amount  less  than  the  amount  sued  for. 
and  less  than  any  of  the  evidence  warranted.  Judgment  was  entered 
in  accordance  with  his  request.  He  thereupon  appealed  to  the  County 
Court  and  obtained  judgment  for  the  full  amount  sued  for.  Held,  on 
motion  of  defendant,  plaintiff  should  have  been  taxed  with  the  cost  of 
the  appeal  from  the  Justice  to  the  County  Court.  TecBos  d  P.  £y.  Co, 
V,  Wheeler,  639. 

Council. 

Mayor  as  member  of.    See  Cities,  6, 

Counterclaim. 

Amount  in  controversy.     See  Jurisdiction,  2. 

Counties. 

1.  A  county  is  not  liable  for  the  Hooding  of  private  property  by  reason  of 
the  defective  construction  of  its  public  roads.  Sietoersseu  v,  Harris 
County,  116. 

County  Court. 

Executor  without  bond.     See  Administration,  1,  2, 

County  Judge. 

Order  for  election.     See  Municipal  Corporation,  1,  2. 

Cross  Action. 

Judgment  without  citation.     See  Judgment,  4,  5« 
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Ovttom. 

Standing  on  footboard  of  engine.    See  NegligeMef  7. 

Samaget. 

For  failure  to  deliver  posseesion.    See  Bond  for  Title,  1, 

Interest  on  money  paid.    See  Bwid  for  Title,  i. 

For  delav  in  delivery  of  freight.     See  Carriers  of  Freight ,  7. 

On  dissolution  of  injunction.     See  Injunction,  1, 

Left  wholly  to  jury.    See  Inatructiona  to  Juries,  21. 

For  future  suffering.    See  Instructions  to  Juries,  23. 

Contract  for  notice  of  claim.     See  Notice  of  Claim,  1. 

For  expulsion  from  labor  union.    See  Labor  Unions,  S. 

In  suit  by  half  owner.     See  Part  Owner,  1, 

Setoff  although  unliquidated.     See  Setoff,  1, 

Notice  of  probability.     See  Telegraph,  3,  J^. 

Failure  to  itemize.    See  Verdict,  1. 

1.  In  a  suit  for  damages  for  breach  of  contract  for  irrigation  the  measure 

of  damage  is  the  probable  value  of  the  crop  when  matured  less  expense 
of  cultivating,  harvesting,  marketing,  etc.  Tres  Palacios  R.  d  L  Co. 
V.  Eidman,  542. 

2.  The  measure  of  damage  to  a  standing  crop  is  the  market  value  of  the 

product  less  the  expense  of  harvesting  it.  Gulf,  C.  d  8.  F.  Ry.  Co. 
V.  McMurrough,  217. 

3.  One  injured  by  the  wrongful  act  of  another  is  required  to  use  reasonable 

diligence  and  exercise  ordinarv  care  to  protect  himself  from  damage.    Id. 

4.  The  court  charged  the  jury  that  plaintiff  was  entitled  to  recover  the 

"reasonable  present  value  of  diminished  earning  power  in  the  future." 
This  was  the  correct  measure  of  damage.  Qalveston,  H.  d  8.  A.  Ry. 
Co.  V.  Paschall,  357. 
0.  To  entitle  the  defendant  company  to  recover  from  plaintiff  on  its  plea  in 
reconvention  the  damages  which  said  company  was  obliged  to  pay  to 
the  contractors  by  reason  of  its  failure  to  make  prompt  delivery  of 
the  material  to  said  contractors,  it  was  incumbent  on  the  said  company 
to  plead  and  prove  that  at  or  before  the  execution  of  the  contract  sued 
on  plaintiff  had  notice  of  the  particular  purpose  for  which  the  material 
was  intended,  and  the  probable  consequences  of  a  failure  to  make  prompt 
delivery  of  the  same.     Oorham  v.  Dallas,  C.  d  8.   W.  Ry.  Co.,  615. 

6.  Where  it  is  not  made  to  distinctly  appear  that  machinery,  which  had  been 

injured  during  transportation,  had  a  market  value  at  the  place  of 
destination,  it  was  not  reversible  error  to  permit  the  plaintiff  to  show 
on  the  question  of  damages  what  it  would  have  cost  to  repair  the  broken 
machinery,  and  a  charge  which  submitted  as  the  measure  of  damages 
the  difference  in  value  of  the  machinery,  as  distinguished  from  its 
market  value,  in  its  injured  and  uninjured  condition  at  destination 
was  not  erroneous.    Chicago,  R.  I.  d  O.  Ry.  Co.  v.  Calvert,  236. 

7.  Where  the  plaintiff  had  shipped  threshing  machinery  to  W.  for  the  pur- 

pose of  threshing  wheat,  and  had  made  contracts  to  thresh  certain 
crops  in  that  vicinity  at  a  certain  time,  of  which  facts  defendant  had 
notice  at  the  time  of  shipment,  plaintiff  was  entitled  to  recover  dam- 
ages for  the  loss  of  profits  caused  by  the  failure  of  defendant  to  comply 
with  its  contract  of  transportation.    Id. 

8.  Plaintiffs  entered  into  a  contract  with  defendants  to  bore  a  well  at  a 

stipulated  price  per  foot.  The  contract  provided  that  if  the  defendants 
should  from  any  cause  stop  plaintiffs  from  boring  at  any  depth  less 
than  the  agreed  limit,  the  money  earned  should  be  paid.  Before  reach- 
ing the  limit  the  casing  in  the  well  became  crimped,  and  plaintiffs 
arandoned  that  well  and  prepared  to  bore  in  another  place,  where  they 
were  prevented  by  defendants.  Held,  plaintiffs  were  not  entitled  under 
the  contract  to  recover  for  the  work  aone  on  the  abandoned  well.  The 
proper  measure  of  damage  would  be  the  loss  of  profits,  expense  of 
preparation,  value  of  lost  time,  etc.,  caused  by  the  breach  of  the  con- 
tract by  defendants.  Fuller  v.  Kaminsky,  649. 
0.  In  a  suit  for  damages  to  a  shipment  of  horses  it  was  not  error  to  refuse 
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to  allow  the  defendant  to  prove  by  the  plaintiff  on  cross-examination 
what  the  plaintiff  paid  for  the  horses  just  prior  to  shipment,  when  it 
WAS  undisputed  that  the  horses  had  a  market  value  at  their  destina- 
tion. Plaintiff's  damage  is  the  difference  in  market  value  of  the  horses 
in  an  injured  and  uninjured  condition  at  their  destination.  Teofos  d 
P.  Ry.  Co.  V.  Dishman,  250. 

10.  plaintiff  alleged  that  on  account  of  the  nondelivery  by  defendant  of  its 

message  it  was  forced  to  purchase  wheat  at  an  advanced  price;  and 
the  proof  was  that  no  wheat  had  in  fact  been  purchased  by  plaintiff, 
but  the  price  did  advance.  Held,  it  was  immaterial  to  plaintiff's  right 
to  recover  whether  it  did  or  did  not  buy  at  the  advanced  price.  It  was 
entitled  to  the  value  of  its  lost  bargain.  Western  U.  Tel.  Co.  v.  Thomp- 
son Milling  Co.,  223. 

11.  Even  if  the  acts  of  the  owner  or  his  agent  contributed  to  the  delay  in 

the  completion  of  the  building  this  would  not  authorize  a  finding  against 
the  owner  on  the  whole  case,  but  only  pro  tanto  for  the  delay  so  oc- 
casioned.    Neblctt  V.  McOraw  d  Brewer,  239. 

12.  Where  the  exact  extent  of  one's  damages  in  case  of  a  breach  of  a  contract 

is  incapable  or  at  least  extremely  difficult  of  computation,  and  the 
parties,  probably  with  a  view  to  that  fact,  have  agreed  upon  and  stip- 
ulated for  liquidated  damages,  the  court  will  not  be  warranted  in  treat- 
ing such  provision  as  a  penalty  rather  than  as  liquidated  damages, 
and  the  provision  will  be  enforced.     Id. 

13.  There  being  no  evidence  that  the  expense  for  medicine  was  reasonable  it 

should  not  have  been  submitted  to  the  jury.  Dallas  C.  E.  St.  Ry,  Co. 
17.  McAllister,  131. 

14.  Evidence  in  case  of  a  railway  conductor,  39  years  old,  and  earning  $150 

per  month,  who  had  received  painful  injuries  and  permanent  disable- 
ment, considered  and  held  to  support  a  recovery  of  1 18,000.  Oalvestonj 
H.  d  8.  A.  Ry.  Co.  v.  King,  434. 

15.  Evidence  considered,  in  case  of  a  passenger  wrongfully  put  off  train  at 

a  water  tank,  at  night  and  in  the  rain,  and  incurring  various  hardships 
thereby,  and  held  to  support  a  recovery  of  $600  by  plaintiff.  Oulf,  C. 
d  8.  P.  Ry.  Co.  V.  Bunn,  603. 

16.  An   instruction   authorizing  the   jury,   if   they   held   plaintiff  entitled   to 

recover,  to  find  damages  "in  any  amount  not  to  exceed  $700,"  the  limit 
claimed  in  the  petition,  was  harmless  to  defendant  where  the  verdict 
was  for  $600.     Id. 

17.  Plaintiff  was  entitled  to  recover  for  whatever  injury  the  evidence  showed 

he  sustained  through  the  nej^ligence  of  the  defendant,  and  he  was  not 
required  to  show  that  he  was  damaged  to  the  extent  alleged  in  the 
petition.     San  Antonio  d  A.  P.  Ry.  Co.  v.  Wood,  226. 

Death. 

Revocation  of  agency  by.     See  Powers,  2. 
Message  announcing.     See  Telegraphs,  1-5. 

Death  by  Wrongful  Act. 

1.  An  exception  to  plaintiff's  petition  on  the  ground  that  it  did  not  appear 
therefrom  that  defendant  was  a  common  carrier  was  properly  over- 
ruled. The  petition  charged  that  the  death  of  deceased  was  caused  by 
the  negligence  of  defendant,  and  this  was  sufficient  under  subdivision 
2  of  article  3017  of  the  Revised  Statutes.  Kirhy  Lumh.  Co.  v.  Cham- 
bers, 632. 

Dedarationt. 

Of  ancestor  after  controversy  arose.     See  Evidence,  17. 
Of  agent  after  the  act.    See  Evidence,  18,  20. 
Contemporaneous  with  acts.     See  Evidence,  19. 
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Bedioation. 

1.  Whether  or  not  land  has  been  dedicated  to  the  public  depends  upon  the 

intention  of  the  owner  as  evidenced  by  all  the  facts  and  circumstances 
surrounding  the  transaction.  Evidence  considered  and  held  sufficient 
to  support  a  finding  that  no  dedication  had  been  made.  Boaque  County 
V.  Alexander,  628. 

2.  Where  the  proprietor  of  an  addition  to  a  town  makes  a  map  of  the  same, 

laying  it  out  into  squares,  lots,  streets,  etc.,  and  causes  such  map  to 
be  recorded  in  the  county  clerk's  office,  and  sells  lots  with  reference 
thereto,  he  thereby  dedicates  the  squares,  streets,  alleys,  etc.,  to  the 
public,  and  can  not  revoke  the  grant  after  the  public  has  acquired 
an  easement.     Temple  v.  Sanborn,  65. 

3.  The  owner  of  land  adjacent  to  a  town  subdivided  it  into  lots  and  blocks, 

streets  and  alleys  and  made  and  recorded  a  map  of  the  same,  desig- 
nating it  as  an  addition  to  the  town;  upon  the  map  was  shown  a 
long,  wide  strip  lying  on  both  sides  of  a  railroad  track  and  designated 
as  follows:  "Reserved  for  Railway  Purposes."  The  owner  sold  lots 
fronting  on  this  reservation,  and  afterwards  sold  portions  of  the  reser- 
vation to  parties  who  used  it  for  other  than  railroad  purposes.  Held, 
that  the  owner  and  his  vendees  were  estopped  from  appropriating  said 
strip  of  land  to  any  purpose  inconsistent  with  that  for  which  it  was 
reserved,  and  the  fact  that  it  was  dedicated  to  railroad  purposes  instead 
of  to  the  public  in  general  was  immaterial;  the  dedication  was  of  a 
quasi  public  character  and  not  to  private  purposes.     Id, 

Acknowledgment  of.     See  Acknowledgment ,  1-i, 

Signing  without  reading.     See  Homestead,  8. 

Recitals  in.     See  Homestead,  9, 

When  more  than  quitclaim.     See  Innocent  Purchaser,  1. 

Proof  of  execution   by  circumstances.     See  Question  of  Fact,  1. 

Transfer  of  certificate  after  location.     See  Transfer  of  Land  Certificate^  J. 

1.  A  person  claiming  under  a  deed  conveying  a  tract  of  land  with  exceptions 

or  reservations  must  show  that  the  land  claimed  by  him  is  not  em- 
braced within  the  excepted  portions,  if  the  deed  itself  does  not  clearly 
show  it.     Kane  v.  Sholars,   1.54. 

2.  A  deed  described  land  conveyed  by   metes  and  bounds,   and  further  de- 

scribed it  generally  as  all  of  the  land  not  sold  by  the  patentee  or  his 
heirs.  Because  of  the  definite  description  by  boundaries,  it  was  not 
necessary,  in  order  to  identify  the  land  conveyed,  to  prove  what  part 
of  the  survey  had  been  sold.     Id. 

Depositions. 

1.  The  officer  who  took  a  deposition  delayed  returning  it  for  six  months 

after  taking.  The  opposite  party,  however,  was  nOt  prejudiced  by  the 
delay,  nor  was  the  party  propounding  the  interrogatories  responsible 
for  it.  Held,  the  motion  to  suppress  because  of  such  delay  was  prop- 
erly overruled.     Kane  v.  Sholars,  154. 

2.  In  the  absence  of  evidence  showing  that  the  refusal  of  a  witness  to  appear 

before  an  officer  and  answer  ex  parte  interrogatories  propounded  to 
him  was  contumacious  or  deliberate,  the  interrogatories  should  not  bo 
taken  as  confessed.    Sanborn  v.  Bush,  24. 

De  facto  Offloers. 

Validity  of  acts  of.     See  Taxation,  1. 

Delivery. 

Of  benefit  certificate  by  agent.     See  Benefit  Insurance,  1, 

Demurrer. 

Intendment  on  general  demurrer.     See  Pleading,  2,  S, 
Intendment  on  special  exceptions.     See  Pleading,  4. 
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Deposit 

Of  public  funds  in  bank.    See  Indemnity  Bond,  i« 

Deputy. 

Liability  for  acts  of.    See  Sheriff,  IS, 

Description. 

Of  land  conveyed  by  deed.    See  DeedSt  i,  2. 
Of  judgment  in  petition.     See  Writ  of  Error,  1, 

Diligence. 

To  procure  necessary  testimony.     See  Continuance,  1. 

DiiooTered  Peril. 

Degree  of  care  required.     See  'Negligenoe^  1. 

Horses  seen  on  track.    See  "Negligence,  2^. 

Backing  over  person  on  track.     See  Negligence,  25* 

DirqnaliilcatioB  of  Judge. 

1.  The  district  judge,  though  a  taxpayer  in  a  city,  is  not  disqualified  from 
trying  a  suit  to  recover  city  taxes,  the  interest  required  therefor  being 
one  in  the  cause  to  be  decided,  not  merely  in  the  question  to  be  de- 
termined (Const.,  art.  5,  sec.  11,  Rev.  Str.ts.,  art.  1068).  Nalle  v. 
City  of  Austin,  423. 

DiToroe. 

No  permanent  alimony  allowed.     See  Alimony,  1. 
Removing  disability  of  coverture.     See  Limitation,  11. 
Liability  for  support  of  children.     See  Parent  and  Child,  1, 
1.  The   court   granting   a   decree   of   divorce  has   no   authority   to   award   a 
monthly  allowance  to  a  minor  child  of  the  parties.    Bond  v.  Bond,  129. 

Dralt. 

Acceptance  by  executrix.     See  Executors,  1, 

Dnresf. 

1.  The  fact  that  plaintiff  felt  constrained,  considering  the  wealth  of  the  de- 
fendant and  his  own  comparative  financial  weakness,  to  accept  the 
terms  proposed  by  the  latter  as  the  best  that  could  be  done  under  the 
circumstances,  does  not  constitute  duress  of  property.  Facts  considered, 
and  held  not  to  show  duress  of  property.     Sanborn  v.  Bush,  24. 

Elections. 

Contest  of.     See  Local  Option,  1-5. 

For  incorporating  cities  or  towns.     See   Municipal  Corporation,  l-J^. 

1.  Section  72  of  the  General  Election  Law  of  1903   (Acts  28th  Leg.,  p.  147), 

requiring  ballots  to  bear  the  signature  of  the  presiding  judge,  is  not 
in  conflict  with  art.  6,  sec.  2,  of  the  Constitution  prescribing  the  quali- 
fications of  voters,  such  regulation  being  a  proper  exercise  of  the  power 
to  make  regulations  to  detect  fraud  and  preserve  the  purity  of  the 
ballot  box,  authorized  by  Const.,  art.  6,  sec.  4.    Arnold  v.  Anderson,  508. 

2.  The  purpose  of  the  requirement  of  the  signature  of  the  presiding  judge 

upon  a  ballot,  to  entitle  it  to  be  counted  would  be  defeated  by  per- 
mitting it  to  be  signed  in  his  name  by  another,  though  with  his  au- 
thority, and  ballots  so  signed  are  not  entitled  to  be  counted,  the  statute, 
in  this  particular,  being  mandatory,  and  applying  to  local  option  elec- 
tions.   Id. 

3.  Where  the  rejection  of  ballots  cast  by  lawful  voters,  by  reason  of  failure 

of  the  election  officers  to  comply  with  the  law,  altered  the  result  of 
the  election,  the  court,  upon  a  ^contest  thereof,  properly  declared  the 
election  void  and  ordered  another.     Id. 
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Equity. 

AdjuBiing  claims  of  bondholders.    See  Raihoaya,  S,  7. 

Error. 

Apparent  of  record.    See  Practice  on  Appeal,  1. 
Not  supported  by  record.    See  Practice  on  Appeal,  S, 

Estates  of  Deoedents. 

Executor  relieved  from  bond.     See  Administration,  1,  2. 
Jurisdiction  over  estates  of  nonresident.     See  Administration,  S,  i. 
Right  of  heirs  to  possession.     See  Administrator,  1-3. 
Acceptance  of  draft.     See  Executors,  1, 
Personal  note  of  executrix.     See  Executors,  2, 

Estoppel. 

Must  be  pleaded.  See  Agency,  1, 
By  inspection  of  property  sold.  See  Sale,  2. 
1.  Whether  or  not  the  State  can  be  bound  by  the  acts  of  the  Commissioner 
of  the  General  Land  Office,  the  evidence  here  considered  is  held  not 
to  show  such  acquiescence  by  him  in  the  resurvey,  under  the  Act  of 
February  10,  1852,  of  a  grant  made  by  the  Mexican  Government,  as  to 
prevent  the  State,  by  estoppel,  from  recovering  lands  not  covered  by 
the  grant  as  originall/  located.     Sullivan  v.  State,  89. 

SYidenee. 

Insufficient  to  prove  stated  account.     See  Account  Stated,  1, 

Of  similar  acts  of  agent.    See  Benefit  Insurance,  2. 

Of  amount  to  be  raised  by  assessment.    See  Benefit  Insurance,  S. 

Exception  to  admission  of.     See  Bills  of  Exception,  I. 

Exception  to  exclusion  of.     See  Bills  of  Exception,  i. 

Suppression  for  delay  in  returning.     See  Depositions,  1. 

Interrogatories  taken  as  confessed.     See  Depositions,  2. 

Latitude  in  proof  of  fraud.    See  Fraud,  1, 

Judicial  notice  of  former  proceedings.     See  Judgment,  3. 

Of  designation  of  homestead.     See  Homestead,  2,  4* 

Certified  copy  oif  record.    See  Homestead,  6. 

Admitting  that  land  was  not  homestead.     See  Homestead,  7. 

To  identify  mortgaged  cattle.     See  Mortgage,  1, 

Of  title  from  possession.     See  Possession,  1, 

Production  of  letters.     See  Notice  to  Produce,  1. 

Certificate  of  Land  Commissioner.     See  School  Lands,  3-5,  8. 

Of  payment  of  taxes.     See  Trespass  to  Try  Title,  2. 

Admissible  under  general  issue.     See  Trespass  to  Try  Title,  3, 

Presumption  from  prior  possession.     See  Trespass  to  Try  Title,  4. 

Of  independent  transaction.     See  Vendor  and  Purchaser,  6. 

Of  payment  of  taxes  as  assertion  of  claim.    See  Vendor  and  Purchaser,  7. 

1.  A  copy  of  a  letter  from  the  chief  clerk  of  the  I^nd  Office,  relating  to 

purchase  of  school  land  and  preserved  in  such  office,  is  an  archive 
thereof,  and  a  certified  copy  is  admissible  in  proof  of  it  (Rev.  Stats., 
arts.  2306,  2308,  4218p).     Trimble  17.  Borroughs,  554. 

2.  Parol  evidence   is  not  admissible  to   prove   contents  of  a   lost   contract 

where  there  was  a  duplicate  original  thereof  delivered  to  the  codefendant 
of  the  party  offering  such  evidence,  and  no  effort  shown  to  produce  or 
account  for  it.     Bryson  d  H  art  grove  v.  Boyce,  415. 

3.  It  was  error  to  permit  the  plaintiff  to  testify  as  to  the  contents  and  effect 

of  certain  letters  and  telegrams  received  by  him  from  his  agent,  show- 
ing purchases  and  sales  by  said  agent  for  plaintiff.  Such  testimony 
was  hearsay.     Western  U.  Tel.  Co.  v.  Bradford;  281. 

4.  Where  a  witness  testified  in  answer  to  cross-interrogatories  that  he  had 

no  independent  recollection  of  the  facts  testified  to  by  him  aside  from 
the  record  made  by  him  at  the  time,  which  record  it  was  his  duty  to 
make,  and  which  he  knew  to  be  correct;  that  he  could  not  swear  to 
the  facts  inquired  about   independently   of   the    record,   but   knowing 
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his  ret'ord  to  be  correct  he  was  willing  to  swear  to  the  facts  therein 
contained,  the  deposition  was  properly  excluded  on  the  objection  that 
the  record  was  the  best  evidence.  Ft.  Worth  d  D.  C.  Ry,  Co.  €.  fJar- 
Hngton,  340. 
6.  In  a  suit  for  damages  to  a  shipment  of  cattle  the  following  interrogatory 
was  propounded  to  the  salesman  who  sold  said  cattle  at  Kansas  City: 
"Please  make  and  attach  to  your  answers  a  true  and  correct  copy  of 
the  account  of  sales  showing  the  number  of  cattle  sold ;  to  whom  sold : 
the  price  for  which  they  w^re  sold:  their  weight  and  total  receipts, 
and  mark  in  some  way  for  identification,  stating  the  same  is  true  and 
correct."  To  which  he  answered:  **I  have  attached  to  my  answers 
a  true  and  correct  copy  of  the  account  sales  showing  the  data  requested. 
I  will  sign  my  name  in  full  across  account  sales  so  that  I  may  be  able 
to  identify  it."  He  was  then  asked:  "If  you  weighed  said  cattle,  give 
their  weights."  He  answered:  "Cattle  were  weighed  by  the  Kansas 
City  Stock  Yards  Company,  disinterested  parties.  Account  sales  will 
show  "their  weights."  Held,  the  account  sales  should  have  been  ex- 
cluded as  hearsay.     Ft.  Worth  d  R.  O.  Ry.  Co.  v.  Cauble,  348. 

6.  Where  a  stock  journal  of  the  date  on  which  plaintifTs  cattle  were  sold 

was  admitted  in  evidence  and  contained  an  account  of  cattle  sold  on 
that  day,  giving  weights  and  prices,  but  did  not  indicate  with  any  cer- 
tainty that  plaintiff's  cattle  were  included  in  said  sales,  the  admission 
in  evidence  of  said  journal  did  not  render  harmless  the  admission  of 
hearsay  testimony.     Id. 

7.  A  conversation   held  by   an   unknown   person   purporting  to  speak   for  a 

bank,  by  long  distance  telephone,  held  admissible  against  the  bank, 
where  circumstances  rendered  such  communication  by  its  agents  prob- 
able and  no  other  party  appeared  to  have  an  interest  in  holding  such 
communication.  American  Nat.  Bank  of  Austin  v.  First  Nat.  Bank  of 
San  Marcos,  392. 

8.  On  the  question  of  the  number  of  cattle  in  certain  brands  contained  in  a 

shipment,  witnesses  who  saw  the  cattle  in  the  shipping  pens  and  tes- 
tified to  their  inability  to  tell  the  number  of  them  in  such  brands  were 
properly  permitted  to  give  their  opinion  that  about  half  of  those 
shipped  were  so  branded.     Id. 

9.  If  the  facts  can  be  detailed  and  placed  before  the  jury  so  that  the  jurors, 

as  men  of  ordinary  intelligence,  can  fully  understand  the  matter  and 
draw  the  proper  inferences  and  conclusions,  and  there  is  no  necessity 
for  opinion  evidence,  such  evidence,  whether  the  opinion  of  an  expert 
or  a  nonexpert,  is  inadmissible.     Citizens*  Ry.  Co.   v.   Robertson,  324. 

10.  On  the  issue  as  to  the  contributory  negligence  of  a  child  of  ten  years  in 

going  upon  a  street  car  track,  the  opinions  of  witnesses  who  know  her, 
concerning  her  mental  faculties,  were  admissible,  but  a  witness  could 
not  give  his  opinion  as  to  whether  she  had  intelligence  enough  to  ap- 
preciate the  danger  of  going  on  the  track  without  looking  or  listening 
for  a  car,  thereby  practically  giving  his  opinion  as  to  whether  she  was 
guilty  or  not  of  contributory  negligence.     Id. 

11.  The   testimony   of   a   witness,    who    had    been    bookkeeper,    secretary    and 

treasurer  of  defendant  company,  that  during  a  certain  period  of  time 
the  earnings  of  defendant  were  not  sufficient  to  pay  a  certain  debt,  was 
competent  and  relevant.  Also,  that  in  the  opinion  of  the  witness  it 
would  take  all  of  defendant's  asests  to  pay  its  debts.  Collins  v.  Chip- 
man,  563. 

12.  It  is  not  essential  that  the  hypothetical  facts,  upon  which  an  expert  bases 

his  opinion  or  conclusion,  should  be  uncontroverted ;  it  is  enough  that 
there  is  evidence  from  which  the  jury  may  find  the  existence  of  the 
facts  supposed.     Id. 

13.  A  witness  undertook  to  testify  as  to  the  knowledge  of  other  officers  of 

the  association  concerning  certain  facts.  Held,  hearsay  and  a  conclu- 
sion of  the  witness.     Sovereign  Camp,  W.  of  W.  v.  Carrington,  29. 

14.  A  witness  familiar  with  cattle  and  their  value  in  a  stock  raising  coun- 

try, not  a  cattle  market  where  market  reports  were  published,  could 
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give  his  opinion  of  the  value  of  'cattle  there  and  of  their  relative  values 
in  good  condition  and  a  damaged  condition.  International  d  0.  N.  R, 
Co.  V.  Jones,  327. 

15.  A  witness  was  asked  by  cross-interrogatory  whether  he  and  his  associates 

were  ready,  willing  and  able  to  comply  with  the  terms  of  sale.  To 
which  he  answered  **Yes."  Held,  the  answer  did  not  invade  the  pro- 
vince of  the  jury,  and  was  not  merely  the  opinion  of  the  witness. 
Clark  V.  Wilson,  460. 

16.  A  witness  was  defendant  in  another  suit  growing  out  of  the  same  trans- 

action. In  his  answer  to  that  suit  he  alleged  certain  facts  in  defense. 
In  this  suit  he  was  asked  by  interrogatories  whether  or  not  the  allega- 
tions of  his  answer  in  the  other  suit — a  certified  copy  of  which  was 
attached — were  true;  to  which  he  answered  that  they  were  in  substance 
true  and  correct.  Held,  the  answer  of  the  witness  and  the  pleading 
taken  together  were  admissible  in  evidence,  because  they  stand  on  the 
same  footing  as  though  the  witness,  in  his  answer  to  the  interrogatory, 
had  made  the  statements  set  out  in  the  pleading  and  declared  them  to 
be  true.     Id. 

17.  The  declarations  of  an  ancestor  are  inadmissible  for  the  purpose  of  prov- 

ing heirship  when  such  declarations  were  made  after  the  controversy 
to  which  they  relate  had  arisen.     Kirlty  v.  Boaz,  282. 

18.  The  declarations  of  an  agent  made  some  time  after  the  act  complained 

of  are,  as  against  his  principal,  hearsay  and  inadmissible.  Qulf,  C.  d 
8.  F.  Ry,  Co.  V.  McMurrough,  216. 

19.  Declarations   contemporaneous   with   acts   are   admissible   as   part   of   the 

res  gestae.     Nehlett  v.  McOraw  d  Brewer,  240. 

20.  A  statement  by  one  of  defendant's  employes  a  few  minutes  after  the  injury 

is  admissible  as  part  ol  the  res  gestae.  Oulf,  C.  d  8.  F.  Ry.  Co.  v. 
Tullis,  219. 

21.  While  the  plaintiff  testified  he  did  not  know  the  rental  value  of  the  saw 

mill,  he  further  testified  that  it  had  a  capacity  of  20,000  feet  per  day, 
and  when  using  said  mill  he  made  from  $12.50  to  $15  per  day  net. 
There  was  other  evidence  to  the  effect  that  saw  mills  usually  rented 
for  one-fourth  of  the  output,  and  that  lumber  was  worth  $6  per  1,000 
feet  at  the  mill.  Held,  that  the  evidence  was  sufficient  to  enable  the 
jury  to  determine  the  rental  value  of  the  saw  mill.  St.  Louis  8.  W. 
Ry.  Co.  V.  Burke,  273. 

22.  It  was  not  error  for  the  court  to  refuse  to  allow  defendant  to  prove  by 

plaintiff  on  cross-examination  that  he  had  had  a  number  of  suits  against 
the  defendant  and  at  that  time  had  one  pending  on  appeal.  This  tes- 
timony was  immaterial  and  did  not  tend  to  prove  any  issue  in  the  case. 
Tewas  d  P.  Ry.  Co.  v.  Dishman,  260. 

23.  In  a  suit  for  personal   injuries  a  witness  for  the  defendant  testified  by 

deposition  that  the  general  reputation  of  the  plaintiff  for  industry  and 
energy  was  bad.  In  answer  to  cross-interrogatorios  he  gave  the  name 
of  a  person  whom  he  had  heard  say  that  the  plaintiff  did  not  like  to 
do  hard  work.  Plaintiff  then  placed  the  person  named  on  the  stand 
and  proved  by  him  that  he  made  no  such  statement.  Held,  if  the  tes- 
timony of  defendant's  witness  as  to  the  reputation  of  plaintiff  was 
relevant  and  material,  the  impeaching  testimony  was  also  relevant 
and  material.     8t.  Louis  8.  W.  Ry.  Co.  v.  Bryson,  245. 

24.  In  the  question,  "State  if  in  that  conversation  you  told  the  agent  when 

you  were  to  be  at  Waukomis  to  thresh  the  grain,"  the  use  of  the  word 

if  is  substantially  the  same  as  the  use  of  the  word  whether,  and  the 

question   could   not   be   considered  leading.     ChicagOy   R.   I.  d   O.   Ry. 

Co.  V.  Calvert,  236. 
26.  Any  fact  or  circumstance  legitimately  tending  to  disprove  or  rebut  plain- 

tifTs  proof  upon  an  issue  is  admissible  under  the  general  issue.     Wells, 

Fargo  d  Co.  v.  Hanson,  174. 
26.  Plaintiffs  relied  upon  circumstances  to  prove  the  execution  of  a  deed  to 

their   ancestor   for   the   land    in    controversy   by   the    original   grantee. 

Defendant  oft'ered  in  evidence  an  original  deed  record  book  containing 
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his  record  to  be  correct  he  was  willing  to  swear  to  the  facts  therein 
contained,  the  deposition  was  properly  excluded  on  the  objection  that 
the  record  was  the  best  evidence.  Ft,  Worth  d  D.  C.  Ry.  Co,  v.  Gar- 
lington,  340. 

5.  In  a  suit  for  damages  to  a  shipment  of  cattle  the  following  interrogator}' 

was  propounded  to  the  salesman  who  sold  said  cattle  at  Kansas  City: 
"Please  make  and  attach  to  your  answers  a  true  and  correct  copy  of 
the  account  of  sales  showing  the  number  of  cattle  sold;  to  whom  sold; 
the  price  for  which  they  were  sold;  their  weight  and  total  receipts, 
and  mark  in  some  way  for  identification,  stating  the  same  is  true  and 
correct."  To  which  he  answered:  "I  have  attached  to  my  answers 
a  true  and  correct  copy  of  the  account  sales  showing  the  data  requested. 
I  will  sign  my  name  in  full  across  account  sales  so  that  I  may  be  able 
to  identify  it."  He  was  then  asked:  "If  you  weighed  said  cattle,  give 
their  weights."  He  answered:  "Cattle  were  weighed  by  the  Kansas 
City  Stock  Yards  Company,  disinterested  parties.  Account  sales  will 
show  'their  weights."  Held,  the  account  sales  should  have  been  ex- 
cluded as  hearsay.     Ft.  Worth  d  R.  G.  Ry,  Co.  v.  Cauhle,  348. 

6.  Where  a  stock  journal  of  the  date  on  which  plaintiff's  cattle  were  sold 

was  admitted  in  evidence  and  contained  an  account  of  cattle  sold  on 
that  day,  giving  weights  and  prices,  but  did  not  indicate  with  any  cer- 
tainty that  plamtifT's  cattle  were  included  in  said  sales,  the  admission 
in  evidence  of  said  journal  did  not  render  harmless  the  admission  of 
hearsay  testimony.     Id. 

7.  A  conversation   held  by   an   unknown   person   purporting  to  speak  for  a 

bank,  by  long  distance  telephone,  held  admissible  against  the  bank, 
where  circumstances  rendered  such  communication  by  its  agents  prob- 
able and  no  other  party  appeared  to  have  an  interest  in  holding  such 
communication.  American  Nat.  Bank  of  Austin  v.  First  Nat.  Bank  of 
San  Marcos,  392. 

8.  On  the  question  of  the  number  of  cattle  in  certain  brands  contained  in  a 

shipment,  witnesses  who  saw  the  cattle  in  the  shipping  pens  and  tes~ 
tified  to  their  inability  to  tell  the  number  of  them  in  such  brands  were 
properly  permitted  to  give  their  opinion  that  about  half  of  those 
shipped  were  so  branded.     Id. 

9.  If  the  facts  can  be  detailed  and  placed  before  the  jury  so  that  the  jurors, 

as  men  of  ordinary  intelligence,  can  fully  understand  the  matter  and 
draw  the  proper  inferences  and  conclusions,  and  there  is  no  necessity 
for  opinion  evidence,  such  evidence,  whether  the  opinion  of  an  expert 
or  a  nonexpert,  is  inadmissible.     Citizens'  Ry.   Co.   v.  Robertson,  324. 

10.  On  the  issue  as  to  the  contributory  negligence  of  a  child  of  ten  years  in 

going  upon  a  street  car  track,  the  opinions  of  witnesses  who  know  her, 
concerning  her  mental  faculties,  were  admissible,  but  a  witness  could 
not  give  his  opinion  as  to  whether  she  had  intelligence  enough  to  ap- 
preciate the  danger  of  going  on  the  track  without  looking  or  listening 
for  a  car,  thereby  practically  giving  his  opinion  as  to  whether  she  was 
guilty  or  not  of  contributory  negligence.     Id. 

11.  The   testimony   of   a   witness,    who    had    been   bookkeeper,    secretary   and 

treasurer  of  defendant  company,  that  during  a  certain  period  of  time 
the  earnings  of  defendant  were  not  sufficient  to  pay  a  certain  debt,  was 
competent  and  relevant.  Also,  that  in  the  opinion  of  the  witness  it 
would  take  all  of  defendant's  asests  to  pay  its  debts.  Collins  v.  Chip- 
man,  563. 

12.  It  is  not  essential  that  the  hypothetical  facts,  upon  which  an  expert  bases 

his  opinion  or  conclusion,  should  be  uncontroverted ;  it  is  enough  that 
there  is  evidence  from  which  the  jury  may  find  the  existence  of  the 
facts  supposed.     Id.  ^ 

13.  A  witness  undertook  to  testify  as  to  the  knowledge  of  other  officers  of 

the  association  concerning  certain  facts.  Held,  hearsay  and  a  conclu- 
sion of  the  witness.     Sovereign  Camp,  W.  of  W.  v,  Carrington,  29. 

14.  A  witness  familiar  with  cattle  and  their  value  in  a  stock  raising  coun- 

try, not  a  cattle  market  where  market  reports  were  published,  could 
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give  his  opinion  of  the  value  of  cattle  there  and  of  their  relative  values 
in  good  condition  and  a  damaged  condition.  International  d  0.  y.  R. 
Co,  V,  Jones,  327. 

15.  A  witness  was  asked  by  cross-interrogatory  whether  he  and  his  associates 

were  ready,  willing  and  able  to  comply  with  the  terms  of  sale.  To 
which  he  answered  **Yes."  Held,  the  answer  did  not  invade  the  pro- 
vince of  the  jury,  and  was  not  merely  the  opinion  of  the  witness. 
Clark  17.  Wilson,  450. 

16.  A  witness  was  defendant  in  another  suit  growing  out  of  the  same  trans- 

action. In  his  answer  to  that  suit  he  alleged  certain  facts  in  defense. 
In  this  suit  he  was  asked  by  interrogatories  whether  or  not  the  allega- 
tions of  his  answer  in  the  other  suit — a  certified  copy  of  which  was 
attached — were  true;  to  which  he  answered  that  they  were  in  substance 
true  and  correct.  Held,  the  answer  of  the  witness  and  the  pleading 
taken  together  were  admissible  in  evidence,  because  they  stand  on  tlie 
same  footing  as  though  the  witness,  in  his  answer  to  the  interrogatory, 
had  made  the  statements  set  out  in  the  pleading  and  declared  them  to 
be  true.     Id, 

17.  The  declarations  of  an  ancestor  are  inadmissible  for  the  purpose  of  prov- 

ing heirship  when  such  declarations  were  made  after  the  controversy 
to  which  they  relate  had  arisen.     Kirhy  v,  Boaz,  282. 

18.  The  declarations  of  an  agent  made  some  time  after  the  act  complained 

of  are,  as  against  his  principal,  hearsay  and  inadmissible.  Gulf,  C,  d 
8.  F.  Ry.  Co,  V.  McMurrough,  216. 

19.  Declarations   contemporaneous   with   acts   are   admissible   as   part   of   the 

res  gestae.     Neblett  v,  McQraw  d  Brewer,  240. 

20.  A  statement  by  one  of  defendant's  employes  a  few  minutes  after  the  injury 

is  admissible  as  part  ol  the  res  gestae.  Oulf,  C,  d  8,  F.  Ry.  Co,  v. 
Tullis,  219. 

21.  While  the  plaintiff  testified  he  did  not  know  the  rental  value  of  the  saw 

mill,  he  further  testified  that  it  had  a  capacity  of  20,000  feet  per  day, 
and  when  using  said  mill  he  made  from  $12.50  to  $15  per  day  net. 
There  was  other  evidence  to  the  effect  that  saw  mills  usually  rented 
for  one-fourth  of  the  output,  and  that  lumber  was  worth  $6  per  1,000 
feet  at  the  mill.  Held,  that  the  evidence  was  sufficient  to  enable  the 
jury  to  determine  the  rental  value  of  the  saw  mill.  St.  Louis  8.  W. 
Ry,  Co,  V,  Burke,  273. 

22.  It  was  not  error  for  the  court  to  refuse  to  allow  defendant  to  prove  by 

plaintiff  on  cross-examination  that  he  had  had  a  number  of  suits  against 
the  defendant  and  at  that  time  had  one  pending  on  appeal.  This  tes- 
timony was  immaterial  and  did  not  tend  to  prove  any  issue  in  tiie  case. 
Tewas  d  P,  Ry.  Co,  v,  Dishman,  250. 

23.  In  a  suit  for  personal   injuries  a  witness  for  the  defendant  testified  by 

deposition  that  the  general  reputation  of  the  plaintiff  for  industry  and 
energy  was  bad.  In  answer  to  cross-interrogatories  he  gave  the  name 
of  a  person  whom  he  had  heard  say  that  the  plaintiff  did  not  like  to 
do  hard  work.  Plaintiff  then  placed  the  person  named  on  the  stand 
and  proved  by  him  that  he  made  no  such  statement.  Held,  if  the  tes- 
timony of  defendant's  witness  as  to  the  reputation  of  plaintiff  was 
relevant  and  material,  the  impeaching  testimony  was  also  relevant 
and  material.     8t.  Louis  8,  W.  Ry.  Co.  v.  Bryson,  245. 

24.  In  the  question,  "State  if  in  that  conversation  you  told  the  agent  when 

you  were  to  be  at  Waukomis  to  thresh  the  grain,"  the  use  of  the  word 
if  is  substantially  the  same  as  the  use  of  the  word  whether,  and  the 
question  could  not  be  considered  leading.  Chicago,  R.  I.  d  O.  Ry. 
Co.  V,  Calvert,  236. 

25.  Any  fact  or  circumstance  legitimately  tending  to  disprove  or  rebut  plain- 

tiff's proof  upon  an  issue  is  admissible  under  the  general  issue.  Wells, 
Fargo  d  Co,  v,  Hanson,  174. 

26.  Plaintiffs  relied  upon  circumstances  to  prove  the  execution  of  a  deed  to 

their  ancestor  for  the  land  in  controversy  by  the  original  grantee. 
Defendant  offered  in  evidence  an  original  deed  record  book  containing 
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a  deed  or  contract  of  sale  bv  Said  i^raiitee  to  a  third  pariy  for  part  of 
the  land  claimed  by  plaintiffs.  This  instrument  was  not  acknowledged 
or  proven  for  record  in  any  way.  In  connection  therewith  it  was 
shown  that  the  record  was  in  the  handwriting  of  the  county  clerk  at 
that  time;  that  he  was  dead;  that  he  was  an  honest  man  and  a  careful 
clerk;  that  the  deed  appeared  on  the  record  in  chronological  order; 
that  said  third  party  sold  the  land  and  his  vendees  took  possession  of 
the  same.  The  evidence  was  objected  to  because  the  deed  was  not 
authenticated  for  record.  Held,  admissible  as  a  circumstance  tending 
to  show  a  sale  by  the  original  grantee  to  another  party  of  the  land 
claimed  by  plaintiffs,  and  so  rebutting  plaintiffs'  contention.  Veatch 
V.  Qrajfy  146. 

27.  Testimony  of  witnesses  considered,  and  its  relevancy  and  irrelevancy  de- 

termined.    Thompson  v,  Qratid  I,  B,  of  L.  Engineers,  176. 

28.  It  is  settled  law  in  this  State  that  the  jury  may  determine  the  probable 

duration  of  life  from  evidence  as  to  the  party's  age  and  physical  con- 
dition without  the  aid  of  mortuary  tables  or  other  evidence.  Galveston, 
H.  d  8.  A.  Ry.  Co.  v,  Paschall,  357. 

20.  Plaintiff  introduced  testimony  in  support  of  her  claim  for  damages,  based 
upon  the  prospective  promotion  of  her  husband  and  increased  salaiy. 
To  rebut  this,  defendant  offered  evidence  tending  to  show  that  previous 
to  his  employment  by  defendant  deceased  had  been  charged  with  em- 
bezzlement in  Louisiana.  Held,  the  evidence  in  rebuttal  was  properly 
excluded.     Kirhy  Lumh,  Co.  v.  Chambers,  632. 

80.  Where  depositions  have  been  on  file  some  time,  subject  to  inspection  by 
the  parties,  and  an  answer  of  the  witness  to  a  direct  interrogatory 
is  read  to  the  jury  without  objection,  a  motion  afterwards  made  to 
exclude  said  answer  on  the  ground  that  the  answer  of  said  witness  to 
a  cross-int6rrogatory  showed  that  the  first  answer  was  based  upon 
hearsay,  is  properly  overruled  as  coming  too  late.     Id, 

ExeentioB. 

Interest  of  purchaser  of  school  land.     See  School  Lands,  9. 
Against  estate  of  wife.    See  Wife's  Separate  Property,  2. 

Exeeutor. 

Relieved  from  giving  bond.     See  Administration,  1,  2, 

1.  Plaintiff  suing  on  drafts  accepted  by  an  independent  executrix,  the  writ- 

ten acceptance  as  alleged  not  beinff  denied  under  oath,  could  recover 
on  production  of  the  drafts  in  evidence,  without  proof  that  the  pur- 
chases for  which  the  drafts  were  given  were  for  the  benefit  of  the 
estate  or  the  prices  reasonable.     Ellis  v,  Marshall  C.  W.  d  F.  Co,,  601. 

2.  The  estate  of  a  decedent  may  be  held  liable  on  a  note  given  by  the  execu- 

trix personally,  where  it  was  for  money  borrowed  and  used  for  the 
benefit  of  the  estate.     Ellis  v,  Littlefield,  319. 

Expert. 

Hypothetical  question  to.     See  Evidence,  12. 

Express  Company. 

Damages  for  delay  in  deliver.    See  Carriers  of  Freighty  7. 

False  Representations. 

Liability  of  principal  for.     See  Agency,  S. 

Affecting  judgment  of  discharge.     See  Bankruptcy,  1,  2. 

1.  A  written  representation  as  to  solvency,  made  to  a  commercial  agency,  for 

the  purpose  of  being  communicated  to  third  persons  to  influence  them 
to  extend  credit  to  the  maker,  is  a  representation  in  writing  to  much 
third  persons.     Katzenstein  v.  Reid,  Murdoch  d  Co.,  106. 

2.  A  statement  that  a  purchase  of  property  "is  a  splendid  investment,"  made 

at  the  same  time  and  in  connection  with  representations  as  to  conditions 
from  which,  if  true,  would  necessarily  follow  the  conclusion  expressed 
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by  such  statement,  can  not,  if  erroneously  admitted  in  evidence,  be 
prejudicial.  Collins  v,  Chipman,  503. 
8.  The  rule  is  general  that,  except  as  to  allegations  of  essential  description, 
whatever  the  pleader  may  allege  as  cause  of  action  or  ground  of  de- 
fense, it  is  only  necessary  to  prove  such  allegations  as  are  necessary 
to  constitute  a  cause  of  action  or  establish  a  defense.  If  a  statement 
of  fact  actually  untrue  is  made  by  a  person  who  honestly  believes  it 
to  be  true,  but  under  such  circumstances  that  the  duty  of  knowing 
the  truth  rests  upon  him,  which,  if  fulfilled,  would  have  prevented  him 
from  making  the  statement,  such  representation  may  be  fraudulent  in 
equity,  and  the  person  answerable  for  such  fraud.    Id. 

Fellow  Servant. 

Vicfr^rincipal  is  not.    See  Master  and  Servant,  7. 

Train  porter  and  laborer  at  depot.    See  Master  and  Servant,  8, 

Fences. 

Killing  of  stock  by  railway.    See  Railways,  1. 

Findlngi  by  Court. 

1.  Findings  by  the  trial  court,  supported  by  evidence,  as  to  the  original 

location  of  the  lines  of  a  grant  under  which  defendants  claimed,  will 
not  be  set  aside  for  mere  conflict  in  the  evidence.    Sullivan  v.  State^  89. 

2.  An  assi^ment  of  error  based  upon  the  failure  of  the  trial  court  to  find 

additional  facts  is  without  merit  in  the  absence  of  a  request  for  such 
findings.     Veatch  v»  Gray,  145. 

Fixtures. 

1.  Under  an  agreement  between  a  seller  and  purchaser  of  certain  machinery, 
the  machinery  was  to  remain  personal  property,  and  subject  to  a 
mortgage  lien;  the  rights  of  the  lienholder  could  not  be  affected  by 
attaching  the  machinery  to  the  realty.  In  a  suit  by  the  lienholder 
to  foreclose  his  chattel  mortgage  on  said  machinery  as  against  those 
interested  in  the  realty,  a  failure  by  such  defendants  to  set  up  such 
rights  as  they  may  have  by  reason  of  the  machinery  being  attached  to 
the  realty,  renders  the  judgment  foreclosing  said  lien  as  a  chattel 
mortgage  res  ad  judicata  as  to  those  claiming  the  realty.  Cameron  A 
Co,  V.  Jones,  4. 

Foredoiure. 

*  As  an  adjudication  as  to  fixtures.    See  Fixtures,  1, 
Purchaser  without  notice.     See  Innocent  Purchaser,  S» 

Foreign  Corporation. 

1.  A  foreign  corporation  can  not  be  sued,  over  its  objection,  in  a  county  in 

this  State  in  which  it  has  no  agency  or  representative.  Teisas  d  P. 
Ry,  Co.  V.  Weatherhy,  409. 

2.  The  Texas  and  Pacific  Railwajr  Company  being  incorporated  by  the  Con- 

gress of  the  United  States  is  not  such  a  foreign  corporation  as  is  con- 
templated by  the  25th  clause  of  article  1194  of  the  Revised  Statutes 
of  tne  State  of  Texas  relating  to  venue.    Id. 

3.  The  Texas  and  Pacific  Railway  Company,  although  directly  incorporated 

by  Act  of  Congress,  did  also  by  legislative  acts  of  the  State  of  Texas 
become  the  assignee  and  successor  of  all  the  rights  and  privileges  of 
the  Southern  Transcontinental  Railway  Company  and  the  Southern 
Pacific  Railway  Company,  corporations  created  by  the  State  of  Texas, 
and  is  therefore  in  no  attitude  to  claim  its  corporate  existence  as  for- 
eign to  this  State.    Id. 

4.  The  plaintiff,  a  Missouri  corporation,  could  prosecute  this  suit  without 

taking  out  a  permit  to  do  business  in  Texas  because  it  did  not  appear 
that  said  corporation  transacted  business  in  Texas.  Western  S.  d 
M.  Co.  V.  United  States  d  M.  Trust  Co.,  478. 
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Fraud. 

Effect  upon  judgment  of  discharge.     See  Bankruptcy,  1,  2, 

Representations  to  commercial  agency.     See  False  Representations,  1. 

Representations  as  to  future  profits.     See  False  Representations,  2, 

Knowledge  of  falsity  of  representation.     See  False  Representaiions,  S. 

Failure  to  discover.    See  lAmitation,  2,  3, 

Vitiating  election.     See  Local  Option,  IS. 

Action  in  county  where  perpetrated.     See  Venue,  1. 

1.  It  is  usually  impossible  to  prove  fraud  by  direct  and  positive  evidence, 

and  for  this  reason  a  large  latitude  is  permitted  m  the  admission 
of  evidence  on  such  an  issue.     Collins  v.  Ckipman,  563. 

2.  Evidence  considered  and   held  sufficient  to  show  fraud  and  collusion  on 

the  part  of  a  trustee,  in  permitting  his  answer  as  garnishee  to  be 
drawn  by  the  attorney  for  the  plaintiffs  in  garnishment  seeking  to 
appropriate  the  funds  held  by  him  for  others,  the  beneficiaries  of  the 
trust,  and  failing  to  plead  a  former  judgment  which  would  have  de- 
feated such  garnishment.     Sauyer  v.  First  A'af.  Bank  of  Hico,  486. 

3.  A  contract  settling  plaintiff's  claim  for  damages   received  while  in   de- 

fendant's employ  can  not  be  set  aside  as  being  obtained  by  fraud  in 
promising  plaintiff  life  employment  with  no  intention  of  keeping  such 
promise,  where  there  is  no  evidence  that  it  was  not  thereafter  kept. 
Southwestern  T.  d  T,  Co,  «.  James,  660. 

C^amishment. 

Answer  prepared  by  plaintiff's  attorneys.     See  Fraud,  2. 

Good  Faith. 

Improvements  not  made  in.     See  Vendor  and  Purchaser,  8. 

Orant. 

By  Mexico  before  annexation.     See  Confirmation,  1, 

Suit  by  State  to  recover  excess.     See  Constitutional  Law,  !• 

Resurvey  and  patent.    See  Patent,  1. 

Harmless  Error. 

Where  no  other  verdict  possible.     See  Instructions  to  Juries,  15. 

1.  Because  the  defendant  had  released  the  plaintiff  from  liability  upon  its 

warranties,  the  action  of  the  court  in  sustaining  an  exception  to  de- 
fendant's plea  in  reconvention  and  in  excluding  evidence  in  support 
of  said  plea,  if  error  at  all,  was  harmless  error.  Shearer  v,  Oaar,  Scott 
d  Co.,  3D. 

2.  Under  the  pleading  and  evidence  plaintiff  was  entitled  to  recover,  and  did 

in  fact  recover  only  the  balance  due  under  the  terms  of  the  contract, 
and,  if  error  at  all,  it  was  harmless  error  to  permit  plaintiff  to  testify 
to  the  reasonable  value  of  the  services  rendered.  City  of  Houston  <?. 
Potter,  381. 

3.  Exclusion  of  evidence  is  harmless  error  when  its  effect  was  only  to  estab- 

lish a  fact  found  in  appellant's  favor,  by  the  court,  upon  other  testi- 
mony.    Bryson  d  Hartgrove  v   Boyoe,  416. 

4.  In  a  suit  to  recover  money  paid  upon  a  bond  for  title  the  exclusion  of 

testimony  to  the  effect  that  no  money  was  ever  paid  to  the  principal 
in  the  bond,  was  harmless  error  where  the  principal  admittea  one  of 
the  sureties  on  the  bond,  to  whom  the  money  was  paid,  had  full  au- 
thority to  receive  the  money.     Lewis  v.   Williams,  464. 

5.  Where  the  incompetency  of  the  members  of  the  train  crew  was  not  made 

a  ground  of  recovery,  the  admission  of  testimony  as  to  ttieir  incom- 
petency was  not  cause  for  reversal  when  the  court  did  not  submit  such 
issue,  and  there  was  other  testimony  to  the  same  effect  admitted  without 
objection.     St.  Louis  S.  W.  Ry,  Co.  v.  Bryson,  246. 

6.  Where  defendant's  title  to  land  in  controversy  was  established  by  proper 

and  uncontradicted  evidence  the  admission  of  improper  evidence  to 
support  it  was  not  ground  for  reversal.     Winans  v.  McCdhe,  99. 

7.  A  charge  which  may  be  obnoxious  to  the  objection  that  it  is  upon  the 
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weight  of  evidence  is  harmless  error  where,  under  the  undisputed  evi- 
dence, no  other  verdict  could  have  been  rendered.  Yarhorough  v.  Mayes, 
446. 

Heanay. 

Contents  of  letters  and  telegrams.     See  Evidence,  3. 
Account  of  sales  of  cattle.     See  Evidence,  5,  6. 

Heln. 

Right  to  possession  of  estate.     See  Administrator,  IS. 
Suit  for  taxes  against.     See  Citation,  1. 

Highways. 

Defective  construction  of.     See  Counties^  J. 
Dedication  to  public.    See  Dedication,  1,  ^• 
Use  of  railroad  track  for.     See  Railways,  S,  If. 
1.  If  the  defendant  negligently   placed  an  obstruction  in  a  roadway  which 
it  knew  was  commonly  used  by  the  public  as  such,  it  would  be  liable 
to  those  injured  thereby  without  regard  to  whether  the  roadway  was, 
as  against  the  owners  of  the  land  over  which  it  passed,  a  public  high- 
way.    Ban  Antonio  d  A.  P.  Ry.  Co.  v.  Wood,  226. 

Homestead. 

1.  The  head  of  the  family  has  the  right  to  designate,  out  of  a  larger  tract 
occupied  and  used  by  them,  the  200  acres  which  shall  constitute  the 
homestead,  provided  the  right  is  exercised  in  good  faith  and  the  man- 
sion house  and  appurtenant  lands  and  improvements  actually  included 
and  directly  used  in  connection  therewith  included,  and  it  is  not  nec- 
essary for  the  wife  to  join  in  the  instrument  of  designation,  or  have 
knowledge  of  it.     McQaughey  v.  American  Nat.  Bk.  of  Austin,  191. 

%.  A  designation  of  200  acres  out  of  a  tract  of  511  acres,  made  by  the  hus- 
band in  1889,  was  admissible  to  show  the  location  of  the  homestead 
in  1903,  at  the  execution  of  a  mortgage  upon  a  part  of  the  entire 
tract,  though  not  made  with  reference  to  such  mortgage;  and,  although 
not  held  conclusive,  it  was,  in  connection  with  evidence  here  considered 
of  occupation  and  use  of  such  200  acres  of  a  character  consistent  with 
such  designation,  siiflicient  to  support  a  finding  that  the  homestead 
continued  to  be  upon  the  200  acres  so  designated.    Id. 

8.  Such  desigpnation  and  homestead  character  was  not  necessarily  changed 
by  the  intermediate  execution  by  the  husband  and  wife  of  a*  mortgage 
to  a  third  party,  including  a  part  of  the  200  acres  previously  designated 
as  homestead  and  disclaiming  homestead  rights  therein.     Id. 

4.  The  husband  may,  in  good  faith,  fix  the  homestead  upon  mortgaged  land 
and  so  designate  it,  though  having  unincumbered  land  in  a  larger 
tract  out  of  which  the  designation  is  made.  Evidence  considered  and 
held  to  support  the  validity  of  such  designation.     Id. 

6.  Evidence  considered  and  held  to  support  a  finding  that  the  mortgagee 
was  without  notice  that  the  mortgagor's  representations  that  the  land 
was  not  included  in  his  homestead  were  untrue.     Id. 

6.  The  attestation  by  a  notary  public  that  the  party  making  a  designation 

of  homestead  personally  appeared  before  him  and  made  affidavit  to 
the  facts  set  forth  in  such  designation,  followed  by  its  filing  and  re- 
cording with  the  county  clerk,  embraces  the  substance  of  a  proper 
acknowledgment  for  registration  and  is  sufficient  to  make  a  certified 
copy  from  the  record  admissible.     Id. 

7.  Letters  of  the  husband  and  the  wife  admitting  that  certain  land  oflfered 

as  security  for  a  loan  was  not  embraced  in  their  homestead  were 
properly  received  in  evidence  of  that  fact.     Id. 

8.  The  wife  can  not  be  permitted  to  testify  that  she  signed  the  statement 

in  a  deed  of  trust  disclaiming  homestead  interest  in  the  land  con- 
veyed without  reading  it  or  knowledge  of  its  contents  in  the  absence 
of  allegations  of  fraud  or  mutual  mistake.     Id, 
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9.  The  recital  in  a  deed  of  trust  that  the  land  incumbered  was  no  part  of 
the  grantors'  homestead  was  not  conclusive  against  them.  Evidence 
considered  and  held  to  support  finding  that  a  part  of  the  land,  as  to 
which  such  right  was  disclaimed,  was  in  fact  home&tead.    Id, 

HuBband  and  Wife. 

Person  aggrieved  by  sale  of  liquor.    See  Liquor  Dealer's  Bond,  1, 

Judgment  against.     See  Wife's  Separate  Property,  2\ 

Dischai^e  of  husband  in  bankruptcy.    See  Wife's  Separate  Property,  3, 

1.  The  wife,  with  the  authority  and  assent  of  the  husband,  can  make  a  valid 

conveyance  of  community  real  estate,  without  the  husband  joining  in 
the  conveyance,  the  title  to  the  land  standing  in  the  wife's  name.  Roos 
V.  Basham,  551. 

2.  When  the  husband  deserts  the  wife  absolutely,  ceases  the  discharge  of  his 

duties,  and  contributes  in  no  manner  to  her  support  and  that  of  the 
family,  the  wife  is  thereby  authorized  to  dispose  of  their  community 
property  for  such  purposes  as  the  exigencies  of  her  situation  may  re- 
quire but  such  right  of  disposition  so  conferred  is  not  exclusive  as 
against  the  husband,  and  does  not  work  a  forfeiture  of  his  right  to  sell 
such  property  himself  in  payment  of  community  debts,  or  to  other- 
wise dispose  of  the  same.     King  v.  King,  473. 

Impeaoliinent  of  .Witness. 

1.  A  party  to  a  suit  will  not  be  permitted  to  impeach  the  general  reputation 
of  his  witness  for  truth  and  veracity;  but  he  may,  for  the  purpose  of 
refreshing  the  memory  of  the  witness  and  awakening  his  conscience, 
ask  him  if  he  did  not  on  a  particular  occasion  make  a  contraiy  state- 
ment; and  if  he  denies  it,  the  party  will  be  permitted  to  prove  the 
same.    Dallas  C.  E,  St.  Ry.  Co,  v.  McAllister,  131. 

Improvementi. 

Not  made  in  good  faith.    See  Vendor  and  Purchaser,  8. 

Indemnity. 

Securing  deposit  of  county  funds.     See  Surety,  1. 
1.  An  indemnity  bond  given  to  induce  a  county  treasurer  to  deposit  the 
public  funds  of  the  county  with  a  certain  bank,  is  not  void  as  against 
public  policy,  and  may  be  enforced.     Weddington  v.  Jones,  463. 

Injunction. 

Proceedings  for  violation  of.     See  Contempt,  1  3. 
1.  Facts  considered,  and  held  to  warrant  a  judgment  for  damages  upon  dis- 
solution of  an  injunction.     Cameron  i  Co.  v.  Jones,  6. 

Injuries  Besnlting  in  Death. 

Negligence  of  defendant.     See  Death  hy  Wrongful  Act,  1. 

Innocent  Purchaser. 

1.  It  is  settled  law  in  Texas  that  if  an  inspection  of  the  whole  deed  discloses 

that  the  vendee  purchased,  and  the  vendor  sold,  the  land,  as  distin- 
guished from  a  mere  claim  or  chance  of  title,  the  instrument  will 
support  the  plea  of  innocent  purchaser.     Wynne  v.  Ward,  232. 

2.  Whether  a  junior  purchaser  had  notice  or  knowledge  of  a  prior  convey- 

ance is  always  a  fact  inquiry.  The  junior  purchaser  must,  as  against 
the  legal  title  in  the  senior  purchaser  make  his  innocence  affirmatively 
appear.     Id. 

3.  A  purchaser  of  land  at  foreclosure  sale,  in  good  faith,  under  a  judgment 

regular  on  its  face  and  reciting  that  the  defendants  had  been  duly 
cited  by  publication,  such  purchaser  paying  a  fair  and  adequate  con- 
sideration, will  be  protected  in  his  title  as  an  innocent  purchaser. 
Williams  v.  Young,  212. 
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Instructions  to  Juries. 

Possession  to  limits  of  deed.    See  Limitation,  10. 

Charge  not  assuming  fact.     See  yegligence,  12. 

Advice  to  agree  on  verdict.     See  Practice  tw  Trial  Court ,  1. 

Ck)n3t ruction  of  written  instrument.     See  Written  Instrument,  2, 

1.  In  a  suit  for  a  balance  alleged  to  be  due  upon  a  contract  for  the  con- 

struction of  a  building,  which  contract  stipulated  that  the  building 
should  be  completed  by  a  certain  day  and  that  the  owner  should  be 
entitled  to  liquidated  damages  in  a  certain  amount  for  each  day  the 
completion  of  the  building  was  delayed,  provided  the  delay  was  not 
caused  by  the  owner,  and  the  owner  plead  in  reconvention  that  the 
completion  of  the  building  was  delayed  twenty-eight  days  and  prayed 
judgment  for  the  damages,  it  was  error  for  the  court'  to  submit  to 
the  jury  the  question  whether  or  not  the  delay  was  caused  by  the 
owner  when  there  was  no  evidence  from  which  the  jury  could  find 
that  the  owner  was  responsible  for  the  delav.  Nehlett  v.  McQravo  & 
Brewer,  239. 

2.  Where  there  was  neither  pleading  nor  proof  that  the  architect  in  charge 

of  the  building  had  ever  extended  the  time  for  the  completion  of  the 
same,  it  was  error  for  the  court  to  submit  this  question  to  the  jury.    Id. 

3.  It  is  not  error  to  refuse  a  charge  putting  the  burden  of  proving  defendant's 

negligence  on  the  plaintiff,  where  tne  general  charge  given  has  that 
effect.     International  d  G.  N.  R.  Co.  v.  Jackson,  51. 

4.  A    charge   requiring   of   defendant   care    in    "all   respects"   should   be   so 

modified  as  to  apply  the  requirement  only  to  matters  in  which  it  owed 
a  duty.     Id. 

5.  A  charge  that  if  defendant,  a  railway,  failed  to  use  ordinary  care  in  mov- 

ing its  train  and  injury  resultecl,  such  failure  would  be  negligence, 
is  not  held  erroneous,  but  criticised  for  failing  to  leave  the  question 
of  negligence  under  the  circumstances  to  the  jury.     Id. 

6.  A  charge  to  find  for  plaintiff  if  injury  resulted  from  defendant's  negli- 

gence, unless  they  should  find  that  the  injured  party  was  guilty  of 
contributory  negligence,  does  not  state  the  burden  of  pVoving  contribu- 
tory negligence  improperly.    Id. 

7.  Where  the  charge  submitted  the  issue  of  contributory  negligence  on  the 

hypothesis  that  the  injured  party,  who,  defendant  claimed,  was  in- 
toxicated, could  have  seen  or  heard  the  approaching  train,  defendant 
was  entitled  to  have  given  a  requested  instruction  submitting  such  issue 
of  negligence  on  the  hypothesis  that  it  could  and  would  have  been 
seen  or  heard  by  a  man  of  ordinary  prudence.     Id. 

8.  So  also,  where  the  charge  made  the  contributory  negligence  of  the  injured 

party  depend  on  his  ability  to  hear  and  heed  warnings  of  an  approach- 
ing train,  it  was  not  erroneous,  though  a'  charge  submitting  his  con- 
duct as  negligence  precluding  a  recovery  if  a  person  exercising  ordi- 
nary care  would  have  heard  and  heeded  them  should  have  been  given 
if  requested.     Id. 

9.  The  allegations  of  plaintiff's   petition,  the  evidence   introduced,  and  the 

charge  of  the  court  considered,  and  held,  that  the  charge  was  in  ac- 
cordance with  the  allegations  and  the  proof,  and  was  therefore  correct. 
Forge  v.  Houston  d  T.  C.  R.  Co.,  81. 

10.  The  court  having  correctly  instructed  the  jury  upon  certain  phases  of  the 

evidence,  it  was  not  necessary  to  repeat  such  instructions  in  connection 
with  special  charges  bearing  on  the  same  matter.  Yarhorough  v.  Mayes, 
446. 

11.  W'here  a  charge  does  not  contain  positive  error  a  request  for  a  better 

instruction  is  necessary  in  order  to  entitle  one  to  complain  of  the 
failure  to  make  it  definite  and  specific.  Oulf,  C.  d  8.  F.  Ry.  Co.  v. 
Bunn,  503. 

12.  There  was  no  error  in  refusing  a  requested  instruction  which  was  on  the 

weight  of  evidence,  or  upon  an  issue  unsupported  by  evidence,  or  which 
ignored  the  element   of  willfulness   in  the   refusal  of  a   passenger  to 
pay  fare  as  justifying  his  ejection.    Id, 
Vol.  XLI.  Civil-43. 
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13.  It  is  not  error  to  refuse  a  special  charge  directing  the  jury  to  find  for 

the  defendant  when  said  charge  does  not  include  all  the  issues  of 
negligence  relied  on  by  plaintiff.    8t.  LouU  8,  W.  Ry.  Co.  v.  Bryaon,  245. 

14.  Requested  charges  considered,  and  held  properly  refused  because  not  war- 

ranted by  the  pleading  or  evidence.    Teo^s  d  P,  Ry.  Co,  v.  Diahman,  250. 

15.  A  judgment  will  not  be  reversed  and  the  cause  remanded  because  of  an 

erroneous  charge  when,  under  the  undisputed  evidence,  no  other  vei>- 
dict  could  have  been  rendered  than  that  which  was  rendered.  Siewerssen 
17.  Harris  County ^  116. 

16.  A  charge  is  error  as  being  upon  the  weight  of  evidence  which  specially 

points  out  any  part  of  the  evidence  and  tells  the  jury  they  should 
consider  it  in  arriving  at  their  verdict.  Western  U,  Tel,  Co,  v.  Camp- 
hell,  205. 

17.  The  jury  were  charged  '^that  if  from  a  preponderance  of  the  evidence  they 

believe  that  any  or  all  of  plaintiff's  i^alves  in  question  died  of  sporadic 
pneumonia,  if  they  further  believe  that  the  negligent  or  rough  handling 
of  said  calves  by  the  defendant  was  the  proximate  cause  of  the  death 
of  said  animals  by  disease  of  pneumonia,  they  will  find  for  the  plain- 
tiff." Held,  error  as  assuming  that  there  was  negligent  or  rough 
handling.     Houston  d  T.  C,  R.  Co,  v.  Bums,  83. 

18.  It  was  error  to  refuse  a  requested  instruction  to  the  effect  that  if  the 

Slaintiff  was  guilty  of  contributory  negligence  the  jury  should  find  for 
efendant  regardless  of  any  negligence  on  defendant's  part.     Id, 

19.  Because  the  uncontroverted  evidence  showed  that  deceased  was  properly 

upon  the  footboard  of  the  engine  in  the  discharge  of  his  duties  at  the 
time  of  the  accident,  it  was  not  necessary  for  the  court  to  submit 
such  issue  to  the  jury.     Kirhy  Lumb,  Co,  v.  Chambers,  632. 

20.  Upon  the  defense  that  a  note  sued  for  had  been  altered,  a  charge  to  find 

for  defendants  if  such  alteration  was  made  without  their  consent, 
and  by  the  authorized  agent  of  plaintiff  with  his  knowledge  and  con- 
sent, though  two  independent  defenses  were  embraced  in  the  hypothesis, 
was  not  aflirmative  error;  but  it  was  error  to  also  refuse  a  requested 
instruction  submitting  either  defense  as  entitling  defendants  to  verdict. 
McDonald  v,  Galley  409. 

21.  Suggested,  that  a  jury  should  not  be  charged  that  they  may  return  a 

verdict  for  any  sum,  not  to  exceed  the  amount  alleged,  that  they  might 
find  "in  their  discretion."     Cage  v,  Patton,  248. 

22.  Even  though  the  court  in  the  statement  of  the  case  omits  one  of  the  issues 

made  by  the  pleadings,  it  is  immaterial  if  the  issue  is  in  fact  sub- 
mitted to  the  jury  by  the  charge,  and  especially  when  no  instruction 
is  requested  supplying  the  omission.  Oalveston,  H,  d  8,  A,  Ry,  Co. 
V.  Paschall,  367. 

23.  The  court  charged  the  jury  to  take  into  consideration  "such  mental  and 

physical  suffering  as  plaintiff  would  probably  suffer  in  the  future." 
The  correct  rule  is  that  the  injured  party  may  recover  for  such  suf- 
fering as  is  reasonably  probable  to  occur;  or  such  as  the  injured  party 
will  "reasonably  and  probably  undergo."  Held,  the  language  of  the 
charge  was  sufTieieiitly  accurate,  and  could  not  have  mislead  the  jury.  Id. 

24.  A  charge  upon  extension  of  time  for  payment  of  a  note  by  letter,  which 

ignored  the  condition  of  payment  of  interest  contained  therein,  was 
properly  refused.  Ellis  v.  Littlefield,  318. 
26.  On  the  issue  whether  a  proposal  to  extend  time  for  payment  of  a  note 
was  absolute,  or  only  conditional  on  payment  of  interest  in  advance, 
a  charge  that,  in  the  absence  of  agreement  interest  was  not  due  in 
advance  was  properly  refused  as  irrelevant  to  the  issue.    Id, 

26.  Where  the  jury  has  found  against  defendant's  claim  that  there  was  an 

agreement  to  extend  time  u])on  a  note,  the  refusal  of  a  charge  upon 
the  effect  of  plaintiff's  refusal  to  recognize  that  agreement  in  relieving 
defendant  from  a  compliance  with  its  conditions  as  to  payment  of  in- 
terest became  immaterial.     Id. 

27.  Instruction  held  to  leave  issue  to  the  jury  upon  consideration  of  the  whole 

evidence  and  not  of  a  part  merely.    Id. 
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Xnivrance,  Life. 

Penalty  not  imposed  upon  benefit  society.    See  Benefit  Inmiranoe,  4, 

Interest. 

On  purchase  money  for  land.    See  Bond  for  Title,  1. 
On  Taxes.     See  Uaury,  1. 

Interloovtory  Order. 

Appeal  from.    See  Appeal,  /. 

Joinder. 

1.  Plaint ifTs'  suit  being  for  the  contract  price  of  timber  cut  from  land,  it 

was  proper  to  make  any  one  claiming  an  interest  in  said  timber  a 
party  defendant.     Alford  Bros.  v.  Williams,  436. 

2.  In  a  suit  for  the  contract  price  of  timber  cut  from  land,  it  was  proper  to 

join  one  who  was  asserting  claim  to  part  of  the  land  and  have  the  title 
to  the  land  adjudicated.     Id. 

3.  Plaintiff  sued  upon  an  unpaid  draft  given  by  the  defendant  in  compromise 

and  settlement  of  her  claim  against  it  for  the  negligent  killing  of 
her  husband,  and  prayed  in  the  alternative  that  if  she  was  denied  a 
recovery  upon  the  draft  that  she  recover  on  her  original  cause  of  ac- 
tion for  herself  and  her. minor  children.  Held,  there  was  no  misjoinder 
of  parties  or  causes  of  action,  and  a  plea  in  abatement  was  properly 
overruled.     Kirhy  Lumh.  Co.  v.  Chambers,  632. 

4.  In  a  suit  upon  certain  promissory  notes  to  recover  the  amount  of  the  same 

and  to  foreclose  an  alleged  vendor's  lien,  the  plaintiff  may  properly 
join  as  a  codefendant  the  party  from  whom  said  notes  were  bought, 
and  who  represented  at  the  time  of  the  purchase  that  the  same  were 
secured  by  a  valid  vendor's  lien,  and  pray  in  the  alternative  that  in 
the  event  said  lien  should  fail  that  plaintiff  have  judgment  against 
the  person  making  said  representation  for  the  money  paid  for  said  notes. 
Harris  v,  Cain,  139. 

Judge. 

Interested  in  suit  as  taxpayer.  See  Disqualification  of  Judge,  i. 
Remarks  prejudicial  to  counsel.  See  Practice  in  Trial  Court,  2. 
Hearing  motion  for  new  trial.    See  Special  Judge,  1. 

Judgment. 

Recital  held  no  part  of.     See  Administration,  2. 
Foreclosure  upon  machinery.     See  Fixtures,  1. 
Binds  purchaser  pending  suit.     See  Lis  Pendens,  /-5. 
Against  husband  and  wife.    See  Wife^s  Separate  Property,  2. 
Description  in  petition.     See  Writ  of  Error,  1. 

1.  The  practice  of  rendering  iudgment  non  obstante  veredicto  is  not  recog^ 

nized  in  Texas,  the  authority  of  the  court  being  confined  to  directing 
verdict  in  proper  cases,  to  setting  it  aside  if  unwarranted,  or  with- 
drawing the  case  from  the  jury.    Southwestern  T.  d  T.  Co.  v.  James,  560. 

2.  The  beneficiaries  of  a  deed  of  trust  are  not  bound  by  a  judgment*  recov- 

ering the  trust  property  from  the  trustee  in  a  suit  to  which  they  are 
not  parties,  where  the  instrument  confers  on  the  trustee  no  general 
power  to  represent  them,  but  only  to  pay  their  claims  out  of  the  pro- 
ceeds of  the  property.     Sawyer  v.  First  yat.  Bank  of  Hico,  486. 

3.  The  court,  where  the  effect  of  its  own  judgment  in  previous  suit  between 

the  same  parties  is  involved,  will  take  judicial  notice  of  the  former 
proceedings  and  can  look  to  the  record  therein  to  determine  the  scope 
and  effect  of  the  judgment.  (Key,  Associate  Justice,  dissenting,  but 
concurring  in  the  judgment.)     Id. 

4.  Where,  a   plaintiff  failing  to  appear  for  trial,  defendant  filed  a   cross- 

action  on  which,  without  service  on  plaintiff,  he  took  judgment  for  the 
recovery  of  land  with  dismissal  of  plaintifTs  action  therefor,  the  re- 
covery on  such  crossbill  was  void  and  subject  to  collateral  attack  for 
wfltnt  of  service  and  jurisdiction.    Bryson  d  Hartgrove  v.  Boyoe,  416. 
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5.  A  recital  that  plaintiffs  failed  to  appear  and  their  suit  was  thereupon 
dismissed  showed  that  the  judgment  against  them  on  a  crossbill  filed 
by  defendant  on  the  same  day  was  obtained  without  service.     Id. 

Judicial  Knowledge. 

Of  former  proceedings  in  court.     See  Judginent,  S, 

Jurisdietion. 

Over  administration  of  estate.     See  Administration,  1,  2, 
To  grant  letters  of  administration.     See  Administration,  S,  4- 
Bond  necessary  to.     See  Appeal  Bond,  1, 

In  proceedings  for  violation  of  injunction.  See  Contempt,  t,  S. 
Judgment  on  cross-action.  See  Judgment,  4- 
Monthly  allowance  for  support  of  child.  See  Divorce,  1, 
.1  Where  a  nonresident  defendant  appears  for  the  purpose  of  quashing  a 
citation  the  court  acquires  jurisdiction  over  his  person  and  the  cause 
of  action.  Western  C.  P.  d:  Organ  Co,  v\  Oriffin,  76. 
2.  Plaintiff  sued  defendant  in  the  County  Court  upon  two  promissory  notes 
aggregating  about  $840.  Defendant  answered,  in  substance,  that  he 
had  shipped  to  plaintiff,  at  his  request  and  upon  his  guaranty  that 
the  same  should  sell  for  not  less  than  a  certain  price,  a  certain  quantity 
of  rice,  the  proceeds  of  the  sale  of  said  rice  to  be  applied  to  the  pay- 
ment of  said  notes;  that  the  value  of  said  rice  at  the  price  guarante«d 
by  plaintiff  was  $1,761.05,  but  that  the  same  sold  for  only  $761;  that 
by  the  terms  of  said  contract  and  guaranty  the  notes  sued  on  were 
wholly  paid  off  and  discharged,  and  defendant  prayed  judgment  for 
the  difference  between  the  guaranteed  price  of  the  rice  and  the 
amount  of  the  notes.  To  this  answer  the  trial  court  sustained  ex- 
ceptions on  the  ground  that  the  counterclaim  therein  set  up  against 
plaintiff  was  for  an  amount  beyond  the  jurisdiction  of  the  court.  Held, 
error.  The  answer  of  the  defendant  was  in  effect  a  plea  of  payment 
and  not  of  counterclaim,  and  the  balance  for  which  judgment  was 
asked  was  within  the  jurisdiction  of  the  court.  Williamson  v.  Lumber 
Co.,  82  S.  W.  Rep.,  340,  distinguished.     Eule  v.  Dom,  620. 

Jury. 

Judge  urging  agreement.     See  Practice  in  Trial  Court,  1. 

1.  Where  the   interests   and   claims   of   codefendants   are  antagonistic,   each 

defendant  is  entitled  to  the  full  number  of  challenges  given  by  the 
statute  to  each  party  to  the  suit.  But  the  refusal  of  the  trial  court 
to  allow  this  right  will  not  authorize  a  reversal  of  the  judgment  unless 
it  appears  from  the  record  that  the  party  complaining  was  probably 
injured  thereby.     Sweeney  v.  Taylor  Bros.,  365. 

2.  After   the   jury   had    been    empaneled   counsel    for   plaintiff   learned   that 

one  of  the  jury  had  expressed  an  opinion  adverse  to  the  right  of  plain- 
tiff to  recover.  Counsel  for  defendant  refused  to  excuse  said  juror. 
Counsel  for  plaintiff  then  questioned  said  juror  concerning  the  matter 
in  the  presence  of  the  entire  jury.  Held,  not  error.  Galveston,  H. 
d  8.  A.  Ry.  Co.  V.  Paschall,  358. 

3.  Though  the  waiver  of  right  to  a  jury  trial  on  the  issues  presented  by  the 

original  petition,  by  failing  to  demand  a  jury  at  the  time  fixed  by 
law,  might  not  conclude  one  against  whom  new  issues  are  raised  by 
amendment,  a  jury  should  be  at  once  demanded,  if  desired,  upon  the 
filing  of  such  amendment,  and  one  who  has  waited  thereafter  till  a 
jury  is  no  longer  in  attendance  can  not  object  to  trial  by  the  court. 
Nalle  V,  City  of  Austin,  424. 

4.  Whether  a  party  can  claim  prejudice  from  denial  of  a  trial  by  jury  where 

the  case,  involving  only  the  application  of  the  law  to  admitted  facts 
or  documentary  evidence,  presents  no  controverted  question  for  their 
decision,  is  questioned.     Id. 
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xmiBff  Stoek. 

At  croflsing  of  public  road.    See  Railways,  1,  2. 

Labor  Union. 

Expulsion  upon  pretext.     See  Queation  of  Fact,  3. 

1.  A  regulation  or  requirement  of  an  organization  which  forbids  a  member 

to  appear  in  court  and  testify  to  the  injury  of  other  members  is  un- 
lawful and  void.     Thompson  v.  Grand  I.  B.  of  L.  Engineers,  176. 

2.  An  expelled  member  is  not  required  to  exhaust  his  remedies  within  the 

order  to  correct  a  wrongful  expulsion  before  bringing  a  suit  for  dam- 
ages.    Id. 

3.  It  is  proper  and  material   to  prove  on  the  issue  of  damages   sustained 

by  a  member  wrongfully  expelled,  the  publication  of  the  fact  of  ex- 
pulsion, the  value  of  the  insurance  policy  in  the  order,  of  the  traveling 
card,  and  of  the  sick  benefits.     Id. 

LABd  Certificate. 

Transfer  after  location.    See  Transfer  of  Land  Oertifioate,  1, 

Landlord  and  Tenant. 

Failure  to  repair.    See  Limitation,  1. 
Repudiation  of  tenancy.     See  Limitation,  6. 

1.  Although  a  tenant  holds  under  a  written  contract  of  lease  it  is  competent 

for  the  landlord  to  show,  under  proper  pleading,  that  the  tenant  took 
possession  under  a  parol  contract,  and  that  the  written  contract  was 
made  only  for  the  purpose  of  putting  the  parol  contract  into  more 
enduring  form,  and  that  by  mistake  or  inadvertence  a  provision  in  the 
original  parol  contract,  concerning  the  right  of  the  landlord  to  re- 
model the  building,  was  omitted  from  the  written  contract.  Cage  v. 
Patton,  248. 

2.  While  the  law  does  not  require  the  landlord  to  notify  the  commercial 

world  of  the  existence  of  his  lien,  he  can  not  impose  on  those  purchas- 
ing in  open  market  the  products  on  which  he  has  a  lien,  by  knowingly 
and  continuously  permitting  his  tenant  to  sell  the  same,  and  accepting 
a  part  of  the  proceeds  of  such  sales,  and  then  claiming  that  the  sales 
were  unauthorized.  Facts  considered,  and  held  to  show  a  waiver  of 
his  lien  by  a  landlord.     Planters  Compress  Co.  v.  Howard,  285. 

Lease. 

Cancellation  of.    See  School  Lands,  5-7. 

Legiilatnre. 

Disregarding  rule  of  procedure.     See  Constitutional  Late,  4* 

Lioeniee. 

Using  track  as  highway.     See  Railways,  3,  i. 

Lien. 

Sale  in  open  market.     See  Landlord  and   Tenant,  2. 
In  favor  of  purchaser.     See  Taw  Sale,  2. 
Action  for  possession.     See  Trial  of  Right  of  Property,  1. 
Expressly  retained  in  deed.     See  Vendor  and  Purchaser,  5. 

Limitation. 

Title  acquired  by.     See  Pleading,  10. 

To  action  on  quantum  meruit.     See  Statute  of  Frauds,  J. 

1.  Where  a  tenant  sues  for  damages  caused  by  the  failure  of  the  landlord 

to  repair  as  by  the  terms  of  a  written  contract  he  was  bound  to  do. 
the  four  years',  and  not  the  two  years',  statute  of  limitation  applies. 
Houston  Saengerlund  i?.  Dunn,  376. 

2.  Limitation  does  not  begin  to  run  against  an  action  founded  on  fraud  until 

the  fraud  is  discovered  or  might  have  been  discovered  by  due  diligence. 
Western  C.  P.  d  Organ  Co.  v.  Griffin,  76. 
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Limitation—  Contintted. 

3.  PlaintiT  purchased  the  notes  sued  upon  on  the  representation  of  the  seller 

that  they  were  secured  by  a  vendor's  lien;  limitation  did  not  begin 
to  run  against  the  purchaser  until  the  misrepresentation  was  discovered 
or  should  have  been  discovered  by  the  use  of  ordinary  diligence.  Harris 
V.  Cain,  139. 

4.  Facts  considered,  and  held  to  show  adverse  holding  for  ten  years.    Kane 

V.  Sholara,  154. 

5.  When  adverse  possession  of  land  is  begun  by  the  wife  before  marriage,  the 

title  which  ripened  by  limitation  after  marriage  is  hers,  and  the  land 
her  separate  property.     Alford  Bros  v.  Williams j  437. 

6.  A  tenant  who  had  acquired  tax  title  to  the  land  could  not  avail  himself 

of  limitation  thereunder,  except  from  the  date  that  he  distinctly  repu- 
diated his  tenancy  and  gave  notice  thereof  to  the  landlord.  Bryson  d 
Hart  grove  t?.  Boyce,  416. 

7.  Where    defendant's    answer    contained    the    following    allegations:      "For 

answer  the  defendants  allege  and  show  and  would  plead  as  a  com- 
plete  bar  to  plaintiff's  recovery  herein  that,  as  appears  from  said 
petition  of  plaintiff,  the  last  of  said  installments  and  the  final  maturity 
of  all  of  said  indebtedness  fell  on  February  18,  1884;  that  more  than 
four  years  have  elapsed  since  the  accrual  of  the  cause  of  action  on 
said  assumption  by  defendant,  and  on  said  note  or  notes  themselves, 
prior  to  the  institution  of  this  suit."  Held,  a  sufficient  plea  of  the 
statute  of  limitation.     Evans  v,  Jackson,  277. 

8.  Repudiation  by  the  vendee  of  the  vendor's  title  will  set  the  statute  of 

limitations  in  motion  against  the  vendor's  superior  title.  Facts  con- 
sidered, and  held  to  support  a  vendee's  plea  of  limitation.     Id, 

0.  One  who  bought  land  encumbered  by  a  deed  of  trust  could  not,  in  a  suit 

by  him  to  enjoin  the  execution  of  the  trust  deed,  invoke  the  statutes 
of  limitations  of  three,  five  and  ten  years  applicable  to  claims  for 
land.     Williams  v,  Armistead,  35. 

10.  Two  tracts  of  land  were  conveyed  to  defendant  by  the  same  deed.     The 

plaintiffs  claimed  an  interest  in  only  one  of  said  tracts.  In  the  main 
charge  the  court  instructed  the  jury  as  follows:  "Possession  by  one 
of  land  improved  and  enclosed  holds  all  within  his  enclosure;  if  his 
possession  is  under  a  deed  he  has  in  addition  to  his  actual  possession, 
constructive  possession  to  the  extent  of  the  boundaries  indicated  by 
his  deed."  At  the  request  of  plaintiffs  the  court  instructed  the  jury, 
in  substance,  that  limitation  would  not  begin  to  run  against  plaintiffs 
until  defendant  took  actual  possession  of  some  part  of  the  tract  claimed 
by  plaintiffs.  Held,  that  the  special  instruction  cured  any  ambiguity 
in  the  main  charge,  and  the  two  charges  were  not  in  conflict.  Yar- 
borough  v,  MayeSy  446. 

11.  The  statute  of  limitation  will  be  set  in  motion  by  a  dissolution  of  the 

marriage  relation  by  death  or  divorce,  and  having  been  once  set  in 
motion  it  will  not  be  interrupted  by  subsequent  disabilities  of  coverture 
or  minority.     Id, 

Liquidated  Damages. 

Damage  not  ascertainable.    See  Damages,  12, 

Liquor  Dealer's  Bond. 

1.  A  wife,  not  joined  by  her  husband,  may  maintain  action  upon  a  liquor 

dealer's  bond  for  selling  to  him,  an  habitual  drunkard,  though  she  has 
given  no  written  notice  not  to  sell  to  him;  being  the  "person  ag- 
grieved," she  is  authorized  to  sue  by  the  terms  of  the  statute,  whether 
the  recovery  would  be  community  property  or  her  separate  estate. 
Wartelsky  v.  McGee,  30  S.  W.  Rep.,  69,  contra,  will  not  be  followed. 
Burlew  v.  Schille.',  202. 

Lis  Pendens. 

Holder  under  unrecorded  deed.     See  Record  of  Title,  1. 
1.  It  is  settled  law  in  this  State  that  lis  pendens,  in  order  to  render  the 
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Lit  Pendens — Ctmiinued, 

judgment  in  a  cause  binding  upon  a  purchaser  from  a  party  to  the 
suit,  does  not  begin  until  the  service  of  citation  or  process,  or  such 
voluntary  appearance  as  would  give  the  court  jurisdiction.  Humphrey 
V.  Beaumont  Irrig,  Co.,  308. 

2.  B.  purchased  a  tract  of  land  from   L.,  against  whom  a  suit  was  then 

pending  for  said  land;  the  suit  had  been  filed  several  years  before 
that,  but  L.  had  never  been  served  with  citation,  and  had  never  volun- 
tarily appeared  in  the  suit.  After  such  sale  by  L.  to  B.  a  judgment 
was  rendered  in  said  suit  against  L.  for  the  land.  Held,  B.  was  not 
a  purchaser  pendente  lite,  and  was  not  bound  by  the  judgment  against 
L.    Id, 

3.  The  burden  of  proof  was  on  the  parties  asserting  that  said  judgment  was 

binding  on  B.  to  show  that  at  the  time  of  his  purchase,  L.  had  been 
served  with  citation  or  had  voluntarily  appeared  in  said  suit.  Evi- 
dence considered,  and  held  insufficient  to  snow  this  fact.     Id. 

4.  In  an  action  to  set  aside  defendant's  tax  title  to  land,  plaintiffs  not  ap- 

pearing, their  suit  was  dismissed  and  defendant  had  judgment  on  a 
crossbill  for  recovery  of  the  land,  filed  on  the  same  day  and  without 
notice,  and  sold  to  another  prior  to  the  suing  out  writ  of  error  which 
resulted  in  reversal.  Held,  that  there  was  a  pending  litigation  during 
the  time  allowed  by  the  law  for  prosecuting  error,  by  the  result  of 
which  the  purchaser  was  bound;  if  the  failure  of  plaintifT  to  appear 
interrupted  the  prosecution  of  his  suit  still  the  cross-action  of  defend- 
ant presented  a  pending  litigation  so  long  as  it  was  open  to  writ  of 
error.  Bryaon  d  Hartgrore  v.  Boyce,  416. 
6.  One  purchasing  property  pending  an  action  by  his  vendor  for  its  recovery 
is  bound  by  the  result  of  the  litigation  in  a  recovery  by  such  defendant, 
though  had  upon  an  interest  in  the  land  different  from  that  asserted 
by  the  letter's  pleading  at  the  time  of  such  purchase,  and  on  recovery 
Against  him  is  also  liable  for  the  rents.    Id. 

XK>oal  Option. 

Ballots  not  signed  by  judge.     See  Elections,  1-3. 

1.  Article  3397>  Rev.  Stats.,  empowers  any  court  of  competent  jurisdiction  to 

adjudge  a  local  option  election  to  be  void  when  it  is  made  to  appear 
that  the  election  was  illegally  or  fraudulently  conducted.  An  election 
in  which  the  will  of  the  majority  is  defeated  by  conspiracy  and  bribery 
is  both  illegal  and  fraudulent.  A  petition,  in  a  contest  of  a  local  op- 
tion election,  alleged  in  substance,  that  out  of  a  fund  raised  by  persons 
interested  in  defeating  local  option,  and  in  anticipation  of  such  elec- 
tion, the  poll  taxes  of  about  five  hundred  voters  were  paid  and  their 
tax  receipts  obtained  by  said  persons  in  pursuance  of  a  conspiracy  to 
defeat  local  option  at  said  election;  that  said  taxes  were  paid  with 
the  understanaing,  express  or  implied,  that  said  voters  in  considera- 
tion thereof  were  to  vote  against  prohibition,  and  that  said  voters,  at 
an  election  thereafter  held,  did  vote  against  prohibition,  thereby  de- 
feating prohibition  which  otherwise  would  have  carried.  Held,  suffi- 
cient on  general  demurrer.     Whaley  v.  Thomason,  405. 

2.  It  is  not  necessary  in  order  to  make  a  case  of  fraud  and  illegality  in  an 

election  that  the  officers  conducting  the  same  should  themselves  be 
implicated  in  the  fraud  or  illegality.    Id. 

3.  While   in   contesting  local   option   election   on   the  ground   of   fraud   and 

illegality,  the  inquiry  should  be  confined  to  what  took  place  at  the 
very  time  of  the  election,  still  to  prove  fraud  on  the  day  of  election 
inquiry  may  be  made   into  what  took   place  before  the  election.     Id. 

4.  The  use  of  money  or  whisky  or  cigars  on  election  day  for  the  purpose  of 

influencing  voters,  is  contra rv  to  the  Terrell  election  law  and  unlaw- 
ful.    Id. 

5.  Our  election  law,  being  designed  to  purify  the  ballot,  should  be  liberally 

construed  and  rigidly  enforced  to  that  end.     Id, 
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Lost  Instmnieiit. 

Existence  of  duplicate  original.     See  Evidence,  Z, 

Marriage. 

Evidence  insufiScient  to  prove.     See  Married  Woman,  2. 

Harried  Woman. 

Mortgage  executed  by.     See  Chattel  Mortgage,  1. 

1.  A  diamond  ring  purchased  by  a  married  woman  with  community  funds 

becomes  community  property,  and  the  husband  would  have  the  riglit 
to  pawn  or  pledge  the  same;  and  the  pledgee  without  notice,  actual 
or  constructive,  of  a  prior  mortgage  executed  by  the  wife  alone  would 
have  a  lien  superior  to  that  held  by  the  mortgagee  under  the  wife. 
Sweeney  «.  Taylor  Bros.,  365. 

2.  Facts  considered,  and  held  insufficient  to  support  a  finding  that  the  mort- 

gagor of  the  ring  in  question  was  not  a  married  woman  at  the  time 
of  the  execution  of  the  mortgage.     Id, 

Master  and  Servant. 

Employe  violating  rule.    See  Negligence,  S, 
Riding  on  footboard  of  engine.     See  Negligence,  7. 
Cars  moved  while  repairing.     See  Negligence,  10, 
Thrown  from  car  by  sudden  stop.     See  Negligence,  11-13. 
Evidence  showing  employers'  negligence.     See   Negligence,  H. 

1.  An  employe  can  not  recover  damages  for  personal  injuries  resulting  from 

his  own  neglect  of  duty.    Kirhy  Lumb,  Co,  v.  Chambers,  632. 

2.  While  it  might  have  been  true  that  the  track  used  by  deceased  was  ob- 

viously defective,  it  does  not  necessarily  follow,  under  the  evidence 
in  this  case,  that  the  danger  in  riding  over  it  was*  obvious;  and  the 
finding  of  the  jury  that  the  danger  was  not  known  to  deceased  should 
not  be  disturbed.    Id. 

3.  The  defense  of  assumed  risk,  as  that  plaintiff  knew  the  insufficiency  of 

the  force  furnished  to  assist  him  in  pushing  a  car  along  the  track, 
must  be  pleaded.     Price  v.  Consumers  Cot.  Oil  Co.,  47. 

4.  But  it  seems  that  the  fact  that  the  injury  of  plaintiff  was  proximately 

caused  by  the  excessive  force  exerted  by  him  in  attempting  to  move 
the  car,  and  not  by  defendant's  negligence,  was  available  as  a  defense 
under  the  general  denial,     id. 

5.  The  law  governing  the  duty  of  the  master  to  furnish  a  safe  place  for  the 

employe  to  work  and  the  circumstances  under  which  the  servant  will 
be  held  to  have  assumed  the  risk  of  known  or  apparent  danger  arising 
from  the  master's  failure  to  do  so,  stated.    Id, 

6.  The  failure  of  the  master  to  use  proper  care  to  provide  a  reasonably  safe 

place  for  the  servant  to  perform  his  work,  and  to  furnish  him  with 
reasonably  safe  appliances,  is  not  an  ordinary  risk  of  his  employment 
with  the  assumption  of  which  the  servant  is  charged,  unless  he  knows 
of  such  failure.     Smith  v,  Buffalo  Oil  Co.,  267. 

7.  The  general  manager  of  a  corporation  to  whom  is  entrusted  the  complete 

control  of  a  business  is  the  representative  of  the  master,  and  is  not  a 
fellow  servant  with  the  employes  engaged  in  the  actual  operation  of 
its  business,  and  this  is  the  case  whether  such  manager  has  the  power 
to  employ  and  discharge  said  employes  or  not.  Abilene  Cot,  Oil  Co. 
V,  Anderson,  342. 

8.  One  who  was  working  about  the  depot  under  the  employment  and  direc- 

tion of  the  local  agent  was  not  a  fellow  servant  with  a  train  porter 
under  employment  from  a  different  source,  under  the  Act  of  1897. 
(Sayles'  Stats.,  4560h.)      Texas  d  P.  Ry.  Co.  v.  Nichols,  119. 

9.  Where  a  servant  having  knowledge  of  the  defective  or  dangerous  condition 

of  the  platform  where  he  was  required  to  work  made  complaint  of  the 
same  to  his  master  and  received  assurances  that  the  same  should  be 
remedied,  he  is  not  entitled  to  recover  damages  for  any  injury  result- 
ing therefrom  if  the  complaints  are  made  for  the  comfort  and  safety 
of  the  public  rather  than  from  any  anticipated  danger  to  himself,  and 


Index.  681 

Kafter  and  Senrant — Continued. 

if  the  seryant  is  not  induced  by  the  promises  of  the  master  to  continue 
in  the  service.  Id. 
10.  In  a  suit  against  an  express  company  by  an  employe  for  personal  injuries 
caused  by  a  defective  truck  and  a'  defective  pavement  where  said  em- 
ploye  was  required  to  work,  the  express  company  could  not  relieve 
.  itself  of  liability  by  showing  that  the  premises  in  question  were  not 
owned  by  defendant  but  by  a  railroad  company,  and  that  by  the  terms 
of  a  contract  between  defendant  and  said  company  it  was  the  duty  of 
the  railroad  company  to  keep  said  premises  in  repair.  Pacific  Express 
Co.  V.  Shiversy  291. 

Mayor. 

As  member  of  city  council.    See  Cities,  6. 

Xeasnre  of  Damages. 

For  breach  of  contract  for  irrigation.     See  Damages,  1. 

For  injury  to  standing  crop.    See  Damages,  2, 

For  machinery  broken  in  transportation.     See  Damages,  6. 

For  preventing  completing  of  contract.    See  Damages,  8. 

Difference  in  market  value.    See  Damages,  9. 

Contract  lost  by  delayed  message.     See  Damages,  10. 

Xezloan  Orant. 

Suit  by  State  to  recover  excess.     See  Constitutional  Law,  1. 
Effect  of  acceptance  of  patent.     See  Patent,  1. 
Resurvey  of.     See  Confirmation,  1. 

Xinon. 

Liability  for  support.     See  Parent  and  Child,  1» 

Xisdefcriptlon. 

Of  appellant  in  bond.     See  Appeal  Bond,  2. 
Of  amount  of  judgment.     See  Appeal  Bond,  S, 

XlBtake. 

In  written  lease.    See  Landlord  and  Tenant,  1. 

Xortgage. 

Must  be  in  writing.    See  Statute  of  Frauds,  3. 

As  affecting  homestead  designation.     See  Homestead,  S,  4* 

Trespass  by  removal  of  property.    See  Plea  of  Privilege,  2. 

1.  Evidence  considered  and  held  sufficient   to   identify   cattle  mortgaged   to 

plaintiff  with  those  shipped  out  to  and  sold  on  account  of  defendant. 
American  Nat,  Bank  of  Austin  v.  First  Nat.  Bank  of  San  Marcos,  392. 

2.  A  mortgagee  entitled  to  possession  of  property,  after  maturity  of  his  debt, 

can  maintain  suit  for  conversion  against  one  removing  and  selling  it, 
and  is  not  bound  to  pursue  the  property.    Id. 

Xotlon  for  Hew  Trial. 

Hearing  by  another  judge.     See  Special  Judge,  1. 

1.  It  is  within  the  discretion  of  the  District  Court  to  hear  and  determine 

a  motion  for  new  trial  within  less  than  two  days  before  adjournment 
for  the  term,  especially  when  the  submission  of  the  motion  until  so 
late  a  day  has  been  caused  in  part  by  the  conduct  of  the  opposite 
party.  The  provisions  of  Rule  71  for  the  District  Courts  are  not 
mandatory.     Houston  Saengerbund  v.  Dunn,  376. 

2.  Assignments  of  error  based  upon  the  insufficiency  of  the  evidence  to  sup- 

port the  verdict  will  not  be  considered  on  appeal  unless  specified  in 
a  motion  for  new  trial.  But  in  regard  to  the  ruling  of  the  court  upon 
exceptions  to  the  pleadings,  the  admission  of  evidence,  and  in  the 
giving  and  refusing  instructions  a  different  rule  prevails.  Having 
once  acted  upon  the  matters  last  mentioned  it  is  not  to  be  presumed 
that  the  judge  will  change  his  ruling,  and  hence  in  order  to  appeal 
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from  such  action  it  is  not  necessary  that  it  be  made  ground  for  new 
trial.  Such  assignments  will  be  considered  on  appeal,  though  the 
motion  for  new  trial  was  not  filed  in  due  time.  McFadden  v.  Missouri, 
K,  d  T,  Ry.  Co.,  360. 

Municipal  Corporation. 

Validating  defective  incorporation.     See  Constitutional  Law,  4,  5. 

1.  Articles  385,  580,  581,  585,  586,  Revised  Statutes,  considered,  and  held, 

while  it  is  necessary  for  the  county  judge  to  make  the  order  for  an 
election  to  incorporate  a  city  or  town,  it  is  not  necessary  that  such 
order  be  entered  of  record  in  any  particular  book.  In  this  case  such 
order  was  in  fact  made  when  the  petition  for  the  election  was  presented, 
but  was  not  spread  upon  the  minutes  of  the  Commissioners'  Court  at 
that  time;  subsequently,  and  after  the  election,  the  order  was  entered 
nunc  pro  tunc  on  the  minutes  of  the  Commissioners  Court  on  motion 
of  the  county  judge.     Held,  sufficient.     State  v.  Larkin,  253. 

2.  The    order   for   an   election    recited   the   prerequisites    prescribed    by   the 

statute.  Held,  that  the  finding  of  the  county  judge  in  these  respects 
is  conclusive.    Id. 

3.  The  statute  does  not  make  it  the  duty  of  the  county  judge  to  determine 

whether  the  proposed  limits  of  the  city  or  town  to  be  incorporated 
embraces  territoi^  that  ought  not  to  be  included.  This  is  the  duty 
of  the  promoters  of  the  corporation.     Id, 

4.  In  1901  an  Act  was  passed  entitled  "An  Act  to  amend  article  386c,  chapter 

1,  title  18,  of  the  Revised  Civil  Statutes  of  Texas  of  1895,  relating  to 
cities  and  towns."  Article  386c  was  amended  in  1897,  the  amendment 
taking  the  place  of  the  original  article.  This  amendment  of  1897  had 
become  article  386c  when  the  amendment  of  1901  was  passed,  and  the 
reference  by  that  Act  to  "Article  386c"  had  reference  to  the  article 
as  amended  in  1897  and  was  sufficient.     Id, 

5.  The  Act  of  the  Legislature  of  1901,  first  called  session,  p.  32,  validated 

any  supposed  defects  in  the  procedure  to  incorporate  a  city  or  town 
resulting  from  irregularities  in  the  petition  for  election,  ordering  or 
holding  the  same,  declaring  the  result  thereof,  and  as  to  the  territory 
included  in  the  corporate  limits.     Id. 

Name. 

1.  A  grantee  was  designated  as  "Nathan  Cordrey"  in  the  patent.    In  a  power 

of  attorney  to  sell  said  land  the  patentee  was  designated  as  "N.  CI 
Cordrey."     Held,   immaterial   discrepancy.     Kane   v.   Sholars,    154. 

2.  A  certificate  from  the  Treasurer  as  to  the  standing  of  a  purchaser  of 

school  land  was  not  rendered  inadmissible  by  a  mistake  in  the  middle 
initial  of  the  purchaser,  where  his  identity  sufficiently  appeared.  Trim— 
hie  V.  Borrougha,   554. 

Negligenee. 

Degree  of  care  required.     See  Carriers  of  Passengers,  4>  •5' 

Passenger  riding  on  engine.     See  Carriers  of  Passengers^  9,  10. 

Care  required  for  safety  of  passenger.     See  Carriers  of  Passengers,  i,  5, 

Exemption  by  city  charter.     See  Cities,  1. 

County  not  liable  for  defective  roadway.     See  Counties,  1. 

Care  by  plaintiff  to  lessen  injury.     See  Damages,  S. 

Death  by  negligence  of  defendant.     See  Death  hy  Wrongful  Act,  1, 

Child's  ability  to  appreciate  danger.     See  Evidence,  JO. 

Incompetency  of  train  crew.     See  Harmless  Error,  5. 

Burden  of  proving.     See  Instructions  to  Juries,  3. 

Requires  existence  of  duty.     See  Instructions  to  Juries,  4- 

A  question  of  fact  for  jury.     See  Instructions  to  Juries,  5. 

Burden  of  proving  contributory  negligence.     See  Instructions  to  Juries,  6. 

Intoxication  as  contributory  negligence.     See  Instructions  to  Juries,  7. 

Ability  to  hear  and  heed  warnings.     See  Instructions  to  Juries,  8, 

Requested  charge  ignoring  issue.     See  Instructions  to  Juries,  13. 
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Submitting  contributory  negligence.     See  Instructions  to  Juries,  18, 

Injury  by  plaintiff's  own  neglect.     See  Master  and  Servant ^  1, 

Risks  from  obvious  defects.     See  Master  and  Servant^  2. 

Insufficient  force  for  work.     See  Master  and  Servant^  3,  4, 

Safe  place  for  employe  to  work.     See  Master  and  Servant,  5,  6,  9,  10, 

Acts  of  vice-principal.     See  Master  and  Servant ,  7. 

Injury  by  fellow  servant.     See  Master  and  Servant,  8, 

Premises  not  owned  by  defendant.     See  Master  and  Servant,  10. 

Definition  of  proximate  cause.     See  Prommate  Cause,  1. 

Licensees  using  track.     See  Railways,  3,  4> 

Not  necessary  element  in  nuisance.     See  Nuisance,  1. 

1.  It  was  correct  to  require  of  those  operating  a  train,  on  discovering  one 

in  a  place  of  peril,  the  use  of  every  means  in  their  power,  consistent 
with  the  safety  of  the  train,  to  stop  in  time  to  prevent  injury;  but, 
it  seems,  too  much  is  required  when  defendant  is  relieved  from  lia- 
bility only  where  it  is  "impossible"  to  stop  in  time.  International  d 
O,  N,  R,  Co.  V,  Jackson,  61, 

2.  Where  the  pleadings  and  evidence  raised  that  issue,  defendant  was  entitled 

to  have  given  a  requested  instruction  presenting  specifically  as  a  de- 
fense the  voluntary  intoxication  of  the  injured  person  making  him 
unable  to  exercise  ordinary  care.     Id. 

3.  The  violation  of  a  city  ordinance  limiting  the   speed  of  trains  may  be 

pronounced  negligence  in  law,  but  is  only  actionable  when  it  caused 
the  injury,  and  the  better  form  of  charge  would  be  to  leave  the  ques- 
tion of  legal  negligence  to  the  jury  along  with  the  negligence  in  fact.  Id. 

4.  Where  the  failure  to  have  a  "cow  catcher"  on  the  rear  of  a  train  when 

backing  into  a  station  was  alleged  as  negligence  it  was  advisable  to 
give  a  requested  charge  that  the  defendant  had  a  right  to  operate  its 
trains  as  persons  of  ordinary  prudence  engaged  in  such  business  usually 
did.    Id. 

5.  The   fact   of   contributory   negligence   is   to   be   determined   from   all    the 

evidence  and  the  charge  should  not  test  it  by  the  testimony  of  the 
plaintiff  alone.     Price  v.  Consumers*  Cot,  Oil  Co.,  47. 

6.  By  a  printed  rule  of  a  railroad  company  brakemen  were  forbidden  from 

going  between  the  cars  to  uncouple  them,  but  the  evidence  showed  that 
brakemen  were  under  the  direction  and  control  of  the  conductors  and 
that  said  rule  was  habitually  violated  within  the  knowledge,  if  not 
by  requirement  of  the  conductors.  Held,  the  violation  of  the  rule  did 
not,  per  se,  constitute  contributory  negli^jence.  This  was  at  best  but 
a  circumstance  to  be  considered  by  the  jury  in  determining  such  issue. 
Chicago,  R.  I.  rf  P.  Ry.  Co.  v.   Thontpnon,  459. 

7.  Where  the  petition  alleged  that  the  position  occupied  by  deceased  on  the 

footboard  of  the  engine  was  not  only  customary  but  was  necessary 
in  the  discharge  of  his  duties,  and  that  he  was  properly  upon  the 
footboard  in  the  discharge  of  his  duties  to  appellant  at  the  time  of 
the  accident,  an  exception  to  the  allegation  of  custom  was  -properly 
overruled.     Kirhy  Lunib.  Co,  v.  Chambers,  632. 

8.  It  was  not  necessary  to  defendant's  liability  that  it  should  have  foreseen 

or  anticipated  the  exact  occurrence  which  caused  the  accident.  It  was 
enough  that  it  might  reasonably  have  anticipated  an  accident  of  like 
nature  as  the  result  of  its  negligence.     Id. 

9.  Defendant  by  its  pleading  charged  the  plaintiff  with  contributory  negli- 

gence in  attempting  to  alight  from  a  moving  car;  the  evidence  tended 
to  disclose  only  this  ground  of  negligence  against  the  plaintiff;  the 
court  required  the  jury  to  find  (1)  that  plaintiff  was  injured  in  at- 
tempting to  alight  from  the  moving  car;  (2)  that  his  so  doing  was 
negligence;  and  (3)  that  such  negligence  contributed  to  his  injuries. 
Held,  error.  If  plaintiff  was  injured  in  alighting  from  the  car,  and 
such  act  was  negligence,  he  could  not  recover,  and  in  requiring  the 
jury  to  find  that  such  act  contributed  to  his  injury  the  charge  sub- 
mitted an  issue  not  raised  by  the  pleading  or  evidence.  Dallas  C,  E, 
St,  Ry,  Co,  V.  McAllister,  131. 
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10.  The  only  specific  allegations  of  negligence  in  plaintiff's  petition  were  to 

the  effect,  first,  that  defendant's  foreman  negligently  failed  to  keep  a 
lookout  for  plaintiff's  safety,  as  he  was  bound  to  do,  after  placing 
him  in  a  dangerous  place  to  work;  and  second,  that  the  switch  crew 
were  negligent  in  pustiing  a  string  of  cars  in  on  the  side  track  without 
looking  for  and  warning  plaintiff.  Held,  error  to  admit  testimony 
to  prove  negligence  on  the  part  of  defendant  in  having  plaintiff  to  do 
the  work  on  a  side  track,  instead  of  on  the  repair  track.  It  was  also 
error  for  the  court  to  submit  this  issue  of  negligence  to  the  jury. 
Chicago,  R.  L  d  O.  lly.  Co.  v.  Breeding,  123. 

11.  Charge   (submitting  issue  of  negligence  in  action  by  a  conductor  thrown 

from  his  caboose  by  sudden  setting  of  air  brakes  caused  by  the  train 
parting)  compared  with  the  pleadings  and  held  to  properly  submit 
the  issue  there  presented.     Oalveaton,  H.  d  8.  A.  Ry,  Co.  v.  King,  433. 

12.  Chaige  considered  and   held  not  to  assume  the  fact  that  plaintiff  was 

thrown  down  by  a  sudden  stopping  of  the  train,  but  to  leave  such  fact 
to  the  jury.  Held,  also,  that  fact,  being  undisputed,  might  properly 
have  been  assumed.     Id. 

13.  A  charge  which  permitted  recovery   only  on  proof  that  the   injury  was 

causal  by  negligence  of  defendant  producing  a  sudden  stopping  of  the 
train  was  not  erroneous  in  failing  to  require  the  jury  to  find  that 
the  stop  was  unusual  under  the  circumstances.     Id. 

14.  Facts  considered,  and  held  sufiScient  to  raise  the  issue  of  negligence  on 

the  part  of  the  employer.  It  was  therefore  error  to  instruct  a  verdict 
for  defendant.     Smith  v.  Buffalo  Oil  Co.,  267. 

15.  Because  the  expert  witnesses  for  the  defendant,  although  they  testified 

that  the  machinery  was  adjusted  and  operated  in  a  very  careful  man- 
ner, could  not  account  for  the  accident  by  which  the  injury  was  inflicted 
on  any  other  theoiy  than  that  of  the  negligence  of  the  defendant  al- 
ibied and  proved  by  plaintiffs,  the  jury  were  warranted  in  returning 
a  verdict  for  the  plaintiffs.  Texas  d  P.  Coal  Co.  v.  Daves,  280. 
1(5.  If  one,  by  the  negligent  act  of  another,  is  placed  in  a  situation  of  danger, 
and  in  order  to  save  himself  from  the  danger  acts  wildly  and  negli- 
gently, he  would  not  thereby  be  precluded  from  a  recovery  for  the  in- 
juries received  in  such  effort  to  escape.  Gulf,  C.  d  S.  F.  Ry.  Co.  v. 
Tullia,  219. 

17.  There  was  no  error  in  defining  contributory  negligence  as  "negligence  on 

the  part  of  the  party  injured  which  directly  and  proximately  contributed 
to  and  caused  tne  injury."    Id. 

18.  A  party  guilty  of  negligence  is  responsible  for  the  result,  if  that  negli- 

gence has  caused  another  to  be  surrounded  by  such  circumstances  as 
to  him  appear  to  threaten  injury,  whether  such  person  act  prudently 
or  imprudently,  if,  in  an  effort  to  avoid  injury,  he  makes  a  choice  of 
means  from  which  injury  results,  although  it  may  turn  out  that  if 
he  had  done  differently,  or  had  done  nothing,  he  would  not  have  been 
injured.     Tewaa  M.  R.  Co.  v.  Byrd,  164. 

19.  The  court  charged  the  jury  as  follows:     '*If  you  find  that,  by  reason  of 

such  negligence,  if  any,  the  plaintiff  was  placed  in  a  position  of  great 
danger,  and  that  he,  in  his  efforts,  if  he  used  such  efforts,  to  escape 
from  such  impending  danger,  if  any,  fell  from  said  trestle,"  etc.  Held, 
if  error,  it  was  favorable  to  defendant,  and  furnishes  no  ground  of 
complaint.     Id. 

20.  Where  the  evidence  showed  that  one  of  defendant's  motor  cars  collided 

with  a  horse  upon  the  track,  and  a  lady  passenger  standing  upon  the 
front  platform  of  the  car  becoming  frightened  jumped  from  the  car 
and  was  injured,  it  was  reversible  error  to  admit  the  testimony  of  the 
motorman  and  the  conductor  that  they  did  not  anticipate  such  an 
occurrence  and  such  a  consequence.  The  proper  test  was,  could  a  very 
cautions,  prudent  and  competent  person,  situated  as  were  defendant's 
employes,  have  anticipated  that  such  an  accident  would  probably  result 
from  the  action  of  the  motorman  in  negligently  running  into  an  ob- 
struction on  the  track  T  and  not  whether  the  particular  servant  did 


Ikdsx.  685 

Vegllflrenoe — Continued, 

or  did  not  actually  contemplate  such  results.  Moore  v.  yorthem  Tex. 
Trac.  Co.,  683. 

21.  Where  there  was  testimony  in  the  record  to  the  effect  that  the  street  car 

in  question  was  running  "very^  fast/'  and  "mighty  fast,"  it  was  error 
to  exclude  evidence  of  a  city  ordinance  against  running  street  cars 
faster  than  seven  miles  an  hour.  The  rate  of  speed  was  a  question  of 
fact  for  the  jury."  Id. 

22.  The  fact  that  the  injured  party  was  standing  on  the  platform  of  the  car 

at  the  time  of  the  accioent  raised  the  issue  of  contributory  negligence, 
and  warranted  the  court  in  assuming  that  such  act,  if  negligence,  was 
a  proximate  cause  of  the  injury.     Id. 

23.  It  is  not  necessary  that   a  defendant,   to  be   liable   for   his  negligence, 

must  have  anticipated  the  precise  injury  or  the  precise  person  receiv- 
ing the  injury,  but  it  is  sufficient  if  he  ought  to  have  anticipated  a 
similar  injury  to  some  one  similarly  situated.  Charges  considered  and 
held  erroneous.     Id. 

24.  In  the  absence  of  evidence  showing  that  defendant's  employes  saw  the 

horses  on  the  track  or  near  the  track  before  they  were  struck,  it  was 
error  to  charge  the  jury  that  it  was  the  duty  of  defendant's  employes 
to  exercise  ordinary  care  to  avoid  killing  plaintiff's  horses  after  they 
were  discovered  on  the  track.  The  fact  that  the  track  was  straight  for 
a  great  distance  on  either  side  of  the  crossing  at-  or  near  which  the 
horses  were  killed  is  not  of  itself  sufficient  to  raise  the  inference  that 
defendant's  employes  saw  the  horses  on  the  track  in  time  to  avoid 
injuring  them.     Oulf,  C.  d  8.  F.  Ry.  Co.  v.  Simpson,  126. 

25.  Evidence  considered,  but  not  stated,  in  case  of  one  run  over  by  a  pas- 

senger train  backing  into  station,  held  sufficient  to  support  a  finding 
of  negligence  on  the  part  of  the  defendant  company  and  due  care  by 
deceased,  and  also  to  raise  the  issue  of  negligence  by  defendant  after 
discovering  deceased's  peril.    International  d  G.  N.  R.  Co.  v,  Jackson,  61. 

Negotiable  Instrument. 

1.  Bills  of  lading  and  warehouse  receipts  are  not  considered  negotiable  in 
the  same  sense  as  bills,  notes,  etc.,  but  are  regarded  as  representativet 
of  the  property  covered  by  them,  and  when  delivered  with  or  without 
endorsement,  in  deference  to  the  agreement  of  the  parties,  are  a  con- 
structive delivery  of  the  property.  National  Bank  of  Cleburne  v.  Citi- 
zens  ytl.  Bank  of  C,  636. 

Hew  Parties. 

1.  A  plaintiff  may  bring  in  new  parties  by  supplemental  petition  as  well  as 
by  amended  petition  when  the  necessity  for  such  parties  is  made  to 
appear  by  facts  pleaded  in  the  answer  of  the  original  defendant.  Harris 
V.  Cain,  139. 

Hew  Trial. 

Hearing  motion  for.    See  Motion  for  New  Trial,  1;  Special  Judge,  1. 
Time  for  filing  motion.    See  Motion  for  New  Trial,  2, 

Honresldent. 

Administration  upon  estate  of.     See  Administration,  S,  4. 
Appearing  to  quash  service.     See  Jurisdiction,  1. 
Citation  of.    See  Service  of  Process,  1,  2. 

Notary  Public. 

Description  of  in  certificate.    See  Acknowledgment,  S, 

Note. 

Altered  in  hands  of  payee.    See  Alteration  of  Instrument,  1, 
Given  by  executrix  personally.     See  Executors,  2. 
Alteration  by  holder.    See  Instructions  to  Juries,  20. 
Extension  of  time  on.     See  Instructions  to  Juries,  24,  25. 
Unliquidated  damages  arising  from  same  transaction.     See  Set-off,  1, 
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Notice. 

Of  pleading  filed  in  vacation.     See  Amendment,  1, 

By  registration  of  title.    See  Chattel  Mortgage,  1, 

Of  prior  conveyance.     See  Innocent  Purchaser,  1, 

Of  danger  from  defective  track.     See  Master  and  Servant,  2. 

Where  danger  is  known  or  apparent.    See  Master  and  Servant,  5m 

Of  negligence  by  master.     See  Master  and  Servant,  6. 

Of  defective  or  dangerous  platform.     See  Master  and  Servant,  9, 

That  stagnant  water  was  causing  injury.    See  Nuisance,  Jjf. 

Of  relationship  to  deceased.     See  Telegraph,  3, 

By  retention  of  vendor's  lien.     See  Vendor  and  Purchaser,  5. 

Hotloe  of  Claim. 

1.  A  stipulation  in  a  contract  of  employment  executed  with  a  railroad  com- 
pany beyond  this  State  to  the  effect  that  the  employe  will  give  notice 
within  a  certain  time  of  any  claim  for  damages  resulting  from  personal 
injuries  received,  is  a  stipulation  pertaining  to  the  remedy,  and  will 
be  enforced  by  the  courts  of  this  State  only  when  shown  to  be  reason- 
able and  not  violative  of  article  3379,  Rev.  Stats.,  which  provides  that 
a  stipulation  for  notice  of  that  kind  for  a  less  period  than  ninety  days 
shall  be  void.     Chicago,  R.  /.  d:  P.  Ry.  Co,  v.  Thompson,  459. 

Notice  to  Produce. 

1.  A  notice  to  produce  letters  written  by  R.  to  B.  and  M.  did  not  cover  letters 
written  by  R.  to  M.     Bryson  d  Hartgrove  v,  Boyce,  415. 

Nuisance. 

1.  Where  it  is  proved  that  a  nuisance  actually  exists,  the  person  responsible 

therefor  can  not  escape  liability  by  showing  that  he  exercised  ordinary 
care  to  prevent  it.  Negligence  is  not  an  essential  fact  to  be  considered 
in  determining  liability.     McFadden  v.  Missouri,  K.  d  T.  Ry,  Co.,  350. 

2.  Where  a  nuisance  is  charged,  no  recovery  can  be  had  unless  the  injury 

can  be  attributed  to  the  act  of  man  rather  than  natural  causes,  and  in 
order  to  make  a  nuisance  it  must  be  shown  that  it  is  the  result  of 
human  agency  in  some  form.     Id, 

3.  If  the  defendant  company  created  a  nuisance  by  causing  water  to  collect 

and  stand  in  holes  and  ditches  on  its  right  of  way,  and  there  were 
similar  nuisances  at  the  same  time  near  plaintiff's  residence  in  no  man- 
ner caused  by  the  defendant,  and  the  two  combined  resulted  in  the  in- 
juries complained  of,  the  company  would  be  liable  for  the  portion  of 
the  injuries  which  resulted  from  the  nuisance  created  by  it.     Id. 

4.  The  plaintiff  offered  to  testify  that  some  time  before  filing  suit  he  told  a 

section  boss  and  a  station  agent  of  the  defendant  that  the .  right  of 
way  adjoining  his  premises  was  in  bad  condition;  that  there  was  stag- 
nant water  and  rotting  weeds  on  the  same,  and  asked  to  have  same 
cleaned  up.  Held,  admissible  for  the  purpose  of  showing  notice  to  de- 
fendant that  plaintiff  claimed  he  was  being  injured  by  the  condition 
of  defendant's  right  of  way.     Id. 

Officer. 

Elections  in  towns  and  cities.     See  Constitutional  Law,  2, 
Liability  for  acts  of  deputy.     See  Sheriff,  1-3. 
De  facto.     See  Taxation,  1, 

Off-Set. 

See  Set-off,  1. 
Opinion. 

As  to  number  of  cattle  in  certain  brands.     See  Evidence,  8. 

Where  facts  can  be  placed  before  jury.     See  Evidence,  9. 

As  to  sufficiency  of  assets.     See  Evidence,  11 . 

Upon  hypothetical  questions.     See  Evidence.  12. 

As  to  knowledge  of  others.     See  Evidence,  13. 

As  to  value  and  damage.     See  Evidence,  IJ/. 

As  to  willingness  and  ability  to  comply  with  contract.    See  Evidence,  IS* 
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Ordinance. 

Adoption  of.     See  Ciiiea,  6, 

Regulating  speed  of  train.    See  Negligence,  S,  21. 

Parent  and  Child. 

Allowance  for  support  of  child.    See  Divorce,  1,  ^ 

1.  The  father  is  primarily  liable  for  the  support  of  his  minor  children,  and 
this  liability  continues,  notwithstanding  a  decree  of  divorce  between 
the  parents.     B<md  v.  Bond,  129. 

Parties. 

Joinder  of  defendants.     See  Joinder,  J,  4. 

Antagonistic  defendants.     See  Jury,  i. 

Made  by  supplemental  petition.     See  Neto  Parties,  1. 

Part  Owner. 

1.  Plaintiff  alleged  in  his  petition  that  he  was  the  owner  of  the  crops  de- 
stroyed. On  the  trial  he  testified  that  he  owned  one-half  the  crop 
and  the  tenant  the  other  half.  Held,  plaintiff  was  only  entitled  to 
recover  damges  for  his  interest  in  the  crop  destroyed.  Qulf,  C,  d  8. 
F.  Ry.  Co,  V,  McMurrough,  216. 

Patent. 

Of  resurveyed  Mexican  grant.  See  Confirmation,  1, 
1.  The  owners  of  land  granted  by  the  Mexican  Government,  who,  under  the 
Act  of  February  10,  1852,  confirming  and  providing  for  resurvey  and 
patent  of  such  titles,  had  accepted  patents  from  the  State  to  the  land 
as  resurveyed,  relinquished  thereby  all  claim  to  lands  not  included  in 
the  boundaries  as  patentecl,  though  they^might  have  been  embraced  in 
the  boundaries  of  their  original  grants,  and  held  by  valid  title  there- 
under but  for  the  acceptance  of  such  patents.    Sullifmn  v.  State,  90. 

Peace  Officer. 

Arresting  without  warrant.     See  Arrest,  1. 

Pedigree. 

Declarations  in  proof  of.     See  Evidence,  11. 

Penalties. 

For  nonpayment  of  taxes.    See  Taoaation,  2;  Usury,  1. 

Personal  Injury. 

Specific  allegations  of.     See  Pleading,  7. 
Damages  recoverable  for.     See  Damages,  13,  H. 

Plea  In  Abatement. 

1.  A  verdict  for  plaintiff  which,  under  the  charge  given,  could  only  have  been 
reached  by  first  deciding  against  defendants  on  their  plea  that  the 
suit,  by  reason  of  an  extension  of  time  on  the  note  sued  on,  was 
prematurely  brought,  sufficiently  disposed  of  such  plea  without  a  specific 
finding  against  defendants  thereon.     Ellis  v.  Littlefi^ld,  319. 

Plea  of  Privilege. 

Action  at  place  of  contract.     See  Venue,  2. 

1.  An  action  for  fraud  against  several  defendants  residing  in  different  coun- 

ties may  be  maintained  in  the  county  where  only  one  of  them  resides. 
Sawyer  v.  First  Nat.  Bank  of  Hico,  486. 

2.  Cattle  mortgaged  to  plaintiff  were  shipped  by  the  mortgagor  out  of  the 

county  where  they  were  held  and  to  market  in  another  State,  consigned 
to  and  sold  on  account  of  the  president  of  defendant  bank,  in  pursu- 
ance of  an  arrangement  made  with  such  mortgagor,  in  that  county,  by 
the  president  acting  on  behalf  of  the  bank.  Held,  that  the  trespass  was 
committed  in  the  county,  and  suit  therein  could  be  maintained  against 
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the  bank  and  iU  president  over  their  plea  of  privilege  to  be  sued  in 
the  county  of  their  residence.  American  Nat.  Bank  of  Austin  v.  First 
Nat.  Bank  of  San  Marcos,  392. 
8.  A  nonresident  defendant  was  sick  and  confined  to  his  bed  at  the  time  a 
judgment  by  default  was  rendered  against  him.  He  carried  the  case 
by  certiorari  to  the  County  Court,  and  there  presented  his  plea  of 
privil^e  to  be  sued  in  the  coimtv  of  his  residence.  The  plaintiff  moved 
to  strike  out  the  plea  of  privilege  because  it  came  too  late,  and  to 
dismiss  the  certiorari.  Held,  the  court  properly  overruled  the  motion 
to  strike  out  and.  dismiss.     Mistrot  Bros,  d  Co.  v,  Wilson,  100. 

Pleadings. 

Necessary  to  assert  estoppel.     See  Agency,  1, 

Agreement  made  by  representative.     See  Agency,  10, 

Filing  in  vacation.     Ses  Amendment,  L 

In  another  action.     See  Evidence,  16. 

Proof  admissible  under  general  issue.     See  Evidence,  25. 

Statute  of  limitations.    See  Limitations,  7. 

Assumption  of  risk  by  servant.    See  Master  and  Servant,  3, 

Proximate  cause  of  injury.     See  Master  and  Servant,  4. 

Must  authorize  verdict.     See  Quantum  Meruit,  1. 

Promise  to  answer  default  of  another.    See  Statute  of  Frauds,  1. 

Allegation  of  mental  suffering.     See  Telegraph,  2. 

Affirmative  equitable  relief.     See  Trespass  to  Try  Title,  5. 

1.  Where  a  defendant  had  notice  on  appearance  day  that  it  would  be  neces- 

sary to  amend  his  answer  and  neglected  doing  so  until  the  case  was 
called  for  trial,  when  an  answer  setting  up  for  the  first  time  a  defense 
of  failure  of  consideration  was  filed,  it  was  not  an  abuse  of  discretion 
on  the  part  of  the  court  to  strike  out  such  answer  on  motion  of  plain- 
tiff.    Lewis  V.  M^illiams,  464. 

2.  In  considering  a  general  demurrer  every  reasonable  intendment  and  mean- 

ing favorable  to  the  pleader  will  be  indulged,  and  if  the  words  used 
are  capable  of  any  reasonable  interpretation  sustaining  the  pleading 
this  will  be  adopted.     Cleghon  v.  Barstow  Irr.  Co.,  621. 

3.  A  petition  from  which  it  substantially  appears  that  a  ''water  right"  is 

an  appurtenance  of  great  value  to  one  of  the  subdivisions  of  plaintiff's 
land;  that  plaintiff  did  not  know  upon  which  of  said  subdivisions  said 
water  right  was  situated  and  that  defendant  irrigation  company,  whose 
duty  it  was  to  supply  the  water,  alone  had  this  information;  that 
upon  application  to  defendant's  general  manager  plaintiff  was  falsely 
and  fraudulently  informed  as  to  the  location  of  said  y^ater  right;  that 
said  false  statement  was  knowingly  made  by  said  manager  with  intent 
that  plaintiff  should  act  thereon;  that  plaintiff  did  act  thereon,  and 
was  damaged  thereby;  that  plaintiff  was  ignorant  of  the  truth  and 
relied  on  said  statement,  is  sufficient  as  against  a  general  demurrer.   Id. 

4.  Where  the  pleading  is  fairly  susceptible  of  two  intendments,  on  special 

exception  that  will  be  adopted  which  is  most  unfavorable  to  the 
pleading.  In  the  absence  of  a  special  demurrer,  and  when  tested  by 
a  general  demurrer  the  pleading  will  be  given  the  most  reasonable  in- 
tendment in  favor  of  its  sufficiency.  Qorham  v.  Dallas,  C.  d  S.  ^V. 
Ry.  Co.,  615. 

6.  Where  the  petition  does  not  disclose  the  name  of  the  agent  of  a  corpora- 

tion by  whom  the  alleged  contract  was  made,  it  is  subject  to  special 
exception  on  that  ground.  Tres  Palacios  R.  &  I.  Co.  v.  Eidman,  642. 
6«  In  a  suit  upon  a  stated  account  the  defendant  is  entitled  to  a  bill  of  par- 
ticulars, and  a  special  exception  to  a  petition  on  the  ground  that  the 
account  is  not  itemized  is  as  valid  against  a  stated  as  an  open  account. 
Bartholomew  v.  Shepperd,  679. 

7.  In  stating  his  injuries  the  plaintiff  should  set  out  the  actual  known  facts 

of  injury  and  their  consequences.  They  should  be  alleged  with  as 
much  reasonable  certainty  as  their  character  and  nature  permit,  so 
as  to  advise  the  opposite*  party  of  the  extent  of  the  injury,  the  basil 
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■J:  for  damages,  and  the  character  of  proof  to  expect.     Dallas  C.  E.  8t. 

J'  Ry.  Co,  V.  McAllister,  131. 

8.  The  a  1  lection,  as  a  mere  matter  of  description  of  the  land  claimed  by 

tift.  plaintiff,  of  the  date  of  a  sale  of  it  to  him  by  the  Stiite,  did  not  restrict 

Ksr  his  proof  to  rights  acquired  by  such  sale.     Trimble  v.  Borroughs^  554. 

}A  9.  In  a  suit  brought  by  thte  State,  by  the  Attorney-General,  under  sec.   11, 

se*'*  eh.  4,  Acts  let  Called  Session,  27th  Leg.,  p.  6,  to  determine  the  loca- 

191  lion  and  boundaries  of  land  claimed  under  title  from  the  Mexican  Gov- 

Bou:  emment  and  recover  that  claimed  under  but  not  included  in  such  grant, 

the  excess  sued  for  never  having  been  previously  segregated  or  defined, 

the  petition  was  not   subject  to  demurrer  for   failing  to  set  up  the 

boundaries  of  the  land  sought  to  be  recovered.     Sullivan  v.  State,  89. 

10.  PlaintiiTs  plead  title  both  by  regular  chain  from  the  sovereignty  of  the 

soil,  and  by  limitation.    They  could  therefore  prove  title  by  either  or 
both  methods.     Alford  Bros.  v.  Williams,  437.   • 

11.  Where  the  contract  between  the  parties  is  pleaded  by  the  defendant,  the 

plaintiff  may  introduce  the  .same  in  evidence,     yeblett  v.  McGrato  d 
Brewer,  239. 

12.  Where  the  pleading  alleged  a  contract  to  pay  plaintiffs  $100  per  section 

for  locating  defendant  upon  school  land,  and  the  evidence  showed 
that  either  this  amount  was  to  be  paid  in  cash,  or  $75  in  cash  and 
the  use  of  the  land  for  a  certain  period,  it  was  not  error  for  the  court 
to  charge  the  jury  to  find  for  plaintiffs  if  they  believed  from  the  evi- 
dence that  plaintiffs  made  a  proposition  to  defendant  to  locate  him 
upon  school  hind  at  $75  per  section,  subject  only  to  the  condition  that 
geff^  said  land  suited  defendant,  and  plaintiffs  {jerfomied  their  part  of  the 

^n  contract,  and  said  land  did  suit  defendant  and  the  same  was  awarded 

^'^  to  him  by  the  State.    Stanford  v.  Wright  d  Oreen,  346. 


Powers. 

1.  A  power  of  attorney  only  authorized  the  agent  to  convey  by  quitclaim. 


g^  The  agent  conveyed  by  deed  with  covenant  of  special  warranty.     The 

j^ft-:  deed  was  valid  to  the  extent  of  the  agent's  authority,  and  conveyed 

^x  the  land  so  far  as  his  principal  could  do  so.     Kane  v.  Sholars,   154. 

2.  The  death  of  a  purchaser  of  land  encumbered  by  a  deed  of  trust  lien 
^',s  revokes  the  power  of  the  trustee  to  sell  pending  an  administration  by 

an   independent  executor  as   well   as   where  the   administration    is  by 
the  Probate  Court  under  the  statute.     Williams  v.  Armistead,  35. 

3.  That  a  debt  secured  by  deed  of  trust  is  barred  by  the  statute  of  four 
years'  limitation  does  not  affect  the  power  to  sell  conferred  by  the 
trust  deed.    Id. 


Pledge. 


IS" 

•  'ii 

:^ 

^lA  Of  community  property.     See  Married  Woman,  1,  2. 

h  J^  Interference  with  possession.    See  Trial  of  Right  of  Property,  i,  2* 

i^  PoiseMion. 

.  •''  Presumption  of  title  from.     See  Trespass  to  Try  Title,  4- 

[ti^.  1.  Possession   of   an   unlocated   land  certificate   is   prima  facie  evidence  of 

iei"  ownership.     Alford  Bros.  v.  Williams,  437. 

Practice. 

•pert  Rulings  upon  this  subject  will  be   found  arranged   under  more  specific 

^J  heads.    See  Administration,  1-4;  Alimony,  1 ;  Amendment,  1;  Appeal,  1; 

,'^  Appeal  Bond,  1-3;  Argument  of  Counsel,  IS;  Assignments  of  Error,  1; 

'f'  Bills  of  Exception,  1,  2;  Briefs,  1,  2;  Certified  Question,  1;  Certiorari, 

it'''  1;  Change  of  Venue,  1,  2;  Citation,  1,  2;  Conclusion  of  Fact,  1;  Con- 

^  tempt,  IS;  Continuance,  1,  2;  Costs,  1;  Depositions,  1,  2;  Disqualifl^ 
cation  of  Judge,  1;  Findings  by  Court,  1,  2;  Fraud,  2;  Harmless  Error, 

^  1-7;  Impeachment  of  Witness,  1;  Injunction,  1;  Instructions  to  Juries, 

th^'  1-27;  Joinder,  1-4;  Judgment,  1-5;  Jurisdiction,  1,  2;  Jury,  1-4;  Lis 

li  Vol.  XLI.  Civil— 44. 
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Pendens,  1-5;  Motion  for  New  Trial,  1,  2;  New  Parties,  1;  Notice  to 
Produce,  1;  Plea  in  Abatement,  1;  Plea  of  Privilege,  l-S;  Practice  in 
Trial  Court,  IS;  Practice  on  Appeal,  1-9;  Question  of  Fact,  IS; 
Railways,  6,  7;  Receiver,  IS;  Service  of  Process,  IS;  8et-^ff,  1;  Special 
Judge,  1;  Statement  of  Facts,  1;  Venue,  1,  2;  Verdict,  1;  Writ  of  Er~ 
ror,  1. 

Practice  in  Trial  Court. 

Challenges  by  antagonistic  defendants.     See  Jury,  1. 
Questioning  juror.     See  Jury,   2. 
Demand  for  jury.     See  Jury,  3,  4- 

1.  A  jury  having  notified  the  court  that  they  could  not  agree,  the  court  said 

to  them:  **1  would  suggest  that  you  try  to  harmonize  your  views  in 
a  spirit  of  compromise  and  endeavor  to  reach  a  verdict."  And  again: 
"It  is  very  important  that  you  reach  a  verdict  if  you  can.  Frequently 
jurors  think  then  can  not  agree  when,  in  fact,  they  can,  and  sometimes 
do  agree.  Jurors,  in  their  deliberations,  should  exercise  a  spirit  of 
compromise,  and  try  to  harmonize  their  views  and  differences,  and 
reach  a  verdict,  if  possible.  The  question  of  arriving  at  a  verdict, 
however,  is  with  each  of  you  individually,  and  is  a  matter  with  your 
own  conscience  and  judgniient,  and  no  one  has  a  right  to  question  or 
gainsay  your  motives."  Held,  reversible  error.  Texas  M.  R.  Co.  v. 
Byrd,  165. 

2.  Remarks  of  the  court  in  the  hearing  of  the  jury  concerning  counsel,  con- 

sidered and  held  calculated  to  reflect  upon  the  counsel  and  prejudice 
his  client's  cause,  and  therefore  reversible  error.  Dallas  C.  E.  St, 
Ry.  Co.  V.  McAllister,  131. 

3.  Where  the  evidence  upon  an  issue  between  the  parties  is  sufficient  to  create 

more  than  a  surmise  or  suspicion  of  plaintiff's  right  to  recover  on 
such  issue,  it  is  proper  to  submit  such  issue  to  the  jury.  Evidence 
considered,  and  held  sufficient  to  require  the  court  to  submit  to  the 
jury  the  right  of  plaintiff  to  recover  of  defendant  certain  commissions 
upon  the  sale  of  defendant's  land.  Armstrong  v.  O'Brien,  83  Texas, 
648,  and  O'Brien  v.  Gilliland,  4  Texas  Civ.  App.,  41,  distinguished. 
Clark  V.  Wilson,  450. 

Practice  on  Appeal. 

Conflicting  decisions.     See  Certified  Question,  I. 

1.  Where  there  is  an  error  "apparent  of  record"  the  Appellate  Courts  are 

required  by  statute  to  consider  the  same,  although  not  assigned.  Ful- 
ler V.  Kaminsky,  549. 

2.  Only  the  points  presented  by  propositions  under  an  assignment  of  error 

will  be  considered  on  appeal.    San  Antonio  d  A.  P.  Ry.  Co.  v.  Wood,  226. 

3.  Error  in  overruling  special  exceptions  to  plaintiff's  supplemental  petition 

can  not  be  considered  upon  a  record  which  shows  only  the  overruling 
of  exceptions  to  the  petition,  and  that  special  exceptions  were  filed 
to  both  the  original  and  the  supplemental  petitions.  Southwestern  /. 
d  T.  Co,  V.  James,  560. 

4.  Where  appellants  fail  to  observe  the  rules  prescribed  for  the  submission 

of  their  cases  on  appeal,  the  assignments  of  error  will  not  be  con- 
sidered.    See   this   ease   for  numerous   and   various  violations  of  said 
rules.     Kirby  Lumb.  Co.  v.  Chambers,  632. 
6.  A  verdict  supported  by  sufficient  evidence  w^ill  not  be  reversed   because 
there  was  conflicting  testimony.    Ellis  v.  Littlefield,  318. 

6.  Where  the  testimony  is  conflicting,  the  verdict  will  not  be  disturbed  un- 

less, in  the  opinion  of  the  Appellate  Court,  it  is  against  the  great 
preponderance  of  the  evidence.  Galveston,  H.  d  8.  A.  Ry.  Co.  v.  Pas- 
chalh  357. 

7.  Where  the  trial  court  found  that  by  a  former  judgment  the  defendant 

trustee  had  recovered  the  trust  fund  in  controversy  for  tne  benefit  of 
plaintiffs,  plaintiffs  appealing  upon  a  statement  of  facts  which  did 
not  embrace  that  judgment,  though  showing  that  it  was  introduced  in 
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evidence,  could  not  attack  such  finding.  Saioyer  v.  First  Nat.  Bunk 
of  Hico,  486. 

8.  It  is  the  peculiar  province  of  the  jury  to  pass  on  the  credibility  of  the 

witness,  and  where  plaintiff's  evidence  in  a  suit  on  account  of  personal 
injuries,  though  contradicted  by  other  witnesses,  sustains  a  recovery, 
it  will  be  disturbed  on  appeal  only  in  exceptional  cases.  Citizens  Ry. 
Co.  V.  Sinclair,  610. 

9.  Each  judgment  must  be  tested  on  appeal  by  the  evidence  in  its  own 

record.  Because  in  other  similar  appealed  cases  there  may  have  been 
evidence  which  would  warrant  such  a  judgment  as  was  rendered  in 
the  case  in  hand,  this  would  not  authorize  the  court  to  take  judicial 
knowledge  of  such  evidence  and  render  judgment  as  if  said  facts  had 
been  proven  in  the  case  on  trial.     Temas  d  P.  Ry,  Co.  v,  Amett,  403. 

Premmptlon. 

Note  altered  in  hands  of  payee.     See  Alteration  of  Instrument,  1. 
Of  title  from  prior  possession.    See  Trespass  to  Try  Title,  4, 

Prohibition. 

Local  option  elections.     See  Elections,  1-3. 

Fraud  vitiating  election  for.     See  Local  Option,  1-5, 

Proximate  Canse. 

Of  injury  by  over  exertion.  See  Master  and  Servant,  -J. 
1.  The  court  charged  the  jury  that  proximate  cause  is  that  cause  "without 
which  the  accident  would  not  have  happened."  Held,  abstractly  in- 
correct. To  make  an  act  the  proximate  cause  of  an  injury  ''it  must 
appear  that  the  injury  was  the  natural  and  probable  consequence  of 
the  negligent  act,  and  that  it  ought  to  have  been  foreseen  in  the  light 
of  the  attending  circumstances."  Galveston,  H,  d  8,  A.  Ry,  Co.  v. 
Paschall,  358. 

Public  Pnnds. 

Deposit  in  bank.     See  Indemnity  Bond,  i. 

'Publio  Land. 

See  School  Land,  1-9, 

Publio  Koad. 

Circumstances  not  showing  dedication.     See  Dedication,  1, 
Dedication  by  sale  with  reference  to  plot.     See  Dedication,  t» 

Publioation. 

Service  by.    See  Citation,  1,  2, 

Quantum  H emit. 

When  action  arose.     See  Statute  of  Frauds,  5. 

1.  It   is   error   for  the   court   by    its   charge  to   authorize  a   verdict   upon 

quantum  meruit  when  neither  the  pleading  nor  the  evidence  presents 
such  issue.     Stanford  v.  Wright  d  Oreen,  346. 

2.  The  general  denial  of  the  defendant,  the  owner  of  the  building  imposed 

upon  plaintiffs,  the  contractors,  the  burden  of  pleading  and  proving 
that  they  in  all  respects  complied  with  the  terms  and  stipulations  of 
their  contract,  otherwise  they  would  not  be  entitled  to  recover.  The 
facts  of  this  case  do  not  authorize  a  recovery  upon  quantum  meruit. 
The  rights  of  the  parties  must  depend  upon  the  contract.  Nehlett  v. 
McOraw  d  Brewer,  239. 

Qnettion  of  Pact. 

Whether  plaintiff  was  passenger.     See  Carriers  of  Passengers,  5. 

Negligence  in  violating  rule.     See  Negligence,  6. 

Evidence  raising  more  than  surmise.    See  Practice  in  Trial  Court,  3^ 
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1.  Proof  of  the  execution  of  a  deed  by  circumstanceB  is  a  question  of  fact, 

and  the  finding  of  the  court  or  jury  on  such  issue  will  have  the  same 
conclusive  weight  on  appeal  as  their  finding  on  any  other  issue.  Veatoh 
V.  Gray,  146. 

2.  Where  a  contract  is  to  be  performed  in  a  reasonable  time,  what  is  a 

reasonable  time  is  a  question  of  fact,  and  should  be  submitted  to  the 
jury.  Where  no  time  is  stipulated  for  performance  of  a  contract  the 
law  infers  that  it  shall  be  done  in  a  reasonable  time.  Clark  v.  Wiir- 
son,  450. 
8.  Plaintiff  was  a  member  in  good  standing  in  the  Brotherhood  of  Locomo- 
tive Engineers,  and  held  his  membership  in  Division  201.  Charges 
were  preferred  against  him  in  this  Division  for  "unbecoming  conduct 
and  violating  his  obligation."  Under  this  charge  there  were  two 
specifications.  For  the  first  specification  the  Division  might  lawfully 
expel  a  member;  for  the  second  specification  they  could  not  do  so 
because  it  would  violate  the  laws  of  the  land  and  an  inalienable  right 
of  the  member.  After  trial  upon  said  charges  plaintiff  was  expelled 
from  the  Brotherhood.  Plaintiff  alleged,  and  introduced  sufficient  proof 
to  raise  the  issue,  that  the  first  specification  was  only  a  pretext,  and 
that  he  was  in  fact  expelled  upon  the  second  specification.  Held,  the 
issue  should  have  been  submitted  to  the  jury  and  it  was  error  for  the 
court  to  instruct  a  verdict  for  defendants.  Thompson  v.  CHrand  I.  B. 
of  L.  Engineers,  176. 

Queitlon  of  Law. 

Effect  of  writing.     See  Written  Instrument,  1,  2. 

Kallwayg. 

Surgeon  employed  by  conductor.     See  Agency,  i,  6, 
Under-billing  weight  of  freight,     bee  Carriers  of  Freight,  1. 
Limiting  liability  to  its  own  line.     See  Carriers  of  Freight,  2, 
Transfer  between  connecting  lines.     See  Carriers  of  Freight,  S, 
Action  by  purchaser  for  damage  in  transit.    See  Carriers  of  Freight,  4,  5. 
Damage  by  connecting  lines.     See  Carriers  of  Freight,  6, 
Delay  not  a  conversion.     See  Carriers  of  Freight,  7. 
Limiting  liability  to  its  own  line.     See  Carriers  of  Freight,  2, 
Transfer  to  connecting  line.     See  Carriers  of  Freight,  3, 
Liability  to  purchaser  on  cars.     See  Carriers  of  Freight,  -f,  5. 
Injury  on  connecting  lines.     See  Carriers  of  Freight,  6. 
Ejecting  for  nonpayment  of  fare.     See  Carriers  of  Passengers,  IS,  8 
Degree  of  care  required.     See  Carriers  of  Passengers,  J^,  5. 
Termination  of  passage.     See  Carriers  of  Passengers,  6,  7. 
Passenger  riding  on  engine.     See  Carriers  of  Passengers,  9,  10. 
Liability  for   loss  of  baggage.     See  Crrriers  of  Passengers,   11-1$, 
Compromise  of  claim  after  sale.     See  Compromise,  2. 
Injunction  against  ticket  scalpers.     See  Contempt,  IS. 
Diligence  to  obtain  testimony.     See  Continuance,  1. 
Surprise  by  amended  pleading.     See  Continuance,  2. 
Costs  on  appeal  from  Justice  Court.     See  Costs,  1. 
Injury  to  standing  crop.     See  Damages,  2,  3. 
-  Diminished  earning  capacity.     See  Damages,  4. 
Delay  of  building  material.    See  Damages,  5. 
Machinery  broken  in  transportation.     See  Damages,  6,  7. 
Shipment  of  live  stock.     See  Damages,  9. 
Expense  of  medical  treatment.     See  Damages,  13. 
Recovery  for  permanent  disability.    See  Damages,  H. 
Hardships  of  ejected  passenger.     See  Damages,  15,  IS. 
Witness  testifying  from  memorandum.     See  Evidence,  4- 
Admissibility  of  account  of  sales.     See  Evidence,  5,  6. 
Child's  capacity  to  appreciate  danger.     See  Evidence,  9,  10, 
Opinion  as  to  damage  to  live  stock.     See  Evidence,  l\. 
Decorations  of  agent.    See  Evidence,  18,  20. 
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Delay   in   tranBporting  machinery.     See   Evidence,  21* 
Litigious  plaintiffs.     See  Evidence]  22, 
PlaintifTs  reputation  for  industry.     See  Evidence,  23. 
Notice  of  special  damages.     See  Evidence,  24- 
Determining  duration  of  life.     See  Evidence^  28, 
Venue  in  actions  against.     See  Foreign  Corporations,  1-^. 
Incompetency   of  train  crew.     See   Harmless  Error,  5. 
Obstruction  of  roadway.     See  Highways,  1. 

Contradictory  statements  by  witness.     See  Impeachment  of  Witness,  1. 
Burden  of  proving  negligence.     See  Instructions  to  Juries,  3» 
Where  no  duty  is  owSi.     See  Instructions  to  Juries,  ^. 
Negligence  question  for  jury.     See  Instructions  to  Juries,  5. 
Burden  of  proving  contributory  negligence.     See  Instructions  to  Juries,  6. 
Intoxication   as   contributory   negligence.     See   Instructions   to  Juries,   7. 
Failure  to  request  charge.     See  Instructions  to  Juries,  8,  11,  12,  22. 
Request  for   improper  charge.     See  Instructions   to  Juries,   13,  IJ^. 
Charge  on  weight  of  evidence.     See  Instructions  to  Juries,  16. 
Cliarge  assuming  fact.     See  Instructions  to  Juries,  17. 
Charge  on  contributory  negligence.     See  Instructions  to  Juries,  18. 
Recovery  for  future  suffering.     See  Instructions  to  Juries,  23. 
Adverse  opinion  b}'  juror.     See  Jury,  2. 
Insufficiency  of  evidence.     See   Motion  for  Xew   Trial,  2. 
Negligence  of  fellow  servant.     See  Master  and  Servant,  8. 
Complaint  of  dangerous  premises.     See  Master  and  Servant,  9, 
Degree  of   care  on  discovered   peril.     See   Negligence,   1, 
Intoxication  as   contributory   negligence.     See  Negligence,  2, 
Speed  violating  city  ordinance.     See  Negligence,  3,  21. 
No  cow-catcher  on  rear  of  train.     See  Negligence,  4. 
Habitual  violation  of  rules.     See  Negligence,  6. 
Alighting  from  moving  car.     See   Negligence,  9. 
Dangerous  place  for  working.     See  Negligence,  10. 
Thrown  from  car  by  sudden  stop.     See  Negligence,  11-13. 
Avoiding  threatened  danger.     See  Negligence.  16,  18,  19. 
Definition  of  contributory  negligence.     See  Negligence,  17. 
Consequences  not  anticipated.     See  Negligence,  20,  23. 
Proximate  cause  of  injury.     See  Negligence,  22. 
Care  on   discovered   peril.     See   Negligence,   24,  25. 
Contract  for  notice  of  claim.     See  Notice  of  Claim,  1. 
Water  standing  in  ditches.     See  Nuisance,  1-4. 
Ownership  of  crops  destroyed.     See  Part  Owner,  1. 
Allegations   of  personal   injury.     See  Pleading,  7. 
Court  urging  jury  to  agree.     See  Practice  in  Trial  Court,  1. 
Court  reflecting  on  counsel.     See  Practice  in  Trial  Court,  2. 
Briefing  case.     See  Practice  on  Appeal,  2. 
Conflicting  testimony.     See  Practice  on  Appeal,  6. 
Credibility  of  Witness.     See  Practice  on  Appeal,  8. 
^^  Sufficiency  of  evidence.     See  Practice  on  Appeal,  9. 

Natural  and  probable  consequences.  See  Proximate  Cause,  1. 
Contract  to  transport  in  Pullman  car.  See  Sleeping  Cars,  1. 
Motion  for  new  trial.    See  Special  Judge,  1. 

1.  Where  it  is  undisputed  that  defendant's  track  was  fenced,  it  is  error  for 

the  court  to  charge  the  jury  that  a  railroad  company  is  liable  for 
the  value  of  stock  killed  by  its  locomotives  in  running  over  its  railway. 
Gulf,  C.  d  S.  F.  Ry.  Co.  v.  Simpson,  125. 

2.  Wliere  the  evidence  was  without  conflict  that  plaintiff's  horses  were  killed 

on  such  a  public  crossing  as  defendant  would  not  be  allowed  to  fence, 
it  was  error  to  charge  the  jury  that  they  might  find  for  plaintiff  if 
the  horses  were  killed  at  a  point  where  its  right  of  way  was  not  fenced 
and  where  public  necessity  or  convenience  did  not  require  that  it  be 
unfenced.     Id. 

3.  It  is  well  settled  that  if  a  portion  of  a  railroad  track  has  been  commonlv 
I  and  habitually  used  for  a  long  time  by  the  public  as  a  footpath,  with 
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the  knowledge  and  acquiescence  of  the  company,  it  is  considered  as 
having  licensed  the  public  to  use  such  portion  of  its  roadbed  for  that 
purpose,  and  a  person  so  using  the  track  would  occupy  the  position 
of  a  licensee.     Texas  M,  R.  Co.  v,  Byrd,  164. 

4.  Both  the  licensee  and  the  servants  of  the  company  are  under  obligation 

to  use  ordinary  care  to  avoid  injury  in  such  case.     /d. 

5.  A  railway  company  has  the  right,  under  the  Constitution,  to  pledge  its 

bonds  as  collateral  security  for  money  or  property  actually  received 
as  a  result  of  such  pledge,  as  well  as  to  sell  the  same.  'Western  8. 
d  M.  Co.  V.  United  Statee  d  M,  Trust  Co.,  478. 

6.  This  suit  was  brought   by   certain  bondholders   to  establish   the  validity 

of  such  bonds,  to  foreclose  a  mortgage  executed  to  secure  the  same, 
and  to  have  a  receiver  appointed  for  the  mortgaged  property.  It  was 
proper  for  the  court  to  determine  the  validity  of  the  bonds,  without 
determining  the  amount  due  on  the  bonds  or  who  held  them,  especially 
when  the  court  reserved  the  right  in  the  decree  to  allow  the  bond- 
holders to  come  in  afterwards  and  prove  up  their  ownership  and  in- 
debtedness.   Id. 

7.  A   trust   company,   holding   bonds   of   the   defendant   as    security,   issued 

certificates  called  "collateral  trust  certificates."  These  certificates  evi- 
denced the  primary  loans  for  which  some  of  said  bonds  were  pledged; 
others  were  pledged  for  other  indebtedness.  The  trial  court  adjudged 
that  the  holders  of  the  bonds  should  participate  pro  rata  in  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property  until  their  primary  in- 
debtedness was  paid  on  the  basis  of  the  bonds  held,  and  not  of  the 
debt.    Held,  correct.    Id. 

Ratifloatlon. 

Of  act  by  principal.    See  Agency,  2. 

Of  unlawful  act  of  deputy.    See  Sheriff,  3, 

Kecitalf. 

Failure  of  plaintiff  to  appear.     See  Judgment,  5. 

&eoelTer. 

1.  In  a  petition  for  injunction  and  appointment  of  a  receiver  plaintiffs  al- 

leged, in  substance,  that  they  were  joint  owners  with  defendant  in 
certain  real  and  personal  property,  the  title  to  which  was  in  defendant's 
name;  that  defendant  was  trying  to  dispose  of  the  same;  that  he  was 
insolvent;  that  should  he  sell  the  same  to  an  innocent  purchaser  such 
purchaser  would  remove  the  property  elsewhere,  defendant  would  ap- 
propriate the  proceeds  to  his  own  use,  and  plaintiffs  would  suffer  a  total 
loss.  The  juoge  heard  the  |)etition  in  chambers,  granted  the  injunction 
and  appointed  a  receiver,  all  without  notice  to  defendant.  Held,  that 
the  appointment  of  a  receiver  without  notice  to  defendant  was  error, 
because  the  petition  did  not  show  that  the  property  in  question  was 
in  such  "danger  of  being  lost,  reniove<l  or  materially  injured,"  as  is 
required  by  the  statute,  and  because  the  injunction  gave  ample  pro- 
tection.    Haywood  v.  Scarhoroughf  443. 

2.  An   appeal   from   an   interlocutory  order  appointing   a   receiver   must   be 

taken  within  twenty  days  from  the  entry  of  such  order  (Rev.  Stats., 
art.  1383).  It  does  not  lie  from  an  order  refusing  a  motion  to  vacate 
the  appointment,  made  more  than  twenty  days  after  entry  of  the 
order.    Fidelity  F.  Co.  of  S.  F.  v.  Hirshfieldy  617. 

8.  In  a  suit  to  foreclose  a  lien  on  property  in  the  hands  of  a  receiver,  the 

proper  remedy  is  to  intervene  in  the  receivership  suit.  But  a  judg- 
ment in  an  independent  suit  against  the  receiver  is  not  void.  The 
pendency  of  the  receivership  is  merely  defensive  matter  which  must 
be  pleaded.     Cameron  d  Co.  v.  Jones,  4. 
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Beoord  of  Title. 

Certificate  of  acknowledgment.     See  Acknowledgment,  i-4* 
Notice  by.     See  Chattel  Mortgage,  1. 
To  prove  execution  of  deed.     See  Evidence,  26. 
1.  One  claiming  land  under  deed  not  recorded  at  the  time  suit  therefor  was 
commenced  against  his  grantor  by  a  plaintiff  without  notice  of  the 
deed,  is  in  the  attitude  of  a  purchaser  pendente  lite.    Bryson  d  Hart- 
grove  17.  Boyoe,  415. 

BemoYal  of  Cauiei. 

Pleading  filed  in  vacation.    See  Amendment,  L 

Bent. 

Passing  to  purchaser.    See  Vendor  and  Purchater,  1. 

Bepeal. 

Title  of  act.    See  Constitutional  Law,  S, 

Bes  Adjudicata. 

Bp  judgment  in  foreclosure.     See  Fiwtures,  1. 
Suit  against  trustee.    See  Judgment,  2. 

Beieiiiion. 

For  nonpayment  of  purchase  money.     See  Vendor  and  Purchaser,  S» 

Betunrey. 

Of  Mexican  grant.    See  Patent,  1, 

BeToeation. 

Of  agency  by  death  of  principal.    See  Powers,  2. 

Sale. 

Right  of  agent  to  commission.    See  Agency,  9. 

Of  live  stock  in  transit.     See  Carriers  of  Freight,  i,  5. 

Under  bond  for  title.     See  Contracts,  3, 

Purchaser  on   foreclosure.     See  Innocent  Purchaser,  3, 

By  trustee  after  debt  is  barred.     See  Powers,  3. 

Not  shown  by  written  instrument.     See  Statute  of  Frauds,  2, 

Of  growing  timber.    See  Statute  of  Frauds,  4* 

Motion  to  set  aside.    See  Tax  Sale,  1, 

Passing  future  rents.    See  Vendor  and  Purchaser,  1,  2. 

Effect  on  accrued  rents.     See  Vendor  and  Purchasery  2. 

1.  A  contract  of  sale  with  its  warranties  and  stipulations  considered,  and 

held,  that  the  defendant,  by  his  failure  to  comply  with  the  terms  of 
the  contract  signed  by  him,  had  released  the  plamtiff  from  all  liability 
upon  its  warranties.     Shearer  v.  Gaar,  Scott  d  Co.,  39. 

2.  A  purchaser  of  personal   property,  under  an  executory  contract  for  its 

sale  and  delivery,  who  inspects  the  same  before  receiving  it,  is  es- 
topped, as  to  patent  defects,  from  denying  that  it  was  of  the  character 
bargained  for;  and  it  matters  not  that  at  the  time  of  receiving  it  he 
did  so  under  protest;  nor  that  he  was  compelled  to  accept  and  use  it 
to  prevent  certain  forfeitures.  Gorham  v.  Dallas,  C.  d  8.  W.  Ry. 
Co.,  616. 

3.  It  appea^ng  from  the  evidence  that  the  defendant  did   not  accept  the 

splioe  bars  in  lieu  of  the  angle  bars  contracted  for,  but  used  the  same 
under  the  promise  of  plaintiff  to  do  what  was  right  in  the  matter,  it 
would  only  be  liable  for  the  reasonable  market  value  of  such  as  it 
used.    Id. 

Satiifaotlon. 

I.  Where  a  debtor  secured  by  a  trust  deed  accepted  in  satisfaction  of  his 
debt  a  sum  realized  from  a  void  sale  of  the  property  made  by  a 
substituted  trustee,  such  payment,  not   being  made  with  money  fur- 
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nished  by  the  mortgagor  or  his  vendee  nor  by  their  procurement  or 
solicitation,  did  not  enure  to  their  benefit  and  constituted  no  bar  to 
the  execution  of  the  trust.     Williams  v,  Armisteady  35. 

Bohool  Land. 

1.  One  applying  to  purchase  an  entire  section  of  school  land  placed  on  the 

market  as  containing  533  acres  and  making  his  payment  and  executing 
his  obligation  for  d<$erred  payments  at  the  due  price  for  that  acreage, 
and  whose  application,  after  it  was  awarded  to  nim,  by  resurvey,  was 
suspended  upon  discovering  that  the  section  contained  1191  acres,  was 
recognized  as  purchaser  of  the  entire  tract  on  payment  and  execution 
of  a  new  obligation  based  on  the  acreage  as  resurveyed.  Held,  that 
his  title  as  purchaser  prevailed  over  that  of  a  subsequent  applicant 
for  purchase  of  the  excess.     Winana  v,  McCahe,  99. 

2.  It  seems,  following  Willoughby  y.  Long,  96  Texas,  194,  that  an  application 

to  purchase  the  excess  in  a  section  of  school  land  sold  to  another, 
before  the  excess  has  been  ascertained  by  the  Land  Commissioner  and 
segregated  from  the  part  already  sold,  is  premature,  and  confers  no 
title.  Id. 
8.  An  explanation  in  the  certificate  of  the  Land  Commissioner  that  a  name 
and  date  given  under  the  head  of  "remarks"  signified  the  time  when 
and  to  whom  the  section  of  school  land  mentioned  had  been  sold  was 
admissible  to  indicate  that  his  certificate  meant  that  the  land  had 
been'  sold,  and  not  that  it  was  still  on  the  market.     Id, 

4.  Where  objection  is  made  to  the  admission  of  a  certificate  by  the  Land 

Commissioner  as  a  whole,  and  it  is  admissible  to  show  some  of  the 
facts  certified,  it  is  immaterial  that  it  embraces  other  facts  or  con- 
clusions which  could  not  be  properly  shown  by  his  certificate.     Id, 

5.  The  question  whether  a  lease  of  school  land  had  been  either  formally  or 

informally  cancelled  being  one  of  fact  for  the  jury,  the  court  properly 
admitted  a  certificate  of  its  cancellation  by  the  Commissioner,  though 
it  was  afterward  reinstated  by  him,  and  instructed  the  jury  as  to 
the  effect  of  its  treatment  by  the  Commissioner  and  lessees  as  no  longer 
in  force  as  constituting  an  informal  cancellation.  Trimble  v.  Bor- 
roughs,  554. 

6.  A  lease  of  school  land  was  admissible,  though  plaintiff  did  not  claim 

under  it,  on  the  issue  of  the  validity  of  defendant's  claim  as  a  pur- 
chaser to  whom  the  Commissioner  had  awarded  the  land  on  the  as- 
sumption that  the  lease  was  not  in  force,  whether  it  had  been,  can- 
celled being  a  question  of  fact  upon  the  evidence.     Id, 

7.  The  record  of  a  suit  in  which  the  lessee  of  school  land  had  disclaimed 

any  interest  therein  was  admissible  on  the  issue  as  to  informal  can- 
cellation of  such  lease  by  the  Land  Commissioner  with  assent  of  the 
lessee.     Id, 

8.  A  notice  from  the  Land  Commissioner  to  the  Treasurer  of  the  cancella- 

tion of  a  lease  of  school  land  is  not  such  a  record  of  the  tatter's  office 
as  can  be  proved  by  a  certified  copy  therefrom.  The  certificate  should, 
it  seems,  come  from  the  Land  Office.     Id, 

9.  A  purchaser  and  actual  settler  upon  school  land  probably  has  such  an 

interest  therein  as  is  subject  to  execution  for  his  debts  even  before 
he  has  completed  the  three  years'  occupancy.  Haynie  Merck,  Co,  v. 
Miller,  79. 

Service  of  Prooeu. 

By  publication.    See  Oitation,  1,  2, 

Suit  not  pending  until.     See  Lis  Pendens t  IS, 

1.  A  nonresident  defendant,  found  within  this  State,  may  be  served  with 

process  in  the  same  manner  as  though  he  were  a  resident  of  the 
county  in  which  he  is  served.  In  such  case  the  provisions  of  art.  1230. 
Rev.  Stats.,  do  not  apply.     Cameron  d  Co,  v,  Jones,  4. 

2.  In  the  absence   of   proof  that  a   defendant  foreign   corporation  was  not 

engaged  in  business  in  this  State,  service  of  citation  upon  the  secretary 
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of  8uch  corporation  while  casually  in  this  State  will  confer  jurisdiction 
upon  the  District  Court  to  foreclose  a  mortgage  lien  upon  personal 
property,  as  against  such  foreign  corporation.  Id. 
3.  Service  of  citation  upon  one  who  is  acting  as,  and  discharging  the  duties 
of  secretary  and  treasurer  of  a  corporation  with  the  knowledge  and 
acquiescence  of  the  other  officers  and  directors  of  such  corporation  *  is 
binding  on  the  corporation,  even  though  such  person  had  theretofore 
resigned  his  position  as  secretary  and  treasurer.     Id. 

Bet-Oir. 

1.  In  a  suit  on  a  note  a  counterclaim  for  unliquidated  damages  arising  out 
of  the  same  transaction  in  which  the  note  sued  on  was  executed,  is 
permissible.     Tyson  v.  Jackson  Bros.,  128. 

Settlement. 

As  bar  to  action.     See  Compromise,  I. 
By  shipper  after  sale.     See  Compromise,  2. 
On  promise  of  employment.     See  Fraud,  5. 

Sheriff. 

1.  In  order  to  impose  responsibility  upon  a  sheriff  for  the  act  of  his  deputy 

it  must  appear  that  the  act  of  which  complaint  is  made  was  done 
by  the  deputy  while  in  the  execution  of  some  writ  or  process  lawfully 
issued,  or  while  in  the  performance  of  some  duty  imposed  by  law  upon 
the  sheriff  or  the  acting  deputy.  Facts  considered,  and  held  not  to 
show  liability  of  sheriff  for  acts  of  his  deputies  in  attempting  to 
make  an  arrest  for  disturbing  the  peace  and  carrying  a  pistol.  Brown 
V.  King,  688. 

2.  By  the  phrase  "color  of  office"  is  meant  a  claim  or  assumption  of  right 

*to  do  an  act  by  virtue  of  an  office,  made  by  a  person  who  is  legally 
destitute  of  such  right.    Id. 

3.  It  is  doubtful  whether  a  recovery  could  be  had  against  a  sheriff  on  the 

ground  of  a  ratification  by  him  of  the  unlawful  acts  of  his  deputy.  Id. 

Sleeping  Car. 

1.  A  passenger  contracted  for  accommodations  in  a  Pullman  palace  car 
between  two  certain  points  on  a  line  of  railway.  Before  renching 
its  destination  the  Pullman  car  was  detached  from  the  train  and  at- 
tached to  another  train  going  in  the  opposite  direction.  The  train 
conductor  and  the  employes  of  the  Pullman  Company  persistently 
insisted  on  said  passenger  being  transferred  from  the  sleeping  car  to 
a  chair  car  and  so  conveyed  to  her  destination.  The  manner  of  their 
insistence  caused  said  passenger  to  become  the  object  of  the  curious 
and  annoying  gaze  of  other  passengers,  causing  humiliation,  mortifica- 
tion and  mental  anguish  on  the  part  of  said  passenger.  This  was 
continued  until  said  passenger,  under  a  threat  of  being  carried  back 
to  Kansas  City  on  saitt  sleeper,  consented  to  leave  the  sleeper.  Held, 
that  the  purchase  of  a  berth  in  the  Pullman  car  was  a  contract  for 
transportation  in  said  car  to  destination;  that  by  requiring  said  pas- 
senger to  leave  the  Pullman  car  before  reaching  her  destination  both 
the  Pullman  Company  and  the  railway  company  were  guilty  of  a 
breach  of  said  contract,  and  liable  for'  resulting  damages.  Pullman 
P.  Car  Co.  V.  Hooker,  607. 

Special  Damage!. 

Notice  of  particular  purpose.     See  Damages,  5. 
Loss  of  profits  on  contract.     See  Damages,  7. 

Special  Judge. 

1.  Although  a  case  has  been  tried  by  one  special  judge,  another  and  different 
special  judge  may  hear  and  grant  a  motion  for  new  trial  in  the  case. 
Texas  d  P.  Ry.  Co.  v.  Voliva,  17. 
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state. 

Not  bound  by  act  of  surveyor.     See  Agency,  S, 
Not  estopped  by  act  of  officer.     See  Estoppel,  1, 

Statement  of  Facts. 

Certified  copies  of  deeds.     See  Certiorari,  1. 

Matters  not  embraced  in.  See  Practice  on  Appeal,  .7, 
1«  The  Act  of  the  29th  Legislature  providing  for  official  stenographers  for 
the  courts  does  not  repeal  any  other  law  relating  to  the  preparation 
of  statements  of  fact  in  appealed  cases.  It  is  only  in  those  cases 
where  one  of  the  parties  to  the  suit  requests  the  stenographer  to  make 
a  transcript  of  the  oral  evidence  and  has  such  transcript  signed  and 
approved  by  the  judge  and  filed  among  the  papers  of  the  cause,  that 
it  can  be  used  as  the  statement  of  facts  on  appeal.  If  neither  party 
requests  such  transcript,  the  appellant  would  have  the  right  to  have 

Srepared  and  filed  a  statement  of  facts  under  the  rules  of  practice 
eretofore  prescribed,  and  it  would  be  the  duty  of  the  clerk  to  copy 
such  statement  into  the  transcript  for  appeal.     Ferguson  v.  Kelly,  338. 

Stotutei  Cited. 

[Revised  Statutes,  1905.] 
Article  331a.    Contracts  for  through  shipment.     Texas  d  Pacific  Ry.  Co. 

V,  Amett,  404. 
Articles  386a,  386c.     Municipal  incorporation.     State  v,  Larkin,  263,  264. 
Article  397.    Filling  vacancies  in  municipal  offices.     State  v.  Larkin,  259. 
Articles  580,  581,  585,  586.    Municipal  incorporation.    State  v.  Larkin,  262. 
Articles  969,   1021.     Disqualification  of  Appellate  Judge.     Nalle  v.  City 

of  Austin,  428. 
Article   1068.     Disqualification  of  judge.     Nalle  v.  City  of  Austin,  428. 
Article    1188.     New   parties    in    vacation.      Western   Union    Tel,    Co.    v. 

Campbell,  207. 
Article  1191.     Pleading.     Humphrey  v.  Beaumont  Ir.  Co.,  314. 
Article  1194.    Venue.    Sawyer  v.   First  Nat.  Bank,  490. 
Article  1194.    Venue.     Texas  d   Pacific  Ry.    Co.   v.    Weatherby,   411. 
Article  1223.     Service  on  corporations.     Cameron  d  Co.  v.  Jones,   13. 
Article  1230.     Service  of  process.     Cameron  d  Co.  v.  Jones,  9,   10. 
Article  1236.    Citation  by  publication.     Humphrey  v.  Beaumont  Ir.  Co., 

Article  1236.    Suit  for  taxes.     Williams  v.  Young,  213,  216. 

Article  1271.     Change  of  venue.     Trimble  v.  Borroughs,  557,  658. 

Article  1383.  Appeal  from  order  appointing  receiver.  Haywood  v.  Scar- 
borough, 445. 

Articles  1437,  1438.  Costs  on  appeal  from  Justice  Court.  Texas  d 
Pacific  Ry.  Co.  v.  Wheeler,  541. 

Articles  1465  (1),  1493.  Appointment  of  receivers.  Haywood  v.  Scar- 
borough, 445. 

Articles  1670,  1672.  Appeal  from  Justice  Court.  Texas  d  Pacific  Ry. 
Co.  V.  Wheeler,  541.  t         ^f 

Articles  2280,  2284.    Depositories.     Kane  v.  Sholars,  157. 

Articles  2403-2405.  Designation  of  homestead.  McGaughey  v.  American 
National  Bank,  200. 

Articles  2980,  2985,  2987.  Property  in  divorce  proceedings.  Bond  v.  Bond, 
130. 

filial®  onS?*    ?t?*®.®'   property   pending   divorce.      King   v.    King,    477. 
Article  3071.    Life  insurance.     Sovereign  Camp,   W.   O.    W.   v.   Carring- 
ton,    35. 

aIJ-^^®  oi£?'     Corporations.     Cleghon  v.  Barstow  Irr.   Co.,  534. 

^^Jl.-^'    H"*"*^  ^*"«^*   societies.     Sovereign   Camp,   W.   O.   W.   v. 
vamngton,  36. 

^"^PaMfi^^l^'  ^""^'"^n.?^  ''^*^"'   ^^^^  damages.     Chicago,   Rock   Island  d 

A^-  1   V      •'•  ^^-  ^-  ^^ompson,  461. 

Artie  e  33ft?'  V''''']  RP^!'''*  Elections.     Arnold  v.   Anderson,   617. 

Article  3397.  Local  Option  Elections.     Whaley  v.  Thompson,  408. 
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BUtvtet  Cited— Continued. 

Articles  4218p,  4306,  4308.     Archives  of  General  Land  Office.     Trimble 

V,  Borroughs,  569. 
Articles  4218u,  4218v,  4218p.     Archives  of  General  Land  Office.     Trimble 

V.  BorroughSf  560. 
Article  5232g.     Suit   for   taxes.     Williams   v.    Young,   215. 
Article  5232o.     Suit   for  taxes.     Williams   v.    Young,   213. 
Article  5273.    Recovery  of  land  and  rents.    Bryson  d  Hartgrove  v.  Boyce, 

423. 

[Paschal's  Digest.] 
Article  25.    Citation  by  publication.    Humphrey  v,  Beaumont  Irr.  Co.,  314. 
Articles    1430,   1431.     Service  of  citation.     Humphrey  v.   Beaumont  Irr, 

Co.,  314. 
Article  5885a.     Change  of  venue.     Trimble  v.  Borroughs,  558. 

[Penal  Code.] 
Article  342.     Duty  to  make  arrest.     Brown  v.  King,  502. 

[Code  of  Criminal  Procedure.] 
Article  247.    Arrest  without  warrant.    Brown  v.  King,  592. 

[Acts  of  Legislature.] 

Act  of  July  27,  1870.     Special  Laws,  12th  Leg.,  p.  40.    Incorporation  of 

Transcontinental   and   Texas   Pacific   Railways.     Texas   d   P.   Ry.   Co. 

V.  Weatherby,  413. 
Act  of  May  24,  1871.     Special  Laws,  12th  Leg.,  p.  485.     Consolidation  of 

Transcontinental  and  Texas  Pacific  Railways.     Texas  d  P.  Ry.  Co.  v. 

Weatherby,  413. 
Act  of  May  2,  1873.     Special  Laws,  13th  Leg.,  p.  318.    Defining  rights  of 

Texas  &  Pac.  Ry.  Co.     Texas  d  P.  Ry.  Co.  t?.  Weatherby,  413. 
Act  of  February  23,   1900.     Laws,  26th  Leg.,  1st  Called  Session,  p.  33. 

Sullivan  v.  State,  92. 
Act  of  August,  1901.     Laws,  27th  Leg.,  Ist  Called  Session,  p.  32.     Vali- 
dating municipal  incorporations.     State  v.  Larkin,  263,  264. 
Act  of  April   1,   1903.     Laws,  28th   Leg.,   p.   156.     Terrell   election  law. 

Whaley  v.  Thomason,  407. 
Act  of  April    1,   1903.     Laws,   28th   Leg.,   p.   147.     Terrell  election   law. 

Arnold  v.  Anderson,  515. 
Act  of  April  — ,  1905.     Laws,  29th  Leg.,  p.  219.     Court  stenographers. 

Ferguson  v,  Kelley,  339. 

Statute  of  Frauds. 

1.  A  pleading  which  alleges  a  promise  to  answer  for  the  default  of  another 

need  not  show  that  said  promise  was  in  writing.  Tyson  v.  Jackson 
Bros.,  128. 

2.  "Received  of  A.  W.  Penshom  fifty  dollars  on  estate  of  Anna  Fechner" 

is  so  radically  defective  as  a  written  instrument  showing  a  sale  of 
land  that  it  can  not  be  aided  by  extrinsic  evidence,  nor  support  an 
action  for  specific  performance.     Penshom  v.  Kunkel,  97. 

3.  A  mortgage  in  this  State  is  a  conveyance  of  land,  and  an  equitable  mort- 

gage can  not  be  created  by  an  agreement  not  in  writing.  Poarch  v. 
Duncan,  275. 

4.  Even  if  a  sale  of  growing  timber  is  a  contract  for  sale  of  real  estate,  the 

defendants  having  appropriated  the  timber  under  an  oral  contract 
could  not  defeat  plaintiffs'  suit  for  its  value 'by  pleading  the  statute 
of  frauds.  Alford  Bros,  v.  Williams,  437. 
6.  Where  services  were  rendered  by  a  niece  to  an  uncle  for  twenty-two 
years  under  and  by  virtue  of  an  agreement  that  the  uncle  would  devise 
all  his  property  to  her,  and  the  uncle  died  intestate,  the  agreement 
being  within  the  statute  of  frauds  was  unenforceable;  but  a  suit  based 
upon  quantum  meruit  was  not  barred  by  limitation.  The  cause  of 
action  only  arose  on  the  death  of  the  uncle.    Raycraft  v.  Johnston,  466. 
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statutory  Oonitmotion. 

1.  It  is  an  established  canon  of  construction  of  legislative  acts  that  their 
intent  is  to  be  gathered  from  the  context  of  the  entire  act,  as  showing 
its  genera]  purpose,  taking  particular  words  in  the  sense  in  which, 
lookins  to  the  entire  act,  they  appear  to  have  been  used,  rather  than 
according  to  their  accepted  lexicographic  definition.  City  of  Houston 
V,  Potter,  381. 

Stenographer. 

Where  notes  are  not  used.     See  Statement  of  Facta,  1. 

Supplemental  Petition. 

Making  parties  by.     See  A'eti?  Parties,  1. 

Surety. 

1.  Where  an  insolvent  banker  made  a  statutory  assignment  providing  for 
releases  from  accepting  creditors,  and  a  county  treasurer  having  county 
funds  on  deposit  with  said  banker  under  an  indemnity  bond,  accepted 
under  said  assignment  upon  the  express  and  open  condition  that  such 
acceptance  should  not  have  the  effect  of  releasing  the  indemnitors  for 
any  balance  due,  such  acceptance  was  not  fraudulent  and  did  not  re- 
lease the  indemnitors.     Weddi7igton   v.  Jones,  463. 

Surprise. 

By  amendment  of  pleading.     See  Continuance,  2. 

Survey. 

Resurvey  of  Mexican  grant.     See  Confirmation,  1;  Patent,  1. 

Surveyor. 

Can  not  bind  State  as  agent.     See  Agency,  3. 

Taxation. 

Suit  against  unknown   heirs.     See  Citation,  1, 

Judge  interested  as  taxpayer.     See  Disqualification  of  Judge,  1, 

Interest  and  penalties  on  taxes.     See  Usury,  1. 

1.  The  city  charter  requiring  the  appointment  of  a  board  of  equalization^ 

after  each  city  election  to  serve  two  years,  the  acts  of  such  board* 
appointed  and  regularly  performing  their  functions,  in  increasing  the 
valuations  of  property,  were  those  of  de  facto  officers,  and  valid  as 
such,  though  their  appointment  was  not  made  till  a  year  after  the  time 
fixed  by  the  charter.     Nalle  v.  City  of  Austin,  424. 

2.  An    ordinance    imposing    penalties    for    nonpayment    of    taxes    "hereafter 

levied"  for  certain  enumerated  years  does  not  appl/  to  taxes  for  those 
years  which  had,  at  the  time  of  its  passage,  already  been  levied.     Id. 

Tax  Sale. 

1.  To  recover  delinquent  taxes  for  several  years  suit  was  instituted  against 

unknown  owners  and  against  a  married  woman,  the  community  owner 
and  occupant  of  the  premises,  without  joining  her  husband;  the  de- 
fendants were  all  cited  by  publication  only;  judgment  was  rendered 
for  the  taxes  due  and  costs,  with  foreclosure  of  tax  lien  and  an  order 
of  sale;  an  order  of  sale  issued  and  the  land  was  sold  for  $75.05;  it 
was  reasonably  worth  $2,500;  no  personal  notice  of  the  sheritTs  levy 
and  sale  was  given  to  any  of  the  defendant's;  if  the  owners  of  the 
premises  had  known  of  the  suit  and  sale  they  would  have  paid  the 
amount  due  and  prevented  the  sale.  Held,  the  court  properly  set  aside 
the  judgment  and  sale  thereunder.     Crosby  r.  Terry,  694. 

2.  Under  the  facts  of  this  case  it  was  error  for  the  court  to  decree  a  lien 

upon  the  premises  in  favor  of  the  purchaser  at  the  tax  sale  to  secure 
the  amount  of  his  bid.  For  certain  items  of  cost  the  owner  of  the 
premises  was  not  liable.    Id. 
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Tax  Bale — Oimtlnued. 

3.  Under  the  facts  of  this  case  a  motion  to  set  aside  the  judgment  and  sale 
was  the  proper  proceeding.  A  motion  to  retaz  cost  would  not  have 
been  adequate.    Id, 

Telegraph. 

1.  Facts  considered  and  held  sufficient  to  support  the  finding  of  the  juiy  that 

the  defendant  was  guilty  of  negligence.  Western  U.  Tel.  Co.  v.  Camp- 
bell, 204. 

2.  By  the  language  of  the  petition  the  claim  for  damages  is  restricted  to 

the  anguish  suffered  by  plaintiff's  wife  during  the  delay  between  the 
receipt  of  the  message  and  the  start  on  her  journey  to  her  wounded 
brother.  This  would  not  authorize  a  charge  permitting  a  recovery 
for  anguish  suffered  by  the  wife  after  she  started  on  the  journey.     Id, 

3.  The  defendant  had  notice  that  the  parties  were  brother  and  sister;  it  was 

thereby  charged  with  notice  that  they  might  be  bound  to  each  other 
by  the  strongest  ties  of  affection  and  the  consequent  anguish  which 
might  result  from  delay  in  receipt  of  the  message.    Id, 

4.  The   following  telegram    was   sent   from    Sour   Lake   to   the   plaintiff  at 

Bay  City:  "Frank  breathed  his  last  at  one  o'clock."  Frank  was  the 
plaintiff's  son,  and  his  remains  were  buried  at  Beaumont  the  next 
day.  The  message  was  delayed  in  transmission,  and  plaintiff  sues  be- 
cause she  was  thereby  prevented  from,  attending  the  funeral  at  Beau- 
mont. There  was  no  allegation  of  the  relative  locations  of  Sour  Lake, 
Bay  City  and  Beaumont.  Held,  damages  to  the  plaintiff  by  reason 
of  her  inability  to  attend  the  funeral  of  her  son  at  Beaumont  was  not 
in  contemplation  of  the  defendant  when  it  undertook  to  transmit  said 
message  from  Sour  Lake  to  Bay  City.  Western  11.  Tel,  Co,  v.  Ayera, 
627. 

5.  The  telegram  was  written  upon  a  blank  containing  a  stipulation  that  the 

message  would  not  be  delivered  beyond  the  free  delivery  limits  estab- 
lished by  the  company,  without  extra  charge.  The  limit  established 
by  the  company  was  one-half  mile  each  way  from  the  company's  office. 
The  burden  was  on  plaintiff  to  show  that  the  rule  was  unreasonable; 
there  being  no  evidence  to  this  effect,  the  court  erred  in  submitting 
the  question  to  the  jury.    Id. 

Telephone. 

Proof  of  communication  by.     See  Evidence,  7. 

Tleket  Soalpert. 

Violation  of  injunction  against.     See  Contempt,  IS, 

Title  of  Aet. 

Amendment  of  Revised  Statutes.     See  Constitutional  Late,  2,  S. 

Transfer  of  Land  Gertifloate. 

1.  The  transfer  in  writing  of  a  land  certificate  after  it  has  been  located  is 
in  equity  a  conveyance  of  the  land.    Alford  Bros.  v.  Williams,  437. 

Trespass. 

Removal  of  mortgaged  property.     See  Plea  of  Privilege,  2. 
Duty  to  repair  injury.     See  Wrongdoer,  1, 

Trespasser. 

Passenger  with  invalid  ticket.    See  Carriers  of  Passengers,  IS, 

Trekpais  to  Try  Title. 

Title  by  limitation.     See  Pleading,  10, 

1.  A  plaintiff  in  trespass  to  try  title  can  only  recover  by  showing  title  from 

the  sovereignty  of  the  soil,  or  a  superior  title  from  a  common  source. 
Moore  v,  Kempner,  86. 

2.  In  trespass  to  try  title,  unless  a  party  claims  the  land  by  limitation,  the 

payment  of  taxes  for  any  number  of  years  is   immaterial.     Id. 
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Trespass  to  Try  Title — Continued. 

3.  In  trespass  to  try  title  where  the  defendant  pleads  his  title  specially  and 

also  the  general  issue  evidence  is  admissible  under  th3  general  issue  to 
rebut  the  claim  of  title  asserted  by  plaintiiT.     Kirby  t?.  Boaz,  282. 

4.  The  mere  failure  of  a  plaintiff  in  trespass  to  try  title  having  prior  pes- 

session  to  connect  himself  with  the  sovereignty  of  the  soil  does  not 
destroy  the  presumption  created  by  such  possession.  It  is  only  when 
it  is  conclusively  shown  that  the  title  under  which  possession  is  taken 
is  no  title  that  the  presumption  is  rebutted.     Id. 

5.  It  seems  that  in  trespass  to  try  title,  where  the  pleadings  are  only  those 

usual  in  such  case  and  neither  party  pleads  facts  showing  a  right  to 
affirmative,  equitable  relief,  the  holder  of  the  legal  title  is  entitled 
to  recover,  and  his  title  can  not  be  avoided  for  duress.  Sanborn  v. 
Bu8h,  24. 

6.  It  was  shown  that  plaintiff's  ancestor  was  in  possession  of  a  part  of  the 

land  in  controversy  from  1842  to  1846,  inclusive.  From  that  time 
until  1897  there  was  no  assertion  of  title  or  claim  to  the  land  by  him- 
self or  his  heirs.  Held,  insufficient  to  authorize  a  recovery  by  reason 
of  such  possession.     Veatch  v.  Chray,  146. 

Trial  of  Kight  of  Property. 

1.  A  mere  lienholder  is  not  entitled  to  the  remedy  of  the  trial  of  the  rights 

of  property,  but  such  remedy  is  given  to  a  pledgee  of  property,  pro- 
vided the  officer  in  making  the  levy  takes  possession  of  the  property 
to  the  exclusion  of  the  pledgee.  National  Bank  of  Cleburne  v.  Citi- 
zens Nat,  Bank  of  C,  535. 

2.  The  appellee  advanced  money  to  a  cotton  buyer  to  buy  cotton,  with  the 

agreement  that  appellee  should  hold  the  cotton  as  security  for  the  money 
so  advanced.  The  cotton  was  shipped  from  Godley  to  Cleburne  and 
delivered  to  a  compress  there.  The  bills  of  lading  were  delivered  by 
the  buyer  to  appellee.  The  compress  gave  receipts  to  the  railroad  for 
the  cotton.  The  railroad  exchanged  these  receipts  with  the  appellee 
for  its  bills  of  lading.  It  was  the  usage  and  custom  of  the  compress 
to  consider  the  holder  of  its  receipts  as  the  owner  of  the  cotton  and 
entitled  to  demand  possession  of  same.  Held,  the  appellee  was  entitled 
to  maintain  this  action,  and  to  hold  the  cotton  against  the  levy  of  an 
execution  by  appellant.     Id, 

Trust  Deed. 

1.  Beneficiaries  in  a  trust  deed  suing  the  trustee  and  other  creditors  of 
the  maker  for  appropriating  the  trust  fund  to  such  other  creditors 
by  a  fraudulent  and  collusive  judgment  could  establish  the  fact  that 
such  fund  was  held  by  the  trustee  for  their  benefit  by  showing  that 
the  trustee  recovered  it  in  a  suit  against  such  other  creditors  for  their 
benefit;  and  in  such  case  it  was  not  necessary  to  show  their  acceptance 
of  the  trust,  which  was  an  issue  involved  in  such  recovery.  Sawyer 
17.  First  Nat.  Bank  of  Hico,  486. 

Trustee. 

Answer  in  garnishment  by.     See  Fraud,  2. 
Beneficiaries  not  bound  by  recovery.     See  Judgment,  2. 

Trnknown  Heirs. 

Suit  for  taxes  against.     See  Citation,  1. 

ITnknown  Owner. 

Judgment  against.     See  Taw  Sale,  1. 

Usury. 

1.  The  usury  laws  of  the  State  apply  only  to  obligations  arising  out  of 
contract,  and  do  not  invalidate  ordinances  imposing  interest  and  pen- 
alties in  excess  of  the  legal  rate  upon  defaulting  taxpayers.  NaUe  v. 
City  of  Austin,  424. 
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Vendor  and  Purchaser. 

Vendee  repudiating  title.     See  Limitation,  8. 
Purchaser  of  encumbered  land#    See  Limitationf  9, 

1.  Future  accruing  rents  pass  to  the  purchaser  of  leased  real  estate  upon 

which  the  rents  accrue  when  no  reservation  thereof  is  made  in  the 
deed  of  conveyance.     Tremont-Windsor  Hotel  Co.  v,  Oammon,   1. 

2.  Where  hotel  property  was  sold  subject  to  a  lease,  the  deed  making  no 

reservation  as  to  rents,  and  the  lease  contract  provided  that  the  lessee 
should  pay  as  rental  15  percent  of  the  gross  earnings  of  the  hotel  as 
they  became  due,  such  rental  percent  of  the  earnings  up  to  the  date 
of  sale  belonged  to  the  grantor  and  did  not  pass  by  the  deed,  and  the 
fact  that  the  lease  contract  allowed  the  lessee  ten  days  in  which  to 
collect  the  earnings  and  pay  over  the  percent  thereof  did  not  affect 
the  matter.     Id. 

3.  The  devisees  of  the  original  vendor,  because  of  nonpayment  of  the  pur- 

chase money,  brought  suit  in  trespass  to  try  title  to  recover  the  land 
sold  more  than  twenty  years  before  against  the  vendee  of  the  original 
vendee.  The  court  charged  the  jury  as  follows:  'The  plaintiffs  occupy 
the  same  attitude  to  the  case  as  would  the  original  vendor  were  he 
alive  and  prosecuting  the  suit,  and  the  defendant  has  exactly  what- 
ever title  and  interest  the  first  vendee  could  now  assert  under  his 
deed  from  said  vendor  had  he  not  made  a  deed  to  the  defendant." 
Held,  correct  under  the  facts  of  this  case.     Staley  v.  Stone,  299. 

4.  Charges  considered,   and   held   warranted  by   the  pleading  and  the  evi- 

dence.    Id. 

5.  The  record  showed  that  the  vendor  had  expressly  retained  a  lien  on  the 

land  to  secure  part  of  the  purchase  money.  This  was  notice  to  the 
defendant  that  the  title  was  still  in  the  vendor,  or  at  least  put  him 
on  inquiry;  having  failed  to  make  inquiry  he  is  in  no  better  position 
than  the  original  vendee.     Id. 

6.  It  was  not  error  to  exclude  the  testimony  of  a  third  party  that  he  had 

bought  land  from  the  same  vendor;  that  a  vendor's  lien  was  retained 
to  secure  two  notes  for  part  of  the  purchase  money;  that  said  notes 
were  paid,  but  no  release  taken,  and  that  plaintiffs  were  threatening 
to  sue  for  this  land  also.  It  was  a  collateral  issue,  and  not  germane 
to  this  controversy.    Id, 

7.  Tax  receipts  showing  payment  of  taxes  by  plaintiffs  on  the  land  sued 

for,  and  the  contracts  of  lease  by  them  to  other  parties  of  the  same 
land,  were  pertinent  as  tending  to  show  that  plaintiffs  were  asserting 
ownershio  of  the  land.    Id. 

8.  Facts  considered,  and  held  to  show  such  want  of  good  faith  as  to  justify 

a  verdict  against  the  defendant  on  his  claim  for  improvements  made.  Id. 

Venne. 

Local  prejudice  against  party.    See  Change  of  Venue,  1, 

In  suit  against  nonresident.     See  Foreign  Corporation,  1,  2, 

Right  to  be  sued  in  county  of  residence.     See  Plea  of  Privilege,  IS. 

1.  Where  an  action  is  founded  on  fraud  the  defendant  may  be  sued  in  the 

county  in  which  the  fraud  was  perpetrated.  Western  C.  P.  d  Organ 
Co.  V.  Griffin,  76. 

2.  Where  the  contract  of  employment  was  made  in  the  county  of  plaintiff's 

residence,  and  the  contract  actually  performed  there,  suit  for  compen- 
sation for  the  services  rendered  may  he  brought  in  said  county  against 
a  defendant  residing  in  a  different  county.  Peach  R.  Lumh.  Co.  v. 
Ayera,  334. 

Verdict. 

Judgment  notwithstanding.     See  Judgment,  1. 
Not  disposing  of  plea.     See  Plea  in  Abatement,  1. 
1.  Though  plaintiff  in  trespass  to  try  title  claimed  several  distinct  items  of 
damages,  a  general  verdict  for  .$100  daipages  was  sufficient  where  the 
charge  did  not  direct  them  to  itemize  the  damages.     Trimhle  v.  Bor- 
roughs,  564. 
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Viee^Prinoipal. 

Greneral  manager  of  corporation.     See  Master  and  Servant,  7. 

Warrant. 

Arrest  without.     See  Arrest,  1, 

Warranty. 

By  agent  authorized  only  to  quitclaim.     See  Powers,  i. 
Release  from.     See  Sale,  1. 

Wife's  Separate  Property. 

Title  acquired  by  limitation.     See  Limitation,  5. 

1.  Where  at  the  time  a  community  debt  is  made  the  wife  agrees  that  her 

separate  property  may  be  applied  to  its  payment,  she  can  not  after- 
wards  recover  the  money  so  applied.     Alford  Bros  v.   Williams,  437. 

2.  Where  a  valid  judgment  u  rendered  against  husband  and  wife  execution 

may  run  against  the  wife's  separate  estate,  although  the  debt  was  in 
fact  a  community  debt,  and  the  award  of  execution  is  in  general  terms 
only,  and  not  specifically  against  the  wife's  estate.    Lot^e  v.  McOill,  471. 

3.  The  discharge  of  the  husband  in  bankruptcy  does  not  relieve  the  wife's 

separate  estate  from  the  payment  of  a  valid  judgment  previously  ren- 
dered against  both  husband  and  wife  for  a  community  debt.     Id. 

Warehonse  Eecelpt. 

Constructive  delivery  of  possession.     See  Negotiable  Instrument,  1;  Trial 
of  Right  of  Property,  2. 

Witness. 

Appearance  and  demeanor  of.     See  Argument  of  Counsel,  1. 
Proving   contradictory   statement.      See   Impeachment   of  Witness,  i. 

Writ  of  Error. 

Action  pending  in  interval.  See  Lis  Pendens,  J^. 
1.  A  petition  for  writ  of  error  must  describe  the  judgment,  and  the  name 
of  the  court  rendering  it  is  essential  to  such  description.  Naming  the 
wrong  county  in  describing  a  County  Court  judgment  is  not  such  an 
obvious  clerical  error  as  to  be  immaterial ;  and  the  defect  is  not 
waived  by  exceptance  of  service  nor  cured  by  an  amended  petition  and 
citation  giving  a  correct  description,  after  the  time  for  suiiig  out  writ 
of  error  has  expired.    Dixon  v.  Watson,  266. 

Written  Instrument. 

Showing  mistake  in.     See  Landlord  and  Tenant,  1. 
Insufficient  to  show  sale  of  land.     See  Statute  of  Frauds,  2. 

1.  The  effect  of  a  written  communication  as  an  extension  of  time  for  pay- 

ment of  a  note  was  for  the  court,  and  the  question  should  not  nave 
been  left  to  the  jury.     Ellis  v,  Liitlefield,  319. 

2.  Where  an   instrument  in  writinc  is   introduced   in  evidence,  but  is  not 

the  basis  of  plaintiff's  claim,  it  is  not  incumbent  on  the  court  to  con- 
strue the  same  in  its  charge,  especially  when  there  was  no  disagreement 
as  to  its  legal  efTect.     Clark  v.  Wilson,  460. 

Wrongdoer. 

1.  It  was  the  duty  of  defendant,  having  torn  down  plaintiff's  fence,  to  re- 
build it  in  as  good  condition  as  it  was  before  torn  down,  but  not  to 
make  it  better.    Oulf,  C.  d  8.  P.  By.  Co.  v.  MeMurrough,  217. 
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